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1901  TO  190S 

PART  II-B  to  Z. 


Babnaira  Grttnt* 

Bahuana  grant  of  ancestral  property — 
Grantee's  estate — Nature  of — Custom^  8  C.  J. 
124.  See  Part  I,  Ancestral  property.  B'abu- 
ana  grant  of  ancestral  property.  12  G.  W. 
N.  966  and  35  C.  823.  See  Fact.  I,.  Aocestc^l' 
property. 

Babuana  property: 

1,.  Custom — Alienaiinn-  B'abtraTia  property' 
-—Maintenance.  Grmt  of  land  in  lieu  of — 
Warmly  custom— Durbhanga  Boj. 

Babuana  property  granted  by  the  Maha- 
raja of  Durbhanga  to  the  junior  male  mem- 
bers ot  the  Raj,  family  to  be  enjoyed  by 
tbem  in  lieu  of  money  maintenance,  subject 
to  the  proprietary  rights  of  the  grantor 
^[ahara^a  and  to  his  u4timate  claim'  as  re- 
versioner on  extinction  of  the  grantee's  de- 
scendants in  the  male  line  is  alienable  and 
liable  to  sale  in  execution  of  dbcrees  against 
the  grantees  and  his  descendants.  MAHA- 
RAJAH SIR  RAMESHWAR  SINGH  BAHA- 
DUR  V,    BABU    JIBENDAR  SINGH.     $  C 

W  H.  567. 

2-.  Hindu  Law — Joint  Hindu  family — 
Babuana  property — A Her.ntion—  Ancestral  pro- 
perty— Decree-holder's  v-ight  to  attach  share  of 
undivided  mevibet — Civil  Procedure  Code  {Act 
XIV  of  18S2),  Sections  278— 283— Execution  of 
d('oree — Attachment.  Objections  against — Re 
lease  from  attachment — Order  set  ctside — Fresh 
attachment  not  nocrsmry, 

JBafermwa  property  granted  in  accordance 
with  the  kulachar  or  family  custom- of  the 
Darbhanga  Raj  is  properly  granted  to  the 
junior  male  members  of  the  family  to  be 
enjoyed  by  tbem  in  Heu  of  money  mainten- 
ance, subject  to  the  proprietary  rights  of  the 
grantor,  and-  bis  ultimate  clnim  as  rever 
sioner  on  the  extincrton  of  the  grantee's 
descendants  in  the  male  line.  The  grantor 
remains  re^ODsible  for  the.  payment  of  the 
Goverumeot  revenue  acd   retains  his  position 


Babtrana  property^  (Qontd.y 

as  the  recorded  propietor  of  the  property 
aasigned^  The  gxantee-  bos-  the  right  to 
alienate  the  property  subject  only  to  the 
contingent  interest  of  the  grantor.  9  W.  N.^ 
Gal.,  567;. 8.  C.  32  Cal.,  683,  followed.  Such 
property  is  ancestral  property  in  the  hands 
of  the  grantee,  and  bis  sone  acquire  interest 
in  it  »t  their  birtb. 

When  property  u'nd'er  attacbnrent  ig  re-- 
leEtaed  by  an  order  made  on  an  application 
under  section  278  of  the  Civil  Prooedura 
Code  and  the  order  is  subsequently  set  aside 
no  fresh  attachment  is  necessary  to-  bring 
the  property  to  sale.  » 

And>  the  uradivided!  property  of  a  num- 
ber of  a  joint  Hindu-  family  may  be  sold 
when  it  was  attached'  during  his  lifetime 
and  the  order  of  release  was  obtained  by 
hims  but  the  order  was  set  aside  by  a  de- 
cree after  his  death,,  as  the  effect  ei  the 
decree  in  such  ca^es  is  to  maintain  the 
attachment  originally  made.  LB  61  A,  8S; 
23  Gal,  829,  followed.  RAM  CHANDRA 
MARWARI  V.  MUDESHWAR  SINGH,  10 
W  N,  C  978=3ac.  U58* 

Baclr  fee. 

Acceptance  of  back  fee  improper — Miffcond-fict 
-61  P.  R.  1907  {F.  B.)  ^Soe   Parti  Col.SOU 

Badni  Contract. 

Badni  Contracts — Wagering  Contract — 67  Pi 
W.  R.  1907,  1  L.  B.  R.  1900—1902  P  128,  14 
M.  L.  J.  326,  29  C.  461  (P.  C),  9  B.  L.  K. 
125,  30  B.  83,  32  0.  437,  25  A.  38,  25  A.  639, 
23  A.  165,  28  B  616,  5  B.  h  R.  503,  29  0.  461, 
7  B.  L.  R.  154,  U.  B.  R.  1904  P;  3,  2  LB.  H. 
1904  P.  271,  15  0.  P.  L.  R.  1902  P.  58,  17  C.  P. 
L.  R.  1904  P  67,  46  P  R  1901--Sce  Part.  1  CoL 
592—301, 
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Badni  transaction. 

46  P.  B.  1901— Seo  Part.  1  Ool.  301. 

BO'llee- 

Suit  for  compensation — Risk  note — Goods — 
Loss  of-30C.  257— Soo  Part.  1  Col.  822. 

Seo  for  other  casea  Part.  1  Col.  823  and 
824. 

Bailment— 

1  Bailment— Possession— Rights  of  Paionor 
and  Paionee — Tort — Conversion— 27  M.  424,. 
See  Part.  I  Col.  353. 

For  other  cases  of  Bailmotit  See  7  C. 
W.  N.  370,  70  P.  R.  1906,  Act  IX  of  1872  (Con- 
tract Act)  Part.  I  Col.  357,  358. 

2  Bailment — Entnisting  for  repair  the 
driving  beam  of  a  sewing  machine  to  copper- 
smith— Degree  of  care — Burden  of  proof.  Con- 
tract Act  IX  of  1872  Ss.  151,  152,   154. 

Plaintiff  entrusted  a  driving  beam  of  his 
sewing  machine  to  defendant  who  was  a  cop 
per-smith,  for  repair.  He  wanted  a  broken 
tip  foldered  with  copper.  Defendant  under- 
took to  do  the  repair.  He  employed  another 
coppersmith  to  do  the  work  under  his  in- 
structions. In  the  course  of  the  soldering, 
excessive  heat  was  applied,  and  the  other 
tip  of  the  driving  beam  was  melted,  render- 
ing the  driving  beam  useless. 

Held  in  a  suit  for  damages,  that  S.  151 
of  the  Contract  Act  governed  the  case,  and 
that  the  section  required  from  the  defend- 
ant the  care  of  a  skilled  copper-smith. 

Held,  also,  that,  if  a  man  undertakes, 
whether  for  reward  or  not,  to  do  something 
requiring  special  skill,  he  may  be  fairly  call- 
ed on,  if  things  go  wrong,  to  prove  his  com- 
petence. S.  M.  L.  J.  1  167,  U.  B.  R.  1897-1901 
P.  337,  3,  H.  and  C.  596  referred  to.  MAHO- 
MED   ALT    V.  NGA   PE,   XJ.    B-  B,.   (1908), 

1st  quarter.  Contract,  P.  11. 
Bairagi. 

1  Capacity  to  acquire  property — Property 
held  by  head  of  Mutt— Presumption.  26  M.  79. 
See  Part.   I  Col.  744. 

2  Bairagees — Succession — Custom — Right 
of  preceptor's  Preceptor — Hindu  Law. 

Found  that,  by  custom  prevalent  amongst 
the  Bairagees  Preceptor's  preceptor  of  the  de- 
ceased is  entitled  to  succeed  to  his  property 
and  to  obtain  Letters  of  Administration  to  his 
estate.  THE  COLLECTOR  OP  DACCA  v. 
JAGAT  CHUNDER  GOSWAMI.  5  n.  W.  N. 
878=28  C»,  608. 

Balambhatta,  vale  of  the  Commen- 
taries of. 

Hindu  Law — Succession — Competition  be- 
tweenfull  sister  and  half-broth^ys  son—Mitak- 
shara— Sister's  place  in  the  line  of  heirs—  Vya- 
vahara  Mayukha,  views  of,  on  the  point— 
Value  of  the  commentaries  of  Balamphatta  and 
Nanda  Pandita—Confiict  between  Mitakshara 


Balambhatta  vale  oftheCommeD- 
taries  of    {Contd.) 

and  Vyavahara  Nayukha-Rule  as  to  harrAgni':/-^  '• 
ing  the  difference. 

In  cases  governed  by  the  Mitakshara,  a 
sister  comes  in  as  heir  to  a  docoased  Hindu 
immediately  after  the  grandmother,  so  that 
where  the  competition  is  between  her  and  a 
half-brother's  son,  the  latter,  being  higher  in 
the  line  among  heirs  specifically  mentioned 
in  the  Mitakshara,  is  entitled  to  preference 
over  her  as  heir,  tnough  it  would  be  other- 
wise in  cases  governed  purely  by  the  law 
of  the  Vyavahara  Mayukha. 

The  interpretation  put  by  Westropp,  C.  J., 
upon  Balambhatta's  texts  in  Sakharain  6a  ia- 
shiv  Adhikari  v.  Sitabai  (1879)  3  Bom.  353 
commented  upon  and  dissented  from  except 
in  cases  where  the  Vyavahara  Mayukha  alone 
is  applicable. 

Rudrapa  v.  Irava  (1903)  28  Bom.  82,  ex- 
plained. 

Per  Chandavarkar,  J. — The  commentary 
of  Balambhatta  on  the  Mitakshara  is  not 
regarded  in  this  Presidency  as  an  authority 
to  be  accepted  in  the  interpretation  of  the 
former  work  without  question.  These  obser- 
vations apply  more  or  less  to  Nanda  Pandita 
also. 

It  is  a  well  established  rule  of  the  Bombay 
High  Court  that  where  the  Mitakshara  is 
silent  or  obscure,  the  Court  must,  generally 
speaking,  invoke  the  aid  of  the  Vyavahara 
Mayukha  to  interpret  it,  and  harmonise  both 
the  works,  so  far  as  that  is  reasonably  pos- 
sible.    BHAGWAN     V.    WARUBaI.    82    B. 

300. 

Balance  of  account. 

1  Suit  for  balance  of  account. — Se&  Act 
IX  of  1908  {Limitation  Act)  S.  64,  Part  I.  Col 
1850,  1851. 

2  Suit  on  balance  of  account.  Fresh 
promise  to  pay  barred  debt.  Contract  Act  S, 
25—102  P.  L.  R.  1908.— See  Part  I,  Col,  1780, 

Balcony. 

Municipality — District  Municipal  kct, 
Bombay  (Flo/ 1873,  Bombay),  Section  33,  Caluse 
{3)—Bye-laiu  7—Poiver  of  Municipality. 

The  plaintiff  sued  to  obtain  a  perpetual 
injunction  restraining  the  Ahmedabad  Muni- 
cipality, the  defendant  in  the  suit,  from 
removing  a  balcony  with  overhanging  eaves 
which  the  plaintiff  had  constructed  over  the 
otta  of  his  house. 

The  defendant  contended  that  the  plain- 
tiff was  permitted  to  build  the  balcony  sub- 
ject to  the  condition  that  it  should  not  extend 
to  tne  east  beyond  a  point  five  feet  from  the 
northern  extremity  of  the  eastern  wall  of  the 
plaintiff's  house,  that  the  plaintiff  had  disre- 
garded this  condition,  and  that,  therefOiB^ 
under  sub-clause  3  of  section  33  of  the  late 
Bombay  District  Municipal  Act  VI  of  1873, 
and  by  a  bye-law  No.  7,  framed  by  the  Mu- 
nicipality,   the  Municipality  were  entitled  ta 


(     5     ) 


CIVIL  DIGEST  OF  CASES 


(    6    ) 


Balcony    (Contd.) 


i-equira  the  removal    of   the    structure  com- 
pleted in  contravention  of  thoir  orders. 

It  was  oontendod  for  the  plaintiff  that 
the  defendant,  Municipality,  had  no  power 
to  order  that  the  balcony  should  not  be 
constructed  over  the  space  to  which  the 
Municipality  referred  in  its  prohibiting  order 
and  the  plaintiff  also  alleged  that  as  that 
space  was  not  a  public  street,  he  was  legally 
entitled  to  build  the  balcojiy  over  that  space. 
It  was  found  that  the  space  on  which  the 
plaintiff's  house  abutted,  which  the  balcony 
in  question  overhang,  was  not  a  public  street 

Per  Batty,  /.—That  the  Municipality's 
orders  being  inconsistent  with  the  provisions 
of  the  Act  and  in  excess  of  the  powers  which 
it  authorised  the  Municipality  to  exercise, 
the  plaintiff's  claim  should  be   allowed. 

Per  Chandavarkar  and  Aston,  JJ. — That 
the  order  of  the  Municipality  was  within  the 
jurisdiction  of  the  Municipality  under  the 
provisions  of  the  Bombay  District  Municipal 
Act  of  1873,  and  the  plaintiff's  claim  should 
be  dismissed.  TRIBHOVAN  CHUNILAL  v. 
THE  AHMEDABAD  MUNICIPALITY,  fi. 
B.  LR.  48-27  B   221. 

Bandhus. 

1.  Mitakshara — Daughter's  son  of  first 
causin  a  bandhu — Heir. 

The  list  of  bandhus  given  in  the  Mitak- 
shara is  only  illustrative,  and  not  exhaus- 
tive. Hence,  a  person  who  alleged  himself 
to  be  the  daughter's  son  of  the  first  cousin 
of  the  prepositus  is  a  bandhu  and  capable  of 
inheriting.  (12  M.  I.  A.  4i8  and  Tagore  Law 
Lectures,  p.  713,  refd.  to.)  BISHAN  PRASAD 
V.  BINAIK  PRASAD.     2  A-  L-  J.  458. 

2.  Mitakshara — Succession — Father^s  sister's 
sow— Bandhu — Son's  daughter  not  a  preferen- 
tial heir. 

Females  not  expressly  named  in  the 
Mitakshara  do  not  inherit.  3  A.  45,  5  A.  311 
followed. 

According  to  the  Mitakshara,  as  under- 
stood in  these  provinces,  the  son  of  a  father's 
sister  is  entitled  to  succeed  as  a  Bandhu  to 
the  estate  of  a  Hindu  in  preference  to  the 
daughter  of  a  predeceased  son  who  is  not  so 
named.  (22  A.  338  followed.)  NANHI  v. 
IrMJRl   SHANKAR.     2   A.    L-   J.    654==  A. 

W.  N.  1905,  P  242=28  A- 187- 

8.  Hindu  Law — Succession — Joint  family 
— Stri<ih{jjDam — Maternal  uncle's  estate.  De- 
volution of — 

Held,  by  the  Full  Bench,  bbat  according 
to  the  H.du  Law  sons  of  a  woman  who  sue 
ceed  to  her  stridhanam  and  who  are  at  the 
time  the  succession  opens  members  of  a 
joint  family  with  their  father  take  as  co- 
owners  or  tenants  in  common. 

Held,  also,  that  the  estate  of  a  male 
iwhich  tlevolves  by  inheritance  on  his  sister's 
fions  who  at  the  time  the  succession  opens 
happen  to  be  undivided  members  of  one  and 
the  same  joint   Hindu   family   governed   by 


Baudhus    (Contd.) 

the  Mitakshara  Law  is  taken  by  them  -s 
tenants  in  common  or  co-owners  without 
benefit  of  survivorship,  25  Mad.,  G78,  consi- 
dered. (1)  KARUPPAI  NACHIAR  u  SAN- 
KARXNARAYANAN  GHETTY  (2)'  SAN 
GILIVEERA  NACHIAR  v.  SANKARaNA- 
RAYANAN  CHEiTTY.  (3)  NALLAPURED- 
DI  NARASIMHA  REDDI.     M.   Ij     T     IQOq 

P  398=27  M  300  '^  '  ^^"^' 

4  Hindu  Lo^w— Bandhus,  preference  among  - 
Male  Bandhus  entitled  to  prefere^ice  over  female 
Bandhus,  though  Clearer  in  degree— Accretions, 
what  are—d.ccretzons  pass  with  estate— Adverse 
possession,  title  acquired  by— Party  holding 
under  a  deed  or  will  which  is  invalid  cannot  set 
up  a  higher  right  than  that  claimable  under  the 
deed  or  will. 


It  is  settled    law  in  this  Presidency  that 
a   male  B%ndhu  is  entitled  to  preference  over 
a    female  Bandhu   even    though   the  latter  is 
nearer  in  degree.     Where  additions  are  made 
to    an  estate   by   a    limited    owner    with  the 
intention  that    they   should   form  part  of  the 
estate  such  additions  pass  with  the  estate  and 
not  to    the  heirs  of  such  owner,  though  made 
with  funds  over  which  such  owner  has  absolute 
I  powers   of   disposal.     Where  a  female,  having 
I  the   limited    interest  of  a  daughter  or  widow 
in    an    estate,  spends  the  income  which  is  her 
absolute  property  in  the  erection  of  buildings 
on    lands  belonging  to  the   estate,    it  must  be 
presumed  that  she  intented    the  buildings    to 
be  an  accretion  to  the  estate  and  to  devolve,  as 
such,  on    the    persons   who  would  be  entitled 
to  succeed    to    the   estate.     A  person  holding 
land   under  a    deed   or  will,  which,  however, 
does   not   operate   in    law   to  pass  the  land  in 
question,  cannot,  by  such  possession  for  more 
than    twelve  years,  acquire  an  interest  in  the 
property   different   from  that  which  he  would 
have    taken    if  the  deed  or  will  had  been  valid 
and   operative.     Balton   v.     Fitzgerald,   {L.R., 
{1897),  2  Ch.  D,  86  at  p.  93)  referred  to.  A,  who 
was     entitled     to     an     estate     and     to     the 
management  of  a  temple  as  hereditary  trustee 
or    dharmakarta,   gave    his    widow  B,  by  will, 
the    estate     'because    according    to    the    law 
(Dharma  Sastra)  the  kartaship  (heirship)  ve  its 
in   my  wife,'   and  he   further   directed  her    to 
conduct   the   dharmakrtaship   of   the  temple. 
B     gave,     by     deed,     both     the     estate     and 
dharmakartaship    to     her    daughter     C     '  as 
according       to     Hindu     Law,    you     are    the 
chief  heir  after  me'  : 

H-ld,  that  B,  under  the  terms  of  the 
will  of  A  and  C,  under  the  terms  of  the  deed 
of  B,  took  no  more  than  a  woman's  limited 
estate  under  the  Hindu  Law  both  in  the 
estate  and  in  the  dharmakartaship  ;  and  that 
neither  B  nor  C  could  acquire  by  possession 
an  interest  in  the  property  higher  than  that 
which  they  would  have  taken  if  the  property 
had  passed  by  deed  or  will.  RAJAH  VEN- 
KATA  NARASIMHA  APPA  R\Ov.  RAJAH 
SURENANI  VENKATA  PURUSHOTHAMA 
JAGANNADHA      GOPALA   ROW.      SL    M- 

321. 
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Eania   and  Zemindar. 

Dealings  between  banias  and  agricultu- 
rists.—Interest— Undue  influence  13  P  R 
190  5.    Sea  Part  I  Col    269. 

Banianship— Agreement  Lien. 

Receiver —  Liability  of  estate  in  his  charge 
to    creditors— Lien — Bania's    lien    on    good — 

A     creditor'^     dealings     with     oxocuitora 
on   trustees   carrying   on   a   business    for    the 
benefit   of   an    estate     in     their     hands    but 
which    esate    is  not  under    the  direct  control 
or  management  of   the  Court  ate   not  qyi'ite 
in    the   same   position    in   rolaUon     to     that 
•state  as   the    deoiings    ot    creditors  with-   a 
Receiver  aoting   undiar  direct    orders    of  the 
Court.     In    the     latter     case     creditors     deal 
with  the  Count  fehrough  its   Receiver  and  the 
Court     imposes     obligation     on     the     esta-te 
through  the   Receiver  for   protection   of   cre- 
ditors dealing,  with,  the  Receiver.   It  doubtless 
is  the  law   that   in   carrying;  on  Sr  business- 
under  directions  of  the  Court  a  Riecei^er  must 
necessarily   incur   personal  obligation  but   in 
incurring  these  personal  oblig^itions  he   neces* 
■arily  and    under  the  authority  of   the  Goujt 
imposes  obligations  on  the  estate  for  the  benefit 
of  those  creditors  with  whom  he  has  dealt  and 
which  obligations  the    Court  ought     to.    and 
does   give  effect   to,    and    it  is   ia     this  re- 
spect  that   a    Receiver   occupies  a    position 
towards  an:    estate     in    his   hands   different 
from   that  of  an   executoc  o£  trustee*    The 
latter  not  acting,  through  or  under   directiouS' 
of  the     Cburt   do<    not    and    cannot    under 
ordinary    circumstances     create     oblig^itions 
biuding^  on    the  estate  in  favour  of  creditors 
and  the     power    ol    Receiver     to>    bind     an 
estate   in    his  hands   in    fiavour   oft  creditor's 
dealing  with,  him:  so    long^  as   he   acts  with- 
in   his    authority,   is  a»    necessary   a   conse- 
quence  of    the   Court's  managing,  or  carrying^ 
on  a   business  through  a  Receriver  as  the  per^- 
aoaal   reiponsibility  of.  the  Receiver  in  acting, 
under   that   authority. 

In  the  event  of  a  Receiver  being;  sn^di 
for  acta  done  by  him  as  such  he  would 
doubtless  be  entifeled;  tO'  rely  on  his  right 
indemnity  as  agaiaafe  the  estate  and  in  order 
to  try  *ibis  G[uestLon  of  indemnity  it  woali 
be  neeessary  to  secure  the  presence  of  as 
partie8»,to  tha  suit,  the  benefioia-riesor  others 
who  are  interested  in  questioning,  the 
authority  of  the  Rfeceiver.  But  it  is  not 
necessary  to  resort  to  the  doctrine  of  the 
creditor'^  right  to  the  benefit  of  the  R^eiver's 
indemnity  as  a  foundation  for  the  right 
to  ue  the  estate  for  a  debt  incurred^  by  the 
Recever.  A  right  to  maintain  such  a  suit 
is  fouucd  oa  the  just  and  equitable  principlie 
that  as  tue  acta  of  a  Receiver  so  long  as 
they  fall  within  his  authority  are  the  acts 
of  the  Court,  the  estate  cannot  be  permitted 
to  e  jiy  the  benefit  of  those  acts  without 
being  held  responsible  for  the  obligations 
arising    out   of     thjm. 

The  baniai.3  have  the  right  to  bold 
if  so  advised  aftai-  ces^atioQ  of  the  banian - 
hip,     the    entire  amjuut  of    the   goods  which 


Banianship-Aerreement  Lien  (Conid'.)i\ 

may  have  come  'in  their  hands  when  thoy 
ceased  tO'  act  as  banians  as  security  fov 
the  total  amount  of  their  olaina-.  The  banaia'a 
lien  ie  indivisible  and  extended  over  every 
portion  of  the  goods  for  the  entire  debt, 
and  they  have  the  right  to  insist  upon- 
retaining  the  entire  quantity  of  the  goods 
ittwtheir  possession  until  the  entire  amount 
of  their  claim  is  paid.  {Miasa7nmat)  MOHAttI 
BIBI  V.  {Mussamma')  SHYAlVlA  BIBI.  J  W 
N  C  799=8a  0  9*7. 

BanlL  of  Bombay. 

1  Presidency  Banks  Act  {Aot  XT  of  187f>):^ 
section  37 — Power  to  lend  money  on  equitable 
mortgage. 

Held,  that  the  Bank  of  Bombay  is  ea-' 
titled  to  lend,  money  on  the  security  of  de- 
posit of  title-deeds     of  immoveable   proper-- 

ty. 

The  effect  ofc  section  37,  Presidency. 
Banks  Act,  1876,.  is  mereljy  a  restriction  ot 
the  general  powers  of  the  directors  of  the 
bank  and  not  of  the  bank:  TURNER  v.  THB 
BANK  OP  BOMBAY,  f^  B  5^. 

2  Presidency  Banks  Act  {XI  of  1876% 
section  5(X~-  Bank  of  Bombay  —Bight  of  a  share- 
holder  to  inspect  register  of  shareholders  of 
the  Bank— Object  of;  such-insptction^—Commoh 
law--  Bight  of  member  of  eorporation  to  inspect 
booki  of  the  corporation^  Gompanies^  Act%  (X 
of  1866),  sectional,. (VI  of  1882 h. section  256. 

The  respondent  aa  a  shareholder  in  the 
appellant  Ba<nk  claimed  a  right  to  inspect 
copy  and  make  extracts-  from*  the  register 
of  shareholders  which  the  Bank  refused  to 
allow,  but  offered  to  furnish  him  with  the 
list  be  asked  for  if  he  could. satisfy  them  that 
he  required  it  fcr  use  in  his  own  interests 
as  a  shareholder.  Without  accepting  thia 
offeB  the  respondent  brought  a  suit  against 
the  Bank  in  which  he  based  hia  claim  on 
irregularities  which  he-  alleged  existed  ia 
thft  management  ot  tba-  Bank,  in  the  slec* 
tion  of  Directors  and  in  other  matters,  and. 
stated  that  he  claimed  inspection  of  the 
register  to  enable  himito  ooEemunioate  withi 
the  other  shareholders  and  obtain  their  as- 
sent to-  resolutions  for  improvement  in  thei 
Bank's  management  to  be  proposed  at  a- 
future  meeting.  The  first  Court  dismissed, 
the  suit,  for  the  High^  Court  on  its  AppeK 
l^te  Side  reversed  that  decision  and  passed, 
a  decree  giving  the  r-espondent  without  any 
restriction  the  right  to  inspect,  copy  and 
extract  from  the  register  which  he  had  orgia- 
ally  demanded' from  the  Bank. 

Held,,  by.  the  Judicial  Committee  that 
the  suit  should  be  treated  according,  to  the 
principles  regulating  an  application  for  a 
writ  of  mandamus,  and  in  that  view  the 
respondent  was  not  entitled  to  succeed  un- 
less he  showed  clearly  that  he  had  the 
specific  right  to  enforce  which  he  asked  for 
the  interference  of  the  Court,  that  he  had 
claimed  the  exercise  of  that  right  a?)d 
uune  other,  and  that  his  claim  had  been 
refused. 
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SanK  of  Bombay    (Contd.) 

In  this  case  there  wag  no  statute  giving 
him  an  unrotitricted  right,  the  appellauD 
Bank  ^wliicU  wai  iaoorporatod  uudor  Act 
X[  of  1S76)  being  by  section  231  of  tlie 
Companies  Act,  18GG,  and  section  250  of  the 
Companies  Act,  1882,  expressly  exempted 
from  the  operation  of  those  stataes. 

The  result  of  the  authorities  as  to  the 
nature  and  extent  of  the  common  law  right 
which  every  member  of  a  corporation  has 
to  iuspeot  the  documents  of  the  corpora- 
tion was  that  "the  privilege  of  inspection 
was  confirmed  to  cases  where  the  raorabor  of 
the  corporation  has  in  view  some  definite 
right  or  object  of  his  own,  and  to  those  do- 
cuments which  would  tend  to  illustrate  such 
right  or  object." 

Taylor  on  Evidence,  10th  Edition  (1906). 
Volume  II,  paragraph  1495,  referred  to. 

On  the  ovidouce  the  respondent  had  not 
brought  himself  within  the  principles  so  laid 
down  and  his  claim  should  therefore  not  be 
allowed. 

Rex  V.  Merchant  Tailor's  Company  (1831) 
2  B.  and  Ad.  115  followed. 

He  was  not  entitled  to  the  extended 
right  given  him  by  the  decree  of  the  ap 
pellate  Court,  and  the  limited  and  quali- 
iied  right  contended  for  in  the  suit  was 
never  put  forward  or  insisted  on  before 
action  brought  nor  was  any  claim  based  on 
it  ever  refused.  BANK  OF  BOMBAY  v. 
SCLEMAN  SOMJI,  82  B-  466- 

Banker  and  Customer. 

\  Relation  between  them  -Current  accounts 
— Essentials  of  acknowledgment— 29  A.  773 — 
See   Part.    1  Col.  1778, 

2  Banker — Payment  oyi  forged  cheque — 
Negligence — Liability  of  customer. 

When  a  banker  makes  payment  on  a 
forged  cheque,  he  cannot  make  the  customer 
liable  except  on  the  ground  of  negligence 
imputablf)  to  the  customer.  BHAGrWAN 
DAS   V.  OlEBT.     31     C   249- 

3  Baiih'r  and  C ustomar -—Entries  in  pats- 
bJoks—Ejfect  of— Estoppel. 

On  tha  10th  Mai-ch  1900,  the  plaintiffs 
sold  to  th'O  Hopo  Mills  GOO  bales  of  cotton  at 
Rs.  278  p3r  candy  for  the  March  viada,  l5th 
to  25ch  March,  and  six  delivery  entries  in 
due  course  addressed  to  the  plaintiff's 
mukadam  were  given  by  the  plaintiffs  i^ 
favour  of  the  Hope  Mills.  On  the  19th  March 
the  Hopo  Mills  put  their  stamp  on  tlie  biles. 
Qj  the  20th  March  the  piaiuiiffs  demanded 
payment  from  the  Hopo  Mills  by  letter  but 
no  reply  was  sent  tnoreto.  On  tha  21st  or 
22:id  March  one  SJirtdJum  bought  the  GOO 
bales  from  the  Hope  Mills  at  Rs.  213  8-0  per 
candy.  It  was  agreed  between  the  plai'itiffs 
and  the  Hopo  Mills  Company  that  the  com- 
pany shouldpay  the  plaintiffs  the  difference  of 
price.  The  company  on  the  23rd  March  sent 
to  the  plaintiffs  a  cheque  for  Rs.  9,500  drawn 
by  them  on  the  Commercial  Bank,  w  The 
c  leque  was  post  dated  iho  3rd  April.  On  the 
4th  April  the  cheque  was   sent  to  the  defend- 


Banker  and  Customers    (Contd.) 

ant  Bank  by  the  plaintifl.^  and  was  credited 
in  the  pass  book  which  was  received  back 
from  tiio  Bank  by  the  plaintiffs  about  4-30 
o'clock  in  the  afternooii. 

One  hundred  bales  of  cotton  were  de- 
livered by  the  plaintills  to  Shridhan  in  the 
afternoon  of  the  4th  April  and  the  rest  were 
delivered  the  next  day.  On  that  date  the 
plaintiffs  were  informed  by  the  defendant 
Bank  that  the  cheque  was  dishonored.  It 
appeared  that  400  bales  were  delivered  by 
the  plaintiffs  to  Shridhan  after  they  had 
been  informed  of  the  dishonor  of  th(i  cheque 
by  the  defendant  Bank.  The  defendant 
Bank  declined  liability  for  the  amount  of 
the  cheque. 

Held,  that  the  defendant  Bank  were  not 
liable.  The  entry  in  the  passbook  was  not 
intended  to  be  an  acknowledgment  of  the 
cash  received,  and  the  Bank  vvere  exonerated 
from  liability  by  proving  non-payment  of 
the  cheque,  it  being  not  established  that  in 
delivering  the  600  bales  of  c  jtton  to  Shridhan 
the  plaintiffs  bona  fide  relied  on  the  repre- 
sentation made  by  the  defendant  Bp^nk  by 
the  entry  in  the  pass  book  that  payment  of 
the  cheque  had  been  received  by  them. 
MOWJI  SHAMJI  -0.  NATURAL  BANK  OP 
INDIA.    25  B.  499- 

4  Charge— Mortgxge— Banker  and  Cus- 
tomer— Interest — Payment  from  customer's 
current  account — Appeal  to  Privy  CouniU 
Record  for — Irrelevent  matter  not  to  be  in- 
cluded  in  the  record. 

Where  no  direction  was  given  by  the 
customer  mortgagor  to  his  banker  mortga- 
gee to  charge  the  amount  of  the  mortgage 
against  his  current  account. 

Held,  that  no  objection  could  validly  be 
made  to  the  charge  of  the  interest  by  the 
banker  upon  the  mortgage-debt  until  the 
customer  gave  directions  that  it  should  be 
paid  off  out  of  the  mortgagor's  current 
account. 

The  parties  to  an  appeal  in  compiling  a 
record  for  appeal  to  the  Privy  Council  should 
exercise  a  great  discretion  in  excibing  from 
it  anything  that  is  not  material  to  the  sub- 
ject matter  of  the  appeal.  THaKUR  JAWA- 
HJR  SINGH  v.LACHMAN  DAS.     9    Q.    W. 

N  745  (PC) 

Brtnker's  BooK,  Evidence  Act- 

Evidence  Act  (I  of  l-i72),  Sections  74,  and  76 
— B  inker's  Books,  Eoid-ince  Act —Loan  Register 
of  B ink  of  Bengal  — Public  docum-'-nts— Right 
of  inspection  and  to  take  certified  copies. 

Held,  that  the  Loan  Register  of  the 
Bank  of  Bengal  was  a  public  document  with- 
in the  meaning  of  section  74  of  the  Evi- 
dence Act. 

Under  section  70  of  the  Evidence  Act 
all  those  persons  have  the  right  to  inspect 
public  documents  and  obtain  their  copies 
who  can  show  that  they  have  an  iuterast  for 
the  protection  of  which  it  is  necessary  that 
liberty  to  inspect  such  documents  should 
be   given.     CHANDI    CHARAN    DHAR    v. 
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Banker's  BooK,  Evidence  Act  (Contd) 
125  =  310. 284.  w.«.b., 

Bankers'  Books  Eoidence  Act  (XVIII of 
189i;  Section  G  -Procedure. 

Whon  a  party  desiro3  an  order  under 
section  G  of  the  Banker's  Books,  Evidence  Act, 
1691.  in  his  own  behalf  the  court  ought  to 
grant  it  cx-parte. 

Whon  be  applies  against  the  other  party 
the  Couit  ongUb  not  make  the  order  with- 
out notice  to  tliat  other  party. 

When  the  Court  is  not  satisfied  that  the 
application  is  not  for  the  purpose  of  obtaiuiug 
iuspoction  beyond  what  is  allowed  under  the 
ordinary  procedure,  the  Court  ought  to 
refuse  the  application  under  this  sccLiou, 
TRIOUMLAL  SAKARCHAND  u.  LAKHMI- 
D  \s  NARONJI.    6  B.  L.  E.  865. 

Banlsruptcy  Ace  1883* 

1  S.  43,  118 — Insolvency — Concurrent  pro- 
ceedings in  different  Courts — Bankruptcy  Act, 
3833,  Section  *43  and  118 —Adjudicati or.  by 
diff'ererit  Courts-Procedvre— Position  of  Official 
assignee— Trustee  appointed  by  English  Court 
— Locus  standi  to  contest  order  passed  in  India. 

On  the  30th  January  1904  a  receiving 
order  was  made  in  England  in  respect  of  the 
insolvents  (William  Watsco  &  Co.)  and  an 
official  Receiver  appointed  upon  the  debtors' 
own  petition.  On  the  1st  li^ebruary  on  their 
own  application  they  were  adjadged  bank- 
rupts and  under  section  54  of  the  Bankruptcy 
Act,  1883,  the  estate  of  the  bankrupts  vested 
in  the  Official  Receiver.  On  the  iGi^h  Feb- 
ruary a  trusiee  war,  elected  by  the  credioors 
and  his  appointment  having  been  certified  by 
the  Board  of  Trpde  the  property  of  the  bank- 
rupLs  vesuod  under  section  43  of  the  same 
Act  in  the  trustee  as  from  the  00th  January 
1904. 

In  India,  on  the  1st  February,  previ- 
ous to  the  adjudicalion  in  Bankruptcy  lu 
England,  the  debtors  were  upon  the  peti- 
tion of  their  Manager  and  constituted  attor- 
ney adjudicated  iusolvepcs  by  tbe  Insolvent 
Court  in  Bombay  and  the  usual  vesting  or- 
der was  made. 

And  on  2Qd  February  on  the  petition 
of  a  creditor  to  the  High  Court  of  Calcutta 
the  debtors  were  adjudged  insolvents  by 
that  Court  and  ves  ing  order  was  passed. 
On  the  13th  April  the  Bombay  High  Court 
set  aside  their  order  passed  on  the  1st 
February. 

The  trustee  in  Bankruptcy  in  England 
of  the  insolvents  applied  to  the  High  Court 
of  Calcutta  to  set  aside  order  passed  on  the 
2nd  February  1904  adjudicating  the  debtors 
insolvents  and  purporting  to  vest  their  por- 
perty  in  the  Official  Assignee  of  the  High 
Court. 

Held,  that  the  trustee  had  no  locus  standi 
to  make  the  application. 

That  the  orders  passed  on  the  2nd  Feb- 
ruary were  valid  and  the  High  Court  had 
jurisdiction   to   pass   th«m     notwithstanding 


Batlxrupty  Act  1883    {Contd.) 

the   prior  adjudication     in   Bankruptcy    in 

England. 

That  when  there  is  a  prior  bankruptcy 
or  insolvency  in  another  country  the  High 
Court  has  a  discretion  to  allow  or  refuse  an 
adjudication  when  the  conditions  of  the 
insolvency  Act  are  satisfied  and  there  is  no 
valid    reason  tc  the    contrary. 

That  the  official  Assignee  could  not  be 
treated  as  a  trespasser  by  reason  of  the  orders 
passed  in  England  and  Bombay  as  he  was 
bound  to  take  possession  of  the  local  assets  of 
the  debtors  declared  insolvents  by  the  Hich 
Court.  ** 

That  upon  the  facts  proved  there  was  an 
act  of  insolvency  upon  which  the  High  Court 
could  and  did  adjudicate  the  debtors  aa 
insolvents. 

That  as  it  may  not  be  just  or  equitable 
to  allow  insolvency  proceedings  in  more  than 
one  Court  going  on  concurrently  one  Court 
should  yield  to  another  having  regard  to  the 
question  of  convenience. 

The  High  Court  declined  to  consider  aa 
order  passed  under  section  118  of  the  Bank- 
cuptcy  Act,  1883,  as  in  the  present  applica- 
tion, the  High  Court  was  not  asked  to  act 
under  that  order.  In  the  matter  of  WILLI .\M 
WATSON.    S  W.  N.,  C.,  653=31  C-  761. 

2-    Insolvency  Act  {Stat.  11  and  13  Vic,  c, 

81),    Section    40 — English    Bankruptcy    Act 

Rules  under,  Applicability  of. 

As  to  the  question  whether  the  limit  to 
the  time  within  which  d^  creditor  can  seek 
to  substantiate  before  the  Commissioner  ia 
Insolvency  l,  debt  rejected  by  the  Official 
Assignee  is  that  prescribed  by  the  English 
Bankruptcy  i^ules — 

Held,  that  the  reference  to  *•  conditions 
and  provisions"  in  section  40  of  the  Indian 
Insolvent  Act  does  not  import  mere  rules 
of  procedure,  but  only  general  rules  ot 
bankraptcy  law  applicable  for  tbe  time 
being  to  the  proof  of  debts  in  Englind.  In, 
re  KALTDAS  v.  PESTONJl  JEHANGIR 
H0RMU3JI.    4  B.  L.  K..,  351- 

3  Qivil  Procedure  Code  {Act  XIV  of  1882) 
Section  n~Garrying  on  business — Agent— 
Mai'.ager  of  joint  family. 

A  manager  of  a  joint  family  property  ia 
not  an  rgont  for  the  members  of  the  family 
so  as  to  make  them  liable  to  be  sued  as  if 
fhey  were  the  principals  of  the  manager. 
The  relation  of  fuch  person  is  not  that  of 
principal  or  agent,  or  of  partners,  it  is  much 
more  like  that  of  trustee  and  cestivi  gi  e  iru  t. 
ANNAMALAI       CHETTY     v.     MURLGASA 

CHETIY  7  w.  N.,  C .  754=5  B.,  L-  R„  494 
=  26.  M.  544. 

Barrister. 

1  Advocate  and  client — Recovery  of  fee 
paid  by  client  for  professional  services  to 
advocate — Revision.  25  A.  509.  See  Part  7, 
Col.  1330. 

Contra  4  L.  B.  R.  1907;  P.  55  infra. 
2    Capacity  of  advocate  to  sue  or  be  sued  in 
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Barrister    {Contd.) 

connection  with  professional  services — Barris- 
ter-at-law — General  practitioner — Indian  Co7i- 
tract  Ace,  S.    11. 

A  Barrister-at-law  wbo  has  been  admit- 
ted as  an  Advocate  of  the  Chief  Court  and 
who  combiues  the  various  functions  por- 
formod  by  legal  practitioners  of  every  class 
in  England  must  be  considered  to  act  in  this 
couDtry  not  in  virtue  of  his  membership  of 
the  English  bar,  but  in  virtue  of  his  office  as 
an  Advocate.  He  is  therefore  capable  of 
Buing  for  fees  for  professional  services  and 
of  being  sued  for  negligence.  2^he  Land 
Mortgage  Dank  of  India,  Ltd.  v.  Elmcs.  (187G) 
25  W.  R.,  332,  followed.  Queen  v.  Doiure, 
(1884)  L  R  9  A  C  745;  C  Ross  Alston  v  Pitambar 
Das  (1903)  I.  L.  R.  25  AD.,  509;  Kennedy  v 
Broiui,  (1863)  13  C.  P.,  N.  S.  677  ;  referred  to. 
Grey  v.  Diwan  Lachman  Das,  (1895)  P.  R., 
219,  dissented  from.  A.  P.  PENNEli  AND 
MvUNGTHINv.  J.  A.  HARRISON  AND 
OTHERS.    4  L.  B.  R.  1907.  P-  55 

8  Advocate — Misconduct' — Publicaiion  of 
articles  in  a*  newspaper  by  the  Advocate  de- 
faming Judges— Rides  2,  180,  182,  183  and 
191  of  the  Rules  of  the  Court— Ssccion  8  of  the 
Letters  Patent. 

The  right  of  any  Barrister  to  appear  in  the 
N.-W.  P.  High  Court  rests  upon  bis  being  ad- 
mitted to  the  Roll  of  Advocates  to  the  Court 
and  not  upon  his  being  called  lo  the  Bar. 

Section  8  of  the  Letters  Patent  gives  the 
Court  power  to  make  rules  for  the  qualiiioix- 
tion  and  admission  of  proper  persons  and 
empowers  the  Court  to  remove  or  suspend 
from  practice  on  reasonable  cause  Advocates 
BO  enrolled.  The  High  Court  can  on  reason- 
able cause  remove  or  suspend  from  practice 
not  only  an  Advocate  who  has  been  enrolled 
as  such  under  Rule  183  of  the  Rules  of  the 
Court»  but  ftlso^any  other  Advocate  who  has 
been  enrolled  under  any  other  rule  of  the 
Rules  of  the  Court. 

Under  Rule  2  of  the  Rules  of  the  Court 
a  Bench  of  three  Judges  is  empowered  to  hear 
and  decide  all  charges  against  Advocates  in 
respect  of  professional  or  other  misconduct 
for  which  an  Advocate  may  be  removed  or 
suspended  from  practice.  Rule  197  provides 
for  cases  in  which  the  Chief  Justice  and 
Judges  may  for  good  cause  and  without 
charge  or  trial  suspend  or  remove  from  the 
roll  of  Court  any  Advocate  of  the  Court. 

Any  act  which  tends  to  discredit  ar  bring 
into  contempt  the  order  of  Advocates  or  the 
Court  amounts  to  misconduct  of  which  the 
High  Court  can  take  notice.  Acts  which  on 
the  part  of  a  private  individual  offend  against 
the  dignity  of  the  Court  or  are  calculated 
to  prcjadioe  the  course  of  Justice  and  are  in 
his  case  contempts  of  Court  do  not  cease  to 
be  acts  of  miscouduct  because  they  are  com- 
mitted by  an  Advocate.  Rather  are  they 
aggravated  inasmuch  as  the  Advocate  is 
bound  to  uphold  and  maintain  the  dignity  of 
the  Court.  Acts  which  scandalise  the  Court 
as  libels  on  its  integrity,  or  the  integrity  of 
its  Judges,  officers  and  proceedings  are  all 
instances   of  such    misconduct,    L.  R.,   2  Q. 


Barrister    (Contd). 

B.  D.  439,   3  Mont.  D.   and  D.  523,  L.  R.  9  Q; 
B.,  219,  2  Myl.  and  Cr.  316  referred  to. 

Hence  when  an  Advocate  published  in  a 
paper  published  by  him  articles  throwing 
discredit  upon  the  Judges  of  the  Court  in 
various  ways,  and  his  defence  inter  alia 
was  that  he  had  done  so  in  his  capaci'y  of 
Editor  and  not  in  his  capacity  of  Advocate 
of  the  Court. 

Held,  th&t  he  was  guilty  of  professional 
misconduct  and  the  Higb  Court  bad  power 
to  deal  with  him  under  section  8  of  tto 
Letters  Patent  and  Rule  2  of  the  Rules  of 
the  Court.  IN  THE  MATTER  OP  MR, 
SARVADHICARY,    AN    ADVOCATE.     3  A 

L  J  692=W  N  A,  1906.  P  22C  (F  B) 

4  8ult  against  an  Advocate — Client  and, 
Counsel — Back-fee— Suit  for  return  of  back- 
fee  is  not  maintainable  against  a  barrisoer. 

Held,  by  the  Pull  Bench,  that  a  barrister 
cannot  bo  sued  for  vcturn  of  a  back-fee. 
THAKUR  D^S  v.  BEEChlEY.  106  i».  L» 
R  i906  =  49P.  P.^QOe^F  B) 

5  Advocate — Making;  reckless  imputationa 
against  Court — Misconduct.  L.  B.  R.  1903, 
P.  130  (P.  B.)    See  Pare  I,  Col.  902. 

-^    Advocate — Agreeing  to    do  clients  work 
for  half  fees.    34  C.  729.     See  Part  I,  Col.  902. 
7    Barrister  and  Client.    See  Barrister, 

Bastu  laiLd. 

1  Suit  against  tenant  of  Bastu  land — 
Protab  Chandra  Das  v.  Bisesioar  Pramanich 
See  Bengal  Tenancy  Act  VIII  of  1886  S.  61^ 
182. 

2  Bengal  Tenanaj  Act  {VIII of  188S).  Ap- 
plicability of — Landlord  and  tenant — En- 
hayicement  of  rent  -Bastu  land,  subject  of 
tenancy,  situate  within  a  Municipality — No- 
ilea  to  quit. 

In  a  suit  for  enhancement  of  rent  the 
subject  of  tenancy  was  a  piece  of  ha'itu  lands 
situated  within  the  Boalia  MuuicipjliLy  to 
which  the  provisions  of  the  Bengal  Tenancy 
Act  were  not  applicable. 

Held,  that  the  suit  could  not  be  brought 
without  first  giving  a  notice  to  the  tenant  to 
quit  the  land  or  to  pay  rent  at  a  certain  rate, 
23  VV.  R.,  61,  24,  VV.  R.,  413  referred  to. 
KRISHNA  KANT  SAHA  v.  KRISHNA 
CHANDRA  ROY.     9  C-  W-  N-  803. 

Batta 

1.    Company's  Batta— Abwab. 

A  claim  for  Company's  Batta  which  re* 
presents  the  oouversioa  of  Sicca  into  Com- 
pany's rupees  is  not  an  abwab  but  properly 
forms  a  part  of  the  rent.  If  ib  is  proved  that 
Company's  Batta  has  been  paid  without  dis- 
pute for  naany  years  and  its  legality  is  ques- 
tioned by  the  tenant,  the  onus  is  not  upon 
the  landlord  to  prove  that  the  rent  was  ori- 
ginally fixed  in  Sicca,  rupees.  RA?»I  KHEL- 
WAN    SINGH  V.    KUMAR  RAI.     6  C-  L-  J 

667 

2     Abwab. 
A   claim  for   Company's  Batta  i»  ii^>t  ne- 
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Batta    (Contd.) 

cossarily  a  claim  for  an  abwab.  If  tho  rent 
was  fixed  in  Sicca  rupocsand  Batta  is  claim- 
ed so  aa  to  make  the  demand  equivalent  in 
current  coin,  tlio  demand  ia  illegal.  UAI\I 
SARAN  SINGH  v.  CYAN  SINGH.     6  C-  L- 

J  637 

3  Bengat  Tenancy  Act  (VIII  of  1885),  Sec- 
tion 74— Cess — Right  to  recover — Bight  to  ad- 
ditional rcnt  —  Biiciirring  right. 

SooLion  74  of  tho  Bengal  Tenancy  Act 
declares  void  all  stipulations  and  reserva- 
tions, past  and  future,  for  tho  payment  of 
abioab,  inahtnb  and  other  liko  impositions. 
Tho  only  way  in  which  the  landlord  can  re- 
cover any  such  cess  is  by  showing  that  it  is 
not  an  ahwah  but  part  of  tho  rent. 

When  the  lease  stipulates  that  tho  tenant 
would  pay  additional  rent  for  increased  area, 
if  any  be  found  on  measurement,  the  right 
is  a  recurring  one,  and  the  landlord  ig*en- 
titled  to  exercise  it  whenever  he  finds  it 
necessary  to  do  so.  JOTINDRA  MOHAN 
TAGORE    V.  CHANDRA  NATH  SAFUI.     6 

C  W.  N860. 

4  Payment  of  Batta — Step  in  aid  of  ex- 
ecution. Malukchand  v.  Beohar.  3  B.  L.  R. 
275—25  B.  639  and  VIJI  aRAGHAVALU 
NAIDU  V.  SRINIVASALU  NAIDU.  28  M- 
899-  See  Act  {IX of  1908)  {Limitation  Act) Art. 
182— Art,  179  (4),  Part  1. 

5  Batta — Whether  an  abwab — Whether 
claim  for  enforceable  at  law — 7  C.  L.  J.  202. 
See  Part  I  col.  9M. 

Batta  Memorandum— 28  M.  399.  See  Act 
JX  of  1908  (Limitation  Act)  Art.  182-^Art. 
179  (4)  Part  L 

Bed  of  navigable  river — 'Assessment  of  re- 
venue-30  C.  291.  See  Alluvion  and  diluvion 
Part  I 

Belchambers  rules  and  orders. 

1  Rule  71 — Civil  Procedure  Code  {Act  XIV 
of  1882),  Sectio7i  632 — Hevision— Orders  passed 
by  Presidency  Small  Cazise  Court,  Calcutta — 
Jurisdiction  of  High  Court  on  the  Original 
side  to  revise — Belchamher's  Rules  and  orders 
— High  Court  Rules  Appellate  Side — Rule 
JVA,  Part  I,  Chapter  II — Advocate — Vakil. 

Applications  for  revision  against  the 
orders  passed  by  the  Presidency  Small  Cause 
Court,  Calcutta,  must  be  filed  on  the  Origi- 
nal Side  of  the  High  Court  and  by  an  Advo- 
cate and  not   a  Yakil  of  the  Court. 

Under  Rules  IV,  Part  II,  Chapter  II  of 
tbe  High  Court  Rules,  Appellate  Side,  the 
Original  Side  practice  to  hear  and  determine 
these  applications  is  to  be  continued  and 
such  anplication  should  not  ba  made  on  the 
Appellate  side  of  the  Court.  SURAT  CHAND- 
BA  SINGH  V.  BRAJO  LAL  MUKBHJI 
Sub-nom  Re-APPLIOATlON  OF  A  VAKIL 
OF  THE  APPELLATE  SIDE.  7  W.  If., 
C.  843- 30  C- 838. 

2  Rules  476,477,  605— Mortgage— Interest 
up  to  date  of  payinent — Practice— Belchain- 
her's  Rules  476,  4:77  and  605— Civil  Procedure 
Code  {Act  XIV  of  1882),  Section  209— Trans- 
fer of  Property  Act  (IV  of  1882),  Sections  88 
0,nd  89\ 


Belchambers  rules  and  orders 

iContd.) 

Held,  that  having  regard  to  the  constant 
practice  on  tho  original  side  of  the  High 
Court  tho  docrco  for  interest  at  six  per  cent, 
after  tho  expiration  of  six  raoutlis  allowed 
for  redemption  of  a  mortgage  in  accordance 
with  Rule  No.  G05  of  Belchambers'  Uulos  and 
Orders  is  a  decree  for  tho  payment  of  money, 
and  that  the  rule  is  not  void. 

Tho  Court  may  award  interest  at  the 
agreed  rate  up  to  tho  date  of  expiry  of  six 
months  allowed  for  redemption  of  the  mort- 
gage and  at  a  lower  rate  for  the  subsequent 
period  till  realization  of  the  mortgage-money 
—21  All.,  361 ;  19  All..  174  ;  1  C.  W.  N.,  550  ; 
s.  c,  24  Cal.,  7GG;  26  Cal.,  39;  5  C.  W.  N., 
137  and  053;  20  Cal.,  300,  referred  to.  JO- 
GENDRA  NATH  MUKERJEE  v.  METHA- 
NA  ABRAHAM.     6  C-  W-  N-  769- 

8  Rides  615  and  617 — Report — Exception  to 
Fraud,  surprise  or  mistake. 

Tho  practice  laid  down  in  Rule  615  of 
Belchambers'  Rules  and  orders  is  one  which 
ought  to  be  rigidly  adhered  to,  2  C.  W.  N.  57 
s.  c.  24  Cal.,  437,  followed. 

Rule  617  does  not  permit  an  application 
to  be  made  to  vary  a  report,  if  notice  of  mo- 
tion to  discharge  or  vary  a  report  is  not 
given  in  due  time. 

The  filing  of  the  exceptions  to  a  report 
is  not  a  compliance  with  the  terms  of  Rule 
615. 

The  words  fraud,  surprise,  mistake  or 
other  special  ground  in  the  rule  refer  to 
fraud,  surprise,  or  mistake  or  some  other 
special  ground,  incident  to,  or  connected 
with,  or  which  has  resulted  in  the  making 
of  the  Certificate  or  Report  itself,  and  not 
to  something  which  has  occurred  quite  out- 
side and  independent  of  the  Certificate  or 
Report.  A  mistake  in  not  following  the 
course  of  procedure  laid  down  in  Rule  615  is 
not  a  special  ground.  THE  ROYAL  IN- 
SURANCE COMPANY  V.  AKHOY  COOMAR 
DUTT.    5  W.  N-  C  .  337=28  C  272- 

4  Rides  780,  785— Taxation — Practice — At- 
torney and  client's  costs  payable  out  of  estate — ^ 
CounseVs  fee  excessive — Disallowance  on  taxa- 
tion — Belchambers'  Rules  and  Orders,*780y   785^ 

Where  on  a  motion  for  discharge  of 
guardians  the  Court  ordered  the  guardian's 
costs  of  opposing  the  application  to  be  taxed 
as  between  attorney  and  client  and  paid  out 
of  the  estate. 

Held,  that  the  Taxing  Officer  was  right 
in  disallowing  as  against  tbe  estate  an  ex- 
cessive fee  paid  to  counsel  for  appearing  on 
tbe  application,  and  should  only  allow  the 
excess  even  as  against  the  client,  when  it  was 
manifestly  shown  that  the  client  knew  that 
the  fee  was  excessive  and  that  he  might  b& 
called  upon  personally  for  the  excess.  The 
duties  of  a  Taxing  Master  explained.  IN 
THE  MATTER  OF  THAKUR  DASSEE  DAS- 
SEE.     33  C  827. 

Benami- 

1  Benami  Conveyances— Rights  of  own6T 
to  repudiate^ 
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Ben  ami    (Contd ) 

Where  a  colorable  conveyance  is  execu- 
ted for  the  purpose  of  enabling  the  transferor 
to  dffraud  his  creditors,  the  transferor 
is  entitled  to  recover  back  his  property  be- 
fore the  fraud  is  actually  carried  out  and 
there  is  a  ^  lociis  penitentive,'  until  a  credi- 
tor has   been    actually    defrauded. 

But  when  the  intended  fraud  has  been 
wholly  or  partially  carried  into  effect  a  dif- 
ferent state  of  things  arises,  and  the  Court 
will  not  lend  its  aid  to  assist  a  transferor, 
who  has  defrauded  a  creditor  by  making 
a  colorable  transfer  of  his  property  to  get  it 
back  from  his  transfeiee.  In  this  case  it 
was  held  that  the  plaintiff  was  not  precluded 
from  claiming  the  property.  23  Cal.,  1)62;  27 
Cal.,  231;  L.  R.  1  Q.  B.  D.,  291;  3  B.  L  R.  (F. 
B.)  15;  14  M.  I.  A.  496,  referred  to.  GOVIN- 
DA    KUAR   V.   LALA     KISHUN     PROSAD, 

28  C  S70. 

2  Plea  of  fraud — Party  to  a  fraud — Estate 
conveyed  to  a  henamidar — Plaintiff  not  entitl- 
ed to  rely  upon  his  fraiid — Defendant  not  en- 
titled  to  rely  upon  his  fraiid  in  defence. 

When  a  fraud  has  been  carried  into 
effect  a  party  to  it  cannot  as  plaintiff  plead 
the  fraud  to  vitiate  the  transaction;  uor  is  it 
open  to  him  as  defendant  to  plead  his  own 
fraud  as  an  effective  answer  to  a  claim  to  im- 
moveable property  conveyed  by  him  to  a  he- 
namidar.    SHIDLINGAPPA  GANESHAPPA 

V.  HIRASA  TUKasa.    9  B.  L.  R.  642;  81 
B  405 

8  Benami  purchase — 23  A.  175.  A.  W.  N. 
1901,  P.  44.     See  Part  I.  Col.  1175. 

4  Execution  of  decree — Benamidar  27  A. 
443.     See  Part  I  Col.  1175. 

5  Suit  against  a  certified  purchaser — 23 
A.  34.     See  Part  I  Col.  1 116. 

6  Certified  purchaser  buying  benami.  3 
O.  C.  329  col.  1176  p.  I. 

7  Suit  against  certified  purchaser.  5  B. 
L.  R.  329  col.  1177  p   I. 

8  Benami  purchaser  certificate  holder. 
8  O.  C.  306  col.  1177  p.  I. 

7  Benami  purchase,  5  C.  W.  N.  341  ool. 
1173  p.  I. 

8  Suit  against  certified  purchaser.  26  A. 
82  col.  1173  p.  I. 

9  Purchase     by    decree    holder — Benami. 

29  A.  557  col.  1174  p.  I. 

10  Certified  purchaser— Suit  against  be- 
namidar.    27  A.  194  col.  1174  p.  I. 

11  Suit  against  assignee  from  certified 
purchaser.     18  M.  L.  J.  305  ool.  1174  p.  I. 

12  Suit  against  benamidar.  No  fraud.  3 
P.  R.  1906  col.  1174. 

13  Suit  against  assignee  from  certified 
purchaser.     4  P.  R.  1904  col.  1175  p.  I. 

14  Purchase  benami — Revenue  sale. 

The  law  does  not  preclude  a  person  from 
contending  that  the  purchase  was  made  for 
him  benami  by  a  purchaser  at  a  Revenue  sale 
(25  M.  655  ref.  29  M.  473  foil.)  VENK'\T\- 
CHALAM  PILLAI  v.  PURSHOTAMA  NaI- 
CKER.     4  M-  L.  T.  816. 

15.  Benami  purchase — Application  to  set 
aside  sale— 29  0.  082  Col.   1549,  P.    I, 


Benami    (Contd.) 

16-  Benavii  purchase — Revenue  Rrcov&ry 
Act  (II.  of  1861,  Madras),  Sections  38  and 
39 — Side — Jurisdiction  of  Cotirt  to  enquire  if 
inirchasc  ruas   beiiami. 

A  sale  under  Act  II  of  1804,  (Madras) 
vests  the  property  sold  in  the  purchaber 
as  named  in  the  notification  published  un- 
der section  39  of  the  Act.  It  is  not  open 
to  anyone  to  contend  subsequently  that  sucHi 
purcharser  was  a  benamidar,  and  that  the 
real  purchaser  was  some  one  else.  NARA- 
■yANA  CHKTTIAR  v.  CHOKKAPPA  MU- 
DALIAR.    26   M.  655. 

17.  Benami  purchase — Uevenuo  Recovery 
Act  (II  of  1864,  Madras)  Sections  38,  39 — 
Sale— ■  Revenue  sale — Benami  purchase— Es- 
tupppel. 

Per  Suhrahmania     Aiyar,    Offg.    G.  J. 

When  a  person  is  let  into  possession  by 
another  person  he  is  estopped  from  deny- 
ing the  latter's  title  without  first  surren- 
dering  possession. 

When  lands  are  sold  to  realize  revenue 
under  Act  II  of  186+,  and  a  person  pur- 
chases them  in  the  name  of  another  per- 
son he  is  not  precluded  from  proving  the 
benami  character  of  the  purchase.  14  iLT. 
J.  A.,  496,  referred  to;  18  Mad.,  470:  20  Mad., 
494  followed ;  25  Mad.,  656,  dissented  from, 
MATHUNAIYAN  v.  SINNA    SAMAVAIYAN. 

M    L.  J-,  1905,  p.  419=28  M-   5«6. 

18-  Revenue  Recovery  Act  [Madras)  II  of 
186i,  S.  49  — Benami  purchases  in  revenue 
sales. 

A  purchaser  in  a  revenue  sale  can  be 
shown  to  be  only  a  benamidar  for  another. 
28  Mad.,  526  approved,  25  Mad,  655  over- 
ruled, 14  M.  I.  A.  496,  referred  to.  NARA- 
YANASAMI    PADAYACHIi;.    GOVINDASA- 

MI  padayachi.  29  M.  473=16  M-  L. 
J.  505 

19-  Execution  of  decree — Sale — Irregularity 
of  procedui e—Salc  of  property  of  peisons  not 
party  to  proceedings — Representation  of  estate 
of  deceased  debtor— De  faoto  manager  of  Hin- 
du  family — Mortgage — Mortgagee  buying  cqui' 
ty  of  redemption  after  obtaining  money  dec- 
ree — Liability   of  mortgagee. 

Sales  in  execution  of  decrees  cannot  be 
treated  as  void  or  be  avoided  on  the  grounds 
of  any  mere  irregularities  of  procedure  ia 
obtaining  the  decrees  or  in  the  execution 
of    tl'.em. 

The  Court  hns  no  jurisdiction  to  sell 
the  property  of  persons  who  were  not  par- 
ties to  the  proceedings  or  properly  repre- 
sented on  the  record.  As  against  such  per- 
sons the  decrees  and  sales  purporting  to 
be  made  would  be  a  nullity  and  might  be 
disregarded  without  any  proceeding  to  aet 
them    aside.     I    Marsh   647    folloived. 

The  Indian  Courts  have  properly  exer- 
cised a  wide  discretion  in  allowing  ibe  es- 
tate of  a  deceased  debtor  to  be  represent- 
ed b}'  one  member  of  the  family,  and  ia 
refusing  to  disturb  judicial  sales  on  the 
mere  ground  that  some  members  of  the 
family,  who  were  minors,  were  not  made 
I  parties  to  the   proceedings,  if  it  appears  that 
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there  was  a  debt  justly  due  from  the  do- 
ceaaod,  (vnd  uo  prejudice  is  shown  to  tho 
absent  minors.  But  thcso  are  usually  ca- 
ses vvhoro  liho  porso  i  namoi^  is  do  facto 
managoi-  of  a  Hindu  family  property,  or 
has  thj  nsaets  out  of  which  the  decree  is 
to    be    satisfied    under  his   cont)ol. 

A  morl^agoe  cannot,  by  obtaining  a  mo- 
ney decree  ft)r  tho  morlgnge  debt,  and  l.ak- 
ing  tho  equity  ofredcmpiion  iu  excculiou, 
relieve  himself  of  his  ol)ligatio)is  as  mort- 
gagee, or  deprive  tho  mortgagor  of  liis  right 
to  rodeom  on  accoun's  iaicon,  and  wibh  the 
other  safeguards  usual  ia  a  suit  on  tho 
mortgage.  KHAIRAJ  MAL  v.  DAIM.  2  A. 
L.  J.  71  =  9  W.  N.   C    201. 

20  Purchase  by  public  officer.  27  A  73 
—Col:    283.  P.    I. 

21  Bcnavil  Sale  Deeds— Mmor — Collusion — 
DeclaraluTij  decree — Money  advanced  by  niori- 
gagcc.  in  good  faith — Siridhan — Liinitdtion — 
Sii^lcient  enquiry  by  mortgagee — Consi mclivc 
notice. -THAKUR  JAGAN  NATH  BUKHSH 
1'.  THAKURAIN  DHIRAJ  KOER,  3.  B-  Rm 
104=4  0    C,  192 

22  Sale  by  real  owner,  under  ficiitlous  deeds 
— Purchase  by  third 'person  from  the  ficcilions 
vendees  luith  consent  of,  and  on  represent- 
ations made  by,  the  real  owner — Real  owner'' s 
right  to  set  up  his  title  against  secotid  purchaser 
—Estoppel. 

The  real  owner  of  some  property  conveyed 
the  same  to  his  wives  under  fictitious  sale- 
deeds,  and  then  brought  about  a  sale  of 
the  same  properties  by  his  wives  (the 
vendees  under  the  fictitious  deeds)  iu  favour 
of  a  third  party,  who  purchased  the  same 
on  the  representations  made  by  the  real 
owner  and  on  the  latter's  attesting  the  sale 
deeds. 

Held,  under  the  circumstances,  that  the 
real  owner  was  precluded  from  setting  up 
bis  title  against  the  last  purchaser;  the 
sale  to  the  latter  had  the  effect  of  convey- 
ing to  him  the  interests  of  the  real  owner, 
which  he  had  purported  to  convey  to  his 
wives  under  the  fictitious  deeds  of  sale 
and  this  even  as  s  gainst  the  holder  of  a 
decree  against  him  (the  real  owner).  In 
such  a  case,  it  would  be  necessary  to  find 
whether  the  last  purchaser  was  a  purchaser 
for  valuable  consideration  and  wheiber 
be  purchased  on  the  strength  of  the  represent- 
ations made  by  the  real  owner  and  by 
reason  of  his  assent  to  the  transaction. 
TULSHI  RAM  v.  MUTSADDI  LaL,  2  A. 
L.  J.  97- 

23  Suit  by  real  purchaser  against  bena- 
midar  3  P.  R.  1&C6.— See  Col.  1174  P.  I, 

24  Fratididtint  conveyance — Bcnayni  tran- 
saction for  purpose  of  defrauding  creditors  — 
Deed  of  conveyance  not  in  real piurchastr'' s  name 
— Suit  by  real  purchaser  against  benamidar  for 
possession. 

The  plaintif!  alleged  that  he  had  bought; 
a  piece  of  land,  bub  had  caused  the  conveyance 
to  be  executed  in  the  name  of  defendant  (his 
mother).    This  was  done  fraudulently  for  the 


Benami    (Contd.) 

purpose  of  protecting  the  property  against 
the  claims  of  plaintiff's  creditors.  He  nov7 
sued  his  mother  for  possession  of  tho  land. 

Held,  that  whether  tho  intended  fraud 
was  carried  out  or  not,  tho  suit  muat  be  dis- 
missed. 

Fadii  Nath  Poddar  v.  Rup  Lai  Poddar, 
(lOOG)  10  0.  W.  N.  G50  ;  Srccmutty  Debia 
dtoiudJirain  v.  Blmola.  Soonduree  Debia,  (1874) 
21  W.  R.  422  ;  di.ssontod    from. 

Chenvirappa  V .  Puttappa,  (1887)  I.  L.  R. 
11  Bom.,  70S  ;  Yaramafi  v.  Chundru,  ^1897) 
I.  L.  R.  20  Mad.  326  ;  followed. 

Siinv's  V.  Hughes,  (1870^  L.  R.  9  Equity> 
475,  referred  to.     MA  LE  v,  PO    TAJK.     8  jL 

B.  R  1906  p.  245. 

25    Onus— Benami — Proof— Onus-  -Husband 

and  wife. 

A  judgment  creditor  who  obtained  a 
dt2cree  against  a  person  attached  properties 
standing  in  the  name  of  the  judgment-deb- 
tor's wife.  The  wife  puts  in  a  claim  petition 
which  was  dismissed.  She  brought  a  suit 
lor  a  declaration  that  the  property  attached 
was  hers. 

Held,  that  in  the  circumstances  of  tho 
case,  it  lay  upon  the  wife  to  prjvo  the  pur- 
chase-money was  supplied  by  her  and  for  her 
ei  joyment,  and  iu  the  event  of  a  failure  to 
diocbarge  the  same,  the  suit  should  be  dis- 
missed. SANJIVAROYA  PILLAI  v.  BA- 
LAMBIKI  AMMAL.     17  M-  L  J.  889. 

26  Benamidar — Onus  proband! — Plaintiff 
giving  a  different  meaning  to  purchase. 

Held,  that  the  burden  of  proof  is  on  the 
plaintiff,  who  seeks  to  give  to  the  purchase  a 
different  meaning  and  complexion  from 
those  which  it  bears  on  its  face  ;  and  that 
burden  must  be  strictly  discharged,  in  other 
v/ofds,  that  the  plantifi,  if  she  is  to  succeed, 
must  put  the  Court  in  possession  of  legal  and 
saMsfactory  evidence,  and  that  it  will  not 
suffice  to  point  to  matters  of  suspicion  or 
even  to  plausible  conjecture.  11  M.  I.  A.  28  at 
p.  43  followed.  RAMABAI  v,  RAMCHANDRA 
SHIVRAM. 

27  Benami  transfer  for  illegal  purpose  of 
defrauding  creditors — Such  purpose  not  carried 
out — Suit  for  specific  performance  of  contract 
to  sell  property  to  third  person — Right  of  trans-- 
feror  to  resist  such  suit  on  the  ground  that 
transfer  ivas  benami. 

Where  the  owner  of  property  transferred 
it,  benami,  to  another  for  an  illegal  purpose^ 
e.  g.,  that  of  defeating  creditors,  and  such 
purpose  was  not  carried  out  into  execution, 
held,  with  reference  to  S.  84  of  the  Indian 
Trust  Act,  1882,  that  a  suit  for  specific  per- 
formance of  a  contract  by  the  transferee  to 
sell  the  lands  to  a  third  person  can  be  success- 
fully resisted  by  the  transferor,  ou  tho 
ground  that  the  transfer  was  a  mere  benami 
transaction.  (24  Q.  B.  D.  742,  33  0.  976  R  ;  31 
B.  405,  D  ;  20  M.  326.  considered  ;  L.  R.  9  Eq. 
475  and  1  Q.  B.  D  291,  18  M.  378  (387),  F  ;  23 
0.  962,  refd  )  MUNISAMI  MUDALIAR  v. 
SUBBAEYAR.     8  M-  I*.  T-  244. 
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Benami    (Contd.) 

28  Decree  against  henCim.idB.r— Beneficial 
owner  — Bound  by  the  decree— Hiibseqiicnt  suit 
for   redemption. 

A  decroo  passed  against  a  bcnamidar,  in  a 
suit  brought  agaioat  him,  binds  Uie 
boneficial  owner,  just  in  tho  same  way  as  a 
decree  in  a  suit  brought  by  a  bcnamidar. 
Where  a  decree  gave  tho  bcnamidar  an  op- 
portunity to  redeem,  and  ho  did  i>ot  avail 
himself  of  it,  litld,  that  the  beneficial  owner 
could  not  maintain  o.  suit  to  redeem, 
KANIZ     FATiMA    v.    WALI-ULLAII,  4    A. 

L.  J.  689  =  A  W  N  (i907),  272  =  30:A  30- 

1?9  Tiansacdon,  whether  benaini — Oral 
evidence  unsatisfactory — Surrounding  circum- 
stances and  considerations  of  pivbability  to  be 
looked  into. 

Where  the  question  was  whether  a  docu- 
ment, which,  on  its  face,  \% as  a  mortgage  -'iond, 
was  a  genuiue  or  a  ficiitious  traubacLiou,  bul 
at  the  trial  persons,  who  might  have  been 
exptcted  to  be  prominent  witnesses,  were  not 
called,  and  tho  evidence  that  was  called  was 
open  to    much  adverse  criticism 

Held  that  in  the  cirumstances,  it  was 
necessary  to  rely  largely  upon  the  surrounding 
oircumstances,  the  position  of  the  parties  and 
their  relaiion  to  one  another,  tbe  motives 
which  could  govern  their  actions  and  their 
subsequent  conduct.  DALIP  SINGH  v. 
CHAUDHRAINNAWAL   KUNWAB,    "'2   C- 

W,  N  609=10  B.  LR.  600=30  a' 258. 

30  Benami  transfer — Fraudulent  obj'ot  de- 
feated—Bight of  owner  to  recover  from  beua- 
midar— I/iwUaiion — Limitation  Act  (X  V  of 
1677),   Sch.  II,  Arts.  91  and  Ui. 

Where  a  benami  deed  of  transfer  of  land 
was  exocuLod  v/ith  the  object  of  defrauding 
creditors,  but  the  object  failed 

ITe/cZ— That  the  owner  was  entitled  to 
recover  the  laud  from  the  benamidar,  ajd 
that  witliout  being  required  to  set  aside  the 
deed  as  a  preliminary.  (1  Q  B  D  291,  L.  R. 
9  Eq.  475,  (479)  and  26  ch  D  G16  fold.  24  Q.  B. 
D  742  refd). 

Art-.  144,  and  not  Art.  91,  of  Sc'i.  II 
of  the  Limitation  Act  therefore  applied  to 
the  suit.  PET.IERPEFMAL  CnF'J"PY  v. 
MUNIANDI  8E1WAI,  12  C-  W-  N.  662(P.  C) 
=  4.  B.  L-  R.  1066  =  5.  A.  Ix.  J.  290  =  7-  C- 
L.  J.  528  =  14.  B.  L  E.  108  =  10  E.Ii.K. 
690=18  M.  l*  J.  277=4.  M-  L.  T- 12=35. 
C-  551.  P-  C-'^ 

31  Benami  transaction— F  raud — Estoppel 
— Suit  ag'iinst  benamidar  when  maintainable. 

When  the  intention  to  commit  fraud 
has  not  been  carried  into  effect  a  beneficial 
owner  is  entitled  to  sue  foi.*  a  deoltu-ai  ion 
that  a  deed  of  transfer  executed  by  him  ia 
bcmani. 

A  judgment-debtor  tracsferrad  his 
property  to  save  it  from  being  at! ached  in 
execution  of  decree.  On  appeal  the  decree 
against  him  was  sot  aside.  Ho  sued  tbe 
transferee  for  a  declaration  that  the  trans- 
fer to  him  was  benami. 

Held,  that  the  suit  was  maintrJnablo, 
JADU    NATH    PADDAR   v.  RCFLaLPAD- 

DAE  4  C  ,  L.  J.,  22=10  C.  W.  N.  650. 


Bonanii    {CorJdJ. 

3Li  Benami— Suit  for  po^sfi.^.sion  of  land-' 
Duc.nrni'nt,  fxrcutiun  of,  to  defraud  creditors 
—  iJuaimciit,  executed,  bat  noL  carried  into 
cjjcct— Grantor  of  fraudulent  deed,  if  eniitled 
to  b^i  relieved  of  its  consequences  -  Laiu.  Dis- 
c%i8-iion  of — Bona  lido  purchase  by  thifd  party 
for  value  and  without  notice— Mere  execution 
of  deed,  if  'pasf^cs  title—  Estoppel. 

Although  where  tbe  luleudad  fraud  has 
been  carried  iuto  effect  tho  Court  will  not 
allow  tho  true  owner  to  resume  the  indi- 
viduality which  he  has  ouc'>  CfiBt  ofl  in  or- 
der to  dofictud  others,  yot  if  bo  has  not  de- 
frauded r.ny  one,  the  Court  will  not  punish 
his  intention  by  giving  his  estate  away  to 
another  whoso  retention  of  it  is  an  act  of 
gross  fraud.  Where  the  fraudulent  purpose 
has  actually  been  accomplished  by  moaua  of 
tho  colourable  grant,  the  maxim  ^'Iio  pari 
delicto  poleori  est  conailio possidentis"  applies. 
r>ut  where  the  fraud  has  not  been  accom- 
plished the  maxim  ought  not  to  be  ap- 
plied, 

13  M  I  A  551;  13  MIA  585;  21  W  R 
422;  18  W  R  485;  20  W  R  112;  23  W  R 
42;  24  W  R,  391;  9  C  L  R  G4;  23  Cal.  4C0; 
23  Cal,  962,  Note;  23  Cal.  962;  £7  Cal  231; 
28  Cal,  370;  1  All  403;  18  Bom,  372;  8  C  W 
N,  620;  3  Bom  406;  Amo,  (175)  264;  2  At,  156; 
2  Atk,  254;  G.  Cooper  (18.5)  250;  2  J.  and 
W.  565,  35  Beav.  208;  L  R  13  Eq.,  485;  San. 
&o.,  (1837)  459  referred  to. 

Mere  i'ltoution,  not  carried  into  effect, 
ought  not  to  bo  sufficient  to  deprive  the 
party  of  the  asriistance  of  the  Court  in  en- 
forcing his  rights  and  if  he  either  aba,udona 
his  irauduleut  pu'.  pose  before  it  is  accom- 
plished or  pay  ^his  debt  to  the  full  value 
of  the  property  conveyed,  the  fraud  should 
be  regarded  r.s  purged.  148  Mass  32;  18  N 
E  Rep.  576;  4  Mass  354  referred  to,  11  Bom 
708;  20  Mad  323,  326  explained. 

Title  to  land  cannot  pas3  by  admission 
when  tbat  statute  requires  a  deed,  and  a  mere 
execution  of  deed  of  release  does  not 
create  any  title  in  the  person  in  whose 
favour  the  deed  is  execuued.  102  Am.  St. 
Rep.  959;  02  L  R  A  652  referred  to. 

Under  cerlr.iu  circumstaucu?,  the  plain- 
tiff might  bo  psiopped  from  sotting  up  a 
title  ia  himself;  but  where,  as  in  Lhis  case, 
the  uomiDal  transferee  and  the  purchaser 
from  him  were  both  aware  of  the  irue  na- 
ture of  the  deed  of  relinquishment,  they  can 
not  set  up  a  titlo  by  estoppel.  3  M  1  \  5^5 
rafei-rod  io.  JADU  NATH  PoDDaR  v.  ROOP 
LALL  PODDAR,  10  W-  N-,  G-,  650  =  4  C-  li. 
J,  22-?3  0.  967. 
33    Benami  transaction. 

Undue  influence — Fctsjn  of  zinsouiid  mind 
— hnaqinary  considcrciion  inserted  in  gift 
deed — oui'.  to  set  aside  tho  deed — o3  C.  773 
Col.  214  P.  1. 

Benami  ti ansaction — Limited  grant — Power 
of  cdministrator — Onus — 5  B.  L,  li.  4:84  Col  89 
p.l. 

34-     Benami  transaction  — Estoppel, 

In  a  suit  to  recover  possession  of  im- 
movable  property   a  defendant   is  not  debar- 
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red  from  pleading  that  a  transaction  was 
benami,  by  reason  of  his  having  successfully 
Bet  up  the  benivii  tran.^action  to  defraud  his 
creditors.  Plll^^O  NATII  ICOEll  w.  KAZI 
MAHOMKD  StIAZID.     g.  C-  W-  N-  620- 

35'  Benami  transaction — Admission — Onus 
—9  C.  W.  N.  89  Col:  1G2  P.    1. 

86-  Benamldar — Right  of  suit — Legal  title. 
— Trust  be  or  agent  on  behalf  of  an  undisclosed 
principal. 

A  mere  name-lender  is  not  entitled  to 
sue.  A  beuamidar's  right  of  suit  does  not 
depend  upon  the  question  whether  the  sub- 
ject-matter is  land  or  not.  A  benamidar, 
in  order  to  be  entitled  to  sue,  must  show 
some  legal  title  in  him  which  will  give  him 
a  right  to  sue,  i.e.,  either  that  he  is  a  trustee 
for  the  real  owner  or  an  agent  for  an  undis- 
closed principal.  The  mere  fact  of  a  pur- 
chase in  one's  name  cannot  vest  the  legal 
estate  in  the  name-lender.  A  purchase  in 
the  name  of  a  minor  cannot  vest  the  estate 
in  the  minor  as  a  trustee  thereof.  KOOTHA- 
PERMAL  RAJAH  v.  THE  SECRETARY 
OF  STATE.    17  M.  If.  J.  174-80  M-  245- 

87"  Mnhammadan  Law — Gift — Possession 
— Consideration — Burden  of  proof — Benami 
transaction. 

By  the  Muhammadan  Law  a  holder  of 
property  may  in  his  lifetime  give  away  the 
whole  or  part  of  his  property  if  he  complies 
with  certain  forms;  but  it  is  incombent 
upon  those  who  seek  to  set  up  such  a  tran- 
saction to  show  very  clearly  that  those  forms 
have  been  complied  with.  It  may  be  by 
deed  of  gift  simply  or  by  deed  of  gift  coupled 
with  consideration.  If  the  former,  unless  ac- 
companied by  delivery  of  the  thing  given,  so 
far  as  it  is  capable  of  delivery,  it  is  invalid. 
If  the  latter  (in  which  case  delivery  of  pos- 
session is  not  necessary)  actual  payment  of 
the  consideration  must  be  proved,  and  the 
bona  fide  intention  of  the  donor  to  divest 
h\ica?,Q\i  in  presenti  of  the  property,  and  to 
confer  it  upon  the  donee,  must  also  be  proved. 
L.  B.  3  I.  A,  291  referred  to. 

Held,  that  the  deed  in  the  present  case 
was  a  benar)ii  one  and  was  therefore  invalid 
and  void.  CHAUDHARI  MEHDI  HASAN 
V.  MUHAMMAD  HASAN,  3.  A-  L:  J.,  405 
-8  B.  L.  R.,  887=10  C  W-  N  706  (?.  C  ) 

Benamidar. 

1.  Suit  for  sale  on  a  mortgage — Decree  giv- 
ing benamidar  a  right  to  redeem— Bight  to 
redeem  not  availed  of—Subseguent  suit  for 
redemption  by  alleged  beneficial  oiuner  barred. 
A  decree  for  sale  on  a  mortgage  was 
passed  giving  a  right  of  redemption  to  a 
puisne  mortgagee.  The  puisne  mortgagee 
did  not  redeem  and  the  decree  became 
absolute. 

Eeld,  that  no  subsequent  suit  for  redemp- 
tion would  lie  by  a  person  alleging  that  he 
was  the  real  puisne  mortgagee  and  that  the 
person  whose  name  appeared  in  the  decree 
?L^  P^^^J'^  mortgagee  was  merely  a  benamidar. 
KANIZ    FATIMA  v.     WALIULLAH.     1Q07 

A.W.N.  272=4  A.  L.  J.  689.  ^^^ 


Benamidar    {Contd.) 

2  Application  by  benamidar  for  execufcion 
of  decree  is  in  accordance  with  law  and 
Bavos  limitation  under  Art  179,  Limitation 
Act.  ABDUL  WAHID  KHAN  v.  NAWAB 
B  vKER  KHAN.  10  0-  C-  263.  See  Col.  2005 
P.  i. 

3  Sale — Vendee  described  as  guardian  of 
a  minor— Benamidar — Right  of  benamidar  to 
sue  or  appeal   in  his  own  name. 

Where  property,  which  had  belonged  to 
the  members  of  one  family  and  had  been 
sold  by  them,  was  reconveyed  bj'  the  pur- 
chasers to  the  representatives  of  the  same 
family,  it  was  held  that  a  description  of  one 
of  the  vendee's  parties  to  the  reconveyance  as 
•*  Musammat  Inayat  Fatima,  guardian  of  her 
son,  Mahmad-ul-Hasan,  was  to  be  construed 
as  importing  a  conveyance,  not  to  the  guar- 
dian in    her    own  right,  but  to   her   son. 

A  benamidar  can  sue  or  appeal  in  hia 
own  name  on  behalf  of  the  beneficial 
owner  18  A  0  9  and  21  A  380  foil.  BAOHCHA 
V.   GAJADHARLAL.     A    W  N  (1905)  173- 

4  Mortgage  by  benamidar  with  the  consent 
of  owner — Benamidar' s  charge  on  mortgage 
property  after  redemption  by  him. 

A  mortgage  was  made  by  the  plaintiff 
for  the  benefit  of  the  defendant  with  her 
consent.  The  plaintiff  discharged  the  mort- 
gage and  claimed  a  charge  on  the  mort- 
gaged property  to  the  extent  of  the  amount 
paid   by    him. 

Held,  that  the  claim  was  valid.  The 
mortgage  was  a  valid  encuinberance  on  the 
property  as  against  the  defendant  and  the 
plaintiff  having  made  himself  liable  at  the 
defendant's  request  for  the  mortgage  debt 
could  not  be  regarded  as  having  paid  the 
debt  officiously  or  as  a  mere  volunteer. 
15  All  30i followed.  SUBBAMMAL  v.  MUTHU 
PATHAN.    M  L  J  1903  P  228. 

5  Executio7i  of  Decree — Application  for 
execution  by  benamidar  of  purchaser  of  rights 
of  decree  holder — Bight    of  judgment  debtor. 

A  applied  to  the  Court  to  substitute 
his  name  for  that  of  the  original  decree 
hoder  alleging  parchase.  The  judgment 
debtors  objected  that  the  real  purchaser 
was  B  and  A  was  a  mere  banamidar  for 
him.  The  decision  of  the  Lower  Courts 
went  against  A.  On  second  appaal,  held, 
that  there  being  evidence  to  justify  the 
finding  that  B  was  the  purchaser,  the 
judgment  debtors  were  entiled  to  insist  upon 
the  name  of  the  real  purchaser  being  enter- 
ed on  the  record  whether  the  name  of 
the  benamidar  remains  there  or  not — MO- 
HAMMED AKBAR  KHAN  v.  NAWAB 
SHAH   ARA  BEGAM,     7   00    229- 

6  Realization  of  money  due  on  a  bond  by 
benamidar — Right  of  beneficiary — 25  A.  62 
Col.  1847  P.  I. 

7  Benamidar — Right  to  sue — Revocation 
—Authority  to  Register.  7  0.  W.  N.  229—30 
0.  265,  Col.  366  P.  I. 

8  Right  to  sue— Money  lent  out  of  mi- 
nor's estate — Minority — Negobiable  instru- 
ment   executed  in  the  uame  of  guardian—^ 
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Minor  not»entitled  to    sue,     28   M.  205,   Col. 
1741,  P.I. 

9  Suit   again3t  benamid'^r   4  P.   R.    1904, 
Col.  r.75,  P.  I. 

10  Benamidar,  rijht  of  suit  by — Mortgage 
— Conveyance    loithont    consideration,    test   of. 

'  A  benamidar  cannot  bring  a  suit  for 
recovery  of  a  mortgage  di  bt. 

A  mortgagee  asaigned  over  his  interest 
under  the  mortgage  to  the  plaintiffs  who  in- 
stituted the  present  suit  against  the  mortga- 
gors for  recovery  of  the  mortgage  debt.  It 
■was  found  that  the  assignrnfint  was  a  benami 
transactioo  aod' was  '  inteuded  to  put  the 
mortgagor^  into  difficulty, 

Held^,  that  the  plaintiff's  suit  was  rightly 
6ismissed  321.  A.  113—27  A.  27,1—9  C.  W.N. 
477  Dist,  6  M.  I  A.  53.  P.  G.,  16  C.  364,  30  G.  265 
l&.P.  U'Bl  10^2  r., A.  13  refd. 

■  The  more  non  passing  of  consideration 
is  not  sufficient  to  show  that  a  transaction  is 
}^en'ami.     MUNSHI BASIRUDDIN   AHMED 

V.  Mahomed  jalish  patwari.   12  C- 
W  N  ^09 

XI  Right  to  sue -Suili  aga^inst  certified 
purchaser.  A.  W.  N.  19f;3-  P.-  199.-26  A.  82. 
Col.  1173  P.  I. 

12  Right  to  sue — Suit  by  benamidar — 
Promissory  note.  1  O.^rlQ  Gol.,1394,P.  I. 

18  Sifit  of  Mdrtgage— ^EiGHit  paid  by'mort- 
gagee  for  purchaser  of  mortgaged  property. 
34  C.  92  Col.  324  P.  I. 

14  Suit  agiiinst  benamidar  for  recovery  of 
mauey—Rent^  reoei'vetd  by  benamidar.  30  M. 
298  Col:  1848  P.  I.?-. 

Beneficiaries. 

1  AjJpHcffitioii-.  to  set  aside  sale— 29  C.  682 
Col.  1549  P.  i:    •   -      ^ 

2  Executory—Suit  by  ben-aficiary — Implead- 
ing of  ..aa.^party— 7  G.  W.  N.  817   CoL  1609  P.? 

3  Mort^ge-»~I>Bc'rerb  for  foreclosure  against 
€xeputor^6-C'.  W.  N.  488  Col.  1610  P.  I. 

4  Disjitite  as  to  claim  .against  trustee  — 
Factum  of  trust— Husband  and  wife-4  B-L. 
R.  358  Col.  J6.10-P.  I. 

5  Right  to  beneficiary  to  intervene  com- 
promise by  trustee— laj^LL,  J.  355  Col.  1611 
P.  I.. 

6  Right  of  beneficiary— 25  A.  62  Col.  1847 
P.  I. 

7  Beneficial  owner  can  apply  to  set  aside 
sale-8  C.  L.  J   305  Col.I544  P.  1. 

Bengral  Acts. 

1  Act  X  of  1859  (Recovery  of 
Kent  Act) 

1     S.     1— Bengal     Tenancy     Act    {VIII   J 
1885)   Sections,   {10),  21,— Landlord  and  Ten 
>        avt   Act   fXof  1859) -Act    VIII  of  1869,  Ben 
gal — Right   of  occupancy  in   urban  areas. 

The   plaintiff   sued    for  the   ejectment  of 

the   defendants   from    a   small    area    of    land 

,          KJtuate   within    the    Municipal    limits   ot  the 

/        Dacca  Municipality.     The  euit   was  dismiss- 


Bengal  Act  (X  of   1859)    (Contd.) 

ed  by  the  MunaKI  and  the  deoree  was  can- 
firmed  on  appaal  by  tha  Subordinate  Judge. 
The  Munsiff  held  that  the  land  was  girden 
land  to  which  the  proviaioMt»  of  thd  B^-igal 
Tenancy  Act  wnre  applicible  and  that  the 
defendants  had  aoqair.jl  rights  of  occu- 
pancy. The  Subordinate  -Judge  allowed  the 
right  of  occupancy  without  expressly  hold^- 
ing  that  the  Bengal  Tenancy  Act  applied' 
to  it.     On  second  appeal. 

Beld,  b)fMaclean  C.  J.,  and  MUri  J., 
(Vtamplni'^  J.'  dissenting),  that  the'  suit  wa*^  - 
rightly  .dismissed  under  the  provisions  of 
the  Bengal  Tenancy  Act.  And  that  even  if 
the  Bengal  Tenancy  Act  had  no  operation 
in  urban  areas,  the  defenda.its'  father  had 
acquired,  upon  the  facts  found,  a  right*  of 
occupancy  before  th*  Bengal  Tenancy  Act 
came  into   force. 

Per  Ravtpini,  J.— That  the  case  ought 
to  be  remanded  for  fresh  decision  accord- 
ing to  the  provisions  of  the  Transfer  of 
Property  Act,  for  the  provisions  of  the 
Bengal  Tenancy  Act  do  not  apply  to  urban 
or   sub-urban  land. 

P<ir  Mittra  J.— That  the.  term  *'  village  " 
is  not.  confined  to  non -urban  areas.  Tha 
BeYigal  Tenancy  Act  does  not  expressly  ex- 
clude from  its  operation  urban  areas  except 
the  town  of  Calcutta.  It  has  no  operation 
as  regarcls  homesteftdla^nds  situated  in  towna 
or  outside  towns.  A  presumption,  which 
may  be  rebutted,  may  arise  from  the  fact  of 
the  land  being  withiti  the^  limits  of  a  Muni- 
cipality thcGrt  it  IS  homestead.  SYED  HAS- 
SAN-ALI  V.  GOBINDA  LAL  BASAK.     9  C 

W  N  141- 

2    s.    l—Sate  —  Irregularity  -  Unregistered. 

tenant—Locus    standi  :^Nj    attachment— N'^' 
publication — Irregularity. 

A  private  purchaser  of  a  tenure  vrho  had", 
not  registered'  his  'nam'?^  \n-  the  landlords 
sherista  (office)  'and  has  not  been  recognised 
by  him,  has  no  locus  standi  to  maintain  an 
action  to  set  aside  a  sale  held  in  execution 
of  a  decree  for  arrears  of  rent  obtained 
against  the  registered  tenant.  The  non-at- 
tachment and  noh-prbof  of.  publication  of 
the  sale  proclamation  is  no  ground  for  aettinsj 
aside  a  sale  uador  Act  X  of  18f-9.  PAT(T 
SHAHU   V.  HARI  MAHANTI.     5    C-  W;  Ni  . 

126 

3  *  S.  l.—G.  P.  C.    0.  XXIII  R.  1  of  Act  y  ; 
of  190S  has  no    application  to  suits  uod-^r  Act 
X  of  1859.     SHEIKH.G.UL\M  MOHAMMVD 
V.    SIVANDRA      PADA    BANERJI.     12  0'" 
W.  N,  S93. 

^  4  S.  6 -and  Act  VI f I  of  1869^  Bengal 
—Bengal  Tenancy  A -t  {VIII  of  1835),  Sec- 
tions 19,  181,— Bui i/d  for  12  years  b-fort. 
Act:.X.of  1859—  •ightqf  o  cu  ancj^—'-Jhow- 
kidari  Cliakiaii  land — Tenancy  on  resump- 
tion of  land 

Where  the  tenancy  upon  which  the  de- 
fendants relied  was  created  in  Cho^kid&ri 
Ch^kra.n  land  in  1846,  that  is,  more  thau  12 
years  before   \Gt  X  of  1859  was    passed. 

Held,  that,  having  regard  to  sec&ion  6  Qt 
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Bengal  Act  (X  of  186S;    {Contd.)  \  Bengral  Act  (X  of  1859)    (Contd.) 


Act  X  of  1851),  which  is  retrospoctivo  in  its 
operation,  so  as  to  confer  a  right  of  occu- 
pancy, as  soon  as  the  Act  canio  into  forco, 
upon  tenants  who  iuid  cultivated  or  hold 
lands  as  raiyais  for  12  years,  it  followed  that 
the  defendants  had  acquired  a  right  of  occu- 
pancy even  if  thoy  were  originally  mere 
tonants-at-will.  U',\M  KUMAR  BHUTTA- 
CHARJEW    V.    HAM    NEWAJ     RAJGUUU. 

8  C  W  N  860 

5  S.  6  q.nd  Proviso  thereto  have  hoen 
repealed.  BRAHMANANDA  MAHAPATRA 
V.    AllJUN      RASED.     1    C  t*  J  310-     See 

Tmaticy  Act  VIII  of  1885.     S.  lO-i. 

6  'S'*.  6y  2S — Fisher  }j — Jurisdiction — 
Hevenue  Court — Jient  of  taik,  suit  for — 
Fi^htry,  ti'jht  of. 

A  suit  for  recovery  of  arroa^'s  of  rent  of 
a  tank,  which  is  not  a  part  of  an  agricultural 
holding,  but  is  used  for  roaring  and  preserv- 
ing fish,  is  not  maintainable  in  a  Revenue 
Court,  the  provisions  of  Act  X  of  1859  not 
being  applicable  to  such  a  suit.  The  term 
*'  land  "  in  S.  6  of  Act  X  of  1859  means  cul- 
tivated land,  and  does  not  include  a  tank  re- 
garded as  land  covecei  with  water.  Si  boo 
Jelya  v.  Gopal  Ghunder  Chowdhary,  (19  W. 
B.  200);  Nidhi  Krishna  Bose  v.  Ram  Doss 
Sen  (20  W.  R.  341),  Niddoe  Kristo  Bose  v. 
Nistarini  Dossee,  (21  W.  R.  386),  and  Doorga 
Soonduree  Dosee  v.  Oomdutoonissa,  (18  W. 
R.    235),    referred     to. 

Sevible  :— Where  the  grant  is  merely  of 
a  right  of  fishery,  the  lessee  acquires  no  in- 
terestin  the  sub-soil,  nor  is  he  entlLled  to 
retain  possession,  when  the  v/ater  dries 
up.  Duke  of  Somerset  v.  Pogwell  (5  B  & 
0  857  ;  29  W.  R.  449),  Saroop  Ghunder  Moz- 
oomdar  v.  Jardine  Skinner  &  Co.  (Marsh 
384);  Bessen  Lai  Dass  v.  Khyrunnissa 
Begum,  (1  W.  R.  79)  ;  Munohar  Ghowdhry 
V.  Nursiagh  Ghowdhry,  (11  W.  R.  212), 
Badba  Mohun  Mundul  v.  Neel  Madbub 
Muudul,  (24  W.  R.  200),  and  David  v.  Grish 
Ghunder  Guba.  (I.  L.  R.,  9  Gal.  183),  re- 
ferred to.  MAHANANDA  GHAKRAVARTI 
V.  MONGALi  KEOTANl.  8  G  W  H  804  = 
81  C  937. 

7  S  10— Bengal  Tenancy  Act  (VIII  of 
18  .5),  Sectiot.s  2  (4),  74,  1 :9  —Landlord  and 
Tetujhnt — Abwab — Cess — Agreeraent  to  pay 
in  addition  to  rent  value  of  three  cncoanuts 
and  render  one  day^s  personal  seriice — lie- 
guUtion  V of  ISIS^  ^Section  3. 

Where  upon  the  construction  of  a  lease 
executed  belure  tbe  passing  of  the  Bengal 
Tennancy  Adt,  1885,  it  appeared  that  tbe 
permanent  tenant  agreed  to  pay  a  spocifiG 
amouut  as  rent,  and  in  addition  thereto  the 
labdlord  was  entitled  to  the  valae  of  three 
cocoanu'ts,  and  one  day's  pcrsouiil  service. 

Held,  that  the  agreement  was  of  an  ar- 
bitrary and  indefinibd  cbaf:\,Gter  within  the 
moaning  of  regulation  V  of  1812  and  the  pay- 
ment of  value  of  three  cocoauuts  and  one 
day's  personal  service  were  in  their  nature 
abcvabs   as   indicated   in   x\ct   X  of   1859,  and 


ihac  they  wore  not  recoverable  by  a  suit. 
APURNA  CHURN  GIIOSE  v.  KASAM  ALI. 
10  C  W  N  527. 

8.  S-  23  — Abatement  of  rent.  Suit  for 
— Refund  of  excess  rents — Jurlsdiuion  of 
(^it'il  an  I  Recenue  Co'urts — Joinder  of  un- 
ivarrantahle   claims,     Effect    of — 

In  a  suit  brought  by  putnidQ,r  for  a 
declaration  that  ho  was  entitled  to  an  an- 
nual abatement  of  the  putiii  rent,  in  con-  . 
sequence  of  some  lands  comprised  in  tha 
putni  having  been  acquired  for  the  purpo- 
ses of  a  railway,  and  also  for  a  refund  of 
the  excess  rents  which  he  had  been  com- 
pelled   to    pay  for   some    years — 

Held,  per  MoDhirjee,  J. — That  this  was 
a  claim  for  abatement  of  rent  and  for  re- 
covery of  damages  for  illegal  exaction  of 
rent  within  the  meaning  of  clauses  {2)  and 
(3),  section  .23  of  Act  X  of  1850.  Th© 
pfoper  course  for  the  Plaintiff,  there- 
fore, was  to  sue  in  the  first  instance 
for  abatement  of  rent  in  the  Revenue  Court 
which  was  the  only  Court  of  competent  ia- 
risdiction    for    that    purpose. 

Per  Harington,  J.,  contra^  treating  the 
case  as  though  it  were  one  af  first  im. 
pression  :  -Altbough  under  section  23  of  Act 
X  of  1859,  a  Civil  Court  had  no  jurisdic- 
tion to  entertain  a  suit  for  abatement  of 
rent,  still  the  suit,  in  so  far  as  it  related 
to  a  claim  for  refund  of  the  excess  rents 
paid  by  the  putnidar,  was  properly  cogniz- 
able by  the  Civil  Court  and  should  not  be 
dismissed  for  want  of  jurisdiction,  because, 
one  of  the  steps  which  plaintiff  should  have 
to  take  in  establishing  his  right  to  have 
the  money  repaid  to  him,  would,  if  it  had 
stood  alone,  have  entitled  him  to  a  decree 
in   the   Revenue    Court. 

Per  Mookerjee,  J. — The  present  suit  is 
substantially  one  for  abatement  of  rent  and 
the  prayer  for  refund  is  ancillary  to  the 
prayer  for  abatement,  because  as  soon  as 
ttie  amount  of  abatement  is  determined, 
the  amount  of  refund  is  deducible  by  simple 
arithmetical  calculation.  The  Civil  Court 
has  no  jurisdiction  to  allow  a  claim  for  abate- 
ment and  is  not  competent  to  embark  upon 
precisely  the  same  enquiry  for  the  purpose 
of    allowing  a  refund. 

Per  Mookerjee,  J. — The  following  rules 
are  deducible  from  a  review  of  the  authori- 
ties   on    the    question. 

(1)  A  suit  for  abatement  of  rent,  pro- 
perly BO  called,  is  maintainable  only  in  the 
Revenue    Court.     1    W.  B.    299,  referred  to* 

(2)  A  suit  for  adjustment  of  the  rent, 
on  the  ground  that  ine  rent  payable  un- 
der a  lease  is  less  than  the  sum  nomin- 
ally inserted  in  it,  is  not  a  suit  for  abate- 
ment of  rent,  properly  so-called,  and  is  ac- 
cordingly maintainable  in  the  Civil  Court* 
1  B.    L.  B.    93    {F.    B.)   referred   to. 

(3)  If  the  tenant  is  entitled  to  sue  for 
abatement  in  the  Revenue  Court  under  Rule 
(i),  the  suit  for  refund  lies  in  the  same 
Court,   but  if  the  tenant  is   entitled  to  sue 
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Bens:al  Act  (X    of    1859)    {Contd.) 

for  adjustment  in  the  Civil  Court  under 
Iiu4o  (2),  the  suit  for  the  refund  lies  in 
the  same  Court.  The  cases,  whicli  support 
the  view  tliat  a  suib  for  refund  lies  in  Lbo 
Civil  Court,  aflsumo  a  prior  dcitormination 
of  the  amount  of  abatement  by  a  Court 
of  competent  jurisdiction.  W.  li.,  Gxp  niun 
he,  (Act  X)  46",  11  W.  Li.  AJ:i  relied  upon, 
iG    \V.   li ,  i73,   dissented  from. 

Per  Mookerjee,  J. — A  plaintiff  c  tin  not 
give  jurisdiction  to  or  take  away  jurisdic- 
tion from  a  Court  by  an  unwarrantable 
addition  to  bis  claim  and  the  jurisdictiou 
of  the  Court  ought  to  be  determined  with 
reference  to  the  nature  and  value  of  his 
claim  after  the  additional  matter  has  been 
Biruck  out.  ASUTOSH  ROY  v.  HAHINA- 
EAYAN    SINGH    DEO.     3    C-  C   J    ]43- 

9  S.  ^3  {4) — Lease  for  building  and  mining 
purposes,  etc. 

A  suit  for  recovery  of  rent  upon  a  lease 
for  mining  purposes  and  for  purposes  of 
building,  making  roads  and  so  forth,  the 
land  not  being  dismissed  for  agricultural  or 
horticultural  purposes,  is  not  a  suit  for  rent 
under  Act  X  of  185C,  and  a  Revenue  Court 
cannot  entertain  it.  ROOKE  v.  BENGAL 
COAL  COMPANY  Ld,  6  Q-  W.  N-  840;  23 
C  485. 

10  S.  23  {5)— Landlord  and  tenant— Notice 
to   !>uit. 

Held  that  the  defendant  having  been 
put  in,  oocupatiou  of  the  laud  situate  in 
the  district  of  IManbhoom  where  the  Rent 
Act  (X  of  1859)  was  in  force  in  1876  and 
having  continued  in  possession  ever  since, 
had  acquired  rights  of  occupancy  in  the 
land.  Under  section  23  (5)  he  was  liable 
to  ejectment  on  account  of  a  breach  of  the 
conditions  of  his  contract.  But  he  was  not 
liable  to  be  ejected  without  service  on  him  of 
a  notice  to  quit. 

It  is  a  well  known  rule  of  law  of  landlord 
and  tenant  that  the  relation  must  be  deter- 
mined before  the  landlord  can  eject  his 
tenant,  and  it  is  also  a  well  known  principle 
of  procedure  that  a  cause  of  action  must  ba 
complete  before  the  institution  of  a  suit. 
The  relation  of  landlord  and  tenant  must  bo 
determined  by  means  of  a  notice  or  in  some 
other  way,  antecedently  to  the  institution  of 
ft  suit  oi»  in,  25  W.  R.  32U  S.  C.  2  CaL,  146, 
which  overruled,  23  W.  R.  400,  followed,  23 
Cal.,200  referred  to.  NABIN  MAJHI  v.  R.-\J 
KUMAR  GOURI  liAL    SINGH  DEO.     6  C, 

W^N199- 

11  S.  23-8  C.  W.  N.  804.— See  No.  6  supra. 

12  S.  27  and  lOS—Rent  liecuverxj  Art,X 
of  l859,Ss  27,1SS — Hey  ist  ratio  a  of  nanu — 
fiuit^  right  of. 

The  purchaser  of  a  tenant's  interest  in 
execution  of  a  money  decroo  has  under  S.  27 
of  Act  X  of  1859  no  locus  standi  to  maintain 
a  suit  for  possession  of  the  tenure  against  a 
previous  purchaser  who  purcliased  it  at  a 
sale  in  execution  of  a  rent  d  cree  obtained  by 
a  co-sharer  landlord  under  the  Act,  unless 
the  igrmcr  gets  his  name  registered  as  a  tenant 


Bensral  Act  (X   of  1859)    {Oonkl.) 

in  the  sherista  of  one  of  tha  Ixndlord^.  ET- 
CH [TlUNANDA  ROY  V.  BEHAai  L\L 
PANDIT.     6-  C    L  J  89. 

13  '5-  9-3 — Ececution,  application  for — 
Struclc  off —Second  application  3  years  after  th9 
date  of  judgment — Gontimiation. 

The  petitioner  brought  a  suit  againqt  hia 
tenant,  the  opposite  party,  for  rent  under  the 
provisions  of  Act  X  of  1859  and  obtained  a 
decree  on  the  22nd  January  1903.  Oa  the 
28th  August  1905  ha  made  an  application  for 
execution  of  the  decree,  praying  for  the  at- 
tachment of  both  movable  and  immovable 
prop3rty.  The  Djputy  Collector  struck  off 
the  cxjcution  case  on  the  grouad  that  it  was 
more  tln,n  6  months  old,  Oa  uho  22ad  Feb- 
ruary 1903  the  decree-holder  put  in  another 
application  which  was  dismissed  on  the  9th 
April  as  barred  under  the  provision  of  S.  29 
of  Act  X  of  1859. 

B.eld,-~\AiQ  applioation  of  the  22ad Febru- 
ary 1906  is  oue  in  continuation  or  furtherance 
of  the  former  application  of  tha  23th  August 
1905  and  hence  the  execution  proceedings  are 
not  barred.  The  word  "  issued  "  in  S.  92  of 
Act  X  of  1859  should  not  have  a  strict  legal 
interpretation  put  upoa  it.  It  maaos  "sued 
out  "  or  "  applied  for  with  success, '*  thit  is, 
that  no  application  for  a  pcocsss  of  axecutioa 
shall  be  successful  ualess  the  ap^allotloa  for 
It  Is  mide  or  is  sued  out,  within  a  fixed  tim3. 
13  W.  S.  3  F.  B.  followed. 

It  is  suffi'3ieat  to  save  llm'tatloa'fuader 
S.  92  of  Act  X  of  1859,  If  the  application  for 
execution  was  miie  within  3  years  from  tha 
date  of  the  judgmjnt.  3  Oil.  547  ;  1  C.  L.  R. 
149  followed.  RUAHSHYAM  CHANDRA 
.MAD;l\  RVJH^RL  CHVNDAN  R.\.JV  OF 
NILGIRI  V.  INKIILU  RAMPROSAD  BHU- 
YAN.    6C  L-J.146. 

14  S.  103  5  0.  L  J.  89.-533  N).  12    supra. 
15.     ^S"  15.3^Fbna,l  or  ler  of  Golle<itor—.ip- 

pcWiU  order — Rlgh  Court" a  power  to  interfere 
in  revision 

S.  153  of  the  Aob  does  not  preclude  revi- 
sion by  the  High  Court  of  an  order  of  a 
Collector,  which  is  final  within  tha  mjiuiag 
of  that  section.  MOHANT  GOBIND  RaMA- 
NUJADAS  V.  LAKHUN  PARIDA.     8  C*  L- 

J.  43=11  OWN.  112. 

16-  Ss.  160,  131  — Drier  refusing  to  re- 
hear an  appeal  decided  ex-parte  — /l/>peaZ 
against  .m  'h  order — Civil  Procedure  Code  {Act 
XIV  of  13S2)y  ss.  550  and  SSS. 

An  appjal,  which  wis.  preferred  uudor 
section  IGJ  of  Ace  X  of  1859,  was  hoard  ex. 
parte;  an  application  to. set  aside  t hi  e.r^ar/Ja 
Judgment  was  dismissed  by  the  Appellata 
Court.  Against  the  order  of  dismissal,  on  an 
appeal  to  the  High  Court,  a  preliminary  ob- 
jection being  taken  that  no  appeal  lay 

Held,  that  by  virtue  of  sections  560  and 
583  of  the  Code  of  Civil  Procedure,  which 
were  applicable  to  appeals  under  Act  X  of 
1859,  the  appeal  lay  to  the  High  Court. 
HARE    KRISHNA    ^[AHANT[    v.  BISHNU 
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CHANDRA  MAHANTI.    7-   C-    L-   J-  428  = 
12CW  888=85  0  799. 

(2)  Act  XI  of  •  1859    (Revonuo  Sale 
Law). 

\  S- 1  Revenue  sale— Rules  made  hy  the 
Board  of  Revenue  for  piymmt  of  revenue  by 
kifita — night  of  the  Zeminiar  to  pay  the, 
whole   demand   on  the  date  fixe  i  for  the  last 

klBtB. 

Wharo  aq  estj^te  was  sold  tor  arroirs  of 
ftbout  Ra.  5  and  2  pies,  the  amouat  said  to  be 
in  arrears  on  the  12bh  of  January,  18^6,  aad 
it  was  ooateaded  for  ;th6  dafaaUing  proprie- 
tor that  as  the  Board  of  Royenue  had,  by 
rule,  fixed  the  12th  of  January  and  the  23bh 
of  March  of  each  year  as  the  latest  dates  for 
payment  of  arc^ara  pf  re,venvi«  dua  from  the 
estate,  he  was-i  not  bound  to  pay  arrears  oa 
the  12th  of  Jau.uary,  and  the  estate  co^ld  not 
be  sold  for  arrgar^  due  on  that  date,  and  that 
he  was  at  liberty  to  pay  up  to  the  28th  of 
March— 4ihe  date  fix.ed  for  the  \a,stkist.  .. 

Held^  t)aat  the  plaintift. was  nat  at 'liberty 
to  pay  the  whole  demind  ot  one  year  in 
one  kisi]  .on  :  tha  ^.3th  of  March,  and  ,that 
the  Reveinue,  authorities  had  every,  right  to 
sell. the  lests^te  >on  a^  date  subsequent*  to  the. 
12bh  JanuaTy.  KALI  PROSXJNifG  BOSE  v. 
KRISHNA  CHIJNDRA,  7  C-  W-N-  570-      ^ 

2  S.  1— Saleable  interesUpt  the  jadgmant 
debtor  continues  in  him.untij  the  ,Reve/iu9' 
sale  has  bgea  held.  2  0.  L.  3.^  500— See  Col. 
1556  P.  I. 

3  8.  1  Sale  uizi/ir — Sei,ting  aside,  sale^- 
Appropriation  'of  pB.yments  by  GolUctor — Con- 
tr&ct  Act  {IX  of  1672)  .Ss.  59  a.nci  60. .     . 

A  revenue^  sale  w-as  set  aside  on  tbe 
ground  that  there  was  >  no  arrear  laasmuch 
Rstha  Collector  ought  to  have,  apprppciated 
the.  amcunt  sent  by  the  owner  to  the  p ly- 
in3nt  of  the  January  hUt  for  which  the  s^le- 
wa^  held  and  not  to  the  following  March 
"kist.,  ^     •       ^      ■  ■      ' 

vWhether  Ss.  59  and  60  of  the  Contrapt 
Ac^',aT>|xly  to  the  appropriation^  of.laad  re^ 
voTiiiisec-t  to  the  Golldctoi."  -discu-sed.  -13  0. 
119  >ai>d  10:0.  W.  N.  943  diss.  JQf^.ENDLiV 
M  )i:'AN  SEN  V.  UM\  NATS  GUHA.  12 
C  W  #  6Ao  =  8  G  L  J  4i-35  O  G33 

4  SI/  Suit  to  set  aside  sale  of  j  imt  re- 
siduary estate^  death  of  one  of  several  re- 
spondents substitution  not  rnid:;  wi&hin  tim  j 
■ — Abatem  )nt  of  appeal.  5  O.L  J.  393--11  G. 
W,N.  501.     Seac^l,  1233  p.  I. 

^  a      6  G.  L/J.  472.    No.  31  infni. 

5, ',S.  3.  Delves  of  p&yment  of  klsts  of  tp- 
vehai~-New  Rules  undsr  s  J-i--Notifio\tim  >f 
circula.TS  of  Bja^rd   of  Rioenm — Pa^rtition  of 

9St9.te. 

This  was  a  suit  tp  set  aside  the  sale  of  an 
asfcafce  for  arrears  of  revenue  said  to  have 
been  due  on  account  pf  Sapfcember  kist  of 
1893  Tha  estate  which  was  sold  originally 
forgiad  part  of  another  estate  whicb  wa.s 
p*rCitioaed  and  two  now  estates  wa.e  created 
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out  of  it.     One  'of  the  new    estates  fell  to  fhi ,' 
share  of  the  plaintifla   and  the    revenue  fixed- - 
on  it   was    Rs.  2G.     The   plaiutifis   contoade(Ji< 
that  oooordJng   to  rules   issued  by,  the  Board', 
of    Revenue   under  the  powers  conferred  oa-^v 
them  by  s.  3  pf    Act  XI  pf  1859,    estates  payV-- 
ing  an  annual   revenue   exceeding  Rs.  10  but  "' 
not  exceeding  Rs.  50  shall    pay    the   rev«nu4  • 
in  two   fcis/s  an    the  12th    January    and  23th,.' 
March.     The  revenue    originally    payable-  oa:>' 
the    parent   estate  was   Rs.  305-3.     There  is  a-."' 
revenue   circular  . issued    by  the  Board  afRe-'  ^ 
venue    to    the   effect .  that   atte*.  an'' ©state  is 
partitioned    and  .new  esfeates 'fornaed  out  ot   ' 
it  with  revenue  less  than   Rs.  100,  the  rule  ai  ; 
to    date^   of    payment   of:  Zcisfs  ^applicable  to     ' 
the   parent   estate  still    applies    to    the   new    '* 
estates.     This   circular  Wi^s  not  duly  notified  ^^ 
in  the   Ga^eWe  as    requirod  by.  8.  3  of   Act   XV  { 
of  1859.'  •-'       -•    •   I         ■  •      -  •' 

Held,   that,  the., &al6:.,=JDai3LaJi  bfr.«et  asidi 
inasnauch  as.  t^e  eireulglij.  not    having   been 
duly   notifiedvas  ;re<5Hire*  .l&y;- secWon  3  Act,- 
XI    of  .1859,    could   not  fix    new     dat^  fbr^-^" 
payment:  cf-:%i«!i?is  ,^f  Je.v^iiue/ion'new  estates  . 
formed     after     partition     and  consequently    ' 
thepe    were   no'  arrears  of.  revenue.     MAHO- 
MED JAE^IF  V.  St^YAMA  SUNDARI  DAS3I, 

8  C.  W  rN- 82a.t.  ...>.. 

', ,     •■■ .-  •  ■   »  ■ ,  ^ ,    -  >  '    •' '  ■-  ' ' 

Q^  :'S6(itiovs,!S^7y6^  18,  25i  28 j  33— Sale— 
I rtegutarity— -Collector,  ordering     exemption 

from   saie-^'Jonditi0nalc  order. ,   Effect-    of^^ 
Notice,  of  .sale-^I  rggulaxity    in  in  sue    and 
s^rvicg.   of  noti'-e-^-rOnus  of  proof — Erideiict  . 
.Act,:{l  :cf  lS72)iSe-t^inAl4  {e)—.\ct   VII 

*  of  lS68'i  Be^fjcA^  section  8— -Substantial  in- 
jur)/^-Grounds  for  exemption  for  &fii>U — Ccur  6'« 
power  to.  examii'e.,A~      i   i    •.->-</>■ 

,  The,  plaiatigs.  sued  to  set -aside,  a  sale 
heli' for  .arreacs.  of  rev^nue.^  He  was  in 
arrear. in  1898  wi:th  ?the  June  Mst  when  Rsv . 
46-8-&-"\\^as  du^.  >The'  l^ast  4ay  of  payment 
was  Ju-ne  23feh  dSOS.  On  the  19ch  August 
lS9athey   remitted  ta  the  Collector   by  pos-.- 

'  tal  ^^mapey  order  a  sum^^  .of.  Rs.  39  1  0  an 
account  of  the  revenue  o!  the  mehal  with-  • 
out  specifying,  f>r  which  iBstalment  it  was  u; 
intendeds  It  was  credited  io  the  Collector-  ^ 
ate  .isooks-  against  the  September  .  instal- 
ment, of  Rs.  ;30rl=0  on,.- account  of  revenue, 
the  last  date  of  payment  of  which-  had 
been  fixed  for  the  ^Sth  September  1898. 
On  the-  3rd  S-^p^ember  following,  they  pre- 
sented an  appi.atioptothe  Collas;tJ:rin  which 
they,  prayed  thai  the  amount  remitted 
might  be- ?received.  on  =  account  of  the  June 
ins'talment  and>  the  estate  released  from 
liability  to  sale.  The  total  amount  of  Go- 
vernment dues  upon  the  estate  at  the  time, 
including  revenue,  cessas  and  other  fees 
was    Rs.   46  8-6.<    The    Collector  on    the    16th 

September   passed   the   following  order  " 

accept,  all  dues  if  paid  within  three  days 
and  exempt."  Six  days  later,  the  follow- 
ing further  order  was  made  by  the  Collec- 
tor "Application,  has  not  appeared  since, 
oo  payment  not  accepted."     The   fact  of  the 
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payment  of  Ra,  30-1-0  by  postal  monoy  or- 
der was  not  brought  to  the  notice  of  the 
Collector  when  ho  made  his  order  on  the 
ICth  September.  On  the  22nd  September 
1898,  the  estate  was  put  up  to  auction  by 
the  Collector  and  was  purchased  by  the  de- 
fendants for  a  sum  considerably  loss  than 
its   real  value. 

Held,  that  as  no  unconditional  order  of 
exemption  was  made  by  the  Collector  under 
BGction  18  of  Act  XI  of  1859  the  sale  was 
rightly   held. 

Per  Mookerjee,  J. — It  is  not  open  to  a  per- 
son to  appeal  to  the  Commispiooor  in  a  suit 
to  set  aside  a  sale  held  for  arrears  of  revenue 
on  the  broad  general  ground  that  the  sale 
has  been  made  contrary  to  the  provisions  of 
the  Act;  to  impugn  the  sale  before  him  on 
the  basis  of  certain  specific  alleged  irregu- 
larities and  then  ^to  seek  to  annul  the  sale  by 
a  suit  under  section  33  on  the  allegation  of 
other  irrigularities.     9  C,  271  referred  to, 

A  Civil  Court  is  not  competent  to  exa- 
mine the  reasons  of  an  order  of  a  Collector 
purporting  to  bo  made  under  section  18  of 
the  Revenue  Sale  Law  and  to  hold  that  the 
Collector  ought  to  have  made  an  order  difior- 
ent  from  the  one   that  was   made. 

The  071US  is  on  the  person  who  seeks  to 
have  the  sale  set  aside,  to  establish  that  the 
requirements  of  the  statute  had  not  been 
complied  with  by  the  Collector,  The  fact 
that  the  notice  required  by  section  7  of  Re- 
venue bale  Law  to  be  served  on  a  conspieu- 
ous  part  of  the  estate  was  not  duly  served, 
does  not  relieve  him  to  prove  that  the  sub- 
stantial injury  he  has  sustained  has  boon  by 
reason  of  such  irregularity.  SHEIKH  MO- 
HAMMED AGA  V.  JADUNANDAN   JHA.     2 

C.L.  J.  825=10  0.  W.N.  187. 

7  S.  5,  6— Sale  Notification  o/ — Irregularity 
in — Specification  of  property  to  be  sold — Inade- 
quacy of  price. 

Where  a  notif.cation  of  sale  under  Act 
XI  of  1859  described  the  properoy  to  bo  sold 
thus:— '•  According  to  Act  XI  of  1859,  the 
joint  share,  excepting  the  separate  shares 
(is  to  be  sold).  Save  and  except  these,  all 
other  shares  are  exempted  from  sale." 

Held,  that,  as  Section  6  of  the  Revenue 
Sale  Law  contemplates  that  the  specification 
of  the  estate  or  shares  of  estate  to  be  sold 
should  be  such  as  to  inform  intending  pur- 
chasers, what  may  be  the  precise  property 
that  is  to  be  sold,  the  notification  was  wholly 
in  sufficient  under  the  law. — 2  C.  W.  N.  479 
("1392;,  followed. 

Where  there  was  no  proper  notification  of 
sale  so  as  to  inform  intending  purchasers 
what  was  the  precise  property  to  be  sold  and 
the  property  was  sold  for  a  very  inadequate 
price,  a  Court  of  Justice  may  reasonably  and 
legitimately,  infer  that  it  was  due  to  that 
irrogularity  that  the  property  was  sold  at 
au  inadequate  price.  HEM  CHANDRA 
CHOWDHUY  V.  SARAT   KAMINI    DASYa 

6-  C-  W.  N-  526. 

7  (a)    Ss.  0,  6~Chowliidokri  Act,  S>  55,  Scho- 
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dule  Form  D — Jurisdiction  of  Collector  to  sell 
for  three  years  assessment — Irregularities. 

Whore  a  sale  was  hold  for  the  arrears  of 
Chowkidari  assassmont  for  throe  years  by  a 
Coll-ector  under  section  55  of  the  Chowkidari 
Act  and  a  notice  was  served  under  S.  6  of 
Act  XI  of   1859 

Held,  that  it  was  a  more  irregularity 
which  did  not  render  the  sale  a  nullity  — 
MAHARAJA  DAHADJR  SIU  JOTINDLIA 
MOHAN  TAGORE  v.  JOGENDRA  NATH 
ROY.    6  C  L.J.  99  =  11  C-W  N.  1107. 

8  Ss.  5,  G,  7,  14,  II .  —  Year— Current  year — 
IrregulariLies — Notice— P  uhlication. 

The  "  current  year  "  in  the  Ravonue 
Sale  Law  in  the  official  year  within  which 
the  diflarent  Msts  of  the  revenue  have  to  be 
paid.  S.  5  excludes  cases  of  estates  managed 
by  a  common  manager  appointed  by  judi- 
cial authority  under  the  Bengal  Teaancy 
Act  of  Act  XI  of  1859.  The  IColiector  is  not, 
by  the  Act,  bound  to  give  notice  to  the  co- 
sharers  under  S  14  of  the  doclaratioii  that 
the  whole  estate  would  bo  sold  if  they  did 
not  pay  up  tne  arrear  duo  from  the  default- 
ing share.  All  that  is  necessary  under  the 
Act  is  that  the  declaration  should  be  made. 
It  need  not  bo  notified.  Non-pul)lication  of 
notice  under  S.  7  does  not»affect  the  sale,  the 
objects  of  the  section  being  merely  to  pro- 
veut  the  raiyats  and  undei-teiiaucs  7rom 
paying  rent  to  the  defaulter.  A  certificate 
is  conclusive  evidence  of  due  service  and 
publication  of  notice,  and  Courts  are  pre- 
cluded from  going  behind  it.  S,  14  does  not 
direct  publication  of  a  notice,  nor  does  it 
require  any  notification  of  the  declaration 
which  is  to  be  made.  BHAWANI  KOER 
V.  AFZAL  HUSSAIN.  5  C  L  J  425-34 
C  381. 

9  Ss.  6,  6,  7,  93 —Bengal  Act  VII  of  186S, 
S.  8— Certificate  of  sale  — Onus  of  proof— No- 
tice— Irregularity  and  iUegality  in  form  and 
service.    30  C.  1.     See  Col.  235,  Part  "l. 

10  Ss.  6,  7  and  33 -Act  VII  of  IS3S,  sec- 
tion 8 — Suit  to  set  aside  sale  for  arrears  of 
revenue — Irregularity  in  'puhlislung  sale — In- 
adequacy  of  price  realized — Evidence —  Pre- 
sumption  as  to  service  of  notices — Evidence 
Act,  section  Hi,  illustration  fcj— Onus. 

The  plaintiffs  were  proprietors  of  a  14 
annas  6  pie  odd  share  in  a  certain  taluk,  and 
the  defendants  Nos.  4  to  8  were  proprietors 
of  the  remaining  1  aana  5^  pies  odd  share. 
The  estate  was  put  up  for  sale  for  arrears  of 
Government  revenue,  and  was  '.purchased  for 
Rs.  1,200,  by  defendants  Nos  1  to  3.  Plaint- 
tiffs  appealed  to  the  Commissioner,  but  their 
appeal  was  dismissed.  They  then  instituted 
this  suit  to  have  the  sale  sot  aside. 

Held,  (1)  That  it  was  not  of  much  im- 
portance to  dLcido  whether  the  plaintiffs 
had  proved  that  notices,  under  section  7 
Act  XI  of  1859  were  not  duly  served,  as»it 
would  be-hardly  possible  to  prove  that  that 
omission  to  serve  the  notices,  under  section 
7,  the  only  object  of  which  was  to  prevent 
tho   tcuants  from  paying  rents   to    the    de- 
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faulting  proprietors,  could  in  any  way  affect 
tlio  price  wliich  intouding  bidders  would 
cl'fer  lor  the  property,  and  ospooially  as  the 
plaiiibilTs  had  not  proved  that  the  inado 
quacy  of  price  realized  was  the  result  of  the 
omission  to  servo  the  notices, 

(2)  That  after  the  issue  of  the  sale  oorti- 
ficate  to  the  purchasers,  the  provisions  of  sec- 
tion 8  of  Aot  VII  (B.  0.)  of  18C8  barred  the 
plaintiffs  from  raising  in  this  suit  the  ques- 
tion whether  the  notices  under  section  7  were 
duly  posted  and  served. 

(B)  That  the  amount  of  revenue  assessed 
on  the  estate  and  deeds  produced  by  a  party 
to  prove  instances  in  which  other  shares  in 
the  same  estate  have  been  sold  are  g'Dod  evi- 
dence to  indicate  the  value  of  the  property 
Bold. 

(4)  That  the  fact,  that  the  inadequacy  of 
the  price  is  the  result  of  the  irregularity,  may 
either  be  established  by  direct  evidence  or  be 
inferred,  where  such  inference  is  reasonable 
from  the  nature  of  the  irregularity  and  the 
extent  of  the  inadequacy. 

(5)  That  in  the  case  of  a  sale  for  arrears 
of  Government  revenue,  the  notices  are 
served,  in  the  ordinary  way,  through  the 
officers  of  the  Revenue  Court,  and  the  pre- 
sumption under  section  114,  illustration  (e) 
of  the  Evidence  Act,  would  arise  in  respect 
to  the  service  of  such  notices  until  the  con- 
trary were  proved.  The  onus  of  proving  that 
there  has  been  an  irregularity  in  the  prepara- 
tion, service,  or  posting  of  the  notice,  rests 
on  the  person  who  seeks  to  have  the  sale  set 
aside,  and  section  33  of  Act  XI  of  1859  pro- 
vides that  no  sale  shall  be  set  aside  by  a  Civil 
Court  upon  any  such  ground,  unless  such 
ground  shall  have  been  declared  and  specified 
in  an  appeal  made  to  the  Commissioner  under 
section  25  of  Act  XI  of  1859.  There  is  no 
analogy  between  the  case  of  the  sale  of  a 
joatni  taluk  and  the  sale  of  an  estate  for 
revenue.  Section  8  of  Act  VII  of  1868  applies 
to  the  serving  and  posting  of  the  notices 
under  section  6  of  Act  XI  of  1859.  SHEO 
RATANSINGHv.NET    LALSAHU.     6- C- 

W.  N-  688. 

11,  S.  5,  10,  33— Separate  shares,  sale  of 
— NoiiUcation  of  sale — Specification  of  shares 
— Material  irregularity  —  Proof  of  substantial 
injury  resulting. 

Act  XI  of  1859  rbquires  that  the  estate 
or  share  to  be  sold  must  be  specified ;  the 
question,  whether  in  any  particular  case 
the  notification  sufficiently  specifies  it,  must 
depend  upon  the  terms  of  the  notification. 
The  connection  between  an  irregularity  in 
publishing  or  conducting  a  sale  under  Act 
XI  of  1859  and  inadequacy  of  price  must 
be  established  by  evidence ;  the  amount  or 
nature  of  the  evidence  required,  in  any 
case,  must  depend  upon  its  own^circum- 
?tances.— ISMAIL  KHAN  v.  ABDUL  AZIZ, 
3  C  W.  N.  343=1  C.  I*.  J.  14=32  C 
602  (F    B). 

12'  S  5,  6,  10,  33— Separate  shares,  sale 
of — Notification,  of  sale — Specification  of  share 
— Besidue— Setting  asidi    sale— Material    ir- 
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regularity-  Substantial  injury  resulting,  proof 
of. 

The  non-specification  in  a  notification 
under  S,  6  of  Act  XI  of  1859  of  the  ex- 
act share  to  bo  sold,  in  a  case  whore  se- 
parate accounts  had  been  opened  under  S. 
10  of  the  Act,  is  not  a  material  irregu- 
larity, if  the  notification  was  sufficient  to 
give  notice  to  an  intending  purchaser  as 
to  what  was  about  to  be  sold.  Ham  Na- 
rain  Koer  v,  Mahabir  Prasad  Singh,  (I.  L. 
R,,  13  Gal.  208)  followed.  Where  there  ia 
no  evidence  direct  or  otherwise,  on  which 
the  relation  of  cause  and  effect  between  a 
material  irregularity  and  an  inadequacy  of 
price  could  be  held  to  bo  established,  it 
cannot,  under  the  provisions  of  S.  33  of  Aot 
XI  of  1859,  be  inferred  that  the  one  was 
due   to  the   other. 

Per  llampini  J.  SembU:  Such  relation  must 
be  proved  by  direct  evidence.  Macnaghten  v. 
Mahabir  Pershad  Singh,  (I.  L.  R.,  9  Cal.  656 ; 
L.R,  10  I, A,  25);  Arunachellam  v.  Arunachel- 
lam  (I,  L.R.  12  Mad.  19;  L,  R.  15^1.  A.  171); 
Tasadduk  Rasul  Khan  v.  Ahmad  Hussain, 
(I.  L.  R.  21  Cal.  66  ;  L.  R.,  20  L  A.  176) 
referred  to. 

Per  Mitra  J, — It  is  open  to  a  Court  to  con- 
sider whether  upon  the  whole  case,  having 
regard  not  only  to  the  irregularity  and  to 
inadequacy  of  price  but  to  other  circum- 
stances, there  could  be  a  necessary  inference 
of  substantial  loss  resulting  from  the  irre- 
gularity,—ISMAIL  KHAN  V.  ABDUL  AZIZ 
KHAN.  9  C  WN.  848=1  Cli.  J.  91=32 
C    509-     See   also  No.    7   and  10   supra. 

13  Ss.  56,  10,  21,  56— Separate  shares- 
Notification  of  sale — Specification  of  share — 
Besidue — Material  irregularity — Substantial 
injury  resulting,  proof  of — Evidence — Ben, 
Act    VII  of  1876,  s.  70. 

Where  separate  accounts  had  been 
opened  under  ss.  10  and  11  of  Act  XI  of 
1859  aud  section  70  of  Ben,  Act  VII  of  1876 
and  the  sale  notification  did  not  specify  the 
share  to  be  sold  as  required  by  section  6  of 
Act  XI  of  1859  but  merely  described  it  aa 
the  residue,  and  stated  the  amount  of  the 
revenue  of  the  entire  estate  and  that  of 
the  share  to  be  sold. 

Held,  that  as  the  amount  of  revenue 
would  not  correspond  with  an  aliquot  share 
of  the  lands  in  the  estate,  the  sale  notifica- 
tion was  insufficient,  and  the  non-specifica- 
tion was  a  material  irregularity.  Ram  Na- 
T'din  Koer  v.  Mahabir  Pershad  Singh  (I.  L, 
R.,  13  Cal.  208)  ;  Dil  Chand  Mahto  v.  Baij 
Nath  Singh  (8  C,  W,  N.,  337)  distitiguished. 
Annada  Charan  Choiodhry  v.  Kishori  Mohon 
Bai  (2  C.  W,N„479);  llem  Chandra  Chow- 
dhry  v,  Sarat  Kamini  Dasya  (6  0,  W.  N. 
526)  followed.  The  question  whether  the 
relation  of  cause  and  eSect  between  an 
irregularity  and  a  substantial  injury  is  prov- 
ed, is  essentially  one  of  fact.  The  connec- 
tion must  be  established  by  evidence.  The 
presumption  of  cause  and  effect  from  circum- 
stances irrespective  of  direct  evidence  may 
occasionally   be  so   viodent  as  to   exclude  the 
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bypothesis  of  any  othor  cause  and  miy  thus 
be  prima  facie  proof  Saadatanumd  Khan 
▼.  Phal  Knar  (I  L.  R  20  All.  412)  referred 
to.— NIBA'IAM  CHANDRA  GTIOWDFIRY 
V.  CniRANJIB  PRASAD  BOSI.  9  C-  W- 
N.  487=32  C,   542. 

14  Ss.  5,  6,  13,  33 — Suit  to  set  aside  sale 
— Fraud  of  co  sharer— Remedy — Eqiiitahle  re- 
lief cannot  be  granted  ichere  there  are  bona 
fide  purchasers — Notice  under  section  6 — 
Namer.  of  proprietor  not  necessary — Notice 
under  section  13 — Specification  of  share  ex- 
empted not  necessary — Notice  under  section  6 
not  necessary — Plea  not  taken  before  Coin- 
missioner — Consequent  inadequacy  of  price 
not   proved. 

Where  tbe  plaint" f?  was  told  by  one  of 
bis  co-sharers  about  2  days  before  the  sale, 
that  the  arrears  would  bo  paid  up  by  the 
latter  and  the  plaintiff  was  inducad  to  be- 
lieve in  this  but  the  said  co-sharer  never 
paid  up  the  arrears,  though  the  Collector 
agreed  to  receive  them  and  on  the  contrary 
bimself  bought  the  share  in  arrears  at  a 
grossly  inadequate  price  and  where  it  had 
also  been  proved  that  the  plaintiff  was  pre- 
sent at  the  sale  and  must  have  known  that 
the  arrears  had  not  been  paid,  it  was  heid 
that  no  such  fraud  was  committed  by  the 
said  co-sharer  as  to  render  the  sale  void  as 
it  was  not  a  fraud  that  brought  about  tbe  sale 
which  would  have  taken  place  irrespective 
of  any  communication  between  the  parties. 
The  plaintif!  may  have  a  good  claim  against 
the  said  co-sharer  for  damages  for  breach  of 
contract  or  for  reconveyance  but  he  has  no 
right  to  have  tbe  sale  set  aside.  Amirun- 
nessa  Khatoon  v.  Secretary  of  State  (I.  L.  R.  10 
Cal.>€3)  followed.  Neither  is  the  plaintiff 
entitl  d  to  equitable  relief  as  was  given  in 
Bhooban  Chandra  Sen  v.  Ram  Soondar  Surma 
(I.  L.  R.  3  Cal.  300),  as  many  of  the  defend- 
ants are  innocent  and  bonafide  purchasers 
who  are  no  parties  to  the  fraud  and  against 
whom  tbe  plaintiff  have  no  right  to  equitable 
relief.  According  to  law,  it  is  not  necessary 
to  enter  in  a  notice  under  s.  G,  the  names  of 
any  proprietors  at  all.  So  tbe  entry  in  such 
a  notice  of  tbe  name  of  a  deceased  proprietor 
cannot  be  such  an  illegality  as  renders  the 
Bale  an  entire  nullity.  Ram  Narain  Koer  v. 
Mahabir  Prasad  Singh  (I.  L.  R,  13  Gal.  208) 
referred  to.  When  in  tbe  notico  under  s.  13, 
tbe  details  of  the  shares  to  be  sold  are  fully 
given  and  it  is  explained  in  a  note  at  foot 
that  "when  in  columns  5,  7  and  9,  there  is  an 
entry  that  only  a  share  is  to  be  sold  then  it 
ought  to  be  understood  that  there  is  a  sepa- 
rate account  in  respect  of  such  a  share  and 
that  other  share  or  shares  of  the  Mehal  will 
be  exempted  from  salo,"  the  provisions  of  the 
section  is  fully  complied  with  even  where 
there  is  no  mention  of  the  separate  account 
of  shares  which  are  excluded.  Issue  of  a 
notice  under  s.  5  is  not  a  condition  precedent 
tj  tbe  sale  taking  place^  non-coiTiplianoe 
with  which  makes  the  sale  no  sale.  The 
non-issue  of  such  a  notice  would  seem  to  be 
an    iriegularity.    Balkissen    Das  v.    Simpson 


Bon^al  Act  (XI  of  1859    •{Contd.) 

(L.  R.  25  I.  A.  151)  followed.  Mahabir  Per- 
shad  V.  Collector  of  Tirhoot  flo  Y  i^  137) 
explaind  and  Rijah  Goblnda  L  U  It'//  v.  liant 
Janam  Misser  (L.  R  20  I.  A.  1G5)  referred  to. 
Before  a  plea  of  non-issue  of  a  notio*  under 
s.  5  can  be  taken  in  a  suit  to  set  a-jide  a  sale, 
;:.  must  be  specified  in  the  apirjiil  to  thu 
Ojmmissioui;r  nd  is  required  by  S.  33.  No 
relief  can  be  grij.nted  when  inadequacy  of  tbo 
price  iS  neither  proved  nor  can  be  inforrod 
to  be  the  result  of  want  of  notice  und«ir  s.  5. 
DEONANDAN  SINGH  v.  :\r\NBODH 
SINGH.    8  C.W.N.  757=82  0- HI 

15  Ss.  6,  33— Secretary  of  Slate  not  a  ne- 
cessary party  in  a  suit  to  set  asidn  sale — Put- 
nidar,  right  of,  to  siti  — Revenue  Recovery  Act 
(Ben.  Act  VII of  186S),  S.  8 -Presumption- 
Appeal  to  Commissioner. 

The  Secretary  of  State  Is  not  a  necessary 
party  in  a  suit  to  set  aside  tbe  sale  of  aa 
estate  for  arrears  of  revenue.  Dxlkishen  Das 
V.  Simpson.  (I.  L.  R.,  25  Cal.  833),  referred 
to.  The  wording  of  S.  33  of  Act  XI  of  1859 
is  not  restrictive  so  as  to  debar  a  person, 
who  has  a  substantial  interes-t  in  the  pro- 
perty sold  which  is  liable  to  b6  affected  by 
the  sale,  from  instituting  a  suit  to  set  aside 
tbe  sale.  So  a  putnidar  may  bring  such  a 
suit.  Gobinda  Lall  Roy  v.  Biprodis  Roy,{\, 
L.  R.,  17  Cal.  398),  approved.  The  expres- 
sion "Current  year"  in  section  5  of  tbe  Rev- 
enue-sale Law  refers  to  the  year  in  wbicb 
the  latest  date  of  payment  falls  as  fixed 
under  seotioa  3  and  not  to  tbe  year  in 
which  the  sale  actually  takes  place.  When 
a  Revenua-sale  is  sought  to  be  set  aside  on 
the  ground  of  irregularity,  section  8  of  tbo 
Revenue  Recovery  Act  (Ben.  Act  VII  o-f  1863) 
does  not  debar  the  Court  from  admitting 
evidence  to  prove  that  tbe  notice  uader 
section  6  of  the  Revenue-sale  law  was  not 
served  30  days  before  the  sale.  The  presump- 
tion arises  only  about  tbo  due  service  and 
posting  of  the  notice.  No  Revenue-sale  can 
be  annulled  on  any  ground  which  has  not 
been  declared  and  specified  in  an  appeal 
before  the  Commissioner.  JANHOVI  CHOW- 
DHURANI  V.  THm  SECRETARY  OP  STATE 
FOR  INDIA.    7  C-  W-  N-  377- 

18  Sections  5,  28  -Act  VII  of  1868  fB.  C), 
section  8— Notice,  omission  to  issue,  if  cared 
— Fact  of  attachment,  strictly  to  be  proved 
—  Attachment,  if  jmrtial — Defaulter  miy  pur- 
chase. 

Omission  to  issue  tbe  notification  pre- 
scribed by  section  5,  Act  XI  of  1859,  is  not 
remedied  by  the  issue  of  the  certificate  of 
sale  under  section  28  of  that  Act,  and  tbe 
Civil  Courts  are  not  preclude:!  by  section  8 
of  Act  VII  of  1868,  (B.  C.)  from  investigating 
tbe  question. 

When  a  revenue-sale  is  impeached  on 
tbe  ground  that  a  notice  under  saction  5  of 
Act  XI  of  1859  ought  to  bave  been  issued, 
because  the  estate  was  under  attachment  by 
order  of  a  judicial  authority,  it  must  ba 
proved  that  tbere  had  been  actual  attach- 
ment  effected  strictly    in    acGardancQ    with 
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tho  requirements  of  section  274,  0.  P.  C.  It 
is  not  sufiiciont  to  produce  tho  order-shoot 
in  tho  Exccuiioncasc,  containing  a  recital 
that  tho  afctahment  had  been  effected,  which 
does  not  affect  either  the  Collector  or  the 
purchaser  of  tho  revenue-sale,  who  are  strang- 
ers to  tho  proceedings  in  execution. 

A  Jiotico  under  S.  5  ought  to  issue  oven 
where  a  portion  only  of  the  estate  in  default 
is  under  attachment. 

The  object  of  a  notification  under  S.  5, 
when  the  estate  is  under  attachment,  is  to 
protect  tho  iuterest  of  the  attaclnng-credi- 
tors;  omission  to  issue  such  notice  would 
not  prima  facie  ie&d  to  auy  inadequacy  of 
price, 

There  is  no  legal  bar  to  a  defaulter  pur- 
chasing the  estate,  though  the  default  might 
have  been  d-^'liborately  made,  and  he  cannot 
be  compelled  to  convey  to  his  co-sharers  their 
shares,  unless  a  case  of  active  fraud  is  made 
out.  (8  G  300  and  16  C  1904  rofd)  GONESH 
PEUSHAD  V    PANDDEY    BRIJ  BEHARY. 

IC.  L  J.  565. 

17  Ss.  6,  31,  33— Bm.  Act  VII  of  1S68,  S.  1- 
•'  Malikana" — "  Land  RevcmiR  " — Arrears 
acciuing  stthseqiiently  to  notification  of  sale 
— Point  not  taken  in  Court  below ^  or  before 
Commissioner. 

Malikana  comes  under  the  definition  of 
"  Land  Revenue  "  given  in  S.  2,  of  Act  XI  of 
1859  and  S.  1  of  Bon,  Act  VII  of  1S68.  The 
Revenue  authorities  are  entitled  to  calculate 
them  together  ;  and  where  part  of  the  arrears 
for  which  a  sale  takes  place  under  Act  XI  of 
1859  is  malikana.  no  separate  notice  under  S. 
5  of  the  Act  in  respect  of  such  portion  is 
necessary.  A  sale  for  arrears  of  revenue  is 
not  necessarily  bad,  because  it  was  held  not 
only  for  arrears  specified  in  the  notice  under 
S  5  of  Act  XI  of  1859,  but  also  for  arrears  that 
accrued  subsequently.  Where  it  appeared 
that  the  Collector  bad  acted  under  s.  31  of 
the  Act,  and  that  the  objection  to  the  sale 
bad  not  been  taken  either  in  the  Court  below 
or  before  the  Commissioner,  and  therefore 
could  not, 'Under  S.  33,  bo  taken  on  appeal, 
the  objection  was  not  sustained.  Under  the 
circumstances  the  High  Court  held  that  there 
bad  been  no  irregularity  in  the  sale,  and  the 
judgment  of  the  High  Court  was  upheld  by 
the  Judicial  Committee.  BAGE3WARI 
PROSAD   SINGH   v.  MAHOMED  GOWHAR 

ALIKHAN.    8C.  W.  N.    649=310.256- 

8i  I.  A.  52  rp.  c ; 

18  S.  6-See  10  C.  W.  N.  137,  6  C.  W.  N. 
526,  34  C.  381,  30  C.  1,  0  C.  W.  N.  088,  32  C. 
502,  32  C  509,  32  C.  542,  32  C.  Ill,  7  C.  W.  N. 
877  No.  6  to  15  supra  and  8  C.  W.  N.  337  No. 
21.  31  L.  1036.  No.  61  infra. 

19  S.  7:iO  C.  W.  N.  137  No.  6,  34  C.  381  No. 
8.  30  C.  1  No.  9,  8  G.  W.  N.  688,  No.  10,  32  C 
502  No.  11,  82  C.  509  No.  12,  32  C.  542  No.  13 
supra  and  8G.  W.  N.  337  No.  21  infra. 

20  S.  8,  20,  30  -  Land  Revenue  Rules  — 
Rule  29 — Sale  to  recover  arrears  of  revenue — 
Mistake  in  Ghallan  as  to  Towzi  number  arid 
■registered  0W7ier  of  estate— ^tiit  to  set  aside  sale 
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— Duty  of  CoUectorate  office— Endorsement  on 
back  of  money  order. 

Tho  plaintiff  in  remitting  by  a  revenue 
money-order  revenue  payable  in  respect  of  an 
estate  made  two  mistakes,  a  mistake  in  the 
Towzi  number  and  a  mistake  in  the  name  of 
the  registered  owner,  the  name  of  the  estate 
and  the  amount  of  the  revenue  in  respect  of 
that  estate  were  correctly  stated  on  tho 
money-order.  Tho  revenue  reached  the  Col- 
lectorate  office  in  due  time  but  was  credited 
to  a  wrong  estate.  The  estate  in  respect  of 
which  the  revenue  was  remitted  was  sold  for 
arrears  of  revenue  and  tho  plaintiff  brought 
the  present  suit  to  have  the  sale  set  aside  on 
the  ground  of  there  baing  no  arrears. 

Held,  that  tho  claim  ma-t  be  decreed, 
that  it  was  the  duty  of  the  officers  of  the 
CoUectorate,  under  Rule  29  of  the  Land 
Revenue  Rule  to  give  the  plaintiff  an  op- 
portunity   of   rectifying  the  mistakes. 

That  the  endorsement  on -the  back  of 
the  money-order  to  the  effect  that  the 
remitter  is  to  be  liable  fcr  any  mistake 
and  that  the  CoUectorate  is  to  be  guided 
by  the  Towzi  number,  did  not  relieve  tho 
CoUectorate  from  doing  that  which  under 
the  Rules  their  officers  ought  to  have 
done.  25  Cal.,  833  (P.  C.)  referred  to. 
HAMID  HOSSEIN   v.    MUKHDUN   REZA. 

9  W.  N.  C  800.=32    C    229 

20  (a)  Ss.  10,  11 — Revenue  Sale  Law— Set- 
ting  aside  sale — Misjoinder  of  plaintiffs — Mis- 
joinder of  causes  of  action—  Specification  of 
share — Names  of  mouzas — Identification  by 
purchaser — Inadequacy  of  price  vjhether  due 
to  irregularity. 

The  ejmali  share  of  a  certain  property 
was  sold  for  arrears  of  revenue.  A  suit  to 
set  aside  the  sale  was  instituted  by  the  co- 
sharers,  some  of  whom  alleged  that  the  auc- 
tion purchaser  had  taken  possession  not  only 
of  the  ejmali  share,  but  also  of  certain  de- 
fined shares  belonging  to  them  and  in  res- 
pect of  which  separate  accounts  had  been 
opened  in  the  collectorate. 

Held,  is  was  clearly  a  misjoinder  of 
parties  and  of  causes  of  action.  The  cause 
of  action  with  respect  to  the  ejmali  share 
accrued  on  the  date  of  the  Commissioner's 
order  dismissing  the  appeal  to  him  and  that 
in  respect  of  the  other  shares,  on  the  date 
when  the  purchaser  obtained  possession  of 
them.  In  specifying  the  share  of  a  property 
to  be  sold  it  is  not  necessary  to  name  all  the 
mouzas  that  appertain  to  it.  It  is  sufficient 
if  the  share  be  so  specified  that  it  can  be 
identified  and  that  it  can  be  understood  by 
intending  bidders  what  is  about  to  be  sold. 
This  is  so  not  only  in  the  case  of  a  share 
held  in  common  as  mentioned  in  S.  10  but 
also  in  that  of  a  share  consisting  of  specific 
portions  of  land  as  mentioned  in  S.  11  of  the 
Act.  13  C  208  foil.  A  defect  in  the  sale 
notification  is  a  mere  irregularity  which 
does  not  render  the  sale  a  nullity.  21  C.  66 
and  32  C.  Ill  relied  upon.  Property  does 
not  fetch  tho   same  price  at  a  forced   sale   as 
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it  would  do  in  a  private  sale.  Every  pur- 
chaser at  a  revenue  sale  purchases  propeiry 
Bubj^ct  to  the  datjgors  of  litigation,  and 
Courts  should  not  lightly  set  such  sales 
Boide  as  by  so  doing  they  deprecate  the  value 
of  properly  through  the  country.  If  there 
is  inadequacy  of  price  there  must  he  direct 
evidence  to  connect  inadequacy  with  the 
alleged  irregularity  in  the  sale  notice  hefore 
a  sale  can  be  set  aside.  32  0.  509  ;  1  C.  L.  J. 
22  foil.  BAIJNATH  GOENKA  v.  MAHA- 
BaJA  SIR  llAMESWMl  rilASAD  SINGH 
BAHADUR.    6  C  L  J  163. 

(20)  b    S.  11— See  32  C.  542  No.  13,  6  C.  L. 

J.  No.  20  (a)  supera. 
21    <Ss,  13,  (i,  7  —  Description  of  the  property , 

Under  the  circumstances  of  the  present 
case,  the  specification  of  the  share  to  be  sold 
in  column  5  of  the  notification  which  was  as 
follow  :  "Rampur  moafi  1  Khanapur  1,  Beg- 
raipur  1,  IJinuH  share  aft-r  deduction  of  the 
share  separated,"  was  held  to  be  sufficient 
compliance  with  s.  13  of  the  Revenue  Sale 
Law.  Jn  this  respect  each  case  must  be 
governed  by  its  special  circumstances.  Ram 
Narain  Koer  v.  Mahabir  Prosad  Singh  (I.  L. 
R.,  13  Cal.  208)  referfed  to.  Annoda  Charan 
Mukhuti  (2  C.  W.  N,  479)  and  Hem  Chandra 
Chowdhury  v.  Sarat  Knmini  Dasya  (6  C.  W. 
H.  526)  distinguished.  DILCHAND  MAHTO 
V,  BAIJNATH  SINGH,  g  C-  W-  N-  337. 
.  22  6's.  13, 14,  k8,  29,  37,  54-  Share  of  estate, 
sale  of—Mukurari  lease— Purchaser  of  share 
of  estate— Merger— Enciimbraoice. 

The  sale  of  a  share  of  an  estate  for 
arrears  of  revenue,  under  the  provisions  of 
Act  XI  of  1859,  does  not  affect,  wholly  or  in 
part,  a  valid  mokurari  lease  of  lands  com- 
prised in  the  estate,  notwithstanding  the 
tact  that  the  lease  is  held  by  some  of  the 
defaulting  proprietors  of  the  share  sold, 
having  a  fractional  proprietary  intarest 
therein.  Kasinath  Koowar  v.  Bankubehari 
Chowdhry,  (3  B.  L.  R.,  A.  0.  446  ;  12  W.  U., 
440),  and  Madhab  Chundor  Chowdhury  v. 
Promotho  Nath  Roy,  (20  W.  R.  2G4>,  r  jferrcd 
to.  AEZUL  HOSSEIN  v.  RAJ  BANS  SA- 
HAI.    I.  b.  R.  30  C  1071. 

23-  S.  13,  14,  53  and  54— Sale  of  a  share 
of  an  estate,  effect  of — Enciunbrance  -  Mortgage 
previous — Purchaser  at  the  revenue  sale,  right 
of — Difference  between  language  and  scope  of 
Ss.  53  and  54  of  the  sale  laio-Titlc  of  auc- 
tion purchaser  lohen   accrues. 

A  purchaser  under  S.  13  of  the  Re- 
venue Sale  Law  (Act  XI  of  1859)  does  not 
acquire  merel/  the  right,  title  and  interest 
of  the  defaulting  proprietor,  but  be  takes 
the  share  itself  which  is  exposed  for  sale, 
8ubj3ct  to  the  limitations  prescribed  in  the 
section. 

The  words  "shall  not  acquire  any  right" 
in  S.  54  of  the  Act  refer  to  the  acquisi- 
tion of  rights  in  respect  of  interest,  such 
as  encumbrances,  or  the  like,  which  are 
referred  to  in  the  previous  phrase  of  that 
section  (22  C.  641,  "29  C.  223,  14  B.  L.  R. 
170,   22  W.   R.   449    ret). 
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If  a  person  acquires  the  interest  of  tho 
original  owpcr  of  the  estate  before  tho  de- 
fault is  made,  his  interest  cannot  be  said 
to  be  an  encumbrance,  and  passes  by  tho 
sale  to  the  purchaser,  because  what  is  sold 
is  in    essence    his   share  in    tho    estate. 

The  wurds,  "purchaser  shall  not  acquire 
any  rights  whicli  were  not  possessed  by 
the  previous  owner  or  owners"  in  S.  54  of 
tho  Act,  do  not  mean  that  tho  purchaser 
at  tlie  revenue  sale  shall  only  acquire  the 
rights  possessed  by  the  previous  owner  or 
owners  at  the  date  of  tho  sale,  but  that 
the  purchaser  shall  not  acquire  any  rights 
not  possessed  by  the  previous  owner  or  ow- 
ners at  sometime  or  another,  and  shall  ac- 
quire no  more  than  wnat  was  the  property 
of    the  previous   owner    or   owners. 

The  purcV.asr  at  a  sale  for  arrears  of 
revenue  of  a  share  of  an  estate  nnder  S.  13 
does  not  take  the  property  subject  to 
encumbrances  created  after  the  date  of  the 
default  and  hefore  the  date  of  the  revenue 
sale  (17  C  143,  3  G.  L.  J.  52  refd.) 

A  purchaser  of  the  interest  of  the  pro- 
prietor, after  default  and  bjfore  revenue  sale 
is  quite  as  much  bound  by  the  revenue  sale  aa 
the  proprietor  himself,  because,  in  substance, 
he  occupies  the  position  of  the  proprietor. 

Although  the  purchaser  does  not  take 
subject  to  any  encumbrances  created  after  the 
default,  betakes  subject  to  such  encumbrances 
only  as  have  been  created  before  default  and 
are  in  actual  existence,  because  undischarged, 
or  though  discharged  on  the  date  of  the  re- 
venue sale,  may  upon  equitable  principles  be 
allowed  to  be  set  up,  (31  I.  A.  17G,  32  C.  27 
dist.) 

The  language  and  scope  of  S.  53  are 
materially  different  from  those  of  S.  54 
of  the  Act;  under  the  one  section,  the 
purchaser  takes  subject  to  all  encumbrances 
existing  at  the  time  of  the  sale,  while 
under  the  other,  no  encumbrance  created 
after    default  is   binding   on    the   purchaser. 

Although  an  auction  purchaser  does 
not  acquire  a  full  title  till  the  confirmation 
of  the  sale,  yet  upon  general  principles, 
ho  may  have  equitable  rights,  arising  out 
of  his  purchase  before  the  date  of  con- 
firmation of  the  sale  (17  B.  375,  19  A.  188. 
14  A.  W.N.  54,  10  B.  453,  2  C.  W.  N.  589, 
11  C.  W.  N.  158,  15  L.  R.  A.  08,  24  L.  R, 
A.  449,  12  L.  R.  A.  62.  Refd.)  BHOWAN 
KOER  V.  MATHURA  PERSIIAD.  7  C-  L-  J-l' 

24  S     1^-See  34   C.  381  No.   8,   32  C.    Ill 
No.    14  tupra.  ^     ^^„^ 

25  S.  14— Sec  34  C.  381  No.   7,    30  C.    1071 
No.    2-2,    7  C.  L.  J.    1    No.   23,  supra. 

26  S.    17— 34'.'.    3S1  No.  8,  S7ti.''"«- 

27  S.    18—10  C.  W.  N.    137  No.  6,  supra, 

28  S.    20— ?2  G    229   No.  20  supra. 

29  S.   25— Order   sitting  aside  a  sale— Re- 
view  by    Comviissioner — '  Final.' 

Under  Act  XI  of  1859  a  Commissioner 
or  any  Revenue  authority  cannot  review 
or  set  aside  an  order  once  legally  passed  by 
him.     A  Commissioner  or  Revenue    authori- 
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ty  who  haa  onco  sot  aside  a  sale  under  Act 
XI  of  1859  lias  no  power  to  revoke  or  modify 
that  ordor  passed  by  him  under  the  Act. 
An  ordor  by  a  Commissioner  roviewing  a 
previous  ordor  made  by  liim  would  be  ultra 
vires  and  cf  no  eHoct.  The  word  final  in 
Section  25  of  Act  XI  of  1895  moans  not  opon 
to  review.     22  C.  419  foil. ;    2  C.  L.  J.    30G  ;    19 

B.  113;  20  B.  281 ;  4  C.  L.  J.  177  ;  33  C.  1178 
referred  to ;  30  C.  619  ;  7  C.  W.  N.  433  expl. 
BAIJ  NaTH  ram  GOWNKA  o.  NAND  KU- 
MAR SINGH.  6  C.  L.  J-.  84;  11  G.  W.  N. 
803;  84  C.  677. 

30  S.    25,  10  C.  W.  N.    137  No.  6  supra. 

31  Ss.  27,28,  37,  2— Appeal,  time  for  pre- 
paring to  Commissioner  of  Revenue — Jurlsdic- 
tion  of  Civil  Court  to  re- open  the  qiLesLion  of 
limitation. 

The  appeal  contemplated  by  S.  2  of  Act 
VII  of  1868  B.  C.  must  be  preferred  to  the 
Commissioner  not  later  than  the  sunset  A 
the  sixtieth  day  from  the  day  of  sale, 
reckoning  tbat  day  as  one  of  the  sixty.  An 
appeal  preferred  after  the  time  so  limited 
has  expired  is  not  aa  appeal  preferred  with- 
in the  meaning  of  S.  27  of  Act  XI  of  1859. 
21  C.  76  ref.  to  ;  16  C.  250;  7  A.  887  ;  23  0. 
775  explained  and  distinguished. 

(^Mosre:— Whether  a  Civil  Court  has 
power  to  deal  with  the  question  of  the  vali- 
dity of  the  view  taken  by  a  Commissioner  of 
Revenue  that  an  appeal  presented  to  him 
for  setting  aside  a  revenue  sale  was  barred 
by  limitation.  25  C.  789  affirmed  on  appeal, 
33  C.  1178  ref.  to.  An  incumbrance  or  uoder- 
tenure  \q  not  ipso  facto  avoided  by  a  sale  of 
an  estate  for  arrears  of  revenue,  and  is 
only  liable  to  be  avoided  at  the  option  of  the 
purchaser  at  such  sale,  an  option  which  may 
be  exercised  by  the  institution  of  a  suit 
under  S.  37  of  Act  XI  of  1859,  within  the 
time  allowed  by  law,  or  by  actual  ejectment 
by  the  Collector  under  S.  29;  such  eject- 
ment, however,  cannot  be  preserved  merely 
because  a  writ  has  been  issued  by  the  Collec- 
tor, &nd  must  be  established  by  evidence 
like   any    other    fact,     9  C.  683  ;  31  C.  393  ;  5 

C.  L.  J.  334  refd.  to.  MIR  V/aZIRUDIN  v. 
LALA  DEOKI  NANDAN  AND  8>ED  GU- 
LAM  DAREE  v.   LALA  DEOKI  NANDAN. 

9C.I..  J  472 

82  Ss.  27  and  54— Title  of  purchaser,  when 
vests— Title,  when  complete—Sale  ce-^tificate 
evidence  of  title— Purchaser  takes  subject  to 
enconibrance— Power  of  proprietar  to  deal  after 
default— Mortgage  of  nan  existent  property. 
Under  S.  27  of  the  Revenue  Sale  Law  the 
title  automatically  vests  in  the  purchaser  at 
the  revenue  sale  by  reason  of  tha  sale  and 
payment  of  the  purchase  money.  It  becomes 
complete  as  soon  as  the  sale  became  final  and 
conclusive,  even  though  possession  is  not 
obtained.  The  certificate  of  sale  does  not 
oreatej  title  it  is  merely  evidence  of  title. 
7  C.  L.  J.  384  applied. 

Thetpurchaser  of  a  share  of  an  estate,  un- 
der S.  45  of  the  Revenue  Sale  Law  takes  the 
share  suljict  to  encumbrances,  which  v^^ere 
ia  existence  on  the  date  to  which  the  title  re- 
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latos  back,  (that  ia,  the  day  after  that  fixe<J 
for  the  last  day  of  payment),  and  were  ivk 
force  on  the  dato  of  sale. 

The  power  of  the  proprietor  to  deal  with, 
his  property  is  not  lost  by  reason  of  tha 
default  in  payment  of  revenue  ;  if  no  sale 
was  hold  by  tha  Collector  on  the  basis  of 
such  default,  a  mortgage  created  by  the 
owner  after  default  is  not  inoperative  32  C, 
27  (38)  R. 

A  mortgage  of  non-existent  property^ 
though  inoperative  as  a  conveyance,  ia 
operative  as  an  extcutory  agreement,  which 
aitaches  to  the  property  the  moment  it  is 
required,  and,  in  equity  transfers  the 
beneficial  interest  to  the  mortg-igeo  without 
any  new  act  done  by  the  mortgagor  ta 
confirm  the  mortgage.  KHOBHARl  SINGH 
V.    RAM  PROSAD  ROY,   ^  C.  L-  J.  387. 

33-  S.  27 — Revenue  sale— Arrears  of — 
Government  Revenue — Title  of  purchaser — 
Date  of  sale — Appropriation  of  payment  of 
revenue.     10  C.    W.    N.    958.     See    Col:    31d. 

34-  S.  28--10  C.  W.  N.  137  No.  6,  1  C.  L» 
J.  665  No.  16,  30  C.  1071  No.  22,  6  C.  L.  J.  472, 
No,  31  suvra. 

35.  S.'29-IO  C.  1071  No.:22,  6  G.  L.  J.  472. 
No.  31  supra. 

36.  S.  30-32  C.  229  No.  20  supra, 
87.     S.  31—31  C.  256  No.  17  supra. 

38-  S.  33—10  C.  W.  N.  137  No.  6,  80  C.  1 
No.  9,  6  C.  W.  N.  688  No.  10,  32  0.  509  No.  12^ 
8  C.  W.  N.  757  1^0.  14,  7  C.  W.  N.  377  No.  15^ 
31  C.  256  No.  17  supra. 

39  S.  37 — Sale  for  arrears  of  revenue- 
Right  to  annul  incmnbrance — Putnidar  under 
the   auction-purchaser. 

The  power  given  to  an  auction-purcha- 
ser at  a  revenue-sale  to  annul  under-tenures^ 
under  Section  37,  is  not  limited  to  the  pur- 
chaser personally  but  is  transmissible  to- 
his  heirs  and  assignees.  This  power  can  be 
transmitted  to  a  putnidar,  and  a  putnidar 
even  of  a  portion  of  the  ziemindari  cart 
exercise  that  power,  if  the  whole  of  tho 
under-tenuro  sought  to  be  set  aside  lies 
within  his  wMif/u.  (15  W.  R.  481,-22  W.R.  29  F., 
10  M.  I.  A.  123;  12  M.  I.  A.  263;  2  C.  W.  N.  443; 
24  C.  334.)  Exp.  NARAIN  CHANDRA 
KONSABAWK  v.  KaSISWAR  ROY.  1  C* 
L.  J  579. 

40  S.  37 — Revenue-sale — Avoidance  of  in* 
cumb ranee  by  assignee   of  auction-purchaser. 

Held,  that  where  an  entire  estate  is 
sold  for  arrears  of  revenue,  an  assignee  of 
the  auction  purchaser  can  avoid  incum- 
brances under  section  37  of  Act  XI  of  1859.. 
SHASI  BHUSAN  MAJUMDAR  u.  KRAMO- 
TULLA    SHEIKH.     10   C-  W-  N-    148- 

41  S.   37 — Revenue-sale — Burden  of  proof.. 
The   auction-purchaser  of    an  estate  sold 

for  arrears  of  revenue  brought  a  suit  for 
possession  of  certain  lands  within  the  estate. 
The  defendant  contended  that  he  held  the 
lands  as  raiyat  within  the  meaning  of  Act 
XI.  of  1859,  section  3ff  proviso  and  section 
21  of  the  Bengal  Tenancy  Act^  and  so  waa 
not  liable  to  ejectment. 
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Held,  that  the  onus  was  on  the  dcfond- 
ftnt  to  provo  his  contention.  AMBIKA 
CHURN  CHAKllAVAllTY  v.  DYA  GAZI 
10  C  W  N  497. 

42  S.  37 — Revenue-sale  Law — Excej)tion — 
Revenue  Sale — Suit  to  set  aside  incumbrances 
■ — Buiden  of  jnoof — J^resumption  backward — 
^'  Permanent   Settlement 

The  plaintiff  sued  the  defendants  for 
recovery  of  possession  of  lands  iu  suit  on 
the  allegation  that  the  defendants  were  hold- 
ing them  under  leases  which  under  section 
87  of  Act  XI  of  1859  had  become  void  and  in- 
operative as  against  the  plaintiff,  a  purcha- 
ser of  an  entire  estate  free  from  all  encum- 
brances created  since  the  Permanent  Set- 
tlement, The  defendants  denied  the  plain- 
tiff's allegation  of  the  creation  of  their  te- 
nures subsequent  to  the  Permanent  Settle- 
ment, asserted  their  existence  and  uniform 
payment  of  rent  from  the  Permanent  Settle- 
ment and  claimed  protection  under  the 
exception  to  section  37  of  Act  XI  of  1859. 
It  was  found  that  some  of  the  plots  in  dis- 
pute were  covered  by  tenures  which  were 
mentioned  in  the  Survey  Chitta  of  1839  and 
rents  of  these  tenures  had  been  paid  at 
uniform  rates  until  their  sale  and  purchase 
by  the  plaintiff  in  1898.  Some  of  the  other 
plots  were  covered  by  confirmatory  leases 
of  tenures  which  were  mentioned  in  the 
Survey  Chitta  of  1839  and  there  was  no 
variation  of  their  rents.  There  was  no 
direct  evidence  to  show  that  the  tenures 
bad  existed  from  the  Permanent  Settle- 
ment of  1793.  It  was  contended  for  the 
plaintiff  that  it  was  necessary  for  the  de- 
fendants to  prove  by  positive  evidence  the 
existence  of  thtir  tenures  from  the  perma- 
nent Settlement  of  1793  and  not  merely 
th«  Permanent  Settlement  of  1864, 

Held,  that  the  facts  found  were  suffi- 
cient to  raise  a  presumption  of  the  exis- 
tence of  tenures  from  1793.  They  were  re- 
cognised as  existing  tenures  in  1839;  they 
were  not  avoided  on  the  purchase  of  Go- 
vernment on  sale  held  under  Act  I  of  1645 
and  were  recognised  again  in  1864  by  the 
Government.  In  the  absence  of  proof  as 
to  the  origin  of  the  tenures  and  variation 
of  rents  at  any  previous  period  the  Court 
ought  to  presume  backwards  and  hold  that 
the  defendants  had  succeeded  in  discharg- 
ing the  burden  of  proof  which  lay  on  them 
under  section  37  of  Act  XI  of  1859.  The 
case  camfi  within  the  principle  of  opiimus 
intcrprcs  verum  iisus.  L.  B.  31  I.  A.  144,  S. 
C,  8  W.    N.,   CaL,  680  folloioed. 

In  section  37  of  Act  XI  of  1859  the 
expressions  "Permanently  settled"  and  "Per- 
manent Settlement"  contemplate  the  Perma- 
nent   Settlement     of   1793.     24  Cal.,    887,    2i 

W.  B.  476  referred  to.  NAGENDRA  LAL 
CHOWDHURY  v.  NAZIR  ALL  10  C-  W- 
N    608 

43-     S.  37 — Purchaser     of     entire     estate — 

Transfereefrtm  purchaser — Awnulmcnt  of  un- 
der-lenurcs — Entire  Lands  covered  by   under- 
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tenure — Taluqa  potta. 

The  rights  acquired  by  the  purchaser 
of  an  entire  estate  at  a  sale  for  default 
of  payment  of  revenue  can  be  transferred 
and  the  transferee  can  avoid  an  under-te- 
nnre  created  before  the  sale,  When  the  trans- 
fer is  by  a  taluqa  potta  conferring  upoa 
the  transferee  the  right  to  immediate  pos- 
session of  the  lands  comprised  in  the  potta. 
22  W.  R.  29  foil.  Where  the  lands  held 
by  the  under-tenants  include  lands  not 
claimed  by  the  purchaser  and  they  hold 
the  entire  lands  under  one  potta,  their 
entire  holding  forms  an  indivi.sble  tenure 
which  cannot  be  annulled  in  respect  of  a 
portion  only  of  the  lands  corapriaod  in  the 
potta.— SOOHARAM  BARMA  v.  DOORGA 
CHARAN  DAS.     5   C-   L-   J-    264- 

44.  S.  SI— Act  VIII  of  1869,  Bengal- 
Bengal  Tenancy  Act  (VIII  of  1885)— Land- 
lord   and   Tenant — Occupancy  rights.    Acqui' 

^xt'iOflt     of 

Under  Act  VIII  of  1869,  Bengal,  rights 
of  occupancy  could  be  acquired  in  respect 
of  an  undivided  share  of  property  and  such 
rights  acquired  under  Act  VIII  of  1869 
were  not  taken  avray  by  any  of  the  pro- 
visions of  the  Bengal  Tenancy  Act  VIII 
of   1885. 

When  the  original  grant  was  raiy&ti 
the  transfer  of  possession  to  sub-tenants  has 
not  the  effect  of  changing  the  original  cha- 
racter of  the  tenure.  BAIDYANATH  MON- 
DAL   V.   SUDHARAN   MISRI,     8  C.    W-  N. 

761. 

45.  S.  dl— Bengal     Tenancy   Act  (VIII  of 

J  885),    Sections  20    and    21— Right    to  occu- 
pancy. 

There  is  nothing  in  the  proviso  to  sec- 
tion 37  of  the  Revenue  Sale  Law  (Act  XI 
of  1859),  to  limit  its  operation  to  rights  of 
occupancy  acquired  by  the  means  indicat- 
ed in  Act  X  of  1859,  the  proviso  should 
be  extended  to  the  rights  of  occupancy 
acquired  by  the  extended  means  indicated 
iu  the  Bengal  Tenancy  Act  (VIII  of  1885). 
Hence,  a  purchaser  of  an  entire  estate  at 
a  sale  for  arrears  of  revenue  cannot  eject 
a  raiyat  who  has  acquired  a  right  of  oc- 
cupancy in  the  manner  provided  by  the 
Bengal  Tenancy  Act.  SARAT  CHANDRA 
ROY    CHOWDRY    v.  ASIMAN    BIBI.     8  C. 

W.   N.  601  =  81  C.  725. 

46.  S.  a7. 

The  plaintiffs,  purchaser  of  a  share  of 
a  tank  sold  for  arrears  of  Government  re- 
venue sued  for  Iclias  possestion  of  it.  It 
was  pleaded  that  the  defendants  were  pro- 
tected from  ejoctment  under  section  37  of 
Act    XI    of    1859. 

Held,  that  upon  evidence  the  share  of 
the  tank  was  an  integral  part  of  an  agri- 
cultural holding  and  that  the  defendants 
did  and  could  acquire  a  raiyati  right  in 
it— 25  CaL,  917  referred  to.  3  C.  L.  R.  140 
follotced.  UMA  CIL\RAN  BAKOAH  v.  MQ- 
lU    RAM   BAROAH.     8   C    W.  N-    192- 
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47  S.  37-Gra7it  —  R^gnUfion  XIX  of   1793 
'—Sale — Kncumbrancc  —  lAnbUHy  to   pay    reiU. 

Sonij  years  boforo  tho  acquisition  of 
tho  DL,vv;i\i  by  tho  East  iiidian  Ooinyauy, 
tho  aomiiidar  mad')  a  rent-froo  grant  of  vil- 
lago  P.  to  ono  D.  Sinco  thon  D.  and  aflor 
him  his  lioirs,  coutinuod  in  possession  of  the 
village,  until  the  institution  of  this  suit. 
Aftar  the  acquisition,  tho  Company  made  an 
assessment  of  the  lands  in  the  Bengal  Pro- 
vince, and  village  P.  was  thon,  and  again  at 
tho  time  of  tho  Permanent  Settlement,  as- 
sessed at  sicca  Rs.  80,  which  assessment  was 
accepted  by  the  zemindar,  and  he  and  his 
heirs  continued  to  pay  tho  assessed  amount. 
In  the  year  1900  the  zomindar  made  default 
in  payment  of  the  revenue  for  the  Septombor 
kut,  and  the  village  was  sold  under  tho  pro- 
visions of  Act  XI  of  1859.  Tho  purchaser 
instituted  a  suit  for  recovery  of  possession 
or  for  asdsossment  of  rent   and   mesne   profits. 

Held  that  tho  right  created  under  the 
grant  was  an  encumbrance,  which  existed 
from  before  the  time  of  the  Permanent  Set- 
tlement; hut  the  plaintiff  could  not  be  affect- 
ed by  the  laches  of  the  defaulter  or  his  pre- 
decessors; he  was  entitled  to  hold  the  estate 
in  the  same  condition  as  it  was  at  the  time 
of  the  Permanent  Settlement  when  the  re- 
venue was  assessed  at  sicca  Rs.  80  and  to  re- 
cover that  amount  with  cesses  from  the  de- 
fendants. 

Held,  further,  that  a,  37  of  Act  XI  of 
1859  does  not  avoid  encumbrances  of  every 
kind  nor  does  it  allow  the  purchaser  to  as- 
sess rent  at  a  rate  higher  than  that  paid 
before  the  Permanent  Settlement;  the  rent 
is  not  enhancible  according  to  the  law  now 
in  force,  as  the  land  must  be  considered  to  be 
comprised  in  a  tenure  existing  from  before 
th3  time  of  the  Permanent  Settlement, 
Hurryhur  Mookhopadhya  v,  Madhub  Chunder 
Baboo,  14  Moo.  I.  A.  152,  referred  to.  BRIN- 
DABAN  BEHARI  LAL  v.  BHAWANI  SAHAI. 

85  C  931. 

48  ^-  37  {3),  (4)— Suit  for  khas  possession 
by  purchaser — Talukdari  tenure  created  after 
permanent  settlement — Dwelling  houses,  gardens 
made  on  it. 

In  a  suit  for  khas  possession  by  a  pur- 
chaser at  a  revenue  sale,  it  was  pleaded  by 
the  defendants  that  the  lands  in  their  poa- 
Bession  were  held  as  raiyati  lands  created  be- 
fore the  permanojit  settlement  and  so  under 
excep.  3  of  s.  47  of  Act  XI  of  1859,  they  v/ere 
not  liable  to  be  ejected.  The  lower  appellate 
Court  held  that  those  lands  were  taluks 
created  after  the  permanent  settlement,  but 
as  the  defendant  had  built  dwelling  houses 
and  gardens  on  them,  the  suit  for  khas 
possession    must  fail. 

Held  that  the  defendants  were  liable  to 
be  (jected  from  the  estate  except  from  such 
portions  thereof  upon  which  dwelling  houses, 
gardens,  &c.,  were  made.  Kiron  Chandra 
Boy  V.  Niamuddi  (I.  L.  R.  30  Cal.  498;  dis- 
tinguished. Gobind  Chandra  w.  Joy  CJiandra 
(I.    L.    R.,  12  Cal.,  327)  followed. 

Held  also  that  as  the  defendants  did  not 


Bonsai  Act  (XI  of  1869)  (Contd.) 

adduce  ovidonco  to  show  the  true  position 
of  the  lands  occupied  by  dwelling  housoa 
and  gardens,  tho  direction  giveo  by  the  lower 
appollato  Court  for  ascertaining  them  in 
tho  exocatiou  proceedings,  wore  just  and 
proper. 

Held  further  that  though  a  person  may 
fail  to  prove  a  dofenco  under  oxcop.  3  of 
8.  37  of  tho  Revenue  Sale  Law  (Act  XI  of 
1359),  it  is  still  open  to  him  to  plead  that 
he  is  protected  under  excep.  4.  NAJEM- 
UD  DEEN  MOONSHI  v.  SYED  HASSAN 
HYDER  CHOWDHURY,     9  C.  W.  N-  852. 

49  S.37  (4)— Permanent  building. 

The  word  'lease'  in  subs.  4  of  a.  37  of  Act 
XI  of  1839  doos  not  mean  a  lease  from  the 
zemindar  only.  KIRON  CHUNDRA  v. 
N.MMUDDl  TALUKDAR.  J.  L.  R.  30  C. 
498. 

50  S.  37(4)— Houses  and  tank  built  by 
incumbrancer — Suit  to  avoid  incumbrance — 
Assignee  irom.  purchaser — Right  of  suit. 
12  C.  W.  N.  1029,  Col.  1924,  Part  I. 

61  Ss.  37,  53— Encumbrance,  avoidance 
of- 

A  purchased  an  estate  at  a  sale  for 
arrears  of  revenue  in  the  name  of  hia  ser- 
vant. Thereupon  one  of  the  defaulting  pro- 
prietors brought  a  suit  against  the  said  ser- 
vant and  other  persons,  foi  setting  aside  tha 
sale  and  obtained  a  decree  for  reconveyance 
on  certain  terms.  Owing  to  this  litigation, 
another  default  occurred  in  payment  of 
revenue  and  the  estate  was  again  put  up  for 
sale  and  repurchased  by  A,* 

Held,  in  a  suit  by  A  to  recover  khas  pos- 
session by  annulling  certain  alleged  incum- 
brances, that  he  was  not  entitled  to  do  so,  as 
the  second  sale  was  owing  to  his  default  and 
the  case  fell  within  S.  53  of  Act  XI  of  1859. 
MAFIZUDDIN  v.    KORBAD    ALI    CHOW- 

DHURI.  I  L  R  31  C  393 ;  8  C  W  N 
115. 

52  Ss.  37,  53 — Proprietor— Assignment  of 
debt  to  creditor — Duty  of  creditor  to  recover 
debt — Privy  Council — Appeal  to — Fresh  oppoT' 
tunity  to  argue  point  raised  for  the  first  time 
on  appeal. 

When  a  creditor  accepts  from  his  debtor 
assignment  of  a  debt  due  to  the  latter  by 
another  person  and  the  creditor  makes  no 
attempt  to  recover  the  same  he  may  be 
debited  with  the  amount  of  the  debt  when 
account  is  settled  between  him  and  tha 
debtor. 

After  default  was  made  in  pdlyment  of 
Government  revenue  in  respect  of  an  rstate 
the  estate  was  sold  in  execution  of  a  decree 
of  the  Civil  Court  and  the  purchaser  at  the 
sale  again  purchased  the  estate  when  it  was 
re-sold  for  the  default  in  payment  of  the 
revenue. 

Held,  that  the  latter  purchase  was  sub- 
ject to  incumbrances  under  section  53  of  the 
Bengal  Tenancy  Act  for  the  purchaser,  when 
he  bought  the  estate  at  the  Revenue  sale  was 
a  person  purchasing  an  estate  of  which  he 
was  himself  the  proprietor, 
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The  Judicial  Ooinmitteo  allowed  the 
parties  a  fresh  opportunity  to  argue  a  poiut 
that  was  raised  for  the  first  time  before 
them.  MUSST.  SHAM  KUMARI  v.  R \JA 
RAMESHWAR    SINGH  BAHADUR.     82  C 

27  =  8CWN786. 

53  S.  37— Sec  30  0.  1071  No.  22,  6  0.  L 
J.  472  No.  31  supra. 

64  S.  5i-See  8  0.  W.  N.  115  No.  51 
supra. 

65  S.  53 -See  32  0.542  No.  13,  7  0.  L.  J 
1  No.  23,  8  0.  W.  N.  1152  No.  51,  32  G.  27  No. 
62  supra. 

6$  S.  54t — Incumbrance — Bight  of  purchaser 
at  a  sale  held  to  realize  revenue. 

Held,  that  section  54  of  Act  XI  of  1859 
provides  that  the  purchaser  shall  not  ac- 
quire any  rights  not  possessed  by  the  pre- 
vious owner  or  owners  at  some  time  or 
another,  and  shall  acquire  no  more  than 
what  was  the  property  of  the  previous  owner 
or  owners.  It  does  not  lay  down  that,  if 
the  previous  owner  has  parted  with  all  his 
rights,  before  the  property  is  put  up  for  sale 
for  arrears  of  revenue,  the  purchaser  at  such 
a  sale  shall  acquire  nothing.  ANNODA 
PROSAD  GHOSE  v.  RAJENDRA  KUMAR 
GHOSB.    eaWN  875=29  0228. 

57  S.  64 — Sale  for  arrears  of  revenue — 
Charge  on  sale  proceeds.  3  0.  L.  J.  52.  See 
Col.  1897,  Part  I. 

68  S.  54!— Separate  accounts — Sale  of  a 
share  of  revenue — Paying  estate  in  possession 
of  Hindu  lady  as  female  heir —  When  interest 
passes — Reversionary  interest  if  an  incuvi- 
brance. 

When  a  share  in  a  revenue  paying  estate 
in  respect  of  which  a  separate  account  had 
baen  opened  was  inherited  by  a  Hindu  lady 
from  her  father  and  was  then  sold  for  de- 
fault in  paying  Government  revenue 

Held,  that  the  complete  owner's  interest 
and  not  merely  a  life-estate  in  the  share 
passed  to  the  purchaser.  The  interest  of  a 
reversionary  heir  is  not  an  encumbrance 
within  the  meaning  of  S.  54  of  Act  XI  of 
1869.  BANALATA  DASI  v.  MONMOTHA 
NATH  GOSWAMI.     11  C  W  N  821- 

69  S.  64 — Purchaser  of  share — Right  to 
recover  from  persoyi  who  has  acquired  title  by 
adverse  possession  previous  to  default. 

Whother  adverse  possession  is  completed 
before  or  after  the  date  of  default,  a  pur- 
chaser at  a  revenue  sale  of  a  share  of  an 
estate  in  respect  of  which  a  separate  ac- 
count has  been  opened  in  the  Oollectorate 
becomes  entitled  to  possession  of  the  share. 

If  the  adverse  possession  was  completed 
before  default,  the  default  must  be  treated  as 
the  default  of  the  person  who  has  acquired 
title  by  adverse  possession  and  the  sale  mast 
be  hoid  to  pass  his  interest.  KUMAR  KA- 
LANANDSINGHv.  SYED  SARAFAT  HOS- 
SEIN.    12C.  W.  N.  528 

60  S.  54,  30  G.  1071  No.  22,  7  C.  L.  J.  1  No. 
23,  7  C.  L.  J.  387  No.  32  supra. 

61  S.  58  and  6— Sale — Arrears  of  revenue 
— Procedure-  Bid  by  Collector  —  Absence  of  other 
bidders— Bid  by  defaulter  himself. 


Bengal  Act  (XI  of  1859)    {Confd), 

At  a  sale  held  for  arrears  of  revenue  the 
Collector  began  with  a  bid  of  rupee  one  and 
the  defaulter's  agent  followed  with  a  bid  of 
Rs.  10.  There  was  no  other  bidder.  The 
Collector  closed  the  bid  and  purchased  the 
property  for  Rs.  10  for  Goverument  under 
section  58  of  the  Revenue  Sale  Law. 

Hild,  that  the  sale  had  not  been  held  ia 
accordance  either  with  the  letter  or  the  sp.rit 
of  section  58  of  Act  XI  of  18,09.  HaLIMAN- 
NISSA  CHOW  DHRA  N I  v.  THE  S  W(;RET  \  HY 
OP  STATE  FOR  INDIA  IN  COUNCIL.  8 
W.  N  C  880  =  81  C.  1036 
62     S.  93—30  C.  1  No.  9  supra. 

(3)  Act  III  of  1864. 

Section  87'-Limitation— 3  C.  L.  J.  376— See 
Act  III  of  1884  (Bengal  Municipality)  s.  -663. 

(4)  Act  VIII  of  1865  (Bengal  Rent  Re- 
covery Act). 

1  S.  6  — Rent  Recovery  ^under  tenures^ 
Act  {Vlllof  1805  B.  0)  S.  6 -Decretal  amjunt, 
payment  of — Sale — Bona  fide-  purchaser  with- 
out  notice — Mortgage  by  owner's  son-  -Moriga- 
gor's  representative  and  exacutior, — Purcha- 
ser,  binding  against — Transferability  of  a  }t,old- 
ing. 

Under  section  6  of  the  Act  VIII  of  1865, 
any  payment  of  decretal  amount  after  an 
application  for  sale  his  been  predented  must 
be  made  into  Court.  If  the  money  is  paid 
before  the  execution  proceedings  commenc- 
ed, the  sale  in  execution  of  a  decree  for 
rent  is  bad  and  held  without  j'lrisdiction. 
If  the  decretal  amount  is  paid  -.^ut  of  Court 
after  execution  proceedings  began,  the  pay- 
ment would  not,  under  section  6  of  Act 
VIII  of  1865,  make  the  sale  a  nullity. 

If  the  auction-purchaser  be  a  6o7ia  fide 
purchaser  for  value  without  notice,  then 
good  or  bad,  the  sale  statjds,  so  far  as  he 
is  concerned,  and  the  usufractuary  mort- 
gagee of  the  holding  cannot  recover  posses- 
siou  as  against  him  but  must  seek  other 
remedies, 

Semble:  A  mortgage  executed  by  the  son 
of  the  own€tf  of  the  holding  at  a  time  whoa 
his  father  was  alive,  is  uf  er  the  death  of 
the  owner,  binding  on  tho  representative  of 
the  mortgagee  as  also  on  the  execution  par- 
chaser  from  tho  representative. 

The  question  of  transferability  of  a 
holding  can  arise  as  well  between  landlord 
and  tenant  as  betwv;en  a  tenant  and  a  third 
pari,y.  24  C.  355  referred  to.  RAM  GOPAL 
ADETYA  DEB  v.  UATAN   SADAGAR.  6  C-  L. 

J.  42. 

2  S  I'i—Rerit  for  period  subsequent  to  suit 
— Sale  proceeds— Surplus — Charge  upon — Pri- 
ority over  attaching  creditor — Charge  for  future 
rent. 

Under  this  section  a  plaintiff,  who  has 
obtained  a  decree  for  rent,  has  no  charge 
over  the  surplus  sale  proceeds  for  the  rent 
of  subbOtiaent  period.  .-UuT\N  IvHAN  v. 
RADHA     KRISHNA    SINGU.     4    C.    L-    J. 

520. 
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Bengal  Act  (VIII   of  1865;    (Contd). 

3  S.  16— Sale— Purchase— Encumbrances, 
nvoldance  of— Estoppel— Plaint— Neio  case- 
Notice  to  quit  —Maintainability  of  suit. 

Wboro  a  purchaser  of  a  tonure  in  a  salo 
lield  under  the  provisions  of  Act  VIII  of 
^865  (B.  0.)  sued  tl(ie  person  in  possession 
<or  rent,  and  obtaibod  an  ex  parte  decree, 
nnd  then  brought  a  suit,  for  enhancement 
of  rent,  to  which  the  defendant  pleaded  that 
ho  was  entitled  to  hold  tlio  land  under  a 
mokarari  potta  upon  which  the  plaintiff  with- 
drew his  suit  and  brought  the  present  suit  for 
ejectment; 

Held,  the  plaintiff  was  not  estopped  from 
bringing  the  suit  by  reason  of  his  having 
brought  a  rent  suit  against  the  defendant. 
Under  S.  16  of  the  Act,  he  is  allowed  to 
avoid  eucumbranoos,  and  if  the  defendant 
would  not  accept  the  position  of  tenant 
offered  him  and  pay  a  reasonable  rent,  the 
plaintiff  is  eiititled  to  reject  him. 

No  previous  notice  to  quit  need  be  given 
for  the  maintainability  of  a  suit  of  this 
nature.  (9  C.  683  Foil,  11  W.  R  160  Exp.) 
ARSALl  SADaGAR  v.  RAM  SATYA  BHA- 
KAT.    7  C  J  L  191, 


(6)    Act   X  of  1865 
Tenant  Act). 


(Landlord    and 


1  S.  1 — Right  of  occupancy  in  urban 
arrears.  9  0.  W.  N.  141.  See  Bengal  Act  X 
of  1859.     No.  1. 

2  S.  1— Sale— Irregularity.  5  0.  W.  N. 
126.     See  Bengal  Act  X  of  1859.     No.  2. 

3  S.  6— Right  of  occupancy.  8  0.  W.  N. 
860.     See  Bengal  Act  X  of  1859.     No.  4. 

4  Ss.  6,  23— Rent  of  tank— Suit  for.  31 
0.  937.     See  Bengal  Act  Xof  1859.     No,  6, 

5  S.  23--Lease  for  building  and  mining 
purposes.  28  C.  485.  See  Bengal  Act  X  o/ 
1859.     No.  9, 

(B)    Act  VII  of  1868  (Bengal  Revenue 
Recovery  Act). 

1  Ss.  1  and  8  — Malkana— Land  Revenue- 
Arrears  accruing  subsequently  to  notification 
of  sale.  31  0.  256.  P.  G.  See  Bengal  Act  XI 
of  1859.     No.  17. 

2  S.  2 — Appeal — Time  for  preparing  to 
Commissioner  of  Revenue.  6  G.  L.  J.  472. 
See  Bengal  Act  XI  of  1859.     No.  31, 

3  S.  8— Notice— Omission  to  issue  of 
cured— Fact  of  attachment.  1  G.  L.  J.  565. 
See  Bengal  Act  XI  of  1859.    No.  16. 

4  S.  8~Presumption— Appeal  to  Commis- 
sioner. 7  G.  W.  N.  377.  See  Bengal  Act  XI 
of  1859.     No.  15. 

5  S.  8— Substantial  injury — Grounds  for 
exemption  from  sale— Court's  power  to 
examine.  10  G.  W.  N.  137.  See  Bengal  Act 
XI  of  1859.     No.  6. 

6  S.  8 — Certificates  of  sale — Onus  of  proof 
—Notice.     30  C.  I.     See  Col.  235  P.  I, 


7.    Act  VIII  of  1869  (Bengal  Rent 

Act). 

1  S,  ]  — Occupancy  rights— Acquisition 
of.  8  C.  W.  N.  751.  Sec  Bengal  Act  XI  of 
1859.     No.  4L 

2  (3.1  — Right  of  occupancy  in  urban 
arrears.  9  C.  W.  N.  141.  See  Bengal  Act  X 
of  1859.     No   1. 

3  S.  6 — Occupancy  raiy at— Transfer  of  in- 
terest by,  in  holding — Mortgage,  girby,  usu- 
fructuary—Transfer of  Property  Act  {IV  of 
1882),  section  58  [A)— Sub -lease- Ejectment. 

Under  the  Bengal  Rent  Law  (VIII  of 
1869,  B.  G.)  when  an  occupancy  raiyat  haa 
executed  an  usufructuary  (girby)  mortgage  of 
his  non-transferable  holding  and  has  allowed 
the  mortgagee  to  occupy  it  for  such  time 
as  the  loan  remains  unpaid,  without  the  per- 
mission of  his  landlord,  the  transaction  can 
in  no  sense  be  regarded  as  a  sub-lease,  but  it 
is  an  incumbrance  and  a  transfer  of  the 
raiyat's  interest  in  the  holding,  and  as  such, 
a  breach  of  the  condition  under  which  ha 
holds  the  land.  Under  such  circumstances, 
the  landlord  is  entitled  to  take  such  khai 
possession  of  the  land  comprised  in  the  hold- 
ing. KRISHNA  CHANDRA  DUTT  CHOW- 
DHURI  V.  MIRAN  BAJANIA.  3  C  L  J. 
222  =  16  C  WN499. 

4  S.  6— Bengal  Tenancy  Act  {VIII  of  1885), 
S.  iI6— Kamat  land — Bight  of  occupancy — 
Tenant,  holding  over 

Where  the  rights  of  the  parties  were 
governed  by  Bengal  Act  VIII  of  1869,  lands 
which  were  kamat  did  not  ceaae  to  be  so  by 
virtue  of  a  mokurari   settlement  of  the  same. 

A  tenant  ot  kamat  land  does  not  acquire 
a  right  of  occupancy  by  holding  it  over 
after  the  expiry  of  the  lease.  SYED  KHALI- 
LUR  RAHMAN  u.  RUPAN  MAHTON.  12 
OWN  436. 

5  Different  jotes  or  tenures — Suit  for  rent 
— Sale — Incumbrance — (General  Clauses  Act. 

To  enable  a  raiyat  to  acquire  a  right  of 
occupancy  under  S.  6  of  Act  VIII  of  1869 
(B.  G.)  or  under  Act  X  of  1869,  his  possossioa 
must  ordinarily  be  continuous  for  twelve 
years  over  the  whole  of  the  land  in  respect 
of  which  a  right  of  occupancy  is»claimed.  22 
W.  R.  228  ref.  to.  The  fact  that  the  plaintiff 
v^as  in  occupation  of  diSerent  areas  of  lands 
in  different  years,  would  not  entitle  him  to 
a  right  of  occupancy  in  the  whole,  unless  it 
was  proved  that  he  had  a  right  of  occupancy 
in  a  portion  and  the  parties  intended  that 
the  additional  lands  also  should  be  impressed 
with  the  existing  rights  in  respect  of  the 
original  lands  of  the  holding.  Under  S.  6 
of  Act  VIII  of  1869,  a  raiyat  retains  his 
right  of  occupancy  only  so  long  as  he  pays 
rent.  But  although  mere  non-payment  of 
rent  might  not  be  conclusive  evidence  of 
abandonment,  non-payment  of  rent  taken 
with  sub-mergence  of  land,  is  sufficient  to 
indicate  an  extinguishment  of  the  right  of 
occupancy.  4  G.  894  foil.  ;  13  M.  I.  A.  467 
ref.  to.  ;  18  All.  290  distinguished.  An  occu- 
pancy holding  was  diluviated  at  a  time  when 
Act  VIII  of  1369  was  in  force  and  the  lands 
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had  continued  under  water  for  thirteen  years 
before  the  present  Bengal  Tenancy  Act  was 
passed  in  1885. 

Held,  that  whatever  right  was  acquired 
by  the  raiyat,  was  extinguished  by  non-pay- 
ment of  rent  during  the  period  of  submer- 
gence before  the  Act  of  1885  came  into  force; 
as  he  had  subsisting  rights  io  1885,  the  pro- 
visions of  tlie  Act  VIII  of  1885  could  create 
no  new  rights  in  his  favour,  nor  revive  those 
which  had  already  been  extinguished,  SA- 
LIGRAM    AUGH   v.  PAI^UK  PANDEY.     6 

d  L-  J-  149- 

6  S.  7— Bengal  Tenancy  Act  {VIII  of  1885), 
Section  178  (1)  (a),  (3),  {a)— Landlord  and 
Tenant  -Lease — Contract — Lease  granted  for 
life-time  before  passing  of  Bengal  Tenancy  Act 
—  Right  of  re-entrij. 

Where  before  the  passing  of  the  Bengal 
Tenancy  Act.  1835,  a  contract  was  entered 
into  between  tlie  land  lord  and  the  tenant, 
the  landlord  granting  mokurari  jama  to  the 
tenant  for  her  lifetime  reserving  the  right 
to  re-enter  after    her  death. 

Held,  that  the  contract  did  not  fall  with- 
in the  terms  of  sub-section  (^),  cl,  {a)  or 
clause  (a),  sub  section  (1)  of  section  178  of 
the  Bengal  Tenancy  Act,  and  was  therefore 
enforcible.  BAUL  CHANDllA  CHAKRA- 
WARTI  V.  NISTARINI  DEBI.  IQ  C.  W- 
N  533=33  C.  136. 

7  o.  2-^ — Bengal  Tenancy  Act  Ss.  48,  29  (b), 
Contract  for  rate  in  exc".ss  of  the  maximum 
prescribed,  validity  of  S.  6& — Suit  for  ejectment 
for  non-'payment  of  rent — Waiver. 

A  contract  for  a  rate  of  rent  in  excess  of 
the  maximum  rate  prescribed  is  not  wholly 
void,  but  nothing  in  excess  of  the  prescribed 
rate  cau  be  recovered.  Such  a  contract  is  dif- 
ferent from  one  contemplated  by  S.  29; 
cl.  b  and  S.  85,  sub-sec.  2  of  the  Bengal  Te- 
nancy Act  (26  C.  199  Refd.) 

Where  a  landlord  sues  for  arrears  of 
rent  for  four  successive  years;  the  landlord's 
claim  for  ejectment  for  non-payment  of 
arrears  for  the  first  three  years  must  be  held 
to  liave  been  waived,  and  a  decree  for  eject- 
ment can  be  made  for  non-payment  of  the 
arreare  due  only  for  the  year  immediately 
preceding  that  in  which  the  suit  is 
brought  (14  C.  33  foil).  SITANaTII  MIDDA 
V.   BASUDEB    MIDDA,    2  C-  L.  J-  540. 

See  for  other  facts    col     9G4.    P.  I. 

8  S.  64 — Hindu  Law — FemaWs  estate  — 
Female  in  possession  of  tinder  tenure— Sale 
of  her  interest  for  arrears  of  rent — Rights 
of  next    heir   and  auction  purcliaser. 

When  the  rights,  title  and  interests 
of  a  Hindu  daughter  in  possession  of  an 
uuder-oonure  were  sold  in  execution  of  a 
money  decree  for  arrears  of  rent,  in  a 
suit  brought  by  some  of  the  co-sharers 
landlord,  ai?d  upon  her  death  her  next 
heir  sued  the  auction  purchaser  for  posses- 
sion    of     the     undertenure — 

Held,    that     the   claim    was   valid. 

To  make  the  tenure  itself  liable  to  sale 
in  execution,  the  special  procedure  required 
by  Bengal   Tenancy    Act  VIII    of  iSGW  wouia 


Bengal  Act  IVIII  of   1869)    {Conid.) 

bo  necessary,  and  all  the  co-sharers  would 
have  to  be  made  parties  to  the  suit.  .TIBAN 
KRISHNA    W)Y    v.    HIIOJO    LAL   SEN.     5 

BLR  428  7  W  N  C  425=31  I  A  81 
=  30  C   560  P    C 

9  S.  60 — Avoidance  of  encumrances—iJ'ote 
— Tenure — Presumption — ^ale  for  arrears  of 
rents — Purchaser  one  of  the  defaulting;  co- shar- 
ers. 

The  fact  that  a  holding  has  been 
described  as  a  jote  does  not  necessarily 
show  that  it  was  not  a  tenure  and  that 
it  was  simply  an  ordinary  cultivating  jote^ 
or  holding. 

In  the  case  of  a  holding  exceeding  100 
bighas,  it  is  to  be  presumed  until  the 
contrary  is  shown  that  the  holding  is  a 
tenure. 

A  purchaser's  suit  to  avoid  encum- 
brances must  be  dismissed  where  the  sale 
took  place  to  realize  the  rent  which  was 
in  default  in  consequence  of  non-payment 
by  the  purchaser  and  his  co-sharers.  SYED 
NAWAB  ALI  CHWDRY  v.  HEMANTA 
KUMARI   DEBI.     8   C    >V   N    117- 

10  S.  66— Landlord  and  Tenant — ''Pre- 
vious holder  "--"  Default  "—Right  to  avoid 
intermediate  tenures. 

The  expression  "previous  holder"  ia 
seotiDU  66.  of  Act  VIII  of  1869  includes  a 
person  benefi-cially  interested  in  a  tenura 
who  is  in  a  position  to  protect  his  interest 
by  paying  the  rent  into  Uourt  and  yet  oraits 
to  do  so  with  the  result  that  the  tenure  ia 
brought  to   sale    by  the   superior   landlord. 

'^Default,"  which  prevents  the  section 
from  applying,  does  not  necessarily  imply 
any  moral  obliquity  or  any  breach  of 
contractual  obligation.  It  simply  moans 
non-payment,  failure   or   omission    to  pay. 

A  person  who,  after  aquiring  a  share 
in  a  mokurari  lease^  purchases  the  entire 
tenure  at  a  sale  held  in  execution  of  a  de- 
cree for  rent  is  not  entitled  to  avoid  in- 
termediate tenure  under  section  66  of  Act 
VIII  of  1B69,  BengaL  He  is  a  "previous 
holder"  even  if  he  is  not  a  registered  tenant. 
FAKIR  CHUNDER  DUTT  v.  RAM  KUMAR 
CHATTERJEE.  8  WN-C-,  721=6  B-  L-  R-, 
741  =  31  C»  901  (P.  C.). 

11  S.  161— Rent   suit— Civil  court— Second 

In  a  suit  for  rent  under  Act  X  of  1859 
a  second  appeal  would  lie  to  the  High 
Court  against  the  judgment  of  a  District 
Judge  passed  on  an  appeal  in  a  suit  for  a 
sum  below  Rs.  5.000.  S.  D.  A.  ^or  1861,  p. 
ft  foil  9  I  A.  1T4  referred  to;  4  O.  W.  N.» 
y     dis.     SADAI     NAIK    v.   SEKAI    NAIK. 

5  C-  W.  N-  279=28  C  532- 

(8)    Act   V   of  1S70   (Port   Commis- 
sioner)- 

Ss  5  6  31  38,  39— Land  Acquisition  Act  {X 
jS70\-2phrase  ''public  purpose"  explained-- 
Highway-Statutory  Road- Dedication- Piib- 
lic\iser-kmmns  dedioandi-Poioer  to  dedi- 
ate  whether  the  Fort  Conimissioner&  /ui««  ana. 
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Certain  lands  acquired  in  1874  for  "a  puh- 
lio  purpose"  under  the  Land  Acquisition  Act 
of  1870'in  coniunction  witii  tlio  Port  Commis- 
Biouors'  Act  of  1870,  W(^re  convoyed  to  the 
I'ort  Commissioners  tor  value  in  187G.  A 
road  COOS' ructod  on  a  portion  of  those  lands 
was  used  by  tlie  general  puljlic  from  the 
date  of  its  corapleiion  in  1870  till  1881. 

On  the  Port  Commissioners  erecting  a 
fencing  in  1908,  obstructing  access  from  ad- 
joining premises  to  the  road,  a  suit  was  in- 
stituted by  the  owners  of  the  adjrnning  pre- 
mises for  the  declaration  of  a  private  right 
of  access  to  the  road  as  a  public  highway  and 
for  incidental  relief. 

Held,  a  public  right  of  way  may  he  creat- 
ed either  by  Act  of  the  Legislature  or  by 
dedication,  express  or  presumed,  by  the 
owner  of  the  land,  to  the  general  public. 
The  acquisition  in  suit  did  not  create  any 
public  statutory  road.  The  declaration  of 
a  "public  purpose"  did  not  make  the  road 
a  public  road.  The  "public  purpose"  was 
under  Section  38  of  the  Port  Commissioners' 
>*ot  of  1870,  for  the  purpose  of  that  Act.  By 
the  conveyance  the  land  became  vested  in 
the  Port  Commissioners. 

In  order  to  constitute  a  valid  dedication 
to  the  public  of  a  highway  by  the  owner  of 
the  soil,  there  must  be  an  animus  dedicandi 
of  which  user  by  the  public  is  evidence  and 
no  more.     II  M.  S  W.,  827  followed. 

Quare. — Whether  the  Port  Commission- 
ers had,  having  regard  to  the  terms  of  their 
Act,  power  to  dedicate  ?  21  Q.  B.  D.  273, 
referred  to.  AKSHOY  KUMAR  GHOSE  v. 
COMMISSIONEttS  OF  THE  PORT  OF  CAL- 
CUTTA.   3C.L.  J.  585  =  83  0.1243. 

9    Act  VI  of  1870  (ChowMdari) 

1  S.  48 — Construction  of-^ 

Held,  that  section  48  of  the  Act  VI  of 
1870,  Bengal,  means  not  that  the  resumed 
lands  are  to  be  transferred  to  the  zamindar 
of  the  village  within  which  they  are  geo- 
graphically situate  but  to  the  zemindar  of 
the  estate  to  which  the  lands  appertain  and 
of  which  they  form  a  pirt  and  parcel. 
PRATAP  N4RAIN  MUKHER-TEE  v.  SEC- 
RETARY OP  STATE  FOR  INDIA.  10  W- 
K.  C.  637=3  C.  1>.  J.  530  =  33  C.  390, 

2  Ss.  48,  51,  64 — Resumption  and  transfer 
—  Presumjption  of  fact — Burden  of  proof — 2  G. 
L   J.  107—32  G.  1107.     See  col.  1826  p.  I. 

8-  S.  50,  55 — Chowkidari  Chakran  laiids 
^Presumption— Fresh  settlement — Parent  es- 
tate—Regulation   VIII  of  1793,  Section    41. 

Held,  that  when  Chowkidari  Chakran 
lands  are  resumed  by  Governmenfc,  and  settl- 
ed afre^ih  with  the  zemindar,  the  effect  is 
to  detach  them  from  the  parent  estate,  when, 
therefore,  the  parent  estate  is  sold  for  ar- 
rears of  land-revenue,  such  lands  do  not 
pass  to  the  purchaser  at  the  sale.  KASHIM 
SHEIKH?;,  PR\SANNA  KUMAR  MUKBR- 
JEE.  10  W  N.  a  598  =  5  C  L  J  299 
=83  C    596 

4.    S.  61—-£iesum;ption  by  Government— Be- 


Bengral  Act  (VI  of  1870)    (Contd.) 

soltUment  loith  Zemindars— SettUment  with 
Putnidars — Putnidars,  grant  by,  of  a  moku- 
rai  lease  to  a  person  other  than  the  former 
durputnidar — Putnidars,  right  of,  to  make 
sucli  settlement — Contract  between  parties — 
Intention  as  expressed    therein — Construction. 

The  provisions  of  S.  51  of  the  Village 
Chaukidari  Act  while  directing  the  transfer 
of  the  Chaukidari  Chakran  lands,  save  all 
contracts  entered  already  with  regard  to 
those  lands  ;  and  the  courts  must  look  afc 
the  contract  between  the  parties  to  see  what 
the  intention  of  the  parties  was  ;  in  regard 
to  suoh  lands  where  a  contract  between 
the  putnidar  and  the  durputnidar  provid- 
ed •'  that  the  Chaukidars  shall,  when  cal- 
led upon,  perform  the  work  of  the  Mouza 
in  the  same  way  as  they  have  been  per- 
forming (such)  works  from  before  for  the 
Chaukidari  Chakran  lands,  but  if  in  the 
furtura  the  Government  on  resuming  the 
said  lands,  settles  them,  then  the  putnidars 
shall  have  the  full  power  to  take  settlement 
of  the  same "  and  as  a  matter  of  fact  Go- 
vernment resumed  the  lands  and  made  a 
settlement  with  the  Zemindar,  who  in  turn 
settled  them  with  the  putnidar  and  he  again 
with  a  third  person  and  not  with  the  dur- 
putnidar. 

Held  (on  a  construction  of  the  contract- 
that  the  contract  contemplated  the  prob) 
ability  of^'Goverument  resuming  the  lands; 
that  the  putnidar  had  the  right  to  lease 
the  resumed  chakran  lands  to  any  person 
he  thought  fit,  that  he  was  not  bound  to 
settle  the  same  with  the  durputnidars  ;  and 
that  the  durputnidars  had  no  right  under 
the  contract  to  insist  upon  a  settlement  of 
these  lands  with  them.  PURSOITUM  BOSB 
V.  KHETRA  PRASAD  BOSE.  SC-  L.  J.  143. 
5.  S.  51 — Resumption  of  chakran  land — 
Lessee    from   chowkidar,   rights   of. 

When  chowkidari  land  is  resumed  and 
transferred  by  the  Collector  to  the  zemin- 
dar, the  interest  of  the  chowkidar  in  the 
land  and,  along  with  it,  all  rights  created 
by   him  in   favour   of   other?,  cease. 

S.  51  of  the  Chowkidari  Act  does  not 
save  rights  created  by  the  chowkidar,  but 
refers  to  contracts  made  by  the  zemindar 
in  respect  of  the  village  in  which  the  chow- 
kidari land  or  any  portion  of  it  is  situate. 
KRISHNA  KINKAR  DUTTA  v.  MAHAN- 
TO    BAHAGABAN  DAS.    12  C- "W.  N- 161  = 

7  C.  I*.  J  85. 

6-  Ss.  51.  52 — Chaukidari  Chakran — Re- 
sumption and  settUm,ent  with  Zemindar — 
Right  of  putnidar  to  possession, —  Liability  to 
pay  revemie  assessed — Re^timed  land,  if  forms 
a  separate  estate — Regulation  VIII  of  1879, 
S.  41. 

Where  a  putui  lease  conveyed  to  the 
putnidar  all  the  lands  of  which  the  zemindar 
at  the  time  of  the  execution  of  the  lease  was 
possessed  in  the  Mauzah  of  which  the  putoi 
was  granted  and  the  Mouzah  included  Chau- 
kidari Chakran  land 

Held,  tb  i.t  on  resumption  by  the  Go- 
YerameaC  and    settlement    with    the  Zem- 
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indar  uude-  Act  VI  (B.  0.)  of  1870,  the 
putnidar  became  entitled  to  possession  of 
the  Chaukidari  Uhakran  land,  sui)ject  only 
to  payment  to  the  Zemindar  of  tlie  extra 
assessment  of  revenue  impotied  on  account 
of  the  resumed  liud.  10  C.  W.  N.  598;  33 
C.  596  dist.  Mooktrjee,  J: — If  in  assessing  the 
putni  rent  the  profits  of  all  the  lands 
including  the  Chakvan  laud  were  fully  taken 
into  account  the  putnidar  would  not  bo 
liable  to  pay  additional  rent  for  the  Chakran 
lands  when  they  come  into  his  possession. 
4.  0.  W.N.  814  coa^^iderod.  Whether  land 
resumed  and  settled  under  Act  VI  (B.  C.) 
of  1870  becomes  seprarated  and  is  held  un- 
der a  distinct  title  from  the  parent  estate 
considered.  10  G.  W.  N.  f)98,  33  G.  596  doubt- 
ed by  Mooksrjee  J.  KAZi  NEWAZ  KHOOA 
V.  RAM  JADU  DEY.    U  C    W  N  201  =  34  C 

109 

7-  S.  55 -Jurisdiction  of  Collector  to  sell 
for  three  years  as^sessment — Irregularities  - 
11  C.  W.  N.  1107.  See  Bengal  Act  XI  of  1859 
No.  7  (a). 


(lO)-Act 

Act). 


V  of  1875  (Bengal  Survey 


1.  45—Kanongoe  appointed  by  a  Settlement 
Officer — Public  Servant—  Penal  Code  {Act  XLV 
of  1860)  Section  186. 

Held,  that  the  Conviction  of  the  accused 
under  section  186  of  the  Indian  Penal  Code 
was  illegal  where  it  was  alleged  that  he  had 
offered  obstruction  to  a  Kanongoe  appointed 
by  a  Settlement  Officer  for  demarcating  the 
boundary  line  of  certain  khas  mahal  as  the 
Kanongoe  was  not  acting  as  a  Public  Servant 
at  the  time.  MOULA  BUX  v.  KING  EM- 
PEROR.   6  W.  N-  C.  120- 

2.  59,60,  mand  11  — Bight  of  suit-Bar 
under  section  11— Decision  of  Stirvey  Collector 
— Civil  Court  order  for  possession. 

The  parties  to  the  auit  were  owners  of 
two  contiguous  estates  having  a  lake  between 
them.  The  plaintiffs  alleged  that  the  boun- 
dary line  of  the  zamindaries  passed  through 
the  centre  of  the  lake  which  was  silted  up 
and  the  defendant  pleaded  that  the  entire 
ake  was  included  in  his  zemindari.  It  was 
contended  on  behalf  of  the  defendant  that 
the  suit  was  barred  under  section  62  of  the 
Bengal  Survey  Act  1875  and  tuat  the  deci- 
sion of  the  survey  authorities  should  not 
have  been  accepted  as  final. 

Held,  that  the  suit  was  not  barred  under 
the  provisions  of  section  01  of  the  Bengal 
Survey  Act,  for  the  order  of  the  Survey 
Collector  in  -a  boundary  dispute  case  has  the 
force,  not  of  a  decree  of  a  Civil  Court 
determining  the  rights  of  parties,  but  an 
order  of  a  Civil  Court  declaring  the  parties 
to  be  in  possession  of  the  land  in  accordance 
with  boundaries  determined.  Where  the 
suit  is  brought  for  establishment  of  the 
plaintiffs'  title  and  for  possession  upon  the 
basis  of  such  title  it  does  not  require  any 
reversal   of    the   survey   order  but  gives  it  its 
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full  effect  and  seeks  relief  upon  a  higer  basis 
than  possession,  upon  which  such  an  order  is 
based. 

Hdd,  further  that  whore  evidence  as  to 
possession  is  contiicUng,  the  right 
presumption  i.s  that  pot-iension  followed  title. 
B\BU  KASTQRI  SINGH  v.  RvJKUMaR 
BABU  BIRSUN  PRAGAS  NARAIN  SINGH. 
8.  C.  W.  N.  876 


(11)    Aot  III  of  1873 
tion  Ce»8  Act). 


(Bensral  Irriga- 


1  S.  I  and  Q— Validity  of  Notifications 
under 

On  the  27th  December,  1881,  an  order 
was  made  and  published  in  the  Calcutta 
Gazette  extending  the  Bengal  Irrigation  Act 
to  the  District  of  Burdwan  to  take  effect 
from  the  1st  January,  1882.  On  the  same 
date  a  notification  under  Section  6  was  raada 
that  it  was  the  intention  of  the  Government 
to  apply  the  waters  of  certain  rivers  and 
channels  for  the  purposes  of  a  particular 
canal    from  the   Ist  day  of   April,    1882. 

Held,  that  the  notification  purporting 
to  bo  under  Section  6  could  not  be  made 
under  that  section,  because  the  Act  was 
not  then  in  operation  in  the  District  of 
Burdwan,  to  which  the  notification  related. 
The  acts  of  the  Officers  of  Government 
under  that  notification  were  without  any 
legal  authority. 

No  order  or  aotification  can  be  made 
under  any  Act  having  the  authority  of  law^ 
until  that  Act  has  come  into  operation. 
THE  SECRETARY  OP  STATE  FOR  INDIA 
IN  COUNCIL  V.  NRITYA  GOPAL,  ADHIK- 
ARY.  28  C,  487. 

2  S.  8 —Omission  to  give  notice. 

An  omission  to  give  notice  under  S.  8 
Act  III.  of  1876  does  nob  affect  the  acts  oi 
officers  acting  under  any  notification  under 
S.  6  but  only  affects  claims  to  compensation, 
THE  SECRETARY  OF  STATE  v.  NRITYA 
GOPAL  ADHiKARY.    28  C-  487  at  492- 

3  S.  13  {5) — Landlord  and  tenant,  notice  to 
suit— 6  C.  W.  N.  199.— See  Bengal  Act  X  of 
1.859  S.  28  (5). 

(12)   Act  VI  of  1876-(Cliota  Nagpur 
Encumbered  Estates  Act). 

1  Grant  by  owner  under  disability — Khor- 
posh  grant— Legal  disability — Ratification. 

The  owner  of  an  estate  granted  a  Khorposh 
lease,  but  at  tiie  time  the  grant  was  made, 
the  estate  in  re-pect  of  which  the  grant  waa 
made,  was  under  the  Chota  Nagpur  Encum- 
bered E^cates  Aci,  and  undei-  section  3  sub- 
section ( ;)  of  that  Act  the  owner  was  under 
a  legal  disibility  and  thus  incompetent  to 
make  that  Khorposh  grant.  After  the  dis- 
ability ceat-ed  he  acci.'pted  rent  from  the 
Khorposhdar  under  ibo  Khorpoi^h  grant. 

Held,  that  allbough  he  was  incompetent 
at  the  time  the  grant  was  made  to  grant  such 
a  lease,  yet  as  he  ratified  itsubsequeutly  wnea 
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the  disability  oamo  to  an  ond,  it  hooamo  a 
valid  grant.  ROY  ?;.  TliAKLMl  ll\M  JIWAN 
STNGII.    10  W.N  C- 149  =  33  0.363- 

2  S.  3 — Suit  for  land — Specific  perform- 
ance— Agreenunt  to  lease — Salt  by  purchaser 
— Jurisdiction — Such  debts  and  Liabilitie.s — 
Appeal — Competency  to  Contract — Perpetuities, 
laio  against, 

A  suit  for  the  spocific  porformance  of 
an  agreement  to  grant  a  putni  lease  and 
for  possossion  of  tlie  land  covered  by  the 
lease  is  maintainable  in  the  Oourt  of  the 
subordinate  Judge,  within  th'?  local  limits 
of  whose  jurisdiction  a  portion  of  the  land, 
that  might  be  covered  by  the  lease,  lies — 
19  Gal.,  H59;  1  Gal.,  249;  2  Gal.,  445  and  5 
Cal.,    82,  followed. 

The  expression  'such  debts  and  liabili- 
ties' in  section  3,  Act  VI  of  1876,  means 
debts  and  liabilities  other  than  tliose  in 
favour  of  Government  and  includes  every 
other  debts  or  liabilities.  20  Gal.,  609,  fol- 
lov>ed. 

An  appeal  in  a  suit  to  enforce  an  agree- 
ment outstanding  when  the  estate  is  taken 
over   by  Government  is  therefore  barred. 

When  a  suit  is  compromised  by  the 
proprietor  of  an  estate  taken  charge  of  by  the 
Government  under  Act  VI  of  1876,  such 
proprietor  is  not  sui  juris  and  not  com- 
petent to  enter  into  an  agreement  to  grant 
a  lease  of  any  portion  of  his  estate 
at  a  time  when  the  estate  might  be  re- 
leased by  Government,  and  such  an 
agreement  cannot,  therefore,  be  enforced, 
even  if  it  had  been  embodied  in  the  decree 
drawn  up  by  the  Gourt  in  terms  of  the  com- 
promise. Such  agreement,  moreover,  is  bad 
as  infringing  the  law  against  patp3Luiti  s,  a^ 
the  estate  might  not  have  been  released 
within  the  period  limited  by  that  law.  JA- 
GADIS  GHUNDRA  DEO  DHABAL  v.  SAT- 
BUGHAN  DEO    DHABAL,  4  C  ,  li- J.,  238  = 

83  C  1065 

3  S.  5  (3)  (c) — Contract  by  preson  subsequent- 
ly declared  to  be  oivner  of  Eencmnbered  Estate 
— Subsequent  withdraioat  of  encumbra,nce — 
Bevival  of  validity — Barring  of  pending  suits 
— *Ddbts  and  liabilities,''  meaning   of. 

A  contract,  entered  into  by  a  person 
who  is  subsequently  declared  to  be  the  heir 
of  a  deceased  person,  whose  estate  had  been 
at  the  time  of  the  contract,  taken  charge 
of  under  the  Encumbered  Estates  Act,  is 
void,  as  such  person  had  no  competency 
to    contract. 

Even  though  at  the  time  of  the  execution 
of  the  confciaub  ho  had  not  been  declared 
to  be  the  hair,  yet,  as  soon  as  he  was 
found  to  be  the  hoir,  he  became  heir  from 
the  time  of  the  devolution  of  the  estate, 
which  was  admittedly  prior  to  the  execu- 
cution  of  the  contract,  and  such  contract 
became  void  for  want  of  capacity  to  con- 
tract. 

On  the  release  of  the  estate  from  the 
operation   of  the   Acts,    the   validity   of    the 
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contract   could    not   be     revived    as    it    wa* 
absolutely  void. 

Whiio  the  suit  was  pending,  the  estate 
was  taken  charge  of  for  the  second  time, 
and  the  suit,  therefore,  became  barred. 

It  does  not  matter,  if  the  particular 
liability  has  not  been  mentioned  in  the  ap- 
plication under  the  Act,  as  'debts  and  lia- 
bilities,' in  section  3,  moan  'all  debts  aud- 
liabilities  of  the  holder  of  the  estate  taken 
charge  of,  other  than  debts  or  liabilities, 
incurred  to  Government.'  (20  0  609  and  33. 
G  1065  foil).  R\JA  SATRUGHAN:  DEa 
DHABAL.  V.  RAJA  JAGADISH  CHANDRA 
DEO  DHABAL,  7  C-  L-  J-  578- 

4  S.  10 — Jurisdiction — Lease  of  land  lying', 
outside  Ghota  Nagpur — Question  of  law  taken, 
for  the  first  time  in  second  appeal. 

Where  a  certain  estate  in  the  District  of 
Manbhum  was  taken  charge  of  under  the: 
Ghota  Nagpur  Encumbered  Estates  Act  and, 
thereupon  the  Manager  proceeded  to  canceL 
under  that  Act  a  lease  of  land  lying  in  the- 
district  of  Bankura: 

Held,  that  the  Act  had  no  applicatioQ 
inasmuch  as  the  Act  applies  only  to  land  in. 
Ghota  Nagpur.  The  High  G'oart  allowed, 
this  question  to  be  raised  for  the  first  time 
in  second  appeal.  AJODHYA  NATH 
GHOWDHURY  v,  KBSHUB  CHANDRA, 
MUKHERJEB.     11.C-  W-  N-  1J27. 

(13  >  Act  VII  of  1876 -(Land  Regis- 
tration  Act). 

1.  Suit  for  rent — Estate— Necessity  of  re-- 
gistration,. 

A  Small  Cause  Conrt  dismissed  the 
plaintiff's  suit  for  rent,  on  the  ground  that 
the  plaintiff's  name  had  not  been  registered^ 
under  the  Lj,nd  Registration  ^ot. 

It  was  urged  on  behalf  of  the  plaintifl 
on  revision  that  the  Collector  holds  this  land 
as  a  khas  mehul,  and  that  what  the  plaintiff 
pays  to  the  Collector  is  not  revenue  but  rei/t,. 
because  the  Collector  is  in  possession  of  this 
khas  mehal  not  as  representing  the  Govern- 
ment as  the  paramount  power  but  as  pro- 
prietor. 

Held,  that  the  contention  was  good,  and 
there  was  no  necessity  for  the  plaintiff  to- 
have  his  name  registered  under  the  Land- 
Registration  Act.  MADAN  MOHAN  ROY' 
V.  LOKHI  KANT  SE.N.     6  C-  W-  N-  631- 

2  Co  trustee,  application  by,  for  registration 
—  Refusai  by  the  Beventie  authorities, — Civil 
Court's  authority  to  direct  registration — Suit, 
maintainability  of — Declaration  of  right  to 
possession. 

Where  plaintiff's  application  for  the  re- 
gistration of  his  name  as  a  cotrustee,  under 
the  Land  Registration  Act,  was  refused  by 
the  Revenue  authorities, 

Hdd—Tha.t  a,  Givil  Court  is  not  compe- 
tent to  direct  the  action  of  the  Revenue  au- 
thorities under  the  Land  Registration  Act, 
and  a  suit   brought  by  the  plaintifi  with  tho 
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object  of  obtaining  an  order  from  the  Court 
which  would  bring  about  a  ro-consideration 
of  the  order  passed  by  the  Kovonuo  author- 
ities so  as  to  obtain  the  registration  of  the 
plaintiff's  name  as  a  co-trustee  is  not  main- 
tainable. 

Held,  further,  on  the  construction  of  a 
compromise  decree  on  the  basis  of  which 
the  suit  was  brought,  that  the  plaintiff  was 
not  entitled  to  a  declaration  of  his  right  to 
the  possession  of  the  trust  property  jointly 
with  the  defendant — this  order,  however, 
not  affecting  the  right  of  the  plaintiff  or 
any  one  else  to  take  action  in  the  case  of 
any  malversation  by  the  defendant. — 
CHHATTRAPAT  SINGH  DUGAR  v.  MAHA- 
RAJ   BAHADUR  SINGH.     12  C-  W-  N-  441 

<c.  p.) 

3  Ss.  42,44,78 — Suit  for  rent — Maintain- 
-ability  of — Registration  of  specific  shares  in 
mouzahs  included  in  an  estate  ivhether  ne- 
cessary— Amicable  arrangement  amongst  co- 
sharers. 

Held,  that  the  Land  Registration  Act 
while  providing  for  the  registration  by  pro- 
prietors of  their  shares  in  an  estate  does 
not  make  it  incumbent  upon  them  to  register 
their  shares  in  specific  mouzahs  or  other 
portions  of  land  within  the  estate — 8  W.  N.  C. 
193  concurred.  DEOKI  SINGH  v.  LAKHAN 
ROY.    8  C.  W.  N..  196=30  C  879 

4  S.  42  and  78 — Bent.  Suit  for — Registra- 
tion of  shares  in  separate  mauzahs  ir«-  estate 
whether  necessary — Co- sharers — AmicMe  ar- 
rO'ngem.ent  between  them  to  recover  rent — Ac- 
quiescence to  such  arr6,ngement  by  tenayits  if 
bar  to  their  claitn — Partition  Act,  Section  12 — 
Beng&l  Teii&ncy  Act  (VIII  of  1885^,  Section 
153  (&). 

The  plaintiffs  sued  to  recover  from  the 
defendants  an  8  annas  share  of  the  rent  due 
from  them  for  certain  years.  Under  an 
amicable  arrangement  with  their  co-proprie- 
tors, the  plaintiSs  were  in  possession  of  an  8 
annas  share  as  their  khanabari  and  collected 
the  same  share  of  the  rents  from  all  the 
tenants,  including  the  defendants,  previous  to 
the  year  for  which  present  claim  was  made. 
Tliti  Munsifl  gave  the  plaintiffs  a  decree  for 
an  la.  lOg.  Ic.  Ika.  share  only  of  the  rent 
against  the  defendants,  that  being  the  share 
which  they  held  in  the  estate  and  for  which 
only  they  were  registered  as  proprietors.  On 
appeal  the  Subordinate  Judge  set  aside  the 
decree  of  the  Munsiff  and  decreed  the  plain- 
tiffs' claim.  On  second  appeal  it  was  con- 
tended by  the  appellants  that  under  section 
78  of  the  Laud  Registration  Act  of  1876,  in 
Buch  cases  tenauts  are  not  bound  to  pay  any 
co-sharer  more  than  the  amount  which  bears 
the  same  proportion  to  the  whole  of  his  rent 
as  the  extent  of  the  interest  in  respect  of 
which  the  co-sharer  is  registered  bears  to  the 
entire  estate.  Tney  further  contended  that 
under  section  42  if  plaintiffs  by  any  arrange- 
ment with  their  co-sharers  came  into  pos- 
session of  an  8  annas  share  thej'  were  bound 
to  have  had  their  names  registered  in  respect 
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of  that  share  before  they    could  recover    an  8 
annas  share  from  the  tenants. 

Jleld,  that  the  contentions  were  not  va- 
lid. The  Land  Itegibtration  Act  requiroa 
the  registration  by  the  various  propnetora 
of  their  shares  in  the  estates  orily  and  dooa 
not  contemplate  a  registration  of  shares  ia 
separate  viuuzahs  in  the  estates.  The  pro- 
visions of  section  42  of  the  Land  Registra- 
tion Act  have  no  application  to  the  case 
of  a  oosharer  who  has  by  an  amicable  ar- 
rangement between  the  co-sharers  been  placed 
in  possession  of  a  larger  share  than  hia 
registered  share  in  some  mouzahs  and  of  a 
less  share  or  no  share  in  others,  when  the 
total  interest  which  he  holds  in  all  the 
mo2izahs  represents  his  registered  interest  ia 
the  whole  estate.  Such  an  arrangement  is 
contemplated  by  section  12  of  the  Partition 
Act. 

Held_  also  that  the  defendants  having 
acquiesced  in  the  arrangement  by  paying 
rent  in  accordance  with  it  for  8  or  9  yeara 
previously  were  now  debarred  from  disput* 
iug  the  plaintiffs'  right  to  a  half  share  of 
the    rent, 

A  preliminary  objection,  under  section 
153  (a)  of  the  Bengal  Tenancy  Act  to  the 
competency  of  the  appeal  on  the  ground 
that  rent  which  the  plaintiffs  sought  to  re- 
cover was  under  100  rupees,  was  overrul- 
ed because  the  question  raised  and  deter- 
mined in  the  case  was  not  merely  the  amount 
of  the  rent  payable  to  the  plaintiffs  bufc 
whether  they  had  a  title  to  recover  8  as. 
share  of  the  rent;  the  case  fell  under  the 
exception  mentioned  in  the  secLion.  17  Cal.^ 
^S9  referred  to.  SRIMUTTY  PORESH  MO- 
NI    DASSYA  V.  NOBO    KISHORE  LAHIRI. 

8  C.  W.  N.  193=30  0.  773. 

5.  S.  44—50  C.  879  No.  3  supra. 

6.  S.  52,  55,  &2— Reference  to  Civil  Courts 
conditions  of — •*  Possession,"  meaning  of,  in 
S.  55—Mahomedan  widow— Dower,  claim  for 
—Jurisdiction — Revision  by  High  Court,  pow- 
er of. 

When  a  person  alleges  that  he  has  by 
succession  acquired  an  interest  in  an  estate 
and  is  in  possession  of  such  interest,  and 
on  this  basis,  seeks  registration  of  his  name 
if  his  claim  is  disputed  by  any  other  per- 
son, who  sets  up  a  conflicting  claim  in  res- 
pect of  the  same  interest,  the  Collector  musfc 
enter  into  the  question  of  possession.  If 
he  finds  that  possession  is  with  the  appli- 
cant and  that  the  title  set  up  is  also  prov- 
ed, he  may  enter  his  name  in  the  regis- 
ter.  If,  however,  it  is  not  proved  to  hia 
satisfaction  that  any  person  is  in  posses- 
sion of  the  disputed  interest,  ho  may  either 
determine  summarily  the  right  to  posses- 
sion and  deliver  possession  accordingly  or 
he  may  make  a  reference  to  the  Civil  Court, 
which  may  determine  summarily  the  right 
to  possession  and  deliver  possession  accord- 
ingly. When  a  Mahomedan  widow  has  ob- 
tained possession  of  the  undistributed  pro- 
perty of  her    deceased    husband    lawfully  and 
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without  forco  or  fraud,  aha  is  priuii  facie 
entitlod,  as  agv-itist  Llio  other  heirs  of  hor 
huohand,  to  retain  possessiou,  uatil  bor  do- 
wor-dobt,  or  any  portion  of  it,  which  is 
due  and  unpaid,  is  paid.  Tuo  jariadicjtion, 
which  the  Civil  Oourt  acquires  upon  a  ra- 
feronoo  to  it  under  S.  55  of  the  Land  Ho- 
gisiration  Act,  is  that  of  a  Civil  and  ujt 
of  a  R.?vouue  Court,  and  its  decision  is  sub- 
j  ict  to  revision  by  the  High  Court.  UiM  \- 
TQL  MR^IDI  V.  KCLSUM  (1907),  g  C-  L- 
J.  245    12  C    W    N.  16  =  35  C-  120- 

7.     S:   55— Bengal  Tenancy    Act   1885,    Sec- 
tion  60, 

In  a  suit  for  reat  by  the  proprietor 
registered  under  the  Laud  Registration  Act 
the  tenant  is  precluded  from  pleading  as 
a  defence  that  the  rent  is  due  to  a  raort- 
casee  whose  name  is  not  registered.  HEM 
OHANDEB  MISRI  v.  RAJ  \H  SIR  SOQ- 
RINDRA    MOHAN  TAGORE.     V-  W   N-  C- 

1901,  P   482  „     ^ 

g     S.   55—35  G.   120   No.   6  supra. 

9.     S.   56,   89 —Dispossession. 

The  rejection  of  an  application  for  re- 
gistration under  the  Land  Registration  Act, 
does  not  necessarily  constitute  dispossession 
so  as  to  entitle  the  defeated  party  to  main- 
tain a  suit  for  recovery  of  possession  ;  the 
effect  of  the  order  may  be  merely  to  en- 
title the  party  to  sue  for  declaration  of  his 
title.    SHYAMANAND   DAS  v.  RAJ   NARA- 

IN  DAS,  4  C-  L.    J.  658=11  C    W   N- 

186* 

l6-  S.  59  and  63— Power  of  High  Court 
to  revise  order  made  by  a  Civil  Court  un- 
,der  S.  59,  Land  Registration  Act— Jurisdic- 
tion. 

The  High  Court  has,  under  S.  622  of 
the  OiT.  Pro.  Code,  jurisdiction  to  revise 
the  order  of  a  Civil  Court  under  S.  59  of 
Act  VII  of  1876,  S.  62  of  that  Act  makes 
an  order  of  the  Civil  Court  final  and  not 
Bubiect  to  appeal  or  order  for  review. 
It  does  not  prevent  the  High  Court  from 
revising  the  order  either  under  S.  622,  C. 
P.   0.,   or  under    the   Charter  Act   (a). 

The  competency  of  a  Court  coasists  in 
territorial  as  well  as  pecuniary  jurisdiction. 
Hence  where  a  Court  has  only  territorial 
lurisdiotion,  but  uo  precuniary  jurisdiction, 
it  is  not  a  competent  Court  within  the 
meaning  of   S.  59  of   the  Act. 

As  soon  as  the  certificate  is  sent  to  the 
Collector  and  the  Collector  registers  the 
names  of  the  persona,  who  are  successful  in 
the  Civil  Court,  the  function  of  the  Civil 
.  Court  ceases.  The  High  Court  connot,  there- 
fore further  interfere  in  the  matter  (35  C.  120 
foil)'  REMBSHWAR  SINGH  v.  RAGHU- 
NATH  SINGH.     85  C-  571. 

11  S.  62  35  C.  120  No.  6  supra. 

12  S.  63  35  C.  571  No.  10  supra. 

13  S.  78— Milkiat  property—Such  property 
entered  in  register  of  revenue-free  estate — Dis- 
tinction—  Registration  whether  necessary  fof 
ordinary  mi\kvAt  property  not  so  entered — Regu- 
lation II  of  1819, 
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A  mllkiat  property  which  Is  covered  by  an 
entry  in  the  OoU  sutorate  in  the  general  regis- 
ter of  revenu^jfrou  esta-'e-i,  released  after  pro- 
ceedings hold  under  Regulation  II  of  1819,  is 
distinct  from  an  ordinary  viiUciat  property 
not  so  logibt'irei.  Wh.ro  the  milk  id  property 
is  not  already  included  in  the  general  register 
of  rovoiiue  free  pstatcs,  thorj  need  be  no 
registration  under  Bengal  Act  VII  of  1876  ; 
and,  if  no  registration  be  necessary,  S.  78  of 
the  Act  does  noc  apply  ;  the  disqualifioatioa 
in  bringing  suits  ior  rent  being  one,  which 
attaches  only,  to  rovanuo-freo  estates  already 
entered  in  the  general  register,  if  the  proprie- 
tor, or  manager,  or  mortgagee  fails  to  register 
his  name.     PITAMBER  SINGH  v.  SUKRIAI. 

35  C  747. 

14  S.  78— Under  section  78,  of  the  Land 
Registration  Act  187G,  the  landlords'  names 
must  be  registered  in  respect  of  their  share 
before  they  can  sue  for  arrears  of  rent  ;  mere 
order  of  the  csubordinate  Judge  for  registra- 
tion of  their  names  is  not  enough.  UGRA 
MOHUN    THAKCR  v.    BEDESHI  ROY.     5 

W  NC.  360. 

15  6'.  78—Malikanat  claim  for — Malikana, 
not  rent. 

S.  78  of  the  Land  Registration  Act  is  no 
bar  to  a  claim  for  mailkana,  which  is  not  a 
claim  for  rent  (4  L.  B.  R.  29  foil).  SYED 
SHAH  NAJAM-UDDIN  HYDER  v.  SYED 
ZAHID  HOSSEIN.     8  C-  L-  J.  300- 

16  S.  78 — Registration  during  pendency  of 
suit. 

If  the  name  of  a  proprietor  is  rgistered 
under  the  Land  Registration  Act,  during  the 
pendency  of  a  suit  for  rent  by  him,  and  the 
registration  decree  is  produced  in  the  course 
of  the  trial,  it  must  be  held  that  there  is  suffi- 
cient compliance  with  the  requirements  of  the 
Act.  RaBIA  KHATUN  y.  RANI  BILASH- 
MANI  DBBI.     8  C-  L-  J.  299. 

17  S.  78—30  C.  879  No.  3,  30  0.  773  No.  4 
supra. 

18  S.  83 — Public  Deminda  Recovery  Act 
(I  of  1895,  B,  0,  Section  7— Costs  in  land' 
registration  proceedings, 

Where  in  land-registration  proceodinga 
between  certain  parties  an  order  for  costs 
has  been  made,  the  Deputy  Collector  has  no 
jurisdiction  to  make  and  file  a  certificate  lor 
the  realization  of  the  amount  of  those  costs 
under  the  provisions  of  the  Public  Demands 
Recovery  Act  (I  of  1893,  B.  0).  MAJIR 
BAK3H  CHOWDHURY  v.   SADAGAR   MIA. 

7  C-  W.  N  568. 

19  S.  39—11  C.  W.  N.  186  No,  9  supra. 

14-Act  VIII  of  1876  (Beng^al  Es- 
tates Partition). 

1  Joint  landlords — Partition  —Effect  on 
holding — Division  of  holding — Act  V  of  1897 
(Bengal),  S.  81. 

An  estate  having  been  partitioned  be- 
tween the  plaintiff  and  his  co-sharera  under 
Act  VIII  of  1876  (Bengal),  a  portion  of  a 
holding,  which,  formerly,  appertained  to 
the  joint  estate  fell  within   plaintiff's  shard. 
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Held,  that  tho  partition  had  tho  offoct 
of  dividing  tho  holding  so  that  tho  plaintifT 
beoamo  tho  yolo  landlord  with  regard  to  tho 
portion  of  tho  holding  that  foil  within  his 
share  of  tho  estate  (5  0.  273,  27  0.  83G,  ref. 
1  0.  W.  N.  IGO  and  IGO,   2   G.  L.  J.  3C9   dist). 

Act  VIII  (G.  C.)  of  187G,  whilst  it  did 
not  provide  for  tho  division  of  holdings, 
did  not  also  contain  any  prohibiti'An  against 
Buch  division.  PUOTAB  GilANDRA  DAS 
V.    KAMALA    KANTA    SHAHA.     IQ  C-  W- 

N.  818- 

2  Sections  9,  24,  26,  14-9 — Title,  question  of 
— Ext<int  of  interest — Civil  Court — Jurisdic- 
tion. 

It  in  the  course  of  procoodings  under 
the  Act  for  tho  partition  of  an  estate,  in 
which  proprietors  are  in  possession  of  spo- 
oiiic  lands,  as  representing  their  interest  in 
the  entire  estate  as  contemplated  by  section 
9,  cl.  (b)  of  the  Act,  a  dispute  arises  as  to 
which  of  the  proprietors  is  entitled  to  cer- 
tain specific  lands,  a  suit  is  maintainable 
in  the  Civil  Court,  under  sections  24  and 
26,  for  the  determination  of  tho  question, 
because  it  involves  a  question  of  right  or 
title;  such  a  suit  is  not  barred  by  s.  149,  cl. 
(d)  of  the  Act. 

Per  Mookerjee  J.  A  suit  of  thig  descrip- 
tion is  cognisable  in  the  Civil  Court,  nob 
merely  because  it  involves  a  question  of 
right  or  title,  but  also  because  the  question 
ia  one  of  the  extent  of  interest.  RAGHU- 
NATH  PERSHAD  NARAIN  SINGH  v.  KHA- 
JEH   MOHAMMAD   GaWHAR   ALI,  2  L- J. 

851 

3  .S.  116 — Suit  to  set  aside  order  undor 
section  116  of  the  Estates  Partition  Act  — 
6  C.  W.  N.  92— See  Col.  1828  P.  I, 

4  S.  116— Suit  for  possession— 32  0.  716 
Col.  1828  P.I. 

5  S.  116— Collectors  order  excluding  pro- 
perties from  partition— 33  C.  693  Col.  1829 
Part  I. 

6  S.  149-2  C.  L.  J.  351  No.  2  supra. 

(15)  Act    XVIII     of    1376    (Bengal 
Alluvion  and  diluvlon  Act). 

Section  4  (2) — River,  tidal  or  non-tidal 
—9  G.  W.  N.  889--27  A.  665  P.  G.  Col.  2142 
P.    I. 

(16)  Act    II  of  1877    (Bengal  Cess 

Act.) 

Sections  2,  4 — Cess,  new  imposition  of — 
Notification,   date   of — Publication,   date  of. 

A  lease  oxeouted  on  13th  June,  1877, 
contained  tlie  following:  "Whatever  new 
cess  imposed  by  tho  Government  on  the  said 
lots*  will  be  borne  by  you"  (lessee).  Tho 
notification  as  to  imposition  of  Public  Works 
cess  in  the  Calcutta  Gazette  was  dated  the 
6th  June  1877.  It  was  published  in  the 
Gazette  of  the  I3th  June  1877  and  it 
was  declared  therein  that  the  liability 
of  porporty  in  certain  districts  to  pay 
Public    Workd     cess     would     accruo    from 
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the    year     boginuiug     with    tho     23th   Jana 
1877. 

Held,  that  tho  lossoo  is  liable  undor  the 
contract  to  pay  tho  ontiro  amount  of 
tho  PuIjHo  Works  cc33  payablo  on  ac- 
count of  the  tonure,  a^  it  was  iinposod  after 
tho  execution  of  tho  lease.  BHOL\  NATil 
LAHIRI  u.  OHUNDER    MADiiUB   QHOSlii. 

6  C  L.  J.  212. 

17  Act  I  of  1879  (C^ota  Na?pur 
Landlord    and   Tenant    Procedare 

Act). 

1  Execution  of  decree— S'2Cond  appeal 
against  orders  iyi  execution — Act  V  of  1003, 
Local,  Section  41. 

There  is  nothing  in  Act  I  of  1379,  Bongal, 
to  indicate  that  a  second  appeal  lies  from 
orders  passed  in  execution,  and  the  a:nonding 
Act  V  of  1903,  Bengal,  was  not  intended  to 
allow  second  appaals  against  such  orders. 
Raja  ISSUR  LA L  SINGH u.  PATHOO  SAHQ 

SINGH  10-   C  W   N-  284  =  33  C-  378. 

2  S.  34— Registration,  omission  to  apply  for 
— Forfeiture — Alienation — Resumtble  tenure. 

When  a  tenure  has  been  created  by  a 
deed,  which  maket  it  resumablo  upon  the 
failure  of  tho  hoirs  of  the  granteo,  tho  iutereafc 
created  is  not  iualienable  and  the  tonure  la 
resumablo  only  upon  the  contingency 
specitiod  (1.  B.  L.  R.  170,  22  W.  R.  17  ref)  and 
not  on  the  ground  of  forfeiture  by  reason  of 
alienation,  (22  M  383  P.  C.  and  10  A  275  P. 
C.  foil). 

Omission  to  register  Iha  name  of  the 
successor  or  heir  of  the  original  grantee 
under  S.  34  of  Act  I  of  1879  (B.  C)  does  nofe 
work  a  forfeiture  of  the  tenure. 

Under  S.  34  of  Act  I  of  1879  (B.  0.)  two 
conditions  must  be  satisfied  before  an  appli- 
cation for  registration  can  bo  made,  vix., 
the  applicaiit  must  be  in  possession  aad  must 
be  a  transferee  by  suGcassiou  or  iuhoritanco. 
Where,  therefore,  the  sucessor  of  tho  original 
grantee  had  transferred  his  interest  before 
Act  I  of  1879  (B.  G.)  came  into  force  and  gave 
him  possession  of  the  property,  an  applica- 
tion under  S.  34  could  not  be  made  either 
by  tho  transferor  or  the  transferee. 

When,  unclor  such  circumstances,  an 
order  was  made  putting  the  Zemindar  in 
possession  of  the  tenure,  such  order  is  not 
binding  on  the  transferee,  who  is  not  a  party 
thereto.  S.  4  of  the  G.  P.  Code  does  not  bar 
a  suit  in  the  Civil  Court  by  tho  transferee  for 
declaration  that  his  title  has  not  baea 
affected  by  such  order  under  S.  34  of  Act  I  of 
1879  (B.  C.)  and  for  recovery  of  possession. 
MAHARAJ  KUifAR  JAGAT  MOHAN  NATH 
SHAH  DEO  V.  BRINDA  SAHA,     1.  C-  L-  J 

657- 

3  Sections  37  and  42 -Suit  by  assignee  from 
auction-purchaser  of  pinnanent  tenure  to  re- 
cover from  Hndl  rd,  if  possessory  suit—Limi- 
iation— Limitation  Act  (X  K  of  1S77),  Sch. 
II  Arts.  I3S  and  U2,  Sdctioh  lA—Exdusun 
of   timo  if  mu^t    be  ankcd    itv  pkuiU—CivU 
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Procedure  Code  (Act  XIV  of  185.?),  section 
60. 

A  suit  by  a  transforoQ  f rom  a  puroha^or 
of  a  ponnanonfc  bonuro  at  a  rout  salo  to  re- 
cover possession  of  tho  tenuro  from  the 
laiiillord  who  doniod  tho  title  of  tho  plain - 
titi  on  the  ground  that  on  the  death  of 
tho  previous  tenant,  the  hxud  reverted  to 
hinis'.'lf,  was  not  a  possessory  suit  to  which 
tho  provisions  of  section  37  of  the  Ohota- 
uagpur  Landlord  and  Tenant  Procedure  Act 
Ouuld  apply. 

Art.  138  of  Sch.  II  of  tho  Limitation 
Act  refers  mora  to  questions  between  the 
auction-purchaser  and  the  judgmeut-dobtor, 
and  the  present  case  foil  under  Art.  142  of 
Sch.  II  of  the  Limitation  Act. 

Tha  special  limitation  provided  in  sec. 
42  of  the  ChotanagpiJr  Landlord  and  Ten- 
ant Procedure  Act  did  not  apply  to  this 
case. 

Tho  period  during  whioha  was  suit  prose- 
cuted bona  fids  in  a  Court  without  juris- 
diction was  properly  excluded  in  comput- 
ing tho  period  of  limitation  although  the 
plaintiff  in  this  plaint  did  not  expressly  ask 
for  an  sKtension  of  time  on  that  ground. 
(31  0.  105  dist.)  RAGtIU  NATH  BHAGAT 
V.  SYED  SAMAD  SHAH,  12  C-  W-  N-  617. 

4  S.  123,  125 — Rent,  consolidatioii — Onus — 
Decree  how  far  binding — RiglU  of  auction- 
purchaser  of  -hare  in  tenure, 

A  decree  for  the  consolidated  rent  of  seve- 
ral tenures  hold  by  the  same  tenants 
does  not  bind  the]  tenures  or  any  of  them. 
Whore  a  tenure  was  sought  to  be  sold 
in  execution  of  a  decree  for  rent  ob- 
tained against  one  of  the  tenants,  after 
the  shares  of  the  other  tenants  had  passed 
by  auction  sale  to  a  stranger  on  the  allega- 
tion tha,t  the  tenant  against  v?hom  it  had 
been  obtained  was  the  solo  recorded  tenant 
of  the  landlord. 

Rdd,  that  whether  this  was  so  or  not 
was  a  matter  specially  within  the  knowledge 
of  the  landlord  and  the  onus  was  on  him 
to  prove  it.  BAIKANTA  NATH  ROY  v. 
TFIaKUR  DEBENDRA  NATH  SAHI,  U  G. 
W.  N.  676. 

5  S-'.  Id5,  136,  137,  IM— Landlord  and 
Tenant — Ex  cution  of  decree — Rent  decree — 
Appeal — Revision — Order  of  Court  without  ju- 
risdiction — Consent  of  parties — Jurisdiction  of 
Court. 

Under  Act  1  of  1879  (Bengal  Council) 
as  it  stood  before  its  amendment  by  Act  V 
of  1903,  an  order  made  by  a  Deputy  Col- 
lector relating  to  the  execution  of  a  decree 
for  rent  was  open  neither  to  appeal  nor 
revision. 

An  agreement  of  parties  cannot  author- 
ise a  superior  Court  to  revise  a  jidgment 
of  an  inierior  Court  in  any  othec  mode  of 
proceeding  than  that  which  the  law  pre- 
scribes. 

A  judgment  of  a  Court  which  has  no  ju- 
risdiction over  -the  subject  matter  of  the 
litigation   must  be   treated   as  null  and  void, 
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and  need  not  bo  adjudged  to  bo  such  by 
a  formal  and  direct  proceeding  to  have  it 
vacated  and  revorsed. 

On  the  13t,h  May  1899,  the  appellant 
obtained  a  debree  for  rent  against  tha 
respondent  under  Act  I  of  1879  (Bengal 
Council).  On  the  5th  February  1902,  the 
appellant  applied  for  execution  of  his  decree, 
bub  no  stops  were  taken  and  tho  applicatioa 
was  struck  off  on  the  15th  March  1902.  Oa 
the  10th  March  1903,  tho  appellant  presented 
a  second  applicatioa  for  oxecuiiou  ;  and  it 
was  dismissed  by  the  Deputy  Collector  on  tha 
ground  that  it  was  time- barred.  Tho  decree- 
holder  thereupon  took  the  matter  before  tha 
Divisional  Commissioner  who,  thou<^h 
doubtful  whether  ho  had  jurisdiction  "to 
revise  the  order,  on  tho  1st  August  1903 
passed  an  order  that  the  application  was  nob 
barred.  On  the  8th  August  1903  the  decree- 
holder  presented  a  third  applicatioa  for 
execution,  ui3on  which  no  action  was  taken. 
On  the  23rd  December  1903  the  decree-holder 
presented  a  fourth  application  for  execution  : 
To  this  it  was  objected  that  the  applicatioa 
was  time- barred" 

Held,  that  the  last  application  was  time- 
barred.  That  tho  Divisio  ;al  Commissioner's 
order  was  without  jurisdiction  and  must  be 
treated  as  a  nullity. 

That  it  was  not  necessary  to  have  tha 
order  set  aside.  GOLAB  SAO  v.  CHOW- 
DHURY  MADHO  LAL.  2  C.  L-  J.  884  =  9 
C  W.  ]^".958. 

(18)  Act  VIII  of  1879  (Act  defimng 
and  limiting  Powers  of  settiemeut 
oMcers> 

S.  10  Landlord  and  tenant — Permanent 
lease — Part  of  holding  resumed  by  Oovenment 
and  settled  with  landlord — Transfer  of  part  of 
holding  by  landlord — Effect  on  tenant, 
liability, 

The  defendant  held  an  estate  from  the 
landlords  on  a  permanent  lease  on  a  fixed 
rent.  A  portion  of  the  holding  was  resumed 
by  Government,  but  settlement  was  made 
with  the  landlord.  One  of  the  heirs  of  the 
landlord  sold  tho  resumed  portion  to  the 
plaintiffs  who  sued  the  d-afendant  for  rent 
due  in  respect  of  the  portion  of  the  holding 
transferred  on  the  basis  of  the  settlement.  A 
transferree  of  the  interests  of  one  of  the 
heirs  of  the  landlord  in  the  permanent  estate 
was  not  made  a  party  to  the  suit,  Tho  High 
Court  on  second  appeal  dismissed  the  suit 
on  the  ground  that  without  impleading  such 
traniferree  as  party  to  the  suit  the  plaintiff's 
suit  was  not  maiutaioable. 

Hckl,  upon  appeal  to  the  Privy  Council 
that  the  judgment  of  the  High  Court  was 
correct. 

Held,  also,  that  the  defendant  was  only 
liable  for  the  rent  fixed  in  the  lease  for  a 
lump  sum  and  not  under  the  settlement  and 
that  section  10  of  Act  VIII  of  1879  had  no 
applicatioa  to  the  case.    PRIANATH  DAS  v. 
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RAM    TARAN  CHATTERJl  7  C-  W-  N-  901 
-80  C  811. 

(19)  Act  IX  of  1879  Bong^al  Court  of 
Wards  Act;. 

1  S.  67,  35,51 — Guardian  'adlitenV- Appoint- 
ment  how  long  siibH^ta — Property  not  taken 
charge  of — Court  of  Wards — (Uiardian, 

Whoro  a  por^on  is  namod  as  tho  guardian 
adlitem'm  an  application  for  execution  and 
notice  under  S.  248,  0.  P.  C,  is  issued  upon 
him  as  such  guardir-u  it  must  bo  presumed 
that  ho  has  boon  appointed  guardian  by  im- 
plication by  the  Court.  His  appointment 
subsists  so  long  as  the  Us.  i?,  ponding,  and  nntil 
it  is  formally  revoked  by  the  Court.  When 
the  manager  under  the  Court  of  Wards  has 
not  taken  possession  of  a  certain  property, 
the  Court  is  not  in  charge  of  such  property 
and  cannot  deal  with  it,  and  in  a  litigation 
with  respect  to  suit  property,  the  manager  of 
the  Court  of  Wards  need  not  necessarily  bo 
made  tho  guardian  or  tho  next  friend  of  the 
ward.  KlilSHNA  PERSHAD  SINGH  v, 
GOSTA  KUNDU.5  C-  L-  J.  434- 

2  S»  6,  10— Ad  XXXV  of  1858,  Section  0, 
10  and  11. 

The  Judicial  Commissioner  of  Chota 
Nagpur  considering  it  would  be  for  the  in- 
terests of  the  estate  of  a  certain  jtjgr/?YZar,  who 
was  adjudicated  a  lunatic  under  Act  XXXV 
of  1858,  authorised  the  Court  of  Wards  to 
take  charge  of  the  management  of  the  estate 
a*:d  of  the  person  of  the  jagirdar.  On  appeal 
it  was  contended  that  the  properties  of  the 
lunatic  not  being  properties  pe.ying  revenue 
to  Government,  the  Judicial  Commissioner 
had  no  jurisdiction  to  appoint  the  Court  of 
Wards  the  guardian  of  the  person  and  the 
property  of  the  lunatic. 

Held,  that  the  authority  of  the  Court  of 
Wards  to  take  upon  itsolf  the  management  of 
the  pvoperty  of  a  lunatic  was  not  dependent 
on  the  nature  of  the  property,  and  not  re- 
stricted to  property  which  is  subject  to  the 
payment  of  Governmentrevenue.  MQKAND 
KOERI  V.  DEPUTY  COMIMISSIONER  OE 
CHOTA  NAGPUR.     29  C  638- 

3  Ss.  6,  27  and  35— Court  of  Wards,  Right 
to  sue  on  d(bt  bond  executed  iii  the  name  of 
executor    Manager. 

Where  a  will  provided  that  a  certain 
person  who  was  appointed  executor  under 
it  is  to  manage  the  property  ofthejninor 
during  his  minority  and  the  manager  after 
carrying  out  the  t^^rms  of  the  will  transferred 
the  managcraont  to  the  Court  of  Wards,  the 
Court  of  Wards  can  sue  on  a  bond  executed 
in  tho  name  of  tlie  prior  (xecutor  manager,  j 
TAR\N  BINGH  HAZARIr.  RAiMRATTE- 
WARI.    8  C  V/-  N-  SO-31  O.  89  at  S3. 

4  S.  7.--  6"c7j  29  C.  638  No.    2  S7ipra. 

5  S.  10.— Sep,  29  C.  638  No.  2  S7ipra: 

6  S  14  and  39  —Court  of  Wards — Manager. 
Power  of,  to  grant  Ictise— Contract — Void&ble 
contract—  Landlord    and  Tf.nant. 

Pel    Ruvipini,    J. —  That  a   lease    by     the 
Manager  of  a   Court    of     Wards    must    be 
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presumed  to  have  been  granted  with  tho 
Kanotion  of  tho  Court  under  section  39  of 
the  Court  of  Wards  Act  (IX  of  1879,  Bongs.!), 
for  under  section  14  tho  Manager  has  a 
prima  facie   right    to    grant  leases. 

Per  AT )okiirjoe,  J",— That  iu  tho  ab.ionca 
of  proof  of  sanction  of  the  Couro  a  lease 
by  tho  Manager  of  a  Court  of  Ward.s  is 
voidable  at  the  option  of  the  ward  for 
whose  boaelit  tho  lease  is  granted.  If  the 
lease  is  one  whicli,  in  fact,  was  necesaary 
for  the  good  managemoat  of  the  minor's 
property,  it  is  not  vitiated  merely  by  raisoa 
of  tho  absence  of  tbe  order  of  tbo  Court. 
UMA  CHURN  MAHALDAR  v.  NARENDRA 
NATH  EASU.  10-  C-  W-  N-  126  =  83.  C. 
273. 

7.  S.  U,  39,  40,  4S,  4.9,  ^0— Pre-emption 
— Customary  right — Hindus  of  Bihar — Plead- 
ings— Right  of  pre-emption,  assertion  of — Proof 
— Delay  in  assertion— When  tobsviade  —  F.)r- 
malilics — Who  cnn  pierfornt — Manag.ir  of  adult 
female  under  Court  of  Wards,  right  and  du- 
ties of — Bengal  Estates  Partition  Act  (Bengal 
Act    V  of  1897),  S.  29,   95. 

The     Hindus     of    Bihar     have    adopted 
the  Mahomedan    law    of    xare-empfion    for  a 
long   time.     Fukeer  Rawot  v.  Sheikh  Emam- 
buksh,   W.  R.   (F.  B.)    143,   followed.     Cham- 
paran    has   from  the   earliest  times   been  in- 
cluded  as  one  of  the   districts   forming   tho 
subah   of    Bihar,    and    as   a    jud'cial    district 
:t  has   all  along,   till  quite   lately,    been  unit- 
ed   with    Saran,    in    which    the    existence    of 
the    custom    of   pre-emption  had    been   judi- 
cially  recognized.     Meethun  Lai  v.    Deo  Mu- 
rat  6  Sel.   Rep.    197,    referred  to.     Wh.-n  the 
existence  of  the  custom   under  which  Hindus 
have    tbo   same    right  of   pre-emption    under 
the  Mahomedan    law  as    INIahomcdans  in  any 
district,   is   generally   known    and  <^a:licially 
recognized,   it   is  not  ncces3:\ry    to    assert  or 
prove   it.     Fukeer    Rawot  v.   Sheikh    Emam- 
buksh.    W.  R.    (P.  B)    5  34,  explained.     There 
must   be   no  delay   in    the*  assertion    of    the 
claim  of   pre-emption     or   talnb-i-mowasihat, 
but   before    the     shafce   or     pre-emptor    can 
assert   his   right   to     pre-empt^oii.     ho    mu?-j 
be  satisfied    by  evidence,    which  he    holds  to 
be   credible,    that  a   sale   has    been    complet- 
ed.    Muhammad    Wilayat    Ali    Khan    v,   Ab- 
dul   Rab,    I.  L.  R.  11  All.  108,    distingui.^^hrd; 
and  Begam    v.    Muhammad    Yftkub.    J.  L.  R. 
16    Ali.    344,    followed.     Under  tho   Mahome- 
dan  Jaw,    before    it    can    be     held    that     the 
sale   is   comp'ete,    there   must  he  a   cessation 
of    the    vcndo/'s    right   in  the    property,    and 
the    solution    of    this    matter   is  to    be   found 
iu    determining    in     each   ca.sa     what  tho  in- 
tention of  the    parties  was.     Ladun    v.  Bhyro 
Ram.    8    W.    R.,    2-55,    referred    to.     There"  is 
no     fixed     time    within     which    the     talah  i- 
ishtishad   should   be  performed,   and   it   is  a 
question    of  fact   for  the  Court    to  determine, 
whether    it  was   done    within  due    time.     Ju- 
meelun    v.    Luteef    Hossein.     16   W    R.    P.  B, 
13,    followed.     The    performa'-ce  of  the  talab- 
■i-i'^iitishad   is  not  meant   to  be   done   for    the 
iulormatiou  of  tbo  vendor  or   veudeo,  tlioagh 
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no  doubt  its  effect  may  bo  to  givo  thorn 
information,  Tho  formality  is  insisted 
on  with  tho  object  of  securing  ovidonce 
that  tlio  pro-tniptor  lias  really  asserted 
his  right  and  because  ovidcucc  is  want- 
ed in  order  to  establish  proof  before  the 
Magistrate,  and,  unlike  the  talab-iviowa.nbat, 
it  must  bo  performed  in  tho  presouco  of  wit- 
nesses. Rujjub  Ali  Chopedar  v.  Chundi  Churn 
Bhadra,  l".  L,  R.  17  Cal.  543,  referred  to. 
The  performance  of  the  ceremony  in  the 
hachari  of  the  vendor  is  a  sufficient  com- 
pliance with  tho  law.  Mubarak  Hussain  v. 
Kaniz  Bano,  I,  L.  B.  27  All.  IGO,  not  followed. 
A  guardian  or  manager  under  tho  Court  of 
Wards  can  perform,  and  it  is  his  duty  to 
perform,  the  ceremonies  o£  pre-emption  on 
behalf  of  an  adult  female  ward  of  Court ; 
and  from  the  omission  in  tbo  Court  of 
Wards  Act  to  confer  tb?  right  expressly  on 
the  guardian  or  manager,  \t  does  not  follow 
that  he  is  not  entitled  to  perform  these  cere- 
monies. Abadi  Begum  v.  Inam  Begum,  I.  L. 
B.  1  All.  621,  Umrao  Singh  o).  Dalip  Singh 
I.  L.  R.  23  All.  123,  referred  to.  Fabrication 
is  not  one  of  the  devices  permissible  under 
the  Mahomedan  law  for  defeating  the  right 
of  pre-emption. 

Per  Coxe  J.  An  order  under  s.  29  of  the 
Bengal  Estates  Partition  Act  has  not  the 
effect  of  dividing  the  sVvares  of  the  proprie- 
tors finally,  until  the  date  specified  in  s.  95 
of  the  Act,  and,  until  the  later  date,  the  right 
of  pre-emption  subsists.  "Wahed  Ali  Khan  v. 
Hunooman  Pershad,  12  NV .  B.  484,  referred 
to.  Joobrr.j  Singh  v.  Tookun  Singh,  14  W. 
B.  476,  distinguished.  JADU  LAL  SAHU  v. 
JANKI  KOER.     85  c.  575. 

8  S.  27.     See  31  C.  89  at  93  No.  3  su'pra. 

9  S.  35.     See   5   C.   L.  J.   434  No.   1,  31  C. 
89  at  93  No.  3  sunra. 

10  S.  39.    See   33   C.  273  No.  6,   35  C.  575 
No.  7  szqjra. 

11  S.  40—35  C.  575  No.  7  sifpra. 

12  S.  61—5  C.  L.  J.  434  No.'l  supra. 

20    Act  VI  of  1880  (Bengal  Drainage 

Act.) 

1     Ss,  3,  44  (8),  65  and  56— Colleciov— Dele- 
gation of  powers  to  Deputy  Collector. 

Held,  that   a  Deputy    Collector,    who  has 
not    been    empowered   either   under    sections 
55  or  66    of  the    Bengal   Drainage    Act,    1880, 
has  no  authority  to  pass  an  order  under  sub- 
section   2,   section  44   of  the    Act,   final   and 
binding  upon  the  parties. 

That  a  letter  of  the  Collector  to  the 
Commissioner  proposing  to  put  the  Deputy 
Collector  in  charge  of  tho  drainage  office  and 
the  reply  of  the  Commissioner  to  the  effect 
that  be  agrees  to  the  proposal  do  not  amount 
to  an  order  under  section  56  of  Act  VI  *of 
1880.  GADHaDHAR  BHATTA  v,  BQSUN- 
KUMAR  ROY.     8  0-  W-  N-  G69. 

2.  5.  42  and  44—Beng&l  Tenancy  Act  {VlII 
of  18S5),  Section  3  Clause  5,  Schedule  Ill- 
Limitation. 

The  period  of  limitation  for  a  landlord  to  , 
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recover  a  sum  of  money  payable  by  a  tananfc 
under  section  42  (6)  of  tho  Bengal  Drainage 
Act  VI  of  1880,  begins  to  run  from  tho  date 
on  which  tho  landlord  engages  to  pay  the 
costs  with  which  ho  is  claargod  under  the 
Act  and  not  from  tho  date  on  which  the 
Collector  has  assessed  tho  amount  payable  by 
the  tenant  under  section  44. 

Tho  word  "rent"  in  Schedule  III  of  the 
Bengal  Tanancy  Aot  includes  "money  reco- 
verablo  under  any  enactment  for  tho  time 
being  in  force  as  if  it  was  rent."  MON 
MOHINI  DASl  V.  PRIYA  JnATH  BESALI. 
8  C  W.  N-  640. 

3  S.  42,  44  (bj— Suit  for  compensation  for 
breach  of  contract  in  writing  and  registered 
and  suit  for  rent,  difference  between.  '5  C.  L. 
J.  19  Col:  1897  P.  C. 

4.  S.  49,  (b)  44— Unlawful  consideration. 
Drainage,  recovery  of,  cost  of— Contract, 
Illegality  32  C.  1019  Col  281  P.  I. 

5.  Ss.  42  el,  (b)  and  44,  Sub-sec.  {1)—Land. 
lord  and  tenant -^Drainage  charges,  recovery 
of,  by  landlord — Limitation — Bengal  Tenancy 
Act  VIII,  of  1885,  Sch.   Ill,  cl.   (2),  S.  3  CI.  (5) 

—  '■'•Rent'"— -Waiver    of    statute    by    contract 

Validity — Limitation,   running  of,  from  date 
oilier  than  that  on  lohich  amount  payable. 

A  suit  to  recover  drainage  charges  pay- 
able by  a  tenant  to  his  landlord  under  S.  42 
cl.  (b)  and  S.  44,  sub-sec.  (1)  of  the  Bengal 
Drainage  Act  is  governed  by  cl.  (2)  of  Sch. 
Ill  of  the  Bengal  Tenancy  Act  and  must  be 
brought  within  3  years  from  the  last  day  of 
the  Bengali  year  in  which  the  sum  claimed 
fell  due. 

Drainage  charges  payable  by  the  tenant  to 
the  landlord  as  above  are  included  withia 
the  definition  of  •'rent"  in  Section  3,  sub- 
sec.  (5)  of  the  Bengal  Tenancy  Act  8  C  W  N 
640   exp.  and  foil. 

Although  a  sum  of  money  may  be  pay- 
able on  a  specified  date,  the  limitation  for 
the  recovery  thereof  need  not  necessarily 
run   from  that  date. 

It  is  lawful  for  parties  to  substitute  for 
their  statutory  obligation  under  the  Drain- 
age Act  a  contractual  obligation. 

Held,  in  the  present  case,  that  the  con- 
tract merely  amounted  to  a  covenant  by  the 
tenant  to  pay  drainage  charges  in  accord- 
ance with  the  statute  and  did  not  modify 
or  supersede  its  provisions.  (32  C.  1019  App, 
19  C.  1  ref.)  NAFFER  CHUNDRA  MAJIE 
V.  JYOTI    KUMAR  MEKERJEE.     H  C-  W- 

N-,  67. 

6  S.  43— Suit  to  recover  defendant's 
share  of  cost  of  drainage  of  joint-hclding — 
Proper  notice  under,  not  given — Maintain- 
ability of    suii. 

A  suit  was  brought  for  recovery  of 
the  defendant's  share  of  the  costs  of  drain- 
age of  a  holding  owned  jointly  by  the 
parties  and  for  which  the  plaintiffs  had 
given  an  engagement  to  the  Collector. 
The  main  defence  was  that  no  proper 
noitce  under  S.  43  of  the  Act  had  been 
served, 


(  73  ) 


CIVIL  DIGEST  OF  CASES 


(  74  ) 


Bengal  Act  {VI  of  1880)    {Goiitd.) 

Ileld,  the  noitco  "was  only  a  fiftoon 
clays'  notioe,  instoad  of  its  being  a  thirty 
days'  notice,  as  tho  law  required.  The 
notice  was  a  bad  one.  As  tho  claim  was 
founded  upon  tho  uoitce,  it  must  fall  with 
it.  Suit  was  properly  dismissed.  NABIN 
CHANDRA  MUKERJI  v.  AMRITA  LAL 
CHATTERJI.   1   C.    li.  J-   260- 

7  S  44— See  8.  C.  W.  N  GG'J,  8.  0.  W.  N. 
640,  5.  C.  L.  J.  19,  82  0.  1019,  11.  C.  W. 
N.  57    No.  1   to   5   Supra. 

8  iS  55— See  8  C,  W.  N.  6G9  No.  1 
Supra. 

9  S  56— See  8  C.  W.  N.  6G9  No.  1 
Supra, 

(21)  Act  VII    of     1880.    (Public    De 
mands  Recovery  Act). 

1  Sale — Suit  to  partially  sei  aside  sale  not 
tnaintainahle. 

A  property  sold  under  the  Public  De- 
mands Recovery  Act  was  purchased  by  the 
defendants  who  owced  shares  in  it.  The 
plaintiff  their  co-owner  sued  to  set  aside 
the  sale  in  respect  of  the  share  belonging 
to  him. 

Held,  that  the  suit  was  not  maintainable. 
The  plaintiff  might  have  asked  for  the  set- 
ting aside  of  the  sale  of  the  whole  property 
or  he  might  have  allowed  the  sale  to  stand 
and  might  merely  have  prayed  that  tho 
defendants  purchasers  should  reconvey  his 
share  to  the  plaintiff.  3  Cal.  300  referred  to, 
BIDESHAR      JHA    v.     SRIKISHEN    JHA. 

9C.  W.  N.    805 

2  Sale  under  certificate — What  passes. 
When  a  certificate  under  the  Public  De- 
mands Recovery  Act  is  filed  in  a  Collector's 
Office  and  notice  issued  to  the  judgment- 
debtor,  it  can  only  be  enforced  against  the 
property  of  the  person  whose  name  is  entered 
on  such  certificate,  as  if  it  were  a  personal 
debt  of  his. 

Held,  that  the  plaintiff  purchaser  in  exe- 
cution of  a  sale  under  such  certificate,  was 
entitled  to  the  right,  title  and  interest  of  the 
person  whose  name  was  entered  in  the  cer- 
tificate, and  the  interest  of  the  other  joint 
tenants  was  not  effected  by  the  sale — 10  Cal. 
996;  2G  Cal.,  677;  19  Cal.,  783;  14  Cal.,  9,  re- 
ferred to.  RUPRAM  NAMASUDRA  v.  IS- 
WAR   NAMASUDRA.   6  C  W-  N-  802- 

3  S.  2-Rigbtof  suit  to  sob  aside  sale 
held  in  enforcement  of  certificate  under  Pub- 
lic Demand  Recovery  Act. 

Held,  by  the  Full  Bench  (Rampini  J., 
dissenting). 

A  civil  suit  lies  for  setting  aside  a  sale 
held  in  enforcement  of  a  certificate  issued 
under  the  Public  Demands  Recovery  Act 
VII  (B.  C.)  of  1880,  on  the  ground  that  the 
sale  was  vitiated  by  a  material  irregularity 
leading  to  substantial  inj  iry,  the  irregularity 
complained  of  being  thu.t  one  property  was 
advertised  for  sale  and  a  different  property 
sold.  An  appeal  to  tho  Commissioner  under 
Section  2  of  Act  VII  (B.  C.)  of  18G8  is  not 
the  only  remedy   opeu   to   the   party  \\hose 
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property  has  been  sold,  14  Cal.  I,  and  23 
Cal.  Gil,  overruled.  RAM  TARaCK  IIAZAHA 
V.    DILAWAR     ALL     5  W-  N-  C-,  1001,  P- 

621  =  29  C-  73- 

4  S.  2,  7,  8,  10,  19— Sale  under  certificate, 
29  C.  537.     Col.  618,  Part  I. 

5  S.  6  -Penal  Code  1S60,  Section  206— Re- 
moval to  prevent  seizure  in  execution  of  a 
certificate  under  Public  Demands  Recovery 
Act — Criminal  Procedure  Code  1898,  Section 
537 — Want  of  sanction. 

Held,  that  a  certificate  under  the  Public 
Demands  Recovery  Act,  Bengal  Act  I  of 
1895,  Section  G  (l),  has  the  force  and  effect  of 
a  decree  of  a  Civil  Court,  as  regards  the 
remedies  for  enforcing  the  same,  A  person 
who  removes  property  to  prevent  its  seizure 
in  execution  of  such  certificate  \&  guilty  of 
tho  offence  described  in  Section  206  I.  P. 
Code. 

Unleps  the  want  of  sanction  has  occa- 
sioned a  failure  of  justice  conviction  of  the 
accused  is  not  bad.  SUNDAR  DOSADH  v. 
SITAL  MAHTO.     6    W-   N-    C-»  291  =  28  C. 

217. 

6  S.  7 — Costs  in  a  proceeding  under  the 
Act.  7  C.  W.  N.  568.  See  Bengal  Act  VII  of 
1876,  S.  82. 

7  Ss.  7,  8— Parties— Sale— Suit  to  set  aside 
sale. 

Held,  that  the  Secretary  of  State  for 
India  in  Council  was  a  necessary  party  to  a 
suit  to  set  aside  a  sale  effected  under  the  pro- 
visions of  the  Public  Demands  Recovery  Act 
(I  of  1895,  Bengal).  GOBTNDA  CHANDRA 
SHAHA    V.   HEMANTA     KUMARI      DEBI 

81  C    159. 

8  Ss.  7,  10,  76,  19,  31— Certificate— Signa- 
ture as  Collector— Notice,  ssrv'cce  of:  by  register ei 
post — Certificate,  execution  of— Proclamation 
of  sale— Sign atiive  as  Judge— Irregularity  in 
publication— Suit  to  set  aside  sale— Civil  Pro- 
cedure Code  (Act  XIY  of  1882)  Section  2U— 
Limitation— Limitation  Act  (XV  of  1871), 
Sch.  II,  Art.  12  {b). 

A  certificate  under  section  7  of  the  Pub- 
lic Demands  Recovery  Act,  drawn  up  on  an 
old  form  where  the  word  "Collector"  oc- 
curred, but  which  was  signed  by  a  person, 
who  obviously  was  the  Certificate  Officer, 
and  who  had  in  another  part  of  the  docu- 
ment  signed   himself  as  such,   is  not  invalid. 

Under  the  proviso  to  section  31  of  the 
Public  Demands  Recovery  Act,  service  of  no- 
tice required  by  section  10  can,  in  the  first 
instance,  be  made  by  rogistered  post  address- 
ed to  the  judgment  debtor's  last  known  re- 
sidence, though  no  other  mode  of  service 
has  been  previously  resorted   to. 

A  sale  p-ioclamation,  when  issued  by  the 
properly  qualified  ofi\cer,  is  equally  effectual 
whaiher  he  signs  himself  as  "Certificate 
Ofiicer"    or  as  "Judge". 

Whether  there  is  credible  evidence  of 
the  service  of  the  sale  proclamation,  and 
there  has  been  a  considerable  lapse  of  time, 
it  is  to  bo  presumed  that  all  the  necessary 
formalities  were  complied  with. 
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Section  19  of  the  Public  Domands  Reco- 
very Act,  as  amoiided  by  Act  I  of  IS'JT  (Bon- 
gal  Oouticil),  ronclers  section  214  of  tlio  Oi- 
vil  PiocoJuro  Code  applicable  in  its  entirety 
to  proceeding  iu  execution  of  a  certifioato, 
and  a  scpara'-e  suit  to  set  aside  a  sale  beld  in 
the  enforcyuioot  of  suoLi  cortilicate  is  uot 
maintainable.     28  C  ,  813  referred  to. 

The  present  suit,  if  rega.irdod  as  one  to 
Beb  aside  a  certificate  under  section  7  of  the 
Public  D.imands  Uecovery  Act,  is  barred  by 
BQCtiou  IG;  and  if  as  one  to  set  aside  the  sale 
is  barred  by  Art,  12  (b)  of  SchodiilM  II  of  the 
Limitation  Act.  13A11L[AMDK0  NARAYAN 
SINGH  V.  BI13I  RASUL  BANDI.     82  C-  6i)l. 

9  S.  7,  15,  31— Civil  Procedure  Code  (Act 
XIV  of  ISS:/)  Section  2H~Sale  for  arrears  of 
rent — Suit  to  set  aside  sale— Grounds  of — Se- 
parate  suit  when  barred. 

Under  section  17  (1)  (G)  of  the  Public 
Demands  Recovery  Act  a  certificate  shall 
not  be  cancelled  except  when  no  part  of  the 
amount  stated  in  the  certificate  was  due  by 
the  judgment-debtor  under  the  certificate. 
A  certificate  can  only  be  modified  on  auch  a 
ground  provided  that  a  suit  for  such  pur- 
pose is  not   barred. 

A  sale  held  under  the  provisions  of  the 
Public  Demands  Recovery  Act  can  be  set 
aside  on  the  ground  of  the  invalidity  of  the 
proceedings  which  are  alleged  as  the  found- 
ation of  the  sale  and  for  fraud  or  irregular- 
ity in  the  execution  proceedings  themselves. 
If  the  sale  is  impeached  on  the  ground  of 
irregularity  the  judgment-debtor  must  pro- 
ceed under  Section  20  of  the  Act,  In  such 
a  case  section  244  of  the  Civil  Procedure 
Code  bars  a  separata  suit.  UIMED  ALT 
BaQYAS  V.  R AJ  LAK3MI  DEBYA.  IQ 
W-  N-C,  130-33  0,  84. 

10  S.  7— See   29  0.   537   No.  4  supra. 

11  S.  8— Certificate  under— Omission  to 
published  notice  under  section  6  of  Act  XI. 
of  1859,  30.  0.  1— See  Act  XI.  of  1859  section 
6  No.  9. 

12  S.  8,  10— Notice,  non-service  of — Certi- 
ficate,  effect  of — Sale. 

When  the  notice  under  section  10  of 
Act  VII  of  1880  (B.  0.)  is  not  served,  the 
certificate  does  not  acquire  the  force  of  a 
decree  and  is  not  binding  upon  the  judg- 
ment debtor,  and  the  sale  held  in  esecutioa 
of  such  a  certificate  is  necessarily  bad  in 
law  and  may  be  set  aside  by  a  suit 
if  brought  within  the  statutory  period  al- 
lowed by  the  Limitation  Act.  GOPAL  DAS 
V.    HARDE    DAS      5   0    W-  H-,  86- 

13.  S.  8 -Sea  29  0.  5  37  No.  4,  81  0.  159 
No.  4  supra. 

14-  S.  10-See  29  C.  537  No.  4,  -32  0.  691 
No.  8.  5  C.  W.  N.  8G  No.  12  supra. 

15.  Ss.  15,  19,  33— Public  Demands  Jle- 
covery  Act  {I  of  1895,  Beng'd),  Sections  19  and 
33 — Sale.  Setting  aside  of — Beoieu) — Revinlon. 
Sub-section  4  of  section  19  of  th^  Public 
Demands  Recovery  Act  (I  of  1S95,  Bengal), 
in  saying  that  any  order  made  by  the  certi- 
ficate officer  under  the  section  shall  bo  finril, 
only  means  and  intends   that  it  shall  not  bj 
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open  to  appeal,  such  as  is  provided  by  seo- 
tion  32;  tlio  intention  is  not  to  make  the 
order  absolutely  final  so  as  to  make  it  nob 
open  to  review  or  revision.  MATANGINI 
DEBI  V.  GIRISri  OHAND'IA   OUONGDAU. 

7  C.  W.  N  433  =  30  C  ,  619- 

13.  S,  15  '33  0.  84  No.  9  supra, 
17.  S.  16—32  0.  G91  No.  8  supra. 
18-  S.  17,  24.  Applicability  of,  to  casus  of 
road  and  other  cesses— Cess  Act  {TX  of  1880, 
Bengal)— Sale.  Suit  to  set  aside  — Commis- 
sioner— Board  of  Revenue,  Bevinional  pawers^ 
of — Limitation  law  not  applicable  to  proceed- 
ings on  rcyision— Exparte  order  against  absent 
party. 

The  plaintiff  brought  the  present  suit  tO' 
set  aside  a  sale  of  a  village  beld  under  the 
Public  Demands  Recovery  Act  (Vil  of  1880, 
Bengal),  in  execution  of  a  certificate  granted 
in  respect  of  a  fine  imposed  on  the  plaintiff 
for  failure  to  comply  with  a  notice  issued 
under  Section  16  of  the  Cess  Act  (IX  of  188  0 
Bengal). 

After  the  purchaser  was  put  in  po-ises^ion 
of  the  village  the  palintiff  had  male  a 
petition  to  the  Commissioner  to  cancel  the 
sale  as  fraudulent  and  irregular  and  the 
Commissioner  after  hearing  Vakils  for  both 
parties  admitted  the  petition.  The  purchaser 
having  appealed  to  the  Board  of  Revenue 
against  the  Oommissoner's  order  the  Board 
held  that  the 'fine  wag  unjust  "  and  had  no 
hesitation  in  setting  aside  the  certificate  for 
its  recovery.  "  The  Oommissiouer  subse- 
quently set  aside  the  sale. 

The  suit  was  decreed  and  the 
purchaser's  appeal  to  the  High  Court  wag 
dismissed.  On  appeal  to  the  Privy  Council- 
it  was  contended  (I)  that  the  revenue  author- 
ities had  no  jurisdiction  to  mako  the  orders 
on  which  the  decree  of  the  CivQ  Court  was 
based,  (2)  that  the  appeal  to  the  Commis- 
sioner was  barred  by  limita'^ion,  and  (3)  that 
the  defendant  was  not  allowed  to  adduce  full 
evidence  in  support  of  the  case. 

Held,  (I)  tha^.  sections  17  and  24  of  Bengal 
Act'  VII  of  1880,  were  applicable  to  the 
cases  of  road  and  other  cesses  and  the  re- 
venue authorities  had  jurisdiction  to  pass 
the  orders  ;  (2)  that  the  Commissioner  act- 
ed in  the  exercise  of  his  revisional  juris- 
diction under  section  17  of  Act  VII  of  1880, 
Bengal,  and  it  would  defeat  the  object  of 
the  legislature  if  the  periods  of  limitation 
applicable  in  ordinary  ca-os  were  held  bind- 
ing upon  him  when  so  acting;  and  (3)  that 
tlie  proppr  remedy  of  the  purchaser,  if  he 
felt  aggrievr-d  by  the  order  of  the  Commis- 
sioner haviiig  been  made  in  his  absence  was 
to  apply  to  the  revenue  authorities  for  a 
rehearing  and  that  it  was  too  late  to  ask 
for    a    remand    on    this   ground. 

It  is  an  elementary  principle  binding 
on  all  persons  who  exercise  judicial  or  qiiasi 
judicial  powers  that  an  order  should  not 
be  made  against  a  man's  interest  without 
there  being  given  to  him  an  opportunity  of 
boiog   heard.     GANESEWAR  SINGH  v.  GA- 
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NESPI  DAS.  (LALITESWAR  SINGH  v. 
RAM  KISHKN  D  \S).  10  W  N-  C  939 
-8  B-  L.  R-  719 -iil  L-  J.  19J3.  p  333 
=4  C  li.  J.  177-3  A.  L.  J.  (>J3-33G 
1178  p.  C- 

19-  S.  19— Suit  to  sot  asida  sale— Misdos- 
cripbioa  in  salo  proclain  itioii — G  C.  VV.  N. 
2i(i— 29   C.  91 -Go I   921    P.    I. 

20.  S.  19-32  G.  091  No.  3,  30  G.  G19  No. 
15   supra. 

21.  S.   24—33   0.    1173    No.    18   supra. 

22.  S.  31—32  G.  091  No.  8,  33  G.  81  No. 
15  supra. 

23.  S.   33—30  G.   018   No.    15  supra. 

(22)  Act  IX   of  1880     (Ben^^al    Road 
and  Public  Worl£5  Cesa  Act) 

1.  S.  4t —Cultivating  raiyat — Tenure-holder. 
Uader  Sectiou  4  of  Act  IX  of  18^0  (B, 
C)a  'cultivating  raiyat'  is  a  parsou  cul- 
tivating land  and  paying  rent  tnerefor  not 
exceeding  Us.  100  per  annum  ;  and  '  te- 
nure' includes  every  interest  in  land,  whe- 
ther rent  p  lying  or  not,  it  does  not  include 
the  interest  of  a  cultivating  raUjat.  A.  GaS- 
PERSZ   V.   KUxMAR  SINGH.     V-    W-   N-  C- 

1901  p.  535. 

2-  6'.  4,  20,  Explanation,  and  S.  20  (a)  and 
{b)  Road  cess  return — Converr,ion  of  Nakdi  into 
Bhaoli  rent  shortbj  before  return  submitted — 
Annual  value  kouj  to  be  assessed — Alteration 
in  area  of  holdings  and  tenures  by  reason 
of  exchange  amongst  tenants,  if  must  be 
specijicd  in  return; 

Tlie  plaintiff,  who  had  a  share  in 
a  Mouzah  had  is  share  separated  by  peti 
tioa  in  1300  F.  S.  Subsequent  to  the 
partition  the  defendants  who  were  ten 
ants  and  wore  paying  jiakdi  rent  agreed 
to  pay  bhaoli  rent  from  the  beginning  of 
1302  F.  S.  It  also  appeared  that  after  the 
partition  the  tenants  of  the  whole  estate 
agreed  amongst  themselves  to  respootivoly 
hold  lauds  in  thit  sliare  only  in  which 
they  hold  homestead  lauds  and  in  this  way 
an  exchange  of  lands  took  place  between 
them.  On  the  4th  of  Assia  1302,  F,  S., 
the  plaintiffs  submitted  a  ^road  cess  return 
in  respect  of  their  separated  share  in  which 
the  nakdi  rents  which  prevailed  up  to  the 
end  of  1301  F.  S.  and  not  the  recently 
settled  bhaoli  rents  were  mentioned.  Fur- 
ther, the  statement  of  land-hokliug  or  tenure 
given  in  the  return,  cerraspjnded  with 
the  state  of  things  as  they  existed  prior 
to  the  exchange  effected  between  the 
tenants.  Plaintiffs  havingsuod  the  dof  ndants 
for  bhaoli  rent  calculated  on  lands  held 
by  them  since  the  exchange,  the  defend- 
ants objected  that  the  provisions  of  Gls  (a) 
and  {b)  of  S.  20  of  the  Road  and  Public 
Works  Cess  Act  had  not  been  complied 
with. 

iZeZfZ,  — That  as  there  was  no  renhance- 
ment  of  rent  but  only  conversion  of  nakdi 
into  bhaoli  rent  and  as  no  calculation  of 
annual  value  based  on  the  avora-'o  raonev 
value    of   three   yuara   bhaoli    reut   as    con"- 
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templated  in  the  Explanation  to  S.  4  of 
tlio  Act  wa8  possible  in  this  case,  the 
pUiutilli  had  substantially  complied  wita 
the  provisions  of  S.  20  Gl.  (h)  of  the  Act; 
that  Gl,  (a)  of  the  section  had  also  been 
complied  with  inasmuch  as  all  the  lautla 
for  which  reut  was  pay.ible  were  mentioned 
in  the  return,  although  it  appeared  that 
by  reason  of  the  exchange  of  lands 
amongst  the  tenants  the  land  for  the  rent 
of  wuich  each  of  the  defendants  was  sued 
in  this  case,  was  greater  than  that  showa 
in  the  road  cess  return.— JO VVUI  SAKaN 
MAHTO  u.  MOULVI  MAHOMED  LATIF  11 
C  W.  N.   211. 

3  Ss.  4  and  41 — Mela,  profits  of,  if  asses- 
sable, witli  roadcess — ''Annual  value" — 'Uient" 
—  ^'Tenure-lioLders  stall-holder  and  vendors  at 
mela,  if  tenants  or  mere  licensees— ''Immovcale 
property"  meU—Levy  of  cess  over  and  above 
income  tax,  ij  li^gal. 

It  cannot  be  affirmed  as  a  general  pro- 
position that  the  liability  to  pay  income- 
tax  carries  with  it  as  a  necessary  consequence 
exemption  from  Road  and  Public  Works 
cesses.     (28  G.  047  Exp.) 

A  mela  is  annually  held  for  20  dava 
from  the  5th  to  the  25th  Falgun,  on  landg 
which  are  included  in  the  jotes  or  hold- 
ings of  agricultural  tenants  (but  on  which 
no  crops  are  standing  at  the  time  the  fair 
is  held),  under  an  arrangement  between  the 
zamiudar  and  the  holders  of  the  mela  to 
which  the  tenants  are  not  parties.  The 
Collector  assessed  Road  and  Public  Works 
cess,  not  only  on  the  rents  paid  to  the 
zamindar  by  the  raiyats,  but  also  on  the 
profits  realised  by  certain  ijaradars  under 
the  mda  holders  from  the  stall-holders  and 
vendors  of  live-sto  jk,  etc.,  at  the  mela. 

Held,  that  these  profits  are  not  rent 
payable  by  either  cultivating  raiyats  or  by 
other  persons  in  the  actual  use  or  occupa- 
tion of  land,  within  the  definition  of  'annual 
value'  in  s.  4  of  the  Cess  Act,  and  cannot  be 
assessed  with  road  cess. 

Per  Bampini,  O.  J.  The  profits  of  a 
mela  may  come  within  the  dohnition  of 
reiii  paid  for  the  actual  use  and  occupa- 
tion of  land  by  persons  other  than  culti- 
vators, or  of  immoveable  property  as  de- 
fined in  section  4  of  the  Gesa  Act.  But  whe- 
ther in  any  particular  case  they  do  so  or  not 
will  depend  on  the  terms  of  the  lease  in  that 
case. 

Per  Brett  and  Woodroffe  J.  J.  A  mela 
or  fair  does  not  come  within  the  definitioa 
of  immoveable  property  in  s.  4  of  tiie  Cess 
Act. 

The  holders  of  the  mda  in  this  case 
or  the  ijaradars  under  them  are  liucousoes 
and  not  tenure  holders  wilh'u  the  Act. 

Per  Rampini,  C  J".— The  definition  of 
tenure-holler  in  'the  Act  is  very  wide  and 
may  include  persons  in  the  enjoyment  of  the 
profits  of  a  vula.  But  wheth^'r  in  any  parti- 
cular case  such  persons  are  tenuro-holdcrs 
or  not,  will  depend  on  tbe  terms  of  iho  lease. 
Per  BicU   and    Woodroffe,  J  J.   [Hampini] 
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J.  and  MooJccrjee,  J.,  contra) — Tlio  defniition 
of  "  autiual  valuo  "  contcii\plaLo3  that  tbo 
rout  bball  bo  payable  by  persous  in  occupation. 
during  tJio  year,  not  by  persons  occupying 
the  land  for  20  days  during  each  yoar. 

Per  Mookerjee,  J.  — The  Slall-boldera  and 
other  persons  attending  the  vicla  for  the  par- 
poBO  of  selling  articles  of  metchandiso  are 
liconsoos  and  not  touantg. 

Per  Bampini,  C.  J. — The  sums  payable  by 
Btall-keepers  may  come  within  the  definition 
of  rent.  THE  SEORETAKY  OP  STATE E'OIl 
INDIA  IN  COUNCIL  v.  KARUNA  KANTA 
CHOWDHURY.  11  C  W-  N-  1053  (F.  B) 
-6CL.  J.  342=85  0.  82- 

4  S.  5,  6,  72,  81 — "  Anmial  net  profits  of 
mines,''^  meaning  of — "  Owner, ^^  •*  Occupier," 
rneaning  and  difference — Return,  liability  of 
both  to  submit — "  Sources  of  income,"  meaning 

of. 

Per  Rampini,  J. — The  word  •'  owner  "  in 
S.  72  of  the  Road  Cess  Act  (IX  of  1880,  B.  C.) 
is  not  restricted  to  the  actual  worker  or  the 
lessee  of  a  mine.  It  is  applicable  to  the  pro- 
prietor of  the  land  ip  which  mines  have  been 
excavated  and  who  is  in  receipt  of  a  share  of 
the  annual  profits  in  the  form  of  royalty. 
The  lessees  under  such  proprietors,  especially 
if  they  hold  leases  for  only  limited  terms, 
cannot  be  considered  the  owners  of  the  mines. 
The  word  "  owner  "  used  in  the  section  is 
not  necessarily  the  same  person  as  the  "  occu- 
pier "  and  is  not  restricted  to  the  *'  occupier." 
A  proprietor  of  land  in  which  mines  are 
situated  and  who  is  in  receipt  of  royalties  of 
a  certain  specified  sum  for  the  working  of  the 
mines  is  in  enjoyment  of  annual  net  profits  of 
mines  and  is  as  such  liable  to  pay  road  cess 
im  accordance  with  the  provisions  of  S.  6  of 
the  Road  Cess  Act.  S.  72  of  the  Road  Cess 
Act  does  not  contemplate  the  service  of  only 
one  notice  on  the  ownar  or  occupier  of  a 
mine,  the  submission  of  only  one  return  by 
him)  a-i^cl  the  levying  of  only  one  assessment 
on  the  annual  net  profits  enjoyed  by  him. 
The  terms  of  that  section  read  with  S.  14  (2) 
of  the  Bengal  General  Clauses  Act,  applies  as 
well  to  two  notices  and  to  two  returns  as  to 
one.  The  submission  of  separate  returns 
having  regard  to  Ss.  72  and  81  of  the  Road 
Cess  Act  and  the  making  of  separate  assess- 
ments on  the  "owner"  and  "occupier"  are  not 
necessarily  illegal  under  the  Act,  as  they  are 
not  expressly  prohibited  by  the  Act.  The 
"  annual  net  profits  "  from  a  mine  is  a  quan- 
tity which  is  independent  of  the  circumstance 
whether  the  mine  is  worked  by  the  owner 
himself  or  by  lessees  or  adventurers  holding 
the  property  under  him  ;  the  difference  be- 
tween the  gross  earnings  and  the  working 
expenses  which  constitutes  the  net  receipts 
is  the  net  annual  profits  from  the  mine.  If 
the  mine  is  worked  by  the  owner  himself, 
the  whole  of  the  net  receipts  is  taken  by 
him  as  the  net  profits.  If  the  mine  is  work- 
ed by  a  lessee  from  the  owner  the  whole  of 
the  net  receipts  becomes  divisible  between 
landlord  and  tenant  according  to  the  terms 
of   the   Contract   Act    which   regulates  their 
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rights.  In  such  a  case  when  the  landlord 
takes  a  rent  and  royalty  the  amount  re- 
ceived by  him  represents  a  portion  of  the 
annual  net  profits  from  the  mine,  and  the 
royalty  rocoivod  by  him  is  liable  to  be  assess- 
ed with  cesses  and  the  balance  loft  in  the 
liands  of  the  tenant  constitutes  his  share  of 
the  annual  net  profits  from  the  mine.  S. 
G  of  the  Cess  Act  of  1880  makes  the  cess  levi- 
able upon  the  annual  net  profits  from  a 
mine,  no  matter  whether  such  profits  are 
taken  entirely  by  the  owner  or  are  distri- 
buted between  the  owner  and  the  lessee  who 
is  in  actual  occupation  of  the  mine.  The 
Legislature  contemplates  in  S.  72  of  the  Act 
the  service  of  one  notice  and  the  submission 
of  one  return  in  respect  of  the  whole  of  the 
net  annual  profits  from  the  mine  and  not 
in  respect  of  any  portion  of  the  same.  The 
term  "  owner  "  iu  S.  72  is  used  in  a  limited 
sense;  it  means  an  owner  who  is  in  pos- 
session of  the  mine  or  who  has  control  over 
it,  or  in  whom  the  mine  is,  for  the  time  being, 
beneficially  vested  and  who  has  the  occupa- 
tion or  control  or  usufruct  of  it.  46  L.  J.  Q. 
B.  559,  7  Ad.  and  Ell.  124,  46,  164  ;  80  R.  R. 
507  and  3  Q.  B.  449 ;  61  R.  R.  249  ref .  to. 

Quare:  Whether  S.  424  of  0.  P.O.  is 
limited  in  its  application  to  cases  of  what 
might  be  called  torts  or  wrongs  25  0.  239 
ref.  to.  MANINDRA  CHANDRA  NANDI  v. 
THE  SECRETARY  OP  STATE  FOR  IN- 
DIA IN  COUNCIL.  5  C.  L.  J.  148=84  C. 
257. 

5  S.  5,  99 — Cess— Liability  of  owner  after 
sale. 

The  plaintiff  purchased  a  revenue  pay- 
ing estate  belonging  to  the  defendants  in 
execution  of  a  mortgage  decree  against  them. 
The  defendants  had  not  paid  to  the  Collector 
the  amount  of  cesses  due  under  Act  IX  of 
1880,  Bengal,  and  after  the  purchase  the 
Collector  proceeded  to  realise  the  same 
under  section  99  of  the  Act.  The  plaintiff 
had  to  pay  the  amount  and  he  then  institut- 
ed the  present  suit  for  recovering  it  from 
the  defendants.  The  lower  Courts  held  that 
the  amount  of  cesses  payable  by  the  holder 
of  an  estate  under  Act  IX  of  1880,  Bengal, 
was  a  charge  on  it  and  the  plaintiff  baring 
purchased  subject  to  all  existing  charges  was 
not  entitled  to  be  re-imbursed  by  the  de- 
fendants. 

Held,  that  the  view  of  the  law  taken  by 
the  lower  Courts   was  wrong. 

Under  section  99  of  the  Bengal  Cess  Act 
the  Collector  has  the  power  to  recover  any 
sum  due  under  the  Act  from  the  tenants  in 
an  estate  after  recording  a  proceeding  and 
giving  notice  to  the  tenants  to  that  effect. 
It  is  a  power  in  the  nature  of  a  right  to  at- 
tach the  rents  payable  to  the  person  from 
whom  the  dues  are  recoverable.  The  Col- 
lector by  recording  a  proceeding  under  sec- 
tion 99  constitutes  himself  a  Receiver  for 
the  collection  of  dues  to  the  estate.  He  has 
no  power  to  realise  the  amount  by  sale  of 
the  estate  as  if  it  was  a  charge   having  a  pri- 
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ority  ovor   other  chargoa.     NAWAB  ASSAN- 
ULLAH    BAHADUR  v.   MANJUHA  BANU- 

SOWN  357-80    C- 778 

6  S.  6— 3^  G.  257  No.  4  supra. 

7  S.  16— Salo— Suit  ^o  set  asido— 10  C.  W. 
N.  969—33  G.  1178  (P.  C.)  See  Bengal  Act  VII 
of  1880  No.  18. 

8  S.  20— 11  0.  W.  N.  211,  No,  2,  sw2^ra. 

9  S.  29. — Suit  for  rent  by  one  share— Alter- 
native claim — Bengal  Cess  Act  S.  29. 

A  suit  is  maiutainablo  by  ono  of  several 
joint  landlords  for  recovery  of  balance  of 
rent  due  from  a  tenant,  and,  in  the  altor- 
nativo,  for  recovery  of  the  sum  which  may 
have  been  collected  by  his  co-sharers  in  ex- 
cess of  their  legitimate  share.  So  far  as  the 
claim  against  the  co-sharers  is  concerned, 
S.  20  of  the  Cess  Act  has  no  application.  4 
C.  350  applied.  SHAM  SINGH  v.  KISHUN 
BATAl.     6  C.  li-  J.  190 

10  Ss.  36,  41 — Competent  Court — Road 
Cess.     28  0.  109.     Col.  1002,  Part  I. 

11  S.  41— Scope  of— Bengal  Tenancy  Act 
(VIII  of  1885),  Section   T'l—Eoad-cess—Abwab. 

A  contract  by  which  a  tenant,  as  between 
himself  and  his  landlord,  undertakes  to  pay 
the  whole  road-cess,  is  not  illegal. 

Section  41  of  the  Cess  Act  is  neither  ex- 
haustive nor  prohibitive  and  does  not  in- 
validate such  a  contract. 

Road-cess  is  not  an  abwab  within  the 
meaning  of  section  74  of  the  Bengal  Tenancy 
Act.  4  Cal,  576  followed.  ASHUTOSH 
DHAR  V.  AMIR  MOLLAH.  3  G-  L-  J- 
837. 

12  S.  41 — Construction  of  deed — Cess,  U- 
ability   to  pay — Mokurari  lease. 

A  perpetual  mokurari  lease  implies  that 
the  tenancy  is  permanent,  heritable  and 
transferable,  and  that  the  rent  is  fixed  in 
perpetuity. 

It  is  open  to  the  Zsmindar  and  the  te- 
nure-holder to  contract  themselves  out  of  the 
provisions  of   c.  41  of    the    Bengal  Coss   Act. 

Where  in  a  perpetual  mokurari  lease  the 
rent  was  fixed  by  a  clause  which  runs: — At 
varying  ja7)ias,  to  wit,  at  an  annual  uniform 
jamas  of  -Rs-  1,580  from  1,284  to  1,291  (Fasli), 
and  at  an  annual  consolidated  jama  of  K&- 
1,585  of  the  currant  coin  from  1202  (Pasli)  to- 
gether with  abwab  such  as  selami  for  Dusserah 
and  Holi,  Purkha,  Sair,  Road  cess,  Public 
Works  ccsa,  &c.,  all  of  which  are  included  in 
that  very  sum  ot  Us-  1,585. 

Held,  that  the  contract  does  not  provide 
for  the  contingency  which  happened  in  this 
case,  namely,  an  increase  in  the  amount  of 
cesses  levied  by  the  State. 

Iltldy  also,  that  if  any  additional  cess  ia 
imposed  or  if  the  amount  of  cess  is  increased, 
the  incidence  of  the  new  burden  mu^t  be  re- 
gulated according  to  the  statute.  'MAHA- 
NAND  SVHAI  V.  MUSSAMMAT  SAYEDUN- 
NISSA  BIBI.     12  C.  W-  N-  154. 

13  S.   41—35,  C.  82,  No.  3  supra. 

14  S.  72— 3 1,    C.  257,  No.  5  supra. 

15  S.  81—34,  C.  257  No.  5  supra, 

16  S.  Qd—AppUcabUity  of—Djcununt,  cuZ- 
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mlisihility  of,  not  objected   to  in  the  loiuer  Court 
— Dacree,  not  inter  prirte<i,  admissibility  of. 

Tiio  plair)ti(l  alleging  himwlf  to  bo  a 
Khastkar  or  lioklor  of  a  right  of  occupancy 
sued  the  defendants  for  the  possession  of 
the  land  on  tbe  ground  th>\t  thoy  wore  in 
oocupition  without  any  right.  The  defend- 
ants produced  certain  rent  ru^eipts  showing 
that  the  landlords  recognised  them  as  Kkast- 
kars.  The  plaintiff  produced  a  rent  decree 
of  1839  (which  contains  a  statorajnt  con* 
trary  to  that  which  appears  in  the  receipts) 
and  road  cess  returns. 

Held  that  the  road  co^s  returns  arc  ad- 
missible in  favour  of  the  plaintiff  and  their 
admissibility  is  not  affected  by  section  95  of 
the  Road  Cess  Act.  Section  95  of  the  Road 
Cess  Act  his  no  application  to  the  cess 
where  the  parties  who  tendered  road  cess 
returns  in  evidence  wore  not  the  pirsona 
who  filed  them,  in  pursuance  of  the  provi- 
sions of  the  Act. 

The  decree  though  not  inter  partem  is  evi- 
,denco  to  show  th  it  the  landlords  recognised 
the  plaintiff  as  Khastkir,  and  that  the  rent 
receipts  granted  to  the  defendants  were  frau- 
dulent. When  no  objection  was  taken  as  to 
the  admissibility  of  a  document  in  the  Ciurt 
of  first  instance,  it  is  not  allowable  to  take 
the  objection  in  appaal.  RAMPARSAD  ROY 
V.  LALA  SHAM  NARAIN.     6  C-  L-  J-  22- 

17  S.  99  30  0.  778  No.  5  supra. 

18  S.  lOQ— Rules  fraiwid    undar—Liability 
of  profits  of  a  mela  to  road  cess. 

Section  5  of  the  Income  Tax  Act  (II  of 
1886)  exempts  from  the  liability  to  the  income 
tax  incomes  derived  from  agriculture  or 
operations  connected  wiht  agrioulure. 

Profits  of  a  mda  cannot  be  regarded  aa 
income  derived  from  agriculture  and  are  not 
exempt  from  income-tax.  Such  Profits  are 
not  assessable  with  road  c  ss.  S.  Ill  B.  Rule 
33.  printed  at  pp.  74  5  of  the  Cess  Manual, 
1900,  framed  by  the  Board  of  Revenue  under 
Section  106  of  tho  Cess  Act  (Bengal)  is  ultra 
vires.  UMED  RASUL  SHaHA  FAKIR  v. 
ANATH  BANDHU  CHOWDHURI.  28  C-. 
687. 


(23)  Act  II  of  1882 
ment  Act), 


(Bongal  Em  bank- 


1.  S,  76,  CI.  {a)  72— 'Shall  odd  to.' 

The  words  'shall  add  to  any  existing 
embankments'  in  S.  76,  CI.  {n)  of  Bengal  Act 
II  of  1882,  include  an  addition  to  the  height 
of  the  embankment.  11  G.  570  overruled.— 
AJODHYA  N\Tir  KOILA  v.  R  VJ  KRISHTO 

BHAR.     30  C- 418. 

2.  s.   77— Public  embankment— Destruction 

of  embankment. 

An  embankment  is  a  bank  made  or  erect- 
ed by  some  act  of  construction  and  docs    not 
include   a   sand    Bank    which    has   arisen  by 
natural   causes:    and  the   cutting  through  or 
I  destruction    of  such   sand  bmk  for  purposea 
ot  cultivatioQ    is    not  punishable    as  destruc- 
!  tion  of  a   public   embankment  under  S.  77  of 
1 10    Bengal    Embaakmoab    Act.     BUSSUM- 
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BITUR  SINGH  v.  THE  QUEEN  EMPRESS. 
6  C  W.  N.  108. 


(24)    Act  III  of  1884 
palities  Act) 


(Beng^al  Munici- 


1  S.  30— Land  Acq7iisition  Act  (1  of  1891), 
section  30 — Apportionment  of  compensation — 
^'Burning  ground/  'whethar  a  '^gliat" — ^^Qkat." 
Meaning  of — Maintenance  by  and  control  over 
it — Dedication.  Meaning  of  —Dedication  of 
land,  and  'user  of  land.  Distinction  between 
— Acquiescence — Estoppel —  Valid  dedication 
What  constitutes — Abarido7ime7it  of  site,  com 
pulsory — Land.  Acquisition  of— Compensation 
to  whom  payable.  Determination  of — Vahi 
alion.  Principles  of,  luhen  subject  to  restric 
lions — Dedication,  express  or  implied. 

A  dedication  of  land  to  public  pur- 
poses ueod  not  necessarily  bo  expressed  but 
may  be  implied  from  tbe  conduct  of  the 
owner. 

Where  .the  owner  seta  apart  land  for 
the  use  of  the  public  and  formally  declares , 
that  such  is  his  intention,  or  where  he 
conveys  land  to  a  Municipality  or  to 
trustees  to  hold  for  the  use  of  the  public, 
the  dedication    is  an    express  one. 

An  implied  dedication  arises  by  opera- 
tion of  law  from  the  acts  of  the  owner 
and  is  really  founded  upon  the  principla 
of  estoppel;  it  proceeds  not  upon  the  prin- 
ciple that  a  grant  has  actually  been  made, 
but  rather  on  the  principle  that  the  owner 
having  allowed  the  public  to  enjoy  the  user 
for  any  particular  purpose,  is  estopped  from 
denying  the  right  of  the  public  to  the  enjoy- 
ment of  such  user. 

Exclusive  and  continuous  user  by  the 
public  with  the  owner's  knowledge  and  ac- 
quiescence for  the  prescriptive  pmnod  will 
raise  the  presumption  of  a  grant  or  dedica- 
tion to  the  public  — 66  Am.  St,,  Bep.,  26  ;  57 
A7n  Rep.,  346  ;  28  Am.  Bep.,  464,  referred  to. 

A  dedication  is  a  devotion  to  public  uses, 
either  of  the  land  itself  or  of  an  easemeut  in 
it,  by  any  unequivocal  act  of  the  owner  of 
the  fee  manifesting  such  clear    intention. 

It  is  not  essential  to  constitute  a  valid 
dedication  that  the  legal  title  should  pass 
from  the  owner  ;  nor  is  it  inconsistent  with 
an  effectual  dedication  that  the  owner  should 
continue  to  make  any  and  all  uses  of  the  land 
■which  do  not  interfere  with  the  uses  for 
which  it  is  dedicated. — 10  Peters,  662  (712);  27 
Am.  D'C,  559  (Notes)  ;  L.  B.,  7  g.  £.,  47  ;  9  Cal., 
75,  refi  rred  to. 

One  of  the  essential  elements  of  a  good 
dedication  is  that  it  should  be  made  to  the 
public  ;  that  it  should  be  irrevocabje  ;  and 
that  the  land  should  be  for  ever  dedicated 
for  the  designated  public  use. — 8  G.  B.  N.  S., 
848  ;  42  California,  541,  referred    to. 

But  after  a  valid  dedication  has  been 
made,  if  the  use  for  which  fcbo  property  is 
dedicated  becomes  impossible  of  execution, 
or  if  the  object  of  the  use  wholly  fails,  there 
is  an  abanaoament,  in  consequence  of  which 
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the  rights  of  the  public  therein  fail  and  a 
reversion  takes  place,  as  the  dedication  has 
spent  its  force  wlion  the  use  ceases. — 10  L.  li, 
A.,  593  ;  24  L.  U.  A.,  813  ;  8  C.  C.  A.,  27  ;  s-  c, 
59  Fed  ;  Bep,,  96  ;  93  Am  ,  Djc,  114,  referred 
to  ;  L.  B.,  24  I.  A.,  177  a.  c,  25  Cal.,  194,  ex- 
plained and  distinguished. 

The  determination  of  the  question,  who 
are  the  persona  to  v/hoin  tho  amount  of 
compensation  awarded  for  acquisition  of  land 
is  payable,  depends  upon  the  ascertainmoiib 
of  th-  rights  and  interests  of  tho  several 
claimants  to  the  property  at  tho  time  of  its 
acquisition. 

There  is  a  substantial  distinction  be- 
tween cases  in  which  the  question  of  the 
principle  of  valuation  of  laud  acquired  when 
it  is  subject  to  restrictions  as  to  use  arises, 
and  those  in  which  is  raised  tiie  question 
as  to  the  principle  upon  which  compensa- 
tion, when  it  has  been  awarded  tor  land 
subject  to  restrictions  as  to  use,  has  to  be 
apportioned  amongst  persons  interested  ia 
the   property. 

The  principle  of  valuation  of  such  land 
and  of  apportionment  of  compensation  awar- 
ded for  It  discussed. —  W  C.  B.  3-47  \  L.  E, 
6  Q.  B.,  37;  1ST.  L.  B.,  6Bi,  confirmed  oa 
appeal.  19  T.  L.  E.  363  ;  L.  B.  9,  Eq.,  579; 
L.  B.  11  Eq.,  15;  L.  B.  11,  Eq.,  H3  refer- 
red to. 

The  word  ^^  ghat"  ordinarily  means  a 
flight  of  steps  made  of  wood,  bricks,  stones, 
iron,  etc.,  for  access  to  the  water  of  a  tank 
or  a  river  :  it  also  means  the  place  on  a 
river  bank  (or  on  a  tank)  where  people  or- 
dinarily bathe,  or  where  boats  are  moored 
for  purposes  of  a  ferry  or  othersviSBt  or 
whicn  is  used  for  the  purpose  of  loading 
or  unloading  goods.  Tho  word  ''ghat^"  does 
not  include  a  tract  of  land  used  as  a  bura- 
ing-ground. 

The  word  ^'ghat,"  used  in  Section  30 
to  the  Bengal  Municipal  Act,  was  not  in- 
tended to  include  a  burning-ground.  The 
term  ^'ghat"  does  not  lucluae  any  portion 
or  the  subsoil  and  cannot  consequently  ap- 
ply to  the  burning  ground. — 13  UuL,  17i  ; 
^0  Gal.,   73ii,   referred  to. 

The  phrases  '*  not  being  private  pro- 
perty" and  "nob  being  maintained  by  Go- 
vernment or  at  thd  public  expense,"  used 
in  Section  30  of  the  Act,  connected  by  the 
coL'juuction  "  and,"  must  be  taken  aistri- 
buLiveiy  and  not  collectively.  The  sectioa 
means  that  ail  roadd,  etc.,  shall  vest  in  the 
Oommissiouerb  ;  but  road,  etc.  being  private 
proijerty,  sLiall  not  so  vest;  and  roads,  eic, 
mtvintained  by  Goverumeni  or  at  tho  public 
expense,  shall   also    not    vest. 

But  so  far  as  ghats  are  concerned,  ejec- 
tions 30  and  32  of  the  Municipal  Act  over- 
lap, and  there  is  an  apparent  inconsistency. 
THE  GHAIKMAN,  HuWRAH  MUNlGIPAJj- 
iTY      V.     KHETTKa      KRISTO     MITTER. 

i  C.  L.  J.  3iS-10  C.   W.  N.  1044. 
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2'  S.  34,  37 — Lease  taken  by  Municipal- 
ity — Execution —  VulidUy, 

S.  34  of  tho  Bengal  INIunicipal  Act  ahould 
be   read   with   S.    37    of    Ihut    Act. 

Where,  tlaoroforo,  a  MuaicipiUity  purpf>rfc- 
ed  to  take  a  lease  of  Lnid;;  involving  a 
value  exceeding  Us.  500,  but  tho  Kabnliijat 
was  signed  by  the  Gliairaian  and  was  muroly 
witnessed  by  two  other  Oojiimis.sioners,  but 
not  signed  by  them  as  contracting  parties, 
and  further  the  document  was  not  sealed 
with  the  commoa  seal  of  tho  Commis- 
sioners. 

Held  — ih&t  the  lease  was  not  binding 
on  the  Commissioners.  THE  CHAIBMAN 
OF  THE  MaNIClPAL.  COMMISSIONERS 
OP  SOUTH  BARliAGKPQR  v.  AMULYA 
NATH  chatterjeb.  12  C- W.  N  50  =  31 
C  1030. 

3  S.85,87{d),  113,  114,  116~  Jurisdiction 
of  the  Civil  Court  to  question  assessment  — 
**  Circuni'itances  and  property  within  the  Mu- 
nicipality,  meaning  of. 

Section  116  of  the  Bengal  Municipal  Act 
(III  of  1884J  dees  not  take  away  tho  jurisdic- 
tion of  Civil  Courts  in  a  case  in  which  it  is 
alleged  and  ostablishod  that  the  assessment, 
the  propriety  of  which  is  in  controversy,  is 
open  to  objection  on  the  ground  that  it  is 
ultra  vires.  Navadip  Chandra  Pal  v.  Puma- 
nanda  Saha,  3  C.  W,  N.  73,  and  Kameshwar 
PersJiad  v.  T}ie  Chairman  of  the  Bhabua  Mu- 
nicipality. I.  L.  R.  27  Cal.  8-19,  referred  to. 
A  ratepayer,  who  occupied  a  holding  within 
the  Municipal  limits,  was  assessed  with  an 
annual  tax  with  reference  to  the  salary  earned 
by  him  within  the  Municipality.  He  took 
exception  to  the  assessment  under  s.  113  of 
the  Bengal  Municipal  Act  (III  of  1884),  but 
his  application  was  rejected  by  the  Municipal 
authorities  without  recourse  to  the  proce- 
dure laid  down  in  s.  114  of  the  Act  and  he 
declined  to  pay  the  sum  assessed.  The  Mu- 
nicipality brought  a  suit  against  him  for 
recovery  of  arrears  of  tax.  Upon  an  objec- 
tion taken  by  the  defendant  that  the  assess- 
ment -.was  ultra  vires  and  that  it  was  not 
made  according  to  his  "  circumstances  and 
property  within  the  Municipality", 

Held,  that  the  assessment  was  rightly 
made  and  that  "  the  circumstances  and 
property  "  meant  tho  wliolo  amount  he 
earned,  and  not  what  he  spent  witliin  the 
Municipality.  CHAIRMAN  OF  GIRIDIH 
MUNICIPALITY  v.  SRISH  CHANDRA  MO- 
ZUMDaR.    12  C-  ¥/.  N  709-35  C-  359- 

4  S'?.  ^02,  213—iiemjv<il  of  a  wall  and  a 
privy  — O.oner  or  lessee — ReQul>iti<ni  or  notice 
to  rem  ve — Savice  on  persoii  wJio  has  built 
— Faitate  t)  comply  wiih  requisition — Liabi- 
lity. 

The  notice  contemplated  by  section  202 
for  the  removal  of  any  wall  or  olhor  ob- 
struction erected  or  any  road  or  drain 
should  be  served  upon  the  person  who  may 
have  erected  the  same,  and  oii  failur-^  to 
ooniply  with  such  req'.iisition,  he  alone  is 
respoksible  to  a.    prosecution   uudor  section 
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218  of  the  Act.  So  where  a  wall  and  a 
privy  wore  o»octod  by  the  less-'o  and  nob 
tl:e  owner  of  a  land  or  buildings,  th;  les-iea 
aloQO  is  liable  to  a  pro.seoution  f.>r  u  ju  com- 
pli:>nce  with  a  requisition  issuil  t.>  rc-niovj 
such  wall  or  privy.  SK\M\  BfBEE  y.  JA- 
DAB   GHUNDER    BANERJEE      3    C.  L   J. 

223. 

5  Ss.  236  and  273—Builiint  I'.ppAr  storey 
to  house  without  'permission  of  Municipality — 
Permission  not  necessary. 

The  accused  was  convicted,  under  section 
273  (i)  of  the  Bengal  Municipal  Act,  by  the 
Sub  Divisional  Magistrate,  who  was  alao 
Chairman  of  the  Municipality,  for  making 
an  addition  to  his  house  by  commencing 
to  build  an  upper  storey  without  the  per- 
mission of  th3  Municipal  Board.  He  was 
also  directed  by  the  Magi.-jtrate  as  Chair- 
man to  demolish  the  addition  made  to  his 
house. 

Held,  that  no  permission  was  necessary 
and  the  conviction  and  order  directing  de- 
molition were  illegal.  The  High  Courc  on 
revision  sot  aside  the  v/hole  order. 

The  Building  Regulations,  section  236 
et  seq,  relate  to  building  or  re-building  a 
house,  and  the  previous  sections  relating 
to  alteration  of  a  house  contemplate  ob- 
struction or  encroachments  on  roads.  EM- 
PEROR v.  MATHURA  PRASAD.     29  C-  491. 

6  S  233,  273— Building — Plan — No  order 
within  six  loeehs — Right  to  build— Subsequf,nt 
plan  suggested  by  municipality — Conformity 
loith  suggestion — Building  —  Sanction — Tune 
for  Commissioners  to  pass  orders — Computa- 
tion:— 

A  person  who  submitted  complete  plans 
and  specification  of  a  building  for  sanction 
of  commissioners  can  proceed  to  build  ac- 
cording to  his  plan  if  the  commissioners 
pissed  no  orders  on  the  application  for  a 
period  of  six  weeks.  The  builder  is  not 
bound  by  any  subsequent  order  of  the  com- 
missioners as  to  the  plan  of  the  building 
and  the  fact  that  he  accepted  some  of  their 
suggestions  and  tried  to  conciliate  their  ob- 
jection does  not  destroy  his  right  to  build 
according  to  his  own  plan;  held  according- 
ly, that  he  could  not  be  convicted  for  uod 
conforming  to  tbeir  order  passed  after  he 
acquired  a  right  to  build  on  his  owi  plan. 
The  time  within  which  the  coramis-ionevs 
have  to  pass  orders  on  an  applicaiion  for 
sanction  to  build  should  be  calc^jlated  from 
the  date  Vi^hen  tiie  plan  and  specification 
are  submitted  to  tho  commissioners  in  a 
complete  form  so  as  to  be  capable  oi  being 
dealt  with  by  them.  SE'vVNANDAN  v. 
V I GE-  C  H  A I R  M  A  N  O  F  D .\  R  J  i:;  E  L I NG  M U  - 
NICIPALITY.     6    C   W   N    42. 

7  Ss.  270  (3),  271,  272,  273  — As  amended 
bii  (IV  B.  C.  of  1894)  Section  270  (3),  271, 
353. 

Section  353  of  the  Bengal  Municipal 
Act  lays  down  ;  that  no  pros-oution  under 
this  Act  or  any  bye  law  made  in  pu)suanca 
thereof,  sball  be  instituted  without  the  order 
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or  conaonfc  of  tho  coramlssionors,  and  no 
Buoh  prosocution  shall  bo  instituted  oxoopt 
within  thrco  monilis  noxt  after  tho  commis- 
sion of  such  offontG,  in  which  case  a  prosecu- 
tion may  bo  instituted  within  tlirco  months 
of  tho  date  on  wiiich  tli!>  commissiouor  or  tho 
existouco  of  tlio  olfo!  oo  was  first  brought 
to  the  notice  of  tho  Ohairmau  of  tho  Com- 
missi )uors 

Tho  olfonco  under  section  270  (3)  of  tho 
Bengal  Municipal  Act  is  not  a  continuous 
one. 

The  service  of  requisitions  on  the  ac- 
casod  sliould  bo  proved  before  ho  can  bo 
convicted  under  section  271.  BIDFtU  BHU- 
SAN  MULLICK  v.  THE  ASSENSOLE 
MUNICIPALITY.  Q  Q-  W-  N-  167. 
8.  S.  273. 
It  was  found  that  the  accused  kept  7  or 
8  ponies,  ahout  4  cows,  and  some  sheep  and 
Bho  let  out  one  carriage  and  a  pair  of  ponies 
on  a  monthly  hire  and  the  said  carriage  and 
the  ponios  were  kept  in  her  scabies.  It  was 
also_  proved  that  tho  accused  kept  other 
ponies  for  sale  and  some  sheep  for  supplying 
jnutton  to  gentlemen  and  she  also  supplied 
jnilk  to  others. 

Held  that  the  facts  found  against  the 
accused  did  not  render  her  liable  within  the 
terms  of  saction  273.  of  tho  Bengal  Municipal 
Act.  FAIRWEATHER  v,  SURESH  CHUN- 
DER  DUTT.     5  C.  W  H.  331. 

9.  S.  278-29  C  491  No.  5.  5  C  W  N  42  No. 
6  supra. 

10.  S.  3^53-6  C.  W.  N  167  No.  7  supra. 

11.  S.  363  —No  difference  batween  Section 
87  of  Act  III  of  1864  &  Section  363  of  Act  III 
of  1884— Limitation— 3  C.  L.  J.  376.  See 
Bengal  Act  III  of  1864  S.  87. 

(25)    Act  VIII  of  1885  (Bengal  Tenan- 
cy Act). 

1  S.  1-Bengal  Tenancy  Act  (VIII  of  1885)- 
Bent  Stat— Instalment  decree,  power  of  Court  to 
make— Civil  Procedure  Code  Ss.  210,  622— 
High  Court's  power  of  revision. 

A  decree  for  rent  under  the  Bengal 
Tenancy  Act  can  not  be  made  payable  by 
mstalments,  Ss.  210  of  the  Civil  Procedure 
Lode  not  applying  to  such  a  decree. 

Where  a  Munsif  made  an  order  for  the 
payment  of  the  amount  of  rent  decreed  by 
instalments,  he  committed  an  error  of  law 
only  and  not  an  error  in  the  exercise  of  his 
3urisdictiou,  within  Sees.  622  Civil  Procedure 
Code.  SHTBH  NARAIN  v.  BAIKUNTHA 
NATH.     lie.  W-N.  857.  '^^^-LiiA 

2  S.l— Amendment  Act  (III  B  G  of  1893)  S 
9-Decis%on  of  Settlement  Office  that  land  held 
rent  fre^—Resjudicata— Decision  tinder  Ch  X 
of  the  Bengal  Tenancy  Act  ( VIII  of  1885)  before 
amendment.  *' 

In  a  proceeding  under  Ch.  X  of  the  Ben- 
gal Teuauoy  Act  before  tho  passing  of^ct 
III,  B.  C.  o     1898,  the  settlement    autrorities 

their   rent-free   land   were  not  rent  free  and 
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thoy  accordingly  assessed  tho  same  with  rents. 
Held,— That  by  tho  operation  of  Ss.  9  of 
Act  III,  B.  C.  of  1H98,  tho  Civil  Court  is  pro- 
eluded  from  adjudicating  on  tho  samo  matter. 
NABIN  CHANDRA  v.  RAD  A  KISHORE. 
11  C  W.  N.  859 

3  S.  1 — Landlord  and  tenant — Co-sharer 
landlord — Suit  for  entire  rent — Co-shartrs 
made  defendants— Maintainability  of  suit — 
*  Landlord,'  who  is — Assignee  of  land  as  well  aa 
of  arrears  of  rent. 

A  co-sharor  landlord  is  entitled  to  main- 
tain as  suit  for  the  entire  roi  t,  if  his  co-sharcra 
are,  on  their  refusal  to  join  as  plaintiffs, 
made  defendants  in  the  suit.  (7  C.  L.  J.  139 
foil.) 

Tho  person  to  whom  the  land,  the  rent 
for  which  is  claimed  as  also  the  arrears  of 
rent,  is  transferred  is  an  ass  guee  of  the 
whole  interest  of  the  landlord  and  is  a  'land- 
lord' within  the  Bengal  Tenancy  Act.  (4  C. 
W.  N.  605  dist.).  SASHI  KUMAB,  MIRBA- 
HAR  V.  SITANATH  BANERJI.  7  C-  L- J. 
426. 

4  S.  l~Occupancy  holding— Submergence 
Rent,  non-payment  of — Extinguishment — 6 
C.  L.  J.  149— -See  Bengal  Act  VIII of  18G9  S.  6. 
6.  S.  1 — Khas  possession  of  land — Suit  for 
—Landlord  and  tenant — Forfeiture— Estop- 
pel. 

In  a  previous  rent-suit  between  the 
parties  it  was  decided  that  the  defendants 
wore  not  the  plaintiffs'  tenants.  On  the 
plaintiffs*  filing  the  present  suit  to  eject  the 
defendants,  held,  that  the  deiendanls  were 
estDpped  by  a  matter  of  record  from  plead- 
ing that  they  were  the  plaintiffs'  tenant ; 
and  that  being  so,  the  plaintiffs  were  en- 
titled to  take  Tihas  possession  of  the  land. 
FAYJ  DHALI  u.  AFTAB  UD-DIN  SIRDAR 
6  C.  W.  N.  575. 

6.  S.  2,  104,  107— Suit  for  declaration  of 
nattire  of  rent  payable  by  tenant  and  that 
plaint  lands  were  nij  jote  lands— Settlement 
proceeding  fixing  certain  hind  of  rent,  exis- 
tejice  of,  whether  a  bar  to  suit— Necessity  for 
adjudication  as  to  nij-jote  or  otherwise  of 
land— And   C,  P.  C,  S,  13. 

The   plaintiff  sued  for  a  declaration  that 
the    land  in    dispute,  situated  in   Orissa,   was 
held  by  the    defendants   under  the   plaintiffs 
on  a  produce   rent     and   not     on   a   money 
rent   as    shown   in    the     settlement     records 
and  also    for   a    declaration    that   the   lands 
were    the  nij-jote  lands  of   the   plaintiffs  and 
used    to    be    cultivated    before    the   plaintiffs 
and  their   ancestors.     Both  the  lower   Courts 
held    that  the  first   question  was   rzs-judicata 
by   virtue    of  a    settlement     proceeding    and 
that    there  was    no    necessity    for    determin- 
ing   whether  tho    lands  were    nij-jote    or  not. 
Held,    the    Settlement  Officer    had   jaris- 
diction    to    deal    with     the     question    of    fair 
rents   arising     between    the   parties,    because 
a   settlement    of     revenue    was     being    made 
in   the    province    of  Orissa.     That    being   so, 
the   Settlement  Officer    had   -jurisdiction   un- 
der  sub.  S.   2  of  S.   104   of   the   Bengal  Te- 
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nancy  Act.  He  fixed  a  monoy-ront  and  not 
a  produco-rent  as  payablo  by  tho  defendants 
to  tho  plaintiffs.  No  objection  was  prcforr 
ed  under  S.  105  and  no  dispute  was  raised 
under  S.  lOG  and,  tlieroforo,  under  the  pro- 
vision of  S.  107,  the  decision  of  the  Settle- 
ment Officer  in  tho  proceedings  for  settle- 
ment of  rent  under  S.  104  had  tho  force 
of  a  decree.  Consequently,  tho  plaiutifi's 
claim  for  rent  in  kind  was  barred  by  rub 
of   res  judicata. 

Held,  also  that  it  was  quite  unnocos- 
Bary  in  this  case  to  decide  whether  the 
lands  were  the  nij-jote  land  of  the  plaintiffs 
or  not,  for,  in  Orissa,  occupancy  right  can 
accrue  in  nij-jote  and  their  accrual  is  not 
barred,  as  in  Bengal,  under  S.  IIG  of  the 
Bengal  Tenancy  Act.  This  section  was  not 
extended  to  Orissa.  BRAHMANUNDA  MA- 
HAPATRA   V.   ARJUN  RAUT.     1.    C.    L.  J. 

sio. 

7  S.    2.  11,  17,  18— Transfer  of  a  tenure- 
Liability  of  tenant. 

Where  the  defendant  held  separately  a 
share  of  a  sikmi  taluq  under  the  plaintiff,  and 
transferred  that  share  to  a  third  party  and 
served  a  notice  of  the  transfer  on  the  plaintiff- 
landlord  as  prescribed  by  s.  12  of  the  Bengal 
Tenancy  Act. 

Held  that  the  act  of  the  defendant  in 
making  the  transfer  did  not  amount  to  a 
Bub-division  of  the  tenure,  and  that  the 
defendant  was  not  liable  for  rent  for  any 
period  subfequent  to  the  transfer.  Ghinta- 
moni  Dutt  v.  Rash  Behari  Mondul  (I.  L.  R., 
19  Cal.  17),  referred  to.  KALI  SUNDARI 
DEBI    V.  DHARANIKANTA  LAHIRI.  88  C- 

879=10  CW.  N  272. 

8  Ss.  2   (4),  74,  179-Abwab— 10  C.   W.N. 
527-4   C.   L.J.  521— See  Bengal  Act  X  of  1859 

s.  10. 

9  S.  3— Bengal  Tenancy  Act  (VIII  of  1885) 
Section  3 — Landlord  and  Tenant — Lease — 
Putridar  contracting  to  pay  Government  He- 
venue — Default  by  Putnidar— Pat/meni  by 
zemindar — Amount  if  recoverable  tender  Putni 
Begulation  (III  of  1819),  Section  3— Rent  not 
payable  to  landlord. 

Where  by  a  putni  lease  the  annual  jama 
(rent)  was  fixed  at  Rs.  6,000  and  besides  the 
said  rent,  the  yutnidar  (lessee)  undertook  to 
deposit  into  the  Collectorate  the  Government 
revenue  of  Rs.  40,156-14-9^  fixed  for  the 
share  of  the  estate  granted  in  putni  and  pay- 
able by  the  lessor,  kisb  by  kist,  failing  which, 
the  putni  lease  was  to  be  cancelled  and  would 
become  null  and  void  and  the  landlord  was 
to  take  khas  possession. 

Held,  that  the  payment  by  putnidar  of 
the  Government  revenue,  though  no  doubt 
was  a  part  of  the  consideration  to  be  render- 
ed by  the  lessee  for  the  enjoyment  c4  the 
tenure,  it  was  not  money  payable  to  the 
landlord,  and,  as  such,  was  not  rent  within 
the  meaning  of  Section  '6  of  the  Bengal 
Tenancy  Act  and  could  not  be  recovered  a^j 
rent  under  the  special  provisions  of  the 
Putni  Regulation.     MAHARAJA  BAHADUR 
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SIR  JOTINDRA  MOHAN  TAGORE  v.  BIBI 
JAKAO  KUMARI.  10  W-  N-  C  201  (P-  C-); 
3C  L.J.  7  =  83  C  140  (P  C) 

10  S.  3  (2)- Registered  proprietor— Mort- 
gage—Rent.  9  C.  W.  N.  482.  See  Act  VII  of 
1876  S.  55. 

U  S.  3  (5)— Sch.  III.— Suit  by  landlord 
for  recovery  of  drainage  charges  from  tenant. 
5  0.  L.  J.  19.     Col.  1B97,  P.  I. 

12  S.  3  {5)— Limitation — Suit  for  damages 
— Suit  for  rent — Whether  a  suit  for  rent  pay- 
able by  tenant  under  leate  to  superior  land- 
lord is  one  for  rent  or  damages — Lease^ 
construction  of. 

A  took  lease  of  certain  mouzahs  from 
B.  in  darputneo  and  seputneo,  and  coven- 
anted to  pay  annually  Rs.  3,191  to  the 
superior  landlords  of  B  direct,  and  Rs. 
1,800  to  B.  A  was  to  take  receipts  from 
tlie  superior  landlords,  make  them  over  to 
B  and  tako  receipts  from  the  latter.  Tho 
whole  amount  of  Rs.  4,991  was  described 
in  the  lease  as  annual  rent  fixed,  and  in 
certain  eventualities  arising  out  of  non- 
payment by  A  to  the  supeior  landlords,  B 
was  authorized  to  realize  the  amount  from 
A  by  bringing  a  suit  for  arrears  of 
rent: 

Held,  upon  a  construction  of  the  lease, 
that  a  suit  brought  by  B  for  realisation 
from  A  of  the  amount  which  the  latter 
failed  to  pay  to  the  superior  landlords 
under  the  terms  of  the  lease,  was  for  the 
purpose  of  limitation,  one  not  for  rent 
but  for  damages  for  breach  of  covenant. 
Rutnessur  Biswas  v.  Hurish  Counder  Bose, 
(I.  L  R.,  11  Cal.  221)  followed.  Basanta 
Kumari  Debya  v.  Ashutosh  Chuckerbutti 
(I.  L.  R.,  27  Cal.  67)  distinguished.— 
HEMENDRA  NATH  MUKERJI  v.  KUMAR 
NATH  ROY,  82  C  169  =  9  C.  W-  N-  96. 
18  S.  3  (5) — Rent— Bengal  Drainage  Act 
S.  45 — Money  payable  by  a  tenant  under  S 
0.  W,  N.  640.     See  Act  VI  of  1880  S.  42  No.  2.  ■ 

14  S.  3,  cl.  9 — Holding,  meaning  of—  Un- 
divided share  in  lands. 

When  an  undivided  share  in  lands  13' 
leased  to  a  raiyat,  such  sharetdoes  not  con- 
stitute a  holding  within  the  meaning  of  the 
Act.  (]  C.  W.  N.  521;  2  C.  W.  N.  44,  680  ref.^ 
A  purchaser  of  such  share  of  lands  even  in 
execution  of  a  decree  for  rent,  does  not  con- 
sequently acquire  any  right  to  annul  in- 
cumbrances. AHADULLA  SHEIKH  v.  GA- 
GAN  MOLLAH.     2  C-  L.  J-  10- 

15  S.  3  (10),  21— Occupancy,  right  of.  9 
C.  W.  N.  141.     See  Act  IX  of  1859  S.  1. 

16  S.  3  cl.  16,  s.  167— Notice  to  annul  in- 
cvmbravce-  Jurisdiction  to  iss7ie  siicli  notice  by 
a  Sub-divincnal  Officer  not  spt.cially  authoris- 
ed by  Local  Govervment — Collector. 

A  Sub  divisional  Officer,  not  specially 
j  appointed  by  the  Local  Government  to  dis- 
chorgo  the  functions  of  a  "Collector"  un- 
der s.  167  of  the  Bengal  Tenancy  Act,  has  no 
power  to  receive  an  application,  nor  has  he 
jurii=diction  to  issue  notice  annulling  an  in- 
eumbrance,  under  that  section.  ]M01I.\BUT 
SINGH  V.  UMAHIL  FATIMA.     28  C-  66. 
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17  Sn.  3,  ni— Landlord  and  Tenant  — R^uit 
decree— Exucutlon  of  decree— lUnt — Payment 
by  under-tcnure-Jiolder  to  avoid  sale. 

A  docvoo  for  malikaaa  roat,  cossos  and 
Govormuonb  rovoiiuo  wiLli  iafcorost  was  passed 
against  Lliti  piitaidar  upju  t!io  basia  of  a  put- 
ni  pottah  accordiug  to  which  a  cortiiu  sum 
was  payablo  as  Lho  atinUu.1  porminanb  mali- 
kana  rent  and  the  putaidai'  was  bouod  to 
pay  the  Goverumout  ruvonao,  tho  rent  of 
tho  supt3rior  landlord,  cessos  and  dak  tax 
payable  in  respect  of  tho  properties  coni- 
prisad  in  the  piUni.  Tho  tenure  in  arraar 
was  advertised  for  sale  under  Chapter  XIV 
of  thi)  Bengal  Tenancy  Act,  when  the  holder 
of  an  under-teuuro  paid  up  the  decree.  Af- 
ter paymoat  the  holder  of  the  under  tenure 
claimed  the  benefit  of  section  171  of  the  lien- 
gal  Tenancy  Act  by  filing  a  suit  for  recovery 
of  the  amount  paid  to  avoid  the  sale.  It  was 
contended  inter  alia  that  the  doci'ao  not 
being  a  decree  for  rent  the  under- tenure 
holder  was  not  maintainable. 

Held,  that  ihe  contention  was  not  valid, 
for  the  sums  included  in  the  decree  for  rent 
were  on  account  of  rent  or  were  payable  for 
the  use  and  occupation  of  the  land  held  by 
the  tenant  aad  might  have  been  made  pay- 
able to  tho  landlord  direct  and  tho  holder 
of  the  under-tenure  was  justiiiod  in  making? 
payment  JAMANADV  3UN"DaRI  OHOW- 
DHRANl  V.  ATAL  CHANDRA  CH.lKRA- 
VAKTI.    32  0.  972. 

18  Ss.  3,  5,  171— Status  of  tenure-holder 
and  raiyat,  dafinitio'j  of,  if  exhaustive — Ei- 
toppel  by  conduct— Ej  actuiint,  suit  for— Origin 
of  tenancy  -Baiyatl  holding  or  tenure  —  Ten- 
ancy, nature  of— Landlord,  deali'ngs  with  tin- 
ant — Conduct — Holding,  under-letting  of,  to 
U7idir-tenants — R:giit  of  occwoancy, 

S.   5   of    Act   Virr  of  1885  (Bengal  Ten- 
ancy   Act)    defines    the    status    of    a    tenure 
holder   as   also    of  a  raiyat,    but   neither    the 
definition   of   a  tenure-hoider    nor    chat  of  a 
raiyat,  is  exhaustive. 

A  person,  who  may  have  orgiaally  ac- 
quired a  large  tract  of  land,  ostensibly  with 
the  object  of  cultivating  it  himself  or  by 
his  servants  or  members  of  his  family,  may, 
by  conduct,  afterwards,  convert  himself,  so 
far  as  third  parties  (under  raiyats)  are  con- 
cerned, into  a  rent-receiver  and  give  those 
persons,  as  against  himself,  the  right  to  re 
main  upon  the  land,  without  being  liable  to 
be  ejected  at  his  iastance,  MOHSUIJi^A 
V.  MANBHAUAN  MIA,  5  Q.  L.  J.  522- 

19  S.  5  -5  G.  L.  J.  522  iSTo.  18  supra 

20  S.  5  (5) — Tenure-hoider — Raiyat — Ci-vil 
Procedure  Code  (Act  XIV  of  iSS2),  s".ction 
13 — Code.  Provisions  of — Gons'ruction  of  Sta- 
tutes. 

Section  5  (5)  of  the  Bengal  Tenancy  Act 
provides  that  where  the  area  lield  by  a  te- 
nant exceeds  one  hundred  standard  bighas, 
the  tenant  shall  be  presumed  to  be  a  tenure- 
holder  until  the  contrary  is  shown. 

Where  it  was  sougut  to  prove  by  the 
facts  that  the  kabuliyat  was  written  on  a 
printed  loria  whioli  Wc)<3  dosoribsad  a,;^  "iorin 


of  kabuliyat  for  those  cultivators  who  hava 
not  been  recognized  q,a  having  occupancy 
rigiits"  and  that  a  receipt  for  rent  given  to 
the  tenant  described  him  as  raiyat  that  ho 
was  a  raiyaf: 

H-ildj  that  tho  tenant  was  not  a  raiyat 
but  a  tenure-holder,  as  tho  question  was  ona 
of  substance  and  not  of  from,  and  tho  evi- 
dence produced  wag  not  sufficient  to  rebut 
the  presumption  created  by  section  5  (5)  of 
the  Bengal  Tenancy  Act  4  B.  L.  R.  798-29 
I.  A.  18G,  G  0.  W.  N.  825-29  G.  707  (P.  G.)  Sea 
for  other  facta  Col,  933  P.  I. 

21  Ss.  5,  ^0  {J),  HG,  19,  82,  85,  US-Non- 
occupancif  raiyati  holding— Heritability — Cus- 
tom— Contract. 

Held,  by  a  majjrity  of  the  Full  Bench 
(Brett  and  iviitra,  Jj.  dissenting)  ihn^t,  under 
the  Bengal  Tenancy  Act,  the  right  of  a  non- 
occupancy    raiyat  is  not    heritable. 

Quaere— y^hoVa&Y  the  right  is  heritabla 
apart  from  the  Act.  MOKUNT  LUKHAN 
NARAIN    DAS   v.   JAINATH    PANDAY.     H 

C  W.  W.  626=5  C  L.  J-  457=34  C-  616 

(F.  B). . 

22  S5.  5,  49 — Holding  partly  homestead 
partly  agricultural — Sub-lease  of  the  homestead 
land — Ejectment — Notice  to  quit. 

An  occupancy  raiyat  whose  holding  wag 
partly  agdeultural  and  partly  homestead,  lot 
out  the  homestead  portion  to  the  defendant, 
upon  whom  he  served  a  notice  to  quit  under 
the  Transfer  of  Property  Act  ;  held  that  the 
incidents  of  the  agricultural  portion  of  the 
holding  would  regulate  the  incidents  of  the 
sub  lease  created  by  the  raiyat  and  that  the  ' 
Transfer  of  Property  Act  had  no  application. 
Notice  should  have  been  given  under  s.  49  of 
the  Bengal  Tenancy  Act.  BaBU  RAM  ROY 
V.  MOHENDRA  N  aTH  SAMANTA,  g  C-  W. 
N.  455. 

28-  S.  7— Landlord  and  Tenant— Enhance- 
ment of  runt— Fair  ana  equitable  rent — Con- 
Str action  of  Kabuliyat. 

When  the  liability  to  pay  enhanced  rent 
has  not  been  in  any  way  restricted  by  the 
kabuliyat,  the  tenant  is  liable  to  pay  at  en- 
hanced rates  under  the  povisions  of  section 
7  of  the  Bengal  Tenancy  Act. 

In  a  suit  for  enhancement  of  rent  under 
section  7  of  the  Bengal  Tenancy  Act,  tha 
Court  fixed  the  rent  which  was  70  per  cent, 
on  the  net  assets,  after  deducting  collection 
charges  thus  leaving  the  tenure  holder  80  per 
cent,  as  his  profits;  the  rent  fixed  being  near- 
ly trebled  of  the  previous  rent. 

Hdd,  that  the  enhancement  was  some- 
what  larger  than  was  called  for  and  it  would 
have  been  fair  and  equitable  to  have  allowed 
the  tenure-holders  a  net  profit  of  40  per  cent 
RA^I  KiJ:^lAR  SINGH  v  MESSRS.  RO^ 
BERT,     WATSON  &  Co.,  Ld.     9    (J.    V/-    K". 

83i: 

24'     S.  7— Enhancement  of  rent  of  a  tenure 
— Permanent  teiiure,  evuidence  of. 

In  a  suit  for  the  enhancement  of  the 
rent  of  a  tenure,  it  was  proved  that  (Is  tha 
tenancy  bad  been  created  for  purposes  of 
reclamation,   but   when   it  originated,   could 
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not  bo  determined;  (2)  the  tenancy  was  not 
limited  in  duration  and  had  deacendcd  from 
father  to  son  and  from  son  to  grandson;  (3) 
that  the  rent  fixed  iu  respect  of  tho  lands 
originally  comprised  in  tbo  tenancy  liad 
never  been  altered  ;  (4)  excess  lands  roolaimod 
from  time  to  Lime  had  been  included  in  the 
tenancy  and  rent  had  bean  'iissessod  thereon, 
but  at  each  soLtlemcnt  the  rent  asse3:ied  at 
the  previous  settlamont  had  boon  left  un- 
touched; (5)  that  the  rent  was  progressive, 
tho  full  amount  being  reached  in  tha  faurth 
year  and  tho  parties  agreeing  that  tho  lessee 
should  thenceforth  conLinuo  t.)  pay  tlio  full 
amount;  (6)  the  lessee  was  entitled  to  hold 
excess  lands  at  a  rate  fixed  in  tho  oju tract. 

Held  that  from  these  circumstances  tho 
inference  might  legitimately  bo  drawn  that 
the  tenure  was  permanent,  tho  rent  had  been 
fixed  in  perpetuity  and  was  not  liable  to  be 
enhanced.— ROBERT  WATSON  &  Co.,  Ld.  v. 
RADHA    NATH.SINGH.     1  C- L  J-  572- 

25  S.  7—Sch.  Ill,  Art.  2—Rmt  suit  for 
enhancemant  of— 8  C.  W.  N.  1—30  C.  1333, 
(P.  C).  Col.  236  P.  1. 

26  S.  11 — Onus — Tenure-holder — Tenure, 
Non-permanent  if  transferable — Transfer  of 
Property  Act  (IV  of  1882),  S.  2,  effect  of. 

In  a  suit  in  ejectment,  where  the  de- 
fence sets  up  a  tenure  by  right  of  purchase 
from  the  former  tenant,  if  the  plaintiff  has 
proved  that  he  is  the  owner  of  the  land,  it 
lies  upon  the  defendant  to  make  out  that 
he  is  a  tenure-holder  and  is  entitled  to  re- 
main thereon. 

The  provisions  of  tho  Transfer  of  Proper- 
ty Act  do  not  apply  to  a  tenancy  created 
before  the  Act  came  into  force.  A  non-per- 
manent tenure  created  before  the  passing 
of  the  Transfer  of  Property  Act  is  not  trans- 
ferable. (2  0.  W.  N.  122  and  32  0.  1023  re- 
ferred to). 

Semble.  S.  11  of  tho  Bengal  Tenancy 
Act  imports  that  non-permanent  tenures 
a.re  not  to  be  regarded  as  transferable.  HI- 
BAMOTL  DASSYA  v.  ANNODA  PROSAD 
GHOSH.     7  C-  L.    J.  553. 

27  Ss.  11  and  12—LleleasQ  by  co-sharer 
— Stamp— Registration^Non-pOTjinent  of  land- 
lord's fee  does  not  invalidate  transfer — Bengal 
Tenancy  (Validation)  Act  (I  of  1903).  S.  1— 
Breach  of  covenant — Cesser  of  liability. 

Ceriain  co-sharers  in  a  permanent  tenure 
by  a  deed,  dated  2ud  December,  1893,  which 
was  registered  in  Book  I,  under  S.  15  of  the 
Registration  Act,  relinquished  all  their  right, 
title  and  interest  and  claim  in  the  tenure 
in  favour  of  the  reiTiaining  co-sharer  who,  it 
was  stipulated,    was   to   remain  in  possession 

»•  and  was  to  be  entitled  to  sell  tho  tenure.  He 
was  also  to  pay  certain  debts  mentioned  in 
tho  deed  for  wh^ch  the  other  co-sharers  were 
to  be  under  no  liability.  The  deed  was 
stamped  with  a  five  rupee  stamp  as   a  release. 

I  No  landlord's  fee  was  paid  as  required  by  S. 
12  of  the  Bengal  Tenancy  Act. 
Held — That  the  deed  was  a  transfer  within 
tho  meaning  of  S.  12  of  tho  Bengal  Tenancy 
Act  and  the  transfer  yukn  complete  as  aoou  as 
I 
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the  doourcont  was  registered.  Tho  non- 
payment of  landlord's  foe  did  not  render  the 
trans-c  i  invalid  owing  to  the  operation  of  S.  1 
ct  Act  I  of  1003,  B.  0. 

Held,  further,  that  the  liability  of  the  co- 
sharera  under  tho  lease  ceased  with  the 
tvausfer.  !G  0.  012,  19  0.  17  foil.  HKMEN- 
DR\  NATH  MUKi:itJI  v.  KUMAR  NATH 
ROY,  12  C.  W-  N  478. 

28  Ss,  11,  11,  SH.—Diir  pntni  holding- 
Transfers  piece  meal— Splitting  of  the  liold- 
ing. 

A  dur-putni- tenure  was  transferred  to 
the  knowledge  of  the  landlord;  to  different 
sets  of  persons  on  different  dates.  The 
landlord  sued  the  original  dur-patnidar 
for    rent. 

Held,  that  having  regard  to  S.  17 
Bengal  Tenancy  Act,  the  transfers  were 
valid  as  against  the  landlord  and  the  trans- 
ferees wore  jointly  and  severally  liable  for 
rent.  Kristo  BuUuv  Ghose  v.  Kristo  Lai 
Singh  (I.  l-».  R.,  IG  Cal.  G12),  Chintamoni 
Dutt  V.  Rash  Behari  Mondal  (I.  L.  R.  19 
Cal.  17),  and  Jogemaya  Dasai  v.  Girindra 
N  .th  Mukherjee  (4  G.  W.  N.  590),  referred 
to.  Macleaa,  C.  J.,  accepted  the  above 
finding  with  considerable  doubt  and  held 
that  under  S.  88,  Bengal  Tenancy  Act  such 
transfers  would  not  be  binding  on  the 
landlord  unless  made  with  his  consent  in 
writing  and  that  it  was  difficult  to  see 
how  tho  original  transferror  is  '  freed  from 
his  original  liability.— KISHORi  RAMAN 
KAPURIA  V.  ANANT  RAM  LAHA,  10  C. 
W.  IJ.  270. 

29  Ss.  11,  18,  74  and  179—Mokurari,  mean- 
ing of — Abwab — Bent. 

The  word  "mokurari"  means  'with 
fixed  rent,"  that  is  to  say,  when  applied 
to  a  tenure,  it  means  a  tenure  held  at  a 
fixed   and  permanent   rate   of     rent. 

Held,  upon  a  construction  of  the  lease 
in  this  case,  that  it  was  not  a  mokurari 
lease,  and  that  the  stipulation  in  the 
lease  for  payment  of  Rs.  3,  instead  of  de- 
livery of  2  goats,  was  an  abwab,  and  that 
the  case  did  not  fall  within  the  protection 
of  S.  179  of  the  Bengal  Tenancy  Act 
GAYRATULLA  SARDAR  v.  GIRISH  CHAN- 
DRA    BHAUMIK.  12  C  "W.  N,  175- 

30  Ss.  11,  18 — 'Kaivii;'  meaning  of—Kaiml 
holding — Hoiu  far  transferable:  — 

'Kaimi'  does  not  import  fixity  of  rent  and 
so  a  kaimi-holding  is  not  transferable  um-'ec 
Ss.  11  and  18  of  the  Bengal  To-ancyAf,— 
FAZEEL  SHEIKH  versus  KARAMUi  DI 
SHEIKH.    6  C/W.  N.  916  at  919- 

81  S.  12— Bengal  Act  I  of  1903,  S.  1— Non- 
payment of  landlord's  fee — Validity  of  trans- 
fer. 

When  a  decree  was  passed  before  the 
passing  cf  the  Bengal  Act  I  of  1903,  render- 
ing a  transfer  invalid  under  S.  12  of  the 
Bengal  Tenancy  Act  for  non-payment  of 
landlord.^'  fee  and  the  Bengal  Act  was  pub- 
lished during  tho  pendency  of  the  appeal,  it 
was  Ji,cld  that  the  decree  of  the   Lower  Court 
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was  not  tlio  final  decision  of  a  Oourt  of  oom- 
petont  jurisdiction  and  S.  1  of  Bougal  Act  I 
of  1003  waa  applicable.  Tho  transfer  was 
not  invalid  moroly  by  reason  of  tho  landlords' 
fee  not  having  boon  paid.  Pl^iAHY  MOHAN 
PAL  V.  ARSED  ALL     8  C-  W-   N- 239- 

31  S.  lii— Transfer  of  occupancy  tenure, 
effect  of  tenant's  liability  to  pay  rant — Validity 
of  transfer  essentialf  to  pass  the  liability  to  the 
transferee. 

In  this  suit  to  recover  arrears  of  rent, 
the  Court  of  First  Instance  found  that 
nothing  passed  on  the  sale,  effected  by  the 
defendants,  vyhich  was  only  colourable  and 
benami  and  that  they,  therefore,  continued 
liable  oven  after  the  sale.  The  Lower  Appel- 
late Court  held  a  contrary  view  on  the 
ground  that,  since  tho  tenure  was  a  trans- 
ferable one,  its  transfer  by  a  registered 
Kobala  was  sufficient  to  discharge  tho  de- 
fendants from  their  liability  to  pay  rent. 

Held,  that  the  cases  (IG  C  G42  and  19  G 
17  Dist.)  relied  on  by  that  Court  did  not 
relate  to  transfers  which  were  colourable  and 
benami  and  simply  showed  that  a  valid  trans- 
fer under  S.  12  of  the  Act  operates  to  dis- 
charge the  transferer  from  his  liability  to 
pay  rent  and  to  pass  such  liability  to  tho 
transferee.  But  in  order  to  give  such  effect 
to  the  transfer,  it  should  be  a  valid  one  and 
notcolourable  and  benami.  JOY  GOBIND 
LAHA  V.   MONMOTHA  NATH  BANERJEE. 

83  C  580. 

32  Ss.  12,  13— Landlord's  fee-^Confirma- 
tion  of  auction- sale — Mistake  of  Court. 

There  was  a  sale  under  a  decree,  and 
there  was  an  application  to  set  it  aside.  That 
application  having  failed,  under  S.  312  of 
the  Civil  Procedure  Code,  the  sale  was  con- 
firmed. It  was  subsequently  found  that  this 
Avas  done  by  a  mistake  on  the  part  of  the 
Court,  inasmuch  as  the  landlord's  fee  not 
having  been  paid,  the  provisions  of  S.  13 
of  the  Bengal  Tenancy  Act  had  not  been 
complied  with.  The  purchaser  made  an  ap- 
plication  asking  that  the  sale  may  be  con- 
firmed after  payment  of  the  landlord's  fee. 

Held,  that  the  Oourt  had  jurisdiction  to 
pass  an  order  granting  the  application, — 
MOHESH  CHUNDER  DAS  v.  HORI  MO- 
HAN  CIIAKRABUTTY.     7  C-  W.  JjJ.  388- 

83  S.  12-12  C.  V/.  N.  478,  No.  27  supra. 

84  S.  13 — Sale — Confirmation  of — Deposit 
of  landlord's  fee — Limitation — Application  not 
in  accordance  with  law — Appeal — Civil  Pro- 
cedure Code  (Jet  XIV  of  1882),  Section  24i. 

There  was  a  sale  under  the  Bengal 
Tenancy  Act  on  the  24th  of  January  1888  and 
an  application^was  made  for  the  confirmation 
of  tho  sale.  The  application  was  discharged 
with  regard  to  some  of  the  applicants  because 
thoy  had  not  deposited  the  landlord's  fees. 
On  tho  23rd  of  January  1900  those  lees  were 
deposited  and  the  sale  certificate  issued.  The 
judgment  debtor  objected  on  the  ground  that 
it  was  barred  by  limitation.  On  appeal  by 
him  it  was 

Held  (1)  that  the  order  wag  appealable 
under  sectioa  244  Civil  Procedure  Code,  (2) 


Bengal  Act  (VUI  of  1885>      (Contd.) 

that  there  was  no  limitation  in  such  casoa  as 
this  and  (3)  that  tho  lower  oourt  was  bound  to 
pass  the  order  oven  if  it  was  moved  by  an 
application  not  in  accordance  with  law. 
KRISHNA  CHANDRA  DUTT  u.  ANUKUL 
CHANDRA.     6  C.  W.  N.  190. 

35  SaZc  of  mokurari  holding  confirmed, 
without  previous  payment  of  landlord's  fee — 
Application  by  purchaser  to  be  put  in  posses- 
sion under  Section  318  Civil  Procedure  Code* 
Right  of  judgment-debtor  to  object. 

A  mokurari  holding  was  sold  in  execu- 
tion of  a  mortgage  decree  and  the  sale  waa 
confirmed  without  previous  payment  of 
tho  landlord's  fee  in  the  manner  required 
by  section  13  of  the  Bengal  Tenancy  Act, 
The  auction  purchaser  obtained  a  certifi- 
cate and  applied  under  section  318,  Civil 
Procedure  Code  to  be  put  into  possession  of 
the  property  purchased  by  him.  Upon  this, 
the  jadgmont-dobtor  whose  mokurari  had 
been  sold,  objected  on  the  ground  that  the 
certificate  was  not  a  valid  certificate  because 
the  sale  had  been  confirmed  without  pay- 
ment of  the  landlord's  fee. 

Held,  that  the  payment  of  the  landlord's 
fee  before  confirmation  of  sale  does  not 
affect  the  position  of  the  judgment-debtor 
but  affects  the  right  of  the  landlord  to  object 
to  a  transfer  of  a  tenant's  right  without  pay- 
ment of  the  fee,  the  object  of  such  payment 
being  to  issue  notice  to  the  landlord  in  a 
case  of  this  description  of  the  transfer  of  the 
tenant's  right  and  that  it  was  not  competent 
to  the  jadgment-debtor  to  raise  the  objeo- 
tion— 26  Oal.,  603,  distinguished. 

Held,  also,  that  the  case  came  within  S. 
244  of  the  Civil  Procedure  Code  and  a  second 
appeal  lay  to  the  High  Court— 19  Oal.,  683, 
S.  C,  L.  R.,  11  I.  A,  166,  referred  to.  MO- 
CHANDRA  BHUTTACHARJEE  v.  RAM 
LOGHAN  DEY.     7  Q.  W-  N-  591- 

38    S.   13— See  7  0.  W.  N.  388  No.  32  supra , 

37  Ss.  15, 16 — Debutter  property — Perman- 
ent tenure — Succession — Notice  to  landlord. 

Where  a  person  succeeds  to  a  debutter 
property,  a  permanent  tenure,  as  shebqtit,  but 
does  not  give  notice  of  the  succession  to 
the  landlord  under  section  15  of  the  Bengal 
Tenancy  Act 

Held,  that  he  is  precluded  by  section  16 
from  getting  a  decree  for  rent,  the  right  to 
possession  and  management  of  the  dedicat- 
ed property  as  well  as  the  right  to  bring 
suits  for  rent  being  vested  in  the  shebait 
and  not  in  the  idol.  MABATULLAH  NA- 
SYA   V.   NALINI    SUNDARI     GQPTA.     IQ 

0  WN42=1  CL  J  377. 

38  S.  16— See  10  C.  W.  N.  42  No.  37  supra. 

39  Ss.  17,  88,  161— Permanent  raiyati 
holding — Sale  of  part — Landlord  aiuare  of 
sale,  though  transferee  not  recorded  in  his 
sherista—Suit  for  rent — Transferee  necessary 
party — Subdivision  of  holding — Decree  against 
recorded  tenant,  effect  of — Purchase  of  part 
of  tenure,  if  an  incunJorance. 

When     raiyats    having     permanent    in- 
l  tereat  in  a  holding  sold  a  portion  of  it  and 
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the  transferees  again  sold  a  portion  of  their 
purchased  interest  to  one  R,  and  U  obtained 
scttlomont    from  the   landlord 

Held,  that,  although  the  transforeos 
took  no  stcpg  to  got  their  names  rogistorod 
in  the  landlord's  shorista  and  had  paid 
no  rent  since  their  purchase,  inasmuch  as 
the  landlord  had  notice  of  the  purchase, 
under  section  17  of  the  Act,  he  was  bound 
to  bring  a  suit  against  the  transferors  and 
the    transferees   jointly. 

A  sale  of  the  holding  in  execution  of  a 
decree  for  rent  obtained  against  tlio  trans- 
ferers only  did  not  therefore  affect  the 
transferees'  interest  in  the  holding. 

The  landlord  was  bound  to  recognise  the 
transfer,  though  in  the  absence  of  his  writ- 
ten consent  as  required  by  S.  88  of  the  Act, 
he  was  not  bound  to  recognise  the  sub-di- 
vision   effected    by    the  transfer. 

The  interest  of  the  transferees  was  not 
an  incumbrance  which  could  be  avoided 
by  a  purchaser  at  a  rent  sale.  BAISTAB 
CHARAN  CHOWDHRY  v.  AKHIL  CHAN- 
DRA  CHOWDHURY,   11    C.  W-   N-    217. 

40.  S.  17— See  10  C.  W.  N.  272  No.  7, 
10  C.    W.   N.   270   No.   28   supra. 

41.  S.  18,  30 — JunglebJiri  lease — KabiUiat 
—Baiyat — Heritable  interest-  Occupancy  rights 
— Rent,  enhancement  of — Status  of  such  rai- 
yat. 

E  held  50  bighas  of  land  for  more  than 
12  years  under  a  jungleburi  lease,  which 
provided  for  a  progressive  rate  of  rent  and 
did  not  expressly  provide  that  the  interest 
of  E  was  to  be  heritable  or  perpetual.  It 
did  not  expressly  exclude  enhancement  on 
any  ground,  but  expressly  provided  for  en- 
hancement on  the  ground  of  increase  in 
the  productiveness  of  the  soil  efiected  at  the 
expense   of  the  landlord. 

Held  that  the  interest  created  by  the 
lease  was  not  one  covered  by  S.  18  of  the 
Bengal  Tenancy  Act,  and  that  E  was  not 
a  raiyat  holding  at   fixed   rates. 

Held,  (per  Rampini,  J.)  that  E  was  a 
raiyat  with  occupancy  right. — RAJ  KUMAR 
SARKAR  V.  NAYA  CHATOO   BIBI,     81  C. 

960. 

42.  S.  18— See  10  C.  W.  N.  272  No.  7, 
12  C.  W.  N.  175  No.  29,  6  0.  W.  N.  916  at 
919  No.  30  su^ra, 

43  S.  19,  181 — Raiyat  for  12  years  before 
Act  X  of  1359— Right  of  occupancy — Chow- 
kidari  Chakran  land — Tenancy  on  resump- 
tion of  land.  8  C.  W.  N.  SGO.  See  Act  X  of 
1859  S.  6. 

43  a.  Ss.  SO,  cl.  (7)  and  180—Chur  land— 
Omis  of  proof — Presumption  of  holding  chur 
land  continuously  for  twelve  years — Reg.  XI. 
of  1823,  s.  4-  Raiyat  having  no  pre-existing 
right  to  the  land — Right  to  accretion, 

Hdld,  that  the  presumption,  which  is 
created  by  s.  20,  cl.  (7)  of  the  Bengal  Tenancy 
Act,  in  respect  of  that  section  could  not  ba 
applied  to  g.  180  of  that  Act.  In  dearah  or 
chur  land,  the  person,  who  alleged  that  he 
had  been   for    twelve    continuous  years  in 


Bongal  Act  fVHI  of  1885;    {Contd.) 

possession,    would  have  to  prove  that  allega- 
tion. 

Held,  further,  that  s.  4  of  Reg.  XI.  of 
1825  could  not  apply,  there  being  no  pre- 
existing right  to  tlie  land  in  the  tenants  to 
which  any  right  to  the  later  accretion  can 
bo  said  to  bo  annexed.  RENI  PERSAD  KO- 
ERI    V.   CHATURI  TEWARY.     33  C  444- 

44  Ss.  20  (4),  21— Relinquishment  by  some, 
effect  of— Co  tenants— Payment  of  rent— Per- 
son in  possessio7t  as  owner — Creation  of  tenan' 
cy. 

Where  some  lands  were  held  by  several 
occupancy  raiyats  jointly  and  some  of  them 
relinquished  in  favour  of  the  landlord  : — 

Held,  the  relinquishment  did  not  ope- 
rate by  way  of  enlarging  the  rights  of  the 
raiyats  who  remained  on  the  land,  by  giving 
them  an  interest  over  the  whole  holding. 
They  could  claim  a  right  only  over  the  share 
originally  held  by  them.  Ss.  20  (4)  21  of  the 
Bengal  tenancy  Act  did  not  apply  to  the 
case.  Payment  of  rent  and  acceptance  there- 
of do  not  create  the  relationship  of  landlord 
and  tenant  when  the  person  to  whom  the 
payment  is  made  and  who  accepts  the  same 
is  not  only  not  the  real  owner  but  not  in 
possession  as  de  facto  proprietor  in  good  faith. 
20C.  70Sdi-fc.  PE\RY  MOlIU>T  MANDUL 
V.  RADEilKA  MOaUN  HAZRA.  5  C  L. 
T.  9. 

45  8.  20  and  21— Right  of  occupancy.  Ac- 
quisition of— Right  of  a  settled  raiyat.  Ac- 
quisition of— Presumption  under  section  20  cl.  7. 

To  show  that  a  raiyat  has,  under  section 
21  of  the  Bengal  Tenancy  Act,  acqairod  a 
right  of  occupancy  in  a  holding,  it  is  not 
sufficient  to  show  that  ho  has  got  other  occu- 
pancy holdings  in  the  same  village  ;  what  ia 
required  to  be  shown  is  whether  the  tenants 
is  a  settled  raiyat  or  not  within  the  meaning 
of  section  20,  and  has,  as  such,  acquired  a 
right  of  occupancy  in  the  joic  in  disputo.^ 

Per  Rampini  J.— An  occupancy  righc 
may  bo  acquired  by  purchase  but  the  righ& 
of  a  settled  raiyat  can  bo  acquired  only  by  a 
continuous  holding  of  land  in  the  villaga 
for  twelve  years.  The  presumption  under 
clause  7  of  section  20  of  baring  held  tha 
land  for  twelve  years,  arises  only  when  the 
other  occupancy  holdings  arc  held  under  the 
same  landlord.  KULDIP  SINGH  v.  CHHA- 
TUR  SINGH  RAY.     10  C  W.  N  285- 

4S  Ss.  20,  21,  86  &  Q9>— Relinquishment  by 
co-sharer  tenant,  effect  of. 

The  relinquishment  by  some  of  the  several 
co-sharer  tenants  in  favour  of  the  landlord 
does  not  operate  by  way  of  enlarging  the 
right  of  the  remxining  co-sharer  tenants  so 
as  to  entitle  thorn  to  the  entire  holding. 
Such  a  case,  not  b.nug  expressly  provided  tor 
by  the  Bengal  Tenancy  Act,  or  by  any  other 
enactment,  must  be  decided  according  to  the 
principlesoijustico,  equity,  and  good  consci- 
ence as  laildownins.  37  of  the  Civil  Courts 
Act  (XII  of  1887)  Kabil  Sardar  u.;Chunder  Nath 
Nag  Chowdhury  (I.  L.  R.,  20  Cal.  590),  referred 
to.  The  rule  laid  down  in  the  case  of  Bi- 
uad    Lai  Pakrashi  v.  Kalu   Pramauik  (I  L  R 
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20  Cal  708)  is  based  upon  tho  assumption 
that  tho  tenant  entered  upon  the  hind  and 
held  under  a  (/c /ac/o  proprietor,  who  might 
not  ho  tho  real  owner,  in  good  faith,  Casop 
like  that  are  exceptions  to  the  general  rule 
and  are  not  applicahlo  so  as  to  create  a 
now  tenancy  by  possession  by  payment  of 
rent  wliere  it  is  coUusively  made,  Upon- 
dra  Narain  Bhatta  charya  v,  Protab  Chandra 
Pardhan  (8  C.  W.  N.  320)  referred  to.  PE- 
ARY MOHAM  ]M01^DAL  v.  RADHIKA  MO- 
HUN  HAZUA,  8  C.  W.  N-  8]5- 

47  Ss.  20,  21— Bight  of  occupancy— 8  0. 
W.N.  (JOl—See  Act  XI  of  1859  s.  37  No.  45. 

43  S.  20-  See  10.  L.  J.  310  No.  C,  34  C. 
516  No.  21  supra. 

49  S.  21 — Suit  for  ej3ctment  by  purcha- 
ser— Occupancy  raiyat — Defence — Onus— 10  0 
W.  N.  497— Sec  AcL  XI of  1859  s.  37. 

60  S.  21,  28 — Baiyati  holding — Suhsoq^icent 
zur-i-^eshgilease — Occupancy  right,  acquisition 
of. 

A  raiyat  by  taking  a  zur-i-peshgi  lease  of 
land  of  which  he  was  previously  or  then 
put  in  possession  as  a  raiyat  does  not  lose 
this  raiyati  status  nor  divest  himself  of  his 
right  to  acquire  a  right  of  occupancy  in  his 
land.  Bengal  Indigo  Co.  v.  Raghubar  Das 
(I.  L.  R.  24  Cal.  272),  Ram  Khelawan  Roy  v. 
Sambhoo  Roy  (2  C.  W.  N.  758)  does  not  lay 
down  that  proposition.  RAMDHARI  SINGH 
V.  M.  H.  MACKENZIE,  10  C-  W-  N-  352- 

61  S.  21  Ejectment,  suit  for— Cultivating 
raiyat — Leases,  construction  of— Occupancy 
right — accrues  in  what  land. 

Under  the  provisions  of  S.  21  of  the 
Bengal  Tenancy  Act,  if  a  tenant  is  an  accu- 
pancy  or  settled  raiyat  in  respect  of  some 
lands  in  a  village,  he  is  entitled  to  posses- 
sion as  an  occupancy  raiyat  of  the  whole 
of  the  lauds  he  holds  in  the  village,  provided 
he  holds  thevi  (that  is,  the  lands  other  than 
those  of  which  he  is  an  occupancy  or  set- 
tled raiyat)  as  a  raiyat.  But  if  he  holds 
them  as  a  tenure-holder,  his  occupa- 
tion of  some  lands  as  raiyat  will  not  give 
him  the  rights  of  a  raiyat  in  the  other  lands. 
BUJRANGl    RAUT   v.  M.  H.   MACKENZIE. 

7  C    L.  J.  475. 

52     S.  21— See  5  C.  L.  J.  9,  10  C.  W.  N.  285, 

8  C.  W.  N.  315,  8  C.  W.  N.   601  No.   44   to  57 
supra. 

63  S.  22 — 'Or  othervjise'—'Ejusdem  ge- 
neris— Mortgage   lien,  if  subsists. 

The  words  'or  otherwise'  in  S.  22  of  the 
Bengal  Tenancy  Act,  must  be  construed, 
'EJusdem  generis'  and  do  not  include  the 
case  of  a  holding  reverting  to  the  landlord 
on  the  failure  of  the  tenant's  heirs.  (2  C.  L.  J. 
670  foil). 

In  such  a  case  the  lien  of  a  mortgagee  to 
whom  the  tenant  had  mortgaged  the  hold- 
ing, does  not  subsist,  MUKTAKESHI  DASI 
V.  PULIN  BEHARY  SINGH.  8  C  L.  J.  324 
=  18C.  W.  N.  12. 

54  S.  22  {2) — Landlord  and  tenant — Pur- 
chase of  occupancy  holding  by  co-sharer  land- 
lord— Termination  of  occupancy  right. 

Beld,   (by   the   Full  Bench,  Bampini,  J. 
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dissentient)  that  tho  result  of  a  purchase 
by  a  cu-sharer  landlord  of  tiio  occupancy 
holding  of  a  tenant  will  not  bo  the  termina- 
tion of  tho  tenancy  right  altogether,  but 
only  of  his  occupancy  right  in  the  hold- 
ing. 24  Cat.,  13i  approved.  RAM  MOHAN 
PAL  V.  SHEIKH  KAOIIU.  1  C.  L-  J.  1  = 
9  C.  W.  N.  249-32  C  886,  (F-   B) 

65-  S.  22  (3) — Acquisition  of  occupancy- 
rifjlit  in  a  holding  by  a  temporary  lessee  of 
the  village — Occupancy -right,  merger — Occu- 
pancy  right,  acquisition  by  p^irchasc — Acqui- 
sition of  occupancy  right  by  statutory   method. 

When  tho  temporary  lessee  of  a  village 
purchases  an  occupancy  holding  within  the 
village  during  the  term  of  his  lease,  the 
occupancy-right  is  not  extinguished,  but 
inures  to  his  benefit  even  on  the  expiry  of 
his    lease. 

Section  22  cl.  (3)  of  the  Bengal  Tenancy 
Act  only  prevents  the  acquisition  of  occu- 
pancy-rights by  an  ijaradar  or  farmer  of 
rent  by  the  statutory  method  under  the 
Act  itself,  but  he  can  acquire  such  right 
by  purchase.  RAMRUR  MAHTO  v.  H.  HAN- 
NERS.    4  C.  L.  J.  209. 

56-  S.  22,  45,  85  and  86,  els.  (5)  and  {7): 
— Applicability  of — Jotedar  an  under  raiyat 
— Chukani  raiyat — Surrender  by  raiyat  of  a 
part  of  holding — Landlord's  right  of  re-entry 
without  notice  to  quit — Notice  to  under-raiyat 
whether   necessary. 

Plaintiff,  a  jotedar  under  the  govern- 
ment let  out  a  partition  of  his  jote  to  a 
raiyat  as  a  chukanidar,  who  again  sublet  a 
portion  of  his  holding  to  the  defendant, 
without  the  consent  of  the  plaintiff,  and 
otherwise  than  by  a  registered  instrument. 
Subsequently  the  raiyat  having  surrendered 
the  portion  of  his  holding  which  he  had 
sublet  to  the  defendant,  plaintiff  brought 
this  suit  for  recovery  of  khas   possession. 

Held,  neither  Section  22  nor  Section  49 
of  the  Bengal  Tenancy  Act  applied  to  the 
case.  The  landlord  was  entitled  to  khaa 
possession  and  no  notice  to  quit  was  ne- 
cessary. A  jotedar  under  the  governmont 
is  not  necessarily  a  proprietor  of  a  perma- 
nent tenure  holder  within  the  meaning  of 
S.  22  of  the  Bengal  Tenancy  Act.  A  raiyat 
under  a  jotedar  cannot  be  regarded  as  an 
occupancy  raiyat.  A  chukani  right  does  not 
necessarily  mean  a  right  of  occupancy.  The 
terms  'transfer,  succession  or  otherwise' 
in  S.  22  do  not  mean  and  include  a  sur- 
render. The  expression  '  or  otherwise '  as 
used  in  the  section  means  or,  in  a  similar 
way,  S.  49  of  the  Bengal  Tenancy  Act  re- 
fers to  a  suit  ejectment  brought  by  im- 
mediate landlord  of  the  under  raiyat  and 
has  no  application  to  a  suit  like  the  present 
where  the  plaintiff  is  not  such  immediate 
landlord. 

Held  further,  under  S.  86,  cl.  7  the  whole 
or  a  part  of  a  holding  may  be  surrender- 
ed and  there  is  no  distinction  in  principle 
as  to  the  landlord's  right  of  re-entry  un- 
der  cl.  5   whether   the    surrender  i3  of  thj 
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entiro  holding  or  of  a  part  of  the  holding. 
Even  when  eurrender  is  of  a  portion  or  a 
holding  there  is  no  provision  of  the  law, 
which  makes  it  obligatory  upon  the  land- 
lord to  servo  a  notice  to  quit  upon  the 
under  raiyat  before  he  can  bo  ( j  icted  from 
such  portions.  BADACHANDHa  DA8  v. 
RAJESHWARI  DEBYA.  2  C-  L-  J-  570- 
67  Ss.  '^2,  49  (b)  and  85  (2)—Under-raiyat, 
ejectment  of — Notice  to  quit. 

If  a  landlord  (permanent  tenure-holder) 
purchases  from  his  occupancy  raiyat  title 
and  interest  in  the  boding  by  a  deed  of  sale, 
he  cannot,  by  virtue  of  such  purchase,  cj  ;ct 
the  uuder-raiyat,  who  was  let  into  the  land 
by  the  occupancy  raiyat,  without  serving 
him  a  notice  to  quit  under  S.  49  {b)  of  the 
Act,  even  if  the  subletting  was  made  without 
the  landlord's  consent  and  otherwise  than  by 
a  registered  instrument  28  C.  205  distd,  31 
C.  982  app.  AMTRULLA  MAHOMED  v. 
NAZIR  MAHOMED.  3  C.  L-  J.  155^34 
C.  104. 

68.  Ss.  22,  49  (b),  167— Ejectment— Under- 
raiyai — Notice — Trespass — Rigid  of  occupancy. 

An  under-tenant  who  is  not  an  occupan- 
cy raiyat,  cannot  be  ejected  by  the  landlord 
without  the  notice  prescribed  by  Section  49 
(b)  of  the  Bengal  Tenancy  Act  in  order  to 
take  khas  possession  of  the  holding.  28  Cal., 
205  distinguished.  AMIRULLAH  MAHO- 
MED V.  NAZIR  MAHOMED.     31  C.  932- 

69  Ss.  22,  85,  167 — Landlord  and  under- 
raiyat — Sublease  given  by  a  tenant  luithout  the 
landlord's  consent — In  a  suit  for  khas  posses- 
sion by  a  landlord  on  yurchase  of  a  holding 
told  for  arrears  of  rent,  whether  necessary  for 
he  landlord  to  avoid  the  incumbrance  so  creat- 
ed. 

In  a  suit  brought  by  the  plaintiff  (land- 
lord) to  recover  khas  possession  of  a  holding, 
on  the  allegation  that  be  had  purchased  it 
at  a  sale  htjld  in  execution  of  a  decree  for 
arrears  of  rent  obtained  against  the  tenant, 
the  defendant  pleaded  that  he  was  an  under- 
tenant with  a  right  of  occupancy,  and  that 
the  plaintiff  was  not  entitled  to  set  aside  the 
under  tenancy,  inasmuch  as  he  did  not  pro- 
ceed in  accordance  with  the  provisions  of  s. 
167  of  the  Bengal  Tenancy  Act. 

Held,  that  inasmuch  as  the  subletting 
Tvas  otherwise  than  by  a  registered  instru- 
ment, and  without  the  landlord's  consent, 
it  was  invalid  as  against  him,  and  therefore 
it  was  not  necessary  for  him  to  follow  the 
procedure  prescribed  by  s.  167  of  the  Bengal 
Tenancy  Act.  PEARY  MOHUN  MOOKER- 
JEE  V.  BADUL  CHANDRA  BAGDI,  28  C. 
205  =  5  C.  W.N.  310 

60  S.  23— Agricultural  purpose—  Indi- 
go-factory— Injunction  restraining  tenant 
from  rendering  land  unfit  for  tenancy  31 
C.  114:— See  Col.  45  1.  P.  I. 

61  S.  23,  76  (2)  (f).  77— Improvements— 
Masonjy  dwelling-house — Homestead  land — 
Purposes  of  tenancy — Permanency,  proof  of — 
Injunction. 

An  occupancy  raiyat  has  a  right  to 
erect  as  a  dwelling-house  a  building,   con- 
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aisting  of  masonry  walls  with  a  corrugated- 
iron  roof,  on  the  site  of  his  ancestral  dwel- 
ling house  within  the  homestead  land  of  the 
holding;  there  is  nothing  in  s.  23  and  76  of 
the  Bengal  Tenancy  Act  to  prevent  him 
from  doing  so.  There  is  nothing  in  s.  76 
of  the  Bengal  Tenancy  Act  to  indicate  that 
a  suitable  dwelling-hougo  of  an  occupancy 
raiyat  as  described  in  the  section  must  be 
of  a  temporary  description  only,  Nyamat- 
ooUah  Ostagor  v.  Gobind  Churn  Dutt,  6 
W.  R.  (Act  X)  40,  followed.  Prosunno 
Coomar  Chatterjeo  v.  Jagun  Nath  Bysack, 
(10  C.  L.  R.  25)  referred  to;  Anund  Coomar 
Muokerj^.e  v.  Bissonath  Bannerjee  (17  W. 
R.  416)  and  Beni  Madhab  Baoerjee  v.  Jai 
Krishna  Mookerjee,  (7  B.  L.  R.  152,  12  W. 
R.  495.  distinguished).  HARI  KISHORE 
BARNA  SARMA  v.  BARADA  KISHORE 
ACHAR.JYA  CHOWDHURI,   31  C    1014  =  8 

C  W.  N.  754. 

62  S.  25,  17 8-^ Landlord  and  Tenant—De- 
nial of  title — Forfeitiire — Decree   of  Court. 

Where  the  denial  by  tenant  of  his  landlord's 
title  is  followed  by  a  decree  of  Court  affirm- 
ing such  denial,  such  denial  operates  as  a 
forfeiture  and  the  landlord  is  entitled  to 
the  land  by  ejectment 
N.  Cal.,  755;  6  W.  N., 
17  Cal.,  196;  2.  C.  L.  J. 
RAMGATI  MOHURER 
V.   PRAN    HARI    SEAL.     3  C-  L-  J-  201- 

63  Ss.  25,  155~Ejectm'int,  suit  for  claim, 
extent  of -Portion  or  lohole— Transfer  of  a 
portion  of  an  occupancy  holdiJig— Forfeiture. 

In  a  suit  instituted  by  a  landlord  under 
S.  155  of  the  Bengal  Tenancy  Act  for 
ejectment  on  the  ground  that  the  occupancy 
raiyat  has  used  the  land  in  a  manner  which 
has  rendered  it  unfit  for  the  purposes  of  the 
tenancy  within  the  »meaniug  of  S.  25  of  the 
Act,  the  claim  must  include  all  the  lands  com- 
prised in  the  tenancy.  If  the  claim  is  limited 
to  a  protion  of  the  land  e.g.,  the  portion  cover- 
ed by  a  building;  the  erection  of  which  ig  ■ 
complained  of,  the  suit  is  badly  framed  and 
must  fail.  The  transfer  by  an  occupancy 
raiyat  of  a  portion  of  his  holding  does 
not  efiect  a  forfeiture  of  his  tenancy  if 
he  continues  in  occupation  of  the  re- 
mainder and  although  the  landlord  may 
be  entitled  to  a  declaration  that  the 
transfer  is  not  binding  upon  him,  he  is 
not  entitled  to  maintain  an  action  in 
eiectment  either  against  the  transferor  or 
?he  transferee.  RAI  KUMALESWARI 
PROS\D  SINGH  BAHADUR  v.  MAHARAJA 
HARBUELABH  NARAIN  SINGH  BAHA- 
DUR.  2C.  L.J-369.     ^^^    ^^ 

S  26 -See  34  C.  516  No  21  supra. 

S    28See  10  C.    W.  N.  351   No.    50 
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of  the  tenant.    2  W. 
Cal.,  575    followed. 
389    distinguished. 
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upon  by  tho  parties  in  sottlomont  of  bona 
fide  disputes  regarding  tho  rate  of  rent  and 
to  avoid  further  litigation,  is  not  an  agree- 
ment in  violation  of  the  terms  of  section 
29  of  tho  Bengal  Tenancy  Act.  Sheo  Sahcy 
Pandey  v.  Ram  Rachia  Roy.  (1.  L.  R. 
18  Cal.,  333),  followed.  NATH  SINGH  v. 
DA!\IRI   SINGH,    28   C»  90- 

67  S.  29 — Secotid  appeal — Question  of  law 
— Enhancement  of  rent — Bhaoli — Nakdi — Evi- 
dence. 

Enhancement  of  rent  under  the  Bengal 
Tenancy  Act  must  mean  an  enhancement 
of  tho  same  kind  of  rent.  A  conversion  of 
nakdl  into  bhaoli  therefore  cannot  be  re- 
garded as  an  enhancement  within  the 
meaning  of  section  29  of  that  Act.  Where  the 
Subordinate  Judge  left  out  of  account  an 
important  portion  of  the  evidence  relied 
upon  by  the  plaintiffs. 

IMd,  that  this  was  an  error  of  law  and 
a  ground  of  second  appeal  to  the  High 
Court.  HASSAN  KULl  KHAN  v.  NAK- 
CHHEDI  NONIA.     83  p.  200- 

68  S.  29,  CI.  6,  Proviso  (i)— Enhancement 
of  rent — Average  rate  of  rent—Begistered  kabu- 
liat. 

Proviso  (i)  to  section  29  of  the  Bengal 
Tenancy  Act  does  not  control  clause  (6)  of 
that  section.  The  landlord  of  an  occu- 
pancy raiyat  cannot,  iherefore.'Tecover  rent 
at  the  rate  at  which  it  has  been  paid  for  a 
continuous  .'period  of  not  less  than  three 
years  immediately  preceding  the  period  for 
which  the  rent  is  claimed,  if  such  rate  ex- 
ceeds, by  more  than  two  annas  in  the  rupee, 
the  rent  previously  paid  by  the  raiyat. 
Mothura  Mohun  Lahiri  v.  Mati  Sarkar 
(I.  L.  R.,  25  Cal.  781),  so  far  as  it  decides  to 
the  contrary,  was  wrongly  decided.  The 
rate  contemplated  by  proviso  (i)  is  not  the 
average  rate.  BIPIN  BEHARI  MANDAL  v. 
KRISHNADHAN  GHOSE.  9  Q.  W-  N.  265 
=1  CI.  J.  10=82  C  895  (F.  B). 

69  S.  29  (b),  proviso  (3)— Whether  evi- 
dence as  to  improvements  admissible.  33 
C.  607— See^  Col.  197  P.  I. 

69  (2)    S.   29—2  C.  L.  J.   540  No.  76  infra, 

70  Ss.  30,  50,  181 — Enhancement  of  rent, 
mdt  for—Ghatwali  Chakraii  lands— Resump- 
tion by  Government— Transfer  to  Zemindar 
—Settlement,  fresh  from  Zemindar— Presump- 
tion— Occupancy  raiyat — 

Where  there  is  no  Ghatwali  tenure  in 
existence  it  having  been  resumed  and  where 
there  has  been  none  at  least  for  some 
years  before  the  institution  of  the  suit,  no 
question  arises  as  to  any  provision  of  the 
Bengal  Tenancy  Act  affecting  the  incidents 
of  a  Ghatwali  tenure  and  Section  181  of 
the  Act,  has  no  application.  In  order  to 
make  the  rule  in  Section  50  of  the  Act  ap- 
plicable to  a  case  two  conditions  must  be 
satisfied,  viz.,  first,  that  the  suit  is  one  un- 
der the  Bengal  Tenancy  Act  and  secondly 
that  the  raiyat  and  his  predecessor  in  in- 
terest have  held  at  a  rent  which  has  not 
been  changed  during  the  twenty  year?, 
immediately    preceding    the    institution   of 
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the  suit.  There  is  nothing  in  tho  nature  of 
a  Ghatwali  tenure  to  show  that  as  long  as 
sucli  a  tenure  existed,  tho  presumption  under 
8.  50  of  the  Bengal  Tenancy  Act  could  not 
by  reason  of  S.  181  of  tho  Act  arise. 

Semble: — If  with  reference  Lo  raiyat  hold- 
ing under  a  gliatwal  the  presumption  em- 
bodied in  S.  50  (2)  of  the  Bengal  Tenancy 
Act  be  applied  that  does  not  in  any  way 
effect  any  incident  of  -the  ghatwali  tenure, 
S.  50  merely  embodying  a  rule  of  evidence 
and  raising  a  rebuttable  presumption. 
GOURIKANTA  v.  RAM  GOPAL.  2  C-  L- 
J.  879. 

71  Ss.  30,  52 — Joinder  of  causes  of  action. 
There  is  nothing    in    the  law   which  pra- 

vents  one  suit  being  brought  for  enhance- 
ment under  S.  30  and  for  increase  of  rent 
under  S.  52  of  the  Bengal  .Tenancy  Act.  The 
two  causes  of  action  may  bo  joined  in  one 
suit.  SARADA  CHARAN  CHATTERJEE 
V.  ISWaR  SAMLI.     11  c  W  N  1154. 

72  Ss.  30,  37,  50,  52,  iJ5— Res  judicata-- 
Presumption  as  to  statits  from  uniform  pay- 
ment of  rent,  after  record-of -rights  ptublished — 
Suit  for  increase  of  rent  fur  increased  area — 
Civil  Procedure  Code  {Act  XIV  of  1SS2)  S.  13— 
Res  judicata. 

Where,  after  an  entry  in  the  record-of- 
rights  that  the  tenant  is  an  occupancy  raiyat 
the  landlord  brought  a  suit  for  enhancement 
of  rent 

Held,  that,  notwithstanding  the  provi- 
sions of  S.  115  of  the  Bengal  Tenancy  Act, 
the  tenant  was  entitled,  upon  proof  of  uni- 
form payment  of  rent  for  20  years,  before 
the  record-of-rights  wa<3  framed,  to  the  bene- 
fit of  the  presumption  under  sub-sec.  (2)  of 
section  50. 

That  the  word  *«  thereafter  "  in  S.  115 
refers  to  a  period  subsequent  to  publioatioa 
of  the  record-of-rights. 

A  suit  for  assessment  of  additional  rent 
on  the  same  additional  area  which  formed 
the  subject  matter  of  a  previous  suit,  ia 
barred  as  the  decision  in  the  previous  suit 
operates  as  res  judicata.  MAHARAJA  RA- 
DHA  KISHORE  MANIKYA  BAHADUR  V, 
UMED  ALL    12  C.  W.  N.  904. 

72  (a)    S.  so— See  31  C.  960,  No.  41  supra. 

72(b)  S.  37-12  C.  W.  N.  904,  No.  72 
stipra. 

73.  S.  38,  52— Abatement  of  rent  of  portion 
of  which  tenant  did  not  obtain  possession — 
Bengal. 

When  in  a  suit  for  rent  a  tenant  who 
did  not  obtain  possession  of  a  portion  of 
the  lands  let  out  to  him,  pleaded  that  ha 
was  not  bound  to  pay  rent  of  that  por- 
tion. 

Held,— th&t  he  was  entitled  to  say  so  and 
it  was  not  necessary  for  him  to  bring  a 
separate   suit    for  abatement   of   rent. 

That  a  suit  under  S.  38  and  52  of  the 
Bengal  Tenancy  Act  was  not  necessary,  as 
those  sections  do  no  apply  where  the  tenant 
had  never  been  put  into  possession  by  the 
landlord.    SIBA    KUMARI     DEBI  v,    BIP- 
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BODAS   PAL    CHOWDHURY.     12   C-    W- 
N.  767- 

74-    S.   45y    49— Notice    to  quit   to    under 
raiyat. 

In  this  case  the  notice  to  quit  to  the 
defendant,  the  undor-raiyat  was  sorvod  in 
Pous  1303,  and  though  he  wag  required 
to  quit  in  Bysak  1304,  yot  the  suit  for  eject- 
ment was  not  instituted  against  him  till  the 
iBt   of  Bysak   1305. 

Held,  that  the  defendant  was  liable  to 
ejectment  notwithstanding  the  terras  of  the 
notice  served  on  him.  1  C.  W.  N.  133  fol- 
lowed—6  C.  W.  N.  69,  distinguished. 

The  law  does  not  require  that  the  no- 
tice should  be  actually  aigued  by  the  land- 
lord. It  is  sufficient  if  the  notice  is  at  the 
instance  of  the  landlord  calling  upon  the 
under  riayat  to  quit  the  land.  It  is  quite 
immaterial  whether  the  notice  is  actually 
given  by  the  landlord  himself  or  at  his  in- 
stance, provided  that  the  notice  signifies  to 
the  undor-raiyat  that  the  landlord  has  call- 
ed upon  him  to  quit  the  land.  MOHEN- 
DRA    NATH     SARKAR    v.   BISWA     NATH 

HALDAR.    6  C-  W.  N.    183-29  C    231. 

75  S.  48  (a)  Under-raiyat — Limit  of  rent 
— Retrospective  effect. 

The  provisions  of  s.  48,  cl.  (a)  of  the 
Bengal  Tenancy  Act  are  retrospective  and 
apply  to  a  tenancy  created  before  the  pas- 
sing of  that  Act.  Guru  Dass  Shut  v.  Nand 
Kishore  Pal  (I.  L.  R.,  26  Gal.,  199)  followed. 
BABALUDDIN  MAHOMED  v.  DWARKA 
NATH  SINGHA,   28  C-  166. 

76  S.  48,  29,  cl  {6j,  85,  Sub-S.  (2)~-Con- 
tract  for  rate  in  excess  of  the  maximum  pre- 
scribed,  validity  of. 

A  contract  for  a  rate  of  rent  in  excess 
of  the  maximum  rate  prescribed  is  not  wholly 
void  but  nothing  in  excess  of  the  prescribed 
rate  can  be  recovered.  Such  a  contract  is  dif- 
ferent from  the  one  contemplated  by  s.  29 
(6)  and  S.  85  sub-section  (i)  of  the  Bengal 
Tenancy  Act— SiTANATH  MIDDA  v.  BASH- 
DEB  MIDDA.  2  C-  L.  J.  540. 

77  S.  49. 

When  a  n'oitce  to  quit  was  addressed  to 
four  persons,  held  that  it  was  not  sufficient 
that  the  service  was  effected  personally  on 
them.  In  such  cases  Rule  3  of  Chapter  I 
of  the  Rules  made  by  the  Bengal  Government, 
dated  the  21st  December,  1885,  must  be 
complied  with.  TaMaSHABIBT  v.  MATH- 
URA  NATH  BHOWMIK.  28  C-  690  =  6  C- 
W.  N.  67 

78  S.  49—Eeritability. 

The  heirs  of  an  under-raiyat  under  an 
annual  holding  do  not  acquire  an  interest 
in  his  holding  bj'  inheritance  The  only 
right  which  they  have,  irrespective  of  cus- 
tom or  local  usage,  is  to  remain  in  posses- 
Bion  of  the  land,  until  the  end  of  the  agri- 
cultural yep.r,  for  the  purpose  of  either  real- 
ising the  rent,  which  might  accrue  during 
that  year,  or  for  the  purpose  of  tending  and 
gathering  in  the  crops  8  C.  W.  N.  479  expl. 
JAMINI  SUNDRI  DASl  v.  R\JENDRA 
NATH   CHUKRABUTTY.    U  Q.  W.  N-  619. 
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79  S.  49,  {b)— Permanent  lease  by  a  raiyat 
void — Purchaser  of  tran.ifcree  rights,  right 
of — Suit  by  tranfif'iree — Defence  no  tilte^ 
Validity  of    defence. 

A  raiyat  granted  a  permanent  sub- 
lease and  an  assignee  of  the  interest  of 
the  under-raiyat  sublet  to  the  plaintiff. 
Plaintiff  was  dispossessed  by  the  purcliaser 
of  the  right,  title  and  interest  of  the  rai- 
yat at  a  sale  in  execution  of  a  decree  and 
brought  a  suit  to  recover  possession  from 
the    latter. 

Held,  that  the  plaintiff  could  not  suc- 
ceed except  on  proof  of  title  and  the 
permanent  lease  being  invalid  under  S.  85, 
Bengal  Tenancy  Act,  plaintiff  had  no  title, 
That  not  being  a  defendant  resisting  a 
suit  for  eviction  plaintiff  could  not,  on 
the  ground  of  mere  prior  possession,  claim 
the  protection  aHorded  by  the  provision  of 
S.  49  (6)  of  the  Bengal  Tenancy  Act  to 
an  undev-raiyat  with  a  bova  fide  subsisting 
tenancy  whose  permanent  lease  is  void 
and  cannot  be  put  in  evidence.  6  C.  W.  N. 
916  dist.  RAMGHATI  MANDUL  v.  SHYAMA 
CHAR  AN    DUTT    6  C    W  N  991- 

80  S.  49  (b)  -Written  lease— Meaning  of. 
The  expression  "written  lease"    in    01.  (6) 

of  S.  49  means  such  a  lease  as  is  mentioned 
in  Cl.  (a)  i.e.,  a  little  lease  defining  the  termg 
of  the  tenancy.  KOMAUUDDI  v.  SHEE- 
NATH  CHOWDHRY.     SOWN  139- 

81  S.  49  (b) — Written  lease,  me  ining  of. 
The  words  '*  written    lease  "    in    cl.  (6)  of 

S.  49  of  the  Bengal  Tenancy  Act,  mean  a 
written  lease  for  a  fixed  term  of  year?,  Ko- 
maruddi  u.  Sreenath  Ghowdhary,  (8  0.  W.  N. 
13G)  ;  Mobendranath  Sepr.i  v.  Purbutty 
Charan  Das  (8  C.  W.  N.13C>),  followed,  Madaa 
Chandra  Kapali  v.  Jaki  Karik»,r,  (G  C  W.  N. 
377),  not  relied  upon.  IDUGAZl  DOCTOR 
V.  CPTANDRAKALI  SUNDRANI.     8   C-  W. 

N  139. 

82  S.  49,  Cl.  {b)— Notice  to  quit— Mention 
of  the  time  loithin.  which  tenant  is  to  guit — 
Necessity  for— Notice  to  quit  in  the  early  part 
of  a  year,  validity  of. 

S.  49  Cl.  (b)  of  the  Bengal  Tenancy  Act 
does  not  require  that  the  notice  should 
mention  any  particular  time  within  which 
the  under-raiyat  is  to  quit  the  laud.  A 
notice  requiring  the  tenants  to  quit  at  the 
early  part  of  a  year  is  still  good  notice, 
though  they  are  entitled  to  stay  till  the  end 
of  the  year,  1  C.  W.  N  133  foil.  DWAR- 
KANATH  SANTRA   v.  RANI  DASSI.     23  C- 

380. 

83  Ss  49(b)  and  85— Lease  by  under-raiyat 

— Ejectment. 

Under  S.  49  of  the  Bengal  Tenancy  Act 
an  under-raiyat  can  be  ejected  on  the  ground 
of  the  expiration  of  the  time  of  a  wriftoq 
lease— or  by  a  notice  to  quit,  if  ho  holds 
otherwise  than  under  a  written  lea=o.  But 
if  he  holds  under  a  written  lease  an  indefi- 
nite time,  he  (raiyat  lessor)  cannot  ej;ct  him 
arbitrarilv.  He  can  only  do  so  for  non-pay- 
ment of  the  rent. 
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Section  85  (8)  has  no  application  to  un- 
dor-raiyats  ;  clause  (3)  is  not  intended  to 
prescribe  an  additional  ground  on  which 
under-raiyats  can  be  (joctcd.  MADAN 
CHANDRA     KAPALI  v.  JAKI      KAKIKAU 

6  OWN  877, 

84-  S.  49,  85 — Lease  to  an  undcr-raiyat 
—Sctllemcnt  witJiout  any  fixed  terms— Effect 
of  registration  of  such  a  lease. 

Settlement  by  a  raiyat  to  an  underrai- 
yat  without  any  fixed  term  under  a  regis- 
tered lease  must  bo,  for  the  purpose  of  S. 
49  of  the  Bengal  Tenancy  Act,  construed 
to  be  an  ordinary  lease  from  year  to  year 
If  a  document  be  registered  iu  contraven^ 
tion  to  the  express  provision  of  S.  85  (2) 
it  is  void  and  it  must  be  dealt  with  as 
ncn-existing.  Srikant  Mondul  v.  Saroda 
Kant  Mondul,  (I.  L.  R.,  2G  Cal.  46),  Fazil 
Shaikh  v.  Karimuddi  Shaikh  (6  0.  W.  N. 
91G),  and  Gopal  Mondul  v.  Eshan  6hu*^der 
Banerjea,  (I.  L.  R.,  29  Cal.  148),  referred 
to.  But  the  lease  not  being  expressly  for 
a  period  exceeding  nine  years  is  void,  if 
the  indefinite  period  in  the  lease  had  the 
effect  of  creating  a  lease  from  year  to  year. 
Madan  Chunder  Kapali  v.  Jaki  Karikar,  (6 
C.  W.  N.  877),  refevred  to  and  dissented 
from.  S.  4:d(b)  must  be  read  as  covering 
the  case  of  a  written  lease  without  a  term 
of  years.  Kamaruddi  v.  Sreenath  Chow- 
dhury,  (8  0.  W.  N.  136;,  followed.— MO- 
HENDRA  NATH  SEPAI  v  PARBUTTY 
CHARAN   DAS,    8   C    W.   N-   186 

85-  S.  49,  85  {2)—Pertna7te7it  lease  bv  an 
occupancy  r&ij&t— Registration  Act  nil  of 
1877),   Section  17— Kaimi.  '  ^ 

The  defendant  No.  1,  an  occupancy  te- 
nant, executed  and  registered  a  permanent 
lease  of  his  bolding  in  favour  of  the  de- 
fendant No.  2.  About  two  years  after  the 
plaintiff  in  execution  of  a  money  decree,  pur- 
cnased  the  right  title  and  interest  of  the 
defendant  No  1,  but  when  he  went  to  take 
possesion  of  the  land,  he  was  resisted  by 
defendants  No.  1  and  2.  The  plaintiff  sued 
for  a  declaration  of  his  title  and  for  evic- 
tion of  the  defendants.  The  claim  was  dec- 
reed and  the  appeal  against  the  decree  was 
dismissed  It  was  contended,  on  behalf  of 
defendant  No.  2  on  second  appeal  ID  that 
section  85  of  the  Bengal  Ten^a'^o^y  ^Pct  wL 
not  correctly  interpreted  by  the  Lower 
Courts ;  (2)  that  the  plaintiff  was  the  re- 
presentative in  interest  of  the  defendant 
No.  1,  and  was  therefore  estopped  from 
quesioning  the  validity  of  the  lease  to  the 
appellant  ;  (3  that  as  the  holding  purchased 
by  the  plaintiff  was  a  Mi^ni  oL!  the  de 
fendant  No.  l_  was  empowered  to  make  a 
permanent   assignment  to  the  appellant,  un- 

f.i.^^-DP'''''',''',^'''  °f  sections  18  and  11 
of  the  Bengal  Tenancy;  and  ^4)  that  tV  e 
appellant  was  not  a  trespasser  but  an  under- 
raiyat,  and  was  not  liable  to  eviction  ex- 
cept under  the  provisions  of  section  49(6) 
of    the    Bengal  Tenancy    Act.  ' 

Held,     that   there     was     no   validity     in 
any   of    the    first    three    contentions;    the 
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document  of  title  on  which  the  appellant 
relied  was  altogether  void,  having  regard 
to  the  provisions  of  section  85  of  the 
Bengal  Tenancy  Act.  No  such  sublease 
purporting  to  create  a  term  exceeding  nine 
years  could  bo  admitted  to  rogiatratioa 
since  the  passing  of  the  Bengal  Tenancy 
Act.  Tiio  document  having  been  regsitored 
contrary  to  the  provisions  of  section  85 
(2)  of  the  Bengal  Tenancy  Act  must  bo 
regarded  as  unregistered. 

Since  the  appellant  had  been  let  into 
laud  in  perfect  good  faith  long  before  the 
plaintiif  b  auction  purchase  and,  as  a  mat- 
ter of  fact,  was  in  possession  as  an  under- 
raiyat  for  a  period  of  about  three  yeara 
previous  to  suit,  he  was  not  a  trespasser 
but  must  be  regarded  as  an  under-razT/ai 
holding  otherwise  than  under  a  writcea 
lease  inasmuch  as  bis  written  Jease  wag 
void  in  law,  he  could  not  be  evicted  ex- 
cept after  service  of  notice:  as  prescribed 
by  clause  6  of  section  49  of  the  Bengal 
Tenancy   Act. 

A  tenant  can  prove  his  tenancy  with- 
out proving  his  lease  if  he  has  one  which 
is  inadmissible  for  want  of  registra- 
tion. 

Held,  also  that  the  word  ^kaimV  doea 
not  import  fixity  of  rent,  and  sections  18 
and  11  of  the  Bengal  Tenancy  Act  were 
not  applicabe  to  the  holding  in  question 
FAZEL  SHEIK  v.  KERAMUDDI  SHEIKH 
6.  C.  W-  N.  916. 

86  S    49-See  8.  0.  W.   N.    455   No     22. 
C.    L.   J.   570  No  56,    34   C.   104    No   57,   31 
C.   932  No    58,    29    C.   231  No  74   supra. 

87  S.  50. — Pre  sumption— Suit  for  eject- 
ment on  the  ground  of  transfer  of  a  non- trans- 
ferable holding — Proceeding   under  the  Act. 

A  and  B  were  tenants  under  X  in  re- 
spect of  a  non-transferable  holding  which 
they  sold  to  C.  X  sued  to  eject  A,  B  and  C.  0. 
alone  defended  the  suit  and  pleaded  that 
the  holding  purchased  by  him  was  trans- 
ferable as  his  vendors  were  raiyatr,  at  fixed 
rates.  The  Court  below  found  that  rent 
had  been  paid  at  a  uniform  rafre  for  20  yeara 
and  applying  the  presumption  mentioned 
in  section  50  of  the  Bengal  Tenancy  Act, 
concluded  that  the  rent  was  fixed  in  per- 
petuity. 

Held,  that  the  suit  was  one  for  eject- 
ment of  a  person  alleged  to  be  a  trespasser 
and  was  not  a  proceeding  under  the  Bengal 
Tenancy  Act  and  consequently  section  50 
had  no  application.  SARAT  CHANDRA 
GHOSE    V.     SHYAM    CHAND  SINGHA.   IQ 

C.  W.  N.  980 

88  S.  50 — Transfer  of  tenancy — Rent  paid 
by  purchaser — Recognition  of  transfer  by  land- 
lord — Dalihila, 

On  the  face  of  the  plaint  the  suit  waa 
for  the  recovery  of  possession  against  cer- 
tain persons  alleged  to  be  trespassers.  The 
defendants  claimed    to  be  tenants. 

Held,  ihd^t  until  the  fact  of  the  tenancy 
was  proved  independently  of  s.  50  of  the 
Bengal   Tenancy   Act,  the  suit   could    not  be 
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regarded  as  ooe  under  tlmt.  Act  and  s  60 
would  have  had  no  application  whatever. 
The  application  of  a.  50  is  limited  to  a  suit 
or  proceeding  under  tlip  Bengal  Tenancy 
Act.  Nilmani  Maitra  v.  IMalhura  Nath  Joar- 
dar  (4  C  W  N  clix)    foilowed. 

Held,  also  that  whore  a  tenancy  had 
been  transferred  and  the  Dakhilas  granted 
by  the  landlord  showed  the  name  of  the  old 
tenant  under  the  heading  "tenant's  names  " 
and  also  the  name  of  the  purchaser  as 
sarbarahakar,  it  could  rot  be  said,  merely  by 
this  fact,  that  the  transfer  had  been  recognized 
by  the  landlord.  The  more  fact  of  rent 
having  been  received  from  a  certain  person 
does  not  amount  to  a  recognition  by  the 
landlord  of  that  person  as  touaut,  Ismail 
Khan  Mahomed  v.  Kali  Krishna  Mandal 
(6  C.  W.  N.  134)  relied  on.  Ram  Gobind  Ray 
V.  Dushaobhoc  j\.  Debee,  (18  W.  R.  195)  dis- 
tinguished R.aSAMOY  PURKAIT  v.  SRI- 
NATH    MOYRA,   7  C   W-  N   182 

89  !^'  ^0 — Land  Acqiilsitian  Proceeding — 
A'p portionment  of  compeuHation  between  land- 
lord and  tenant — Presumplio?i  of  permanency 
of   holding. 

Although  S.  50  of  the  Act  does  not 
apply  when  the  question  of  permanency 
or  otherwise  of  tenure  arises  in  a  proceeding 
for  the  apportionment  between  landlord 
and  tenant  of  money  awarded  for  com- 
pulsory purchase  of  land,  the  principle  in- 
volved in  that  section  is  a  useful  guide 
to  thj  Courts  in  deciding  it.  NUNDA  LAL 
GOSSAMI  V.  ATARMANI  DASSI,  12  C-  W. 
N.   432  =  36    C.    463 

90  S-   ^"^  ^^) — W)ien  prestimption   applies 
The   presumption    referred    to   in    S.   50 

(2)  of  the  Bengal  Tenancy  Act  arises  only 
in  suit  brought  under  the  provisions  of 
that  Act  alone.— NILAMANI  MAITRA  v. 
MATHURA    NATH  JOARDAR.    5  C.    L-  J. 

413 

91  S.  50,  CI.  (2) — Uniform  rent — Presump- 
tion--Proof  from  particular    year. 

Where  a  tenant  has  paid  rent  for  over 
twenty  years  prior  to  the  date  of  suit  at 
a  unifrom  rate  which  has  not  changed, 
the  presumption  of  law  under  S.  50  CI. 
(2)  of  the  Bengal  Tenancy  Act  would  arise 
if  there  is  no  allegation  or  proof  that 
a  tenancy  commenced  in  a  particular  year 
after  the  permanent  settlement.  The  mere 
fact  that  the  tenant  shows  by  documentary 
evidence  that  the  rate  of  rent  has  not 
changed  from  a  particular  year  would  not 
preclude  him  from  the  benefit  of  the  pre- 
Bumption  given  by  CI.  (2)  of  S.  50— SHEIKH 
MONG.\LA  versus  MAHARAJA  KUMUD 
CHaNDER  SINGH  BAHADUR.  6  C 
W    N  60 

82  S.  50  (2)— Acquisition  Act  (I  of  1894) 
— Landlord  and  tenant — Permayient  tenancy 
—  AppoHionvicnt  of  coinpensation. 

Sab-section  2  of  section  50  of  the  Ben- 
gal Tenancy  Act  only  applies  lo  a  suit  or 
proceeding  under  that  Act  and  does  not 
apply  to  a  case  for  the  award  of  compensa- 
tion for  land  ac(iu  ired  by  GoYernment, 
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The  principal  upon  which  the  com- 
pensation money  awarded  for  land  acquired 
by  Government  ought  to  be  apportioned, 
as  between  the  landlord  and  tenant,  is  as 
follows : — 

First,    the    Court     must     ascertain    the 
amount  of  rent  payable  to    the   landlord    and 
capitalize    that  rent  at   so  many  years'    pur- 
chase,  the    number    of    the    years'    purchaKC 
depending  upon   that   particular  circumstan- 
ces  of    such    particular    case.     The    landlord 
is    at  the  outset   entitled    to    that  capitalized 
value   and    to  something  more.     There  is,  or 
in    many    cases   may    be,   the    chance   of  an 
enharcement   of   the    then  existing   rent,  he 
is    entitled    to    have    the  value  of  this  chance 
of    enhancement     assessed     and     to   hare   a 
money    value  put   upon  it,  i-.nd   to  take    that 
money  value  out  of  the  compensation  award- 
ed.    It  may  in  some,   perhaps  in  many  cases, 
be    somewhat  difficult  to  arrive  at   the   true 
capitalized    value     to    the    landlord    of    this 
chance   of   enhancement  but  it    will   be    for 
the   landlord,   who  sets   up    such  a  claim,  to 
make  it   out,   and  show   what  the  true  value 
is.     The  landlord    cannot  be  entitled    to  any 
thing    more.     When     the     rent    is    fixed   in 
perpetuity   no   question  of  the   chance  of  en- 
hancement  arises.     1   Marshall's     Reports  p. 
490,-20    W.  R.    370,  7  Cal,   585,  17  Cal,  144, 
3    C.  W.   N.,   202,    28   Cal.,   14G   referred  to.— 
(KUMAR)     DINENDRA    NARAIN    ROY   v. 
TITURAM   MUKERJEE.     7   W-  N-  C-,   810 
=80  C ,  810 

98-  S.  50,  52 — Enhancement  of  rent.  Suit 
for — Enhancement.  Grounds  of  exemption  f7-om 
— Onus — Report  of  Coinmissioner  not  challeng- 
ed in  the  first  Court,  should  be  accepted  as 
correct. 

When  a  tenant  claims  exemption  from 
enhancement  of  rent,  under  section  50  of 
the  Bengal  Tenancy  Act,  the  omis  lies  on 
him  to  prove  that  he  has  held  the  tenure 
at  a  rent  or  rate  of  rent  which  has  not  been 
changed  from  the  time  of  the  Permanent 
Settlsment,  or  for  20  years  or  more  pre- 
ceding the  suit. 

When  the  report  of  a  commissioner  as 
to  the  prevailing  rate  of  rent  was  not  chal- 
lenged by  either  side  in  the  first  Court, 
and  was  acted  upon  by  it  without  further 
corroborative  evidence,  the  Lower  Appellate 
Court  ought  not  to  have  gone  behind  that 
report  and  examined  the  materials  on  which 
the  report  was  founded  and  come  to  a  differ- 
ent finding,  without  allowing  the  par- 
ties opportunity  to  adduce  evidence  in 
support  of  or  to  rebut  it.  GOYINDA  PUIY  A 
CHOWDHURANI     v.     RATAN    DHUPI.     4 

C-  L-  J  37- 

94.     S    5b-See   2   C.  L.   J.    379  No.    70,  12 

C.    W.    N.    904   No.   72   S2(pra. 

95  S.  51— Suit  for  bhowli  rent — Previous 
judgment  between  the  parties  allowing  uakdi 
rent,  luhether  res  judication — Record  of  rights, 
subsequent  to  the  previous  judgment,  entry 
in,  effect  of 

Decision   in    a  previous   rent   suit    as    to 
the     ajiicuDt  ol  r tut  pa}  able  does  not  operate 
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as  refjudicata  in  a  suit  for  reot  of  yubse- 
queut  years,  altLougU  it  may  give  li^e  to  a 
presumption  under  S.  51  of  the  I3i^ug>il  'Pe- 
naucy  Act  (GOWN  530  ruf.,  32  0  330  Diss.) 

Tlie  same  principle  should  be  applied  to 
4ho  question  whether  a  tenant  held  ai  uJioivli 
or  nakdi  rent    for  a  particular    period. 

"A' hen  a  conflict  arises  as  to  the  rate  of 
tent,  between  that  allowed  by  a  previous 
^ecroo,  and  that  entered  in  the  record  of 
/ight^  subv^quently  prepared,  both  are  to 
bo  considered  together  and  weighed  against 
*ach  other. 

11:'  ;ord  of  rights  under  Chapter  X  of  the 
Bengal  Tenancy  Act  are  prepared  witli  con- 
siderable formality,  and  the  proceedings  of 
the  Kevi.nue  officers  are  conducted  with 
publicity.  Entries  in  such  i.c  ^rds  should 
BoJj  be  lightly  discarded.  KALi  ROY  v. 
PRATAB   NAUAIN,  5  C-  L-  -J-  92- 

96  S.  51 — Encroachment  by  tenant — .'Ad- 
verse possession  of  a  limited  interest.  2  C.  L. 
J.  125  Col.  I'joo.  P.  I. 

97  -S.  53 — Additional  rent —  Consolidated 
rent  fixed  for  entire  tenure. 

A  landlord  cannot  successfully  claim 
additional  rent  under  section  52  of  the 
Bengal  Tenancy  Act,  in  respect  of  an  excess 
of  area,  unless  he  can  satisfy  the  Court  that 
the  rent  originally  fixed  did  not  cover,  and 
was  not  intended  to  cover,  such  excess  of 
area. 

Where  a  confirmatory  patta  fixed  a  cer- 
tain rent  as  the  rent  payable  for  two  entire 
villages  and  not  for  any  definite  area,  held, 
that  the  tenure  was  not  liable  to  have  anj' 
additional  rent  assessed  ti:!ereupon.  The  ex- 
pression "  the  area  for  which  rent  has  been 
previously  paid  *'  in  sub-section  (1),  clause 
(a)  of  section  52  must  be  understood  to  mean 
the  area  with  reference  to  which  the  rent 
previously  paid  had  been  assessed  or  adjust- 
ed. RAJE:NDRA  LAL  GOSWAMI  v.  CHUN- 
DER  BHUSAN  GUSWaMI.  6  C-  W-  N- 
SIS. 

98  'S.  52 — Landlord  and  Tenant — Eji- 
Tiancenii  ni  of  rent  on  the  ground  of  increase  of 
area — Burden  of  'proof. 

The  plaiutifi.s  landlords,  brought  a  suit 
ior  enhancement  of  the  rent  paid  by  the  de- 
fendants, tenants,  on  the  ground  of  an  in- 
crease iu  the  area  of  the  holding.  It  ap- 
peared that  the  defendanla  were  holding  the 
same  lauds  without  any  variation  in  the 
boundaries  and  it  was  not  known  whether 
the  rent  was  a  consolidated  rent  or  not. 

Held,  that  in  the  absence  of  proof  as  to 
the  area  originally  leased  to  the  defendants, 
or  their  predecessors,  the  plaintiffs  were  not 
entitled  co  enhance  the  rent.  The  plaintiffs 
were  bound  to  prove  facts  and  circumstances 
showing  that  ibere  was  some  reason  not 
within  the  contract-  of  the  landlord,  for  ad- 
ditional lands  being  included  in  the  holding 
of  the  ddfendants,  10  Cal.  679,  6  W,  N,  Cai. 
8ia  referred  to.  RATAN  LAL  BISV/AS  v. 
JADU  HALSANA.     IQ  C-  W-  N-  46 

99  3.  52,— Additional  rent  for  excess   lands, 
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when    oVowahle — S.    100,  cl.   (3)—Ap2^eal — De- 
.  cision  selling  feni. 

A  landlord  is  entitled  to  additional  rent 
for  exces.s  lauds,  only  when  ho  shows  [a)  what 
the  liuaiiiity  of  land  was  at  the  inception  of 
Llio  tenancy,  (6)  that  the  rent  was  settled 
with  rol'crence  to  the  area,  (c)  that  no  con- 
iro!idatt(i  rent  for  tl)e  entire  area  let  out  was 
settled,  and  (cf)  that  the  qunutity  of  land  held 
at  the  time  of  suit  is  in  excess  of  that 
originnlly  let  out. 

Where  the  decision  of  the  Judge  does 
not  settle  a  fair  and  equitalo  rent,  bub 
merely  proceeds  on  the  ground  that  there 
was  no  excess  land  and,  therefore,  no  rent 
to  be  settk'd,  an  appeal  lies  (4  0.  L  J  133) 
Dist.  RAJKUMAR  PRAT  \P  SAHAY  v.  RAM 
LAL  SINGH,  5  C  L  J    588- 

100  '5s.  52,  90,  188— Suit  for  increased 
Rent  and  Measurement — Joint  Landlords — ■ 
Estoppel. 

R  held  certain  lands  as  a  mokur aridar 
under  the  plaintiff,  out  of  which  he  granted, 
in  2G74,  a  dar  maurasi  lease  to  M  in  respect 
of  about  375  bighas.  Some  of  the  terms  of 
the  dar  maurasi  lease  were  that  M  should 
pay  rent  not  to  R,  but  direct  to  the  ze- 
mindar and  that  should  p^y  rent  on  ac- 
count of  the  excess  land  (lo,  As.  14  per- 
bigha  out  of  which  As.  12  was  to  go  to 
the  zemindar  and  As.  2  to  R.  M's  name 
was  duly  registered  in  the  zemindar's  sherista 
as  tenant.  On  a  suit  being  brought  by 
the  zpmindar  for  the  measurement  of  the 
land  and  increased  rent 

Held,  that  the  plaintiff,  having  been  ac- 
cepted by  M.  as  the  landlord,  had  a  right 
under  s.  90  of  the  Bengal  Tenancy  Act  to 
bring    the  suit  for    measurement  of  land. 

Held  also  that  though  under  the  terms 
of  the  lease  both  the  plaintiff  and  the  inO' 
kiiraridar  R  were  the  landlords  of  M,  they 
were  not  joint  la-  dlords  as  contemplated 
by  s.  188,  inasmuch  as  they  collected  rent 
separately.  Hence  it  was  not  necessary 
for   the   plaintiff  to   have  made  R  a  party. 

Held  further  that  the  kabuliat  having 
been  executed  befoi-e  the  passing  of  the 
Bengal  Tenancy  Act,  s.  52,  188  of  that  Act 
did  not  apply  to  the  case.  Punchanan  Ba- 
net  jee  v.  Raj  Kumar  Guha  (I.  L.  R.,  19  Cal. 
610)  and  Tejendra  Narain  Singh  v.  Bakai 
Singh  (I.  L.  R.  22  Cal.  653)  followed.  MA- 
TUNGINIy.  RAM  DAS  MULLIK,  7  C-  "W. 
N.   98. 

101-  S.  52,  15i— Additional  rent  for  excess 
land — Back   rent — Suit  for   rent. 

There  is  nothing  in  the  Bengal  Tenancy* 
Act  to  prevent  the  landlord  from  claiming 
back  rents  for  any  additional  area  under 
S.  52  of  that  Act,  if  such  additional  area 
was  in  the  use  and  occupation  of  the  ria- 
yat,  provided  the  period  for  which  the  claim 
is  made  is  within  that  prescribed  bv  the 
law  of  limitation.— JAGANNATH  MaNJHI 
V.    JUMAN    ALI    PUTWARI.    29   G-    247- 

102     Ss.    52,    178,     179— Mokarri     lease- 
Abatement  ot    rent — Diluvion— 9    0.    W.    N, 
886  Col.  14  P.  1. 
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103  Sa.  52,  178,  188— Suit  for  rent  of 
la7id  found  by  measurcvicni  to  be  in  excess — 
Co-sharer — Landlord — Kabuliat. 

The  plaintiffs,  as  ovvuora  of  an  undivid- 
ed share  in  certain  property,  held  jointly 
with  another,  sued  for  arrears  of  rent  on 
their  share  and  also  for  assessment  to  be 
in  excess  of  the  lands  on  which  rent  was 
admitted  in  a  kabuliat^  executed  by  the  de- 
fendants to  be  payable  to  Hi.  m  in  respect 
of  their  share.  In  this  kabuliat,  on  which 
the  suit  was  based,  the  right  of  the  plaintiffs 
to  certain  rent,  and  also  to  additional  rent 
for  lands  found,  on  measurement,  to  be  in 
excess  of  the  area  stated,  was  acimitted. 
The  right  of  the  plaintiffs  and  the  liability 
of  the  defendants  wore  distinctly  set  out  as 
the  basis  of  the  agreement  between  the 
parties  without  any  reference  to  the  right 
of  any  other  co-sharer  landlord. 

Held^  that  section  188  of  the  Bengal 
Tenancy  Act  was  no  bar  to  the  suit,  wbicb, 
therefore,  was  maintainable  without  making 
the  other  co-sharer  a  party  to  it.  The  right 
was  given  to  the  plaintiff  by  the  kabuliat,  and 
it  was  on  that  kabuliat  that  tha  suit  had 
been  brought.  Section  188  does  not  affect 
this  right  unless  the  right  to  make  such  an 
agreement  is  otherwise  forbidden  by  the 
Bengal  Tenancy  Act.  Section  178  which  is 
the  only  section  which  deals  with  the  full 
action  of  landlords  and  tenants  in  the  mat- 
ter of  contract,  does  not  refer  to  such  a 
matter.  Baldya  Nath  De  v.  Jhin  (I.  L.  R. 
25  Gal.  917)  disticguisbed.  GOBIND  CHAN- 
DRA    PAL    V.     HAMIDULLAH    BHUIAN. 

7  C  W  N  670 

104  S  5^— See  U  G.  W.  N.  1154  No.  71, 
12  G.  W.  N.  904,  No.  72,  12  C.  W.  N.  767,  No. 
73,  4  C.   L.  J.  37,  No.  93,   supra. 

105  Ss.  54,,  61,  67— Tender  of  rent -Refusal, 
— Deposit  in  court  not  essential    to  stop  interest. 

Held  by  a  majority  {Rampini,  C.  J.,  &  Mil 
raJ,  dissenting)  that  "to  stop  interest  on  rent 
running  in  a  case  governed  by  the  Bengal 
Tenancy  Act  a  tender  of  rent  whiah  is  im- 
properly refused  need  not  be  followed  up 
by  a  deposit  of  rent  in  Court  under  s.  61 
and  such  atteuder,  if  kept  good,  is  sufficient 
to  stop  interest  running  from  the  date  of 
the  tender.  KIRPA  SINDHU  v.  ANAND 
SINDHU  11  C  W.  N.  983-6  C  L-  J.  273  = 
85  C  84- 

106  S3.  55,  107,  109,  109  (a),  192— Payment 
of  rent — Appropriation-- Settlement  of  rent 
how  made  -Settlement  affirmod  by  special 
Judge — Resjudicata — Contract  Act  S.  59, 
(the  provisions  of  section  55  B.  T.  A.  and  S. 
59  Contract;  Act  compared  and  discussed. 
See  Col.  313   P.  I,. 

Where,  by  an  arrangement  betwoeu  the 
landlord  and  the  tenant,  the  latter  paid  a 
certain  sum  annually  to  Government  on  be- 
half of  the»former 

Held  that  thero  was  no  appropriation 
of  the  amount  so  paid  each  ■^'(^■■-y  to  the  rent 
of  that  year  within  S.  5'',  Bengal  Tenancy 
Ac  • 

Quczre  :  Whether,  UQ   .r  Si  192,    Bengal 
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Tenancy  Act,  a  Settlement  Officer  can  settle 
the  rent  payable  by  the  tenant  t*  the  land* 
lord,  cxo  pt  upon  the  application  of  the 
landlord    or    tiio  tenant. 

Whore  a  tenant,  in  his  appeal  before  the 
Special  Judge  against  an  order  for  the  bet- 
tlemeut  of  rent  p\irporting  to  have  been 
made  under  S.  192  of  the  Bengal  Tenancy 
Act,  did  not  take  the  objection  that  the  set- 
tlement of  rent  was  made  contrary  to  the 
provisions  of  that  section  and  without  juris- 
diction— and  the  decision  of  the  Settlement 
Officer  was  affirmed  by  the  Special  Judge. 
Held  that  the  matter  was  res  judicata 
and  could  not  be  re  opened  in  the  Civil 
Court,  owing  to  the  operation  of  Ss.  107, 
109  and  109A  of  the  Bongal  Tenancy  Act, 
MOHIM  CHANDRA  ROY  v.  SillMATI  KA- 
LITARA  DEBY  \.    U  C-   W-  N,  939, 

106  (a)  S.  55,  65-G  C.  W.  N.  794,  No. 
123  (  a)   infra. 

lO"?  S.  58— Landlord  and  tenant — Rent 
receipts.  Failure  to  prepare  and  retain — Juris- 
diction  of  Magistrate — Trial — Procedure. 

A  Magistrate  has  jurisdiction  to  try  a 
landlord  for  the  act  specified  in  section  58 
(3)  of  the  Bengal  Tenancy  Act,  namely, 
failure  to  prepare  and  retain  counterfoils  of 
rent  receipts.  But  the  trial  of  such  aa 
offence  must  be  conducted  with  the  ordinary 
procedure. 

When  the  Magistrate  convicted  a  land- 
lord under  section  58  (3)  of  tha  Bengal 
Tenancy  Act,  after  examining  him  oa 
oath  but  without  recording  evidence  for 
the  prosecution  and  the  plea  of  the  accused, 
relying  upon  an  admission  alleged  to  have 
been  made  by  the  accused,  and  recorded  la 
a  report  written  by  a  police  officer  in  an- 
other case — 

Held,  that  the  procedure  adopted  by 
the  Magistrate  was  wholly  irregular  and 
the  conviction  must  be  set  a.side.  ExMPE- 
ROR  V.  MOHUNT  RAMDAS.  9  C-  W-  N. 
816. 

108-  S.   58,  39,   61— Interest— Rent. 

The  word  "rent*'  does  not  necessarily 
include  interest;  so,  if  any  sum  of  money 
be  paid  by  a  tenant  to  a  landlord  as  ront, 
and  the  latter  receives  it  as  such,  he  can- 
not bo  permitted  to  apply  that  money  to- 
wards any  interest,  which  might  then  ba 
duo.  25  G.  571  and  22  0.  575  ref.  BHA- 
GABATI  DEBYA  CHOWDHURANI  v.  BA- 
SANTA    KUMARI    DEBI,    5    C-    L-    J-  69=" 

U   C-  W    N    110 

109-  S.    60— Suit  for  rent. 

When  a  registered  proprietor  sues  a  te- 
nant for  ront,  the  latter  cannot  raise  a  plea 
that  the  rei)t  is  payable  to  some  third  per- 
son who  is  not  a  registered  proprietor.— 
SADRU  CHAilAN  PAL  v.  RADIilKA  MO- 
HAN   RAY.    8   C-  "W.    N.    695. 

103   a.     S.    5y-Seo   11    C.   W.    N.   110  No. 
108    bupra. 

110-  S.    60  -  Registered  proprietor,   suit  for 
rent  by — Tenant's    defe-nce   on    ground   of  title 
—  Admissibility  —Title    upon    which     registra- 
tion,  obtaini:d    dcd  and   void  by  Court. 
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S.  CO  of  fcho  Bengal  Tenancy  Act  does 
not  prccliido  a  tenant  dofondant  from  prov- 
iug  that  the  title  under  which  the  plain- 
tiff chiima  to  hold  and  in  respect  of  which 
bo  has  been  registered  under  the  Land 
Registration  Act  has  been  held  by  a  ('ourt 
properly  constituted  to  bo  void  and  of  no 
eilect. 

Whore  this  was  proved,  hold,  tliat  tliis 
was  a  good  defence  to  the  suii.  GIHISH 
CHANDRA  CHONGDARv^ATTSH  CHAND- 
RA   SARKAU,    12   C-    W-    N-    622- 

111.  S.  C0-5G.  W.  N.  482.  See  Bengal 
Act    VII    of   187G   S.   55  No.    7, 

112.  S.  61. 

The  statutory  provision  for  deposit  of 
rent,  under  S.  01  of  tlie  Act,  does  uofc  take 
away  the  elfoct  of  a  tender  validity  made 
and  kept  good.  (5  C.  L.  J.  192  ref.)  JAGAT 
TARINI     DASI    V.    NABAGOPAL     CHAKI. 

6  C    L   J.  270-84  C    805- 

113  Ss.  61,  63— Deposit  of  rent — Omission 
to  sue  for  the  rent  of  the  period  between  de- 
posit  and  suit,  effect  of. 

Deposit  of  rent  under  the  Bengal  Ten- 
ancy Act  (VIII  of  1885),  Section  61,  must 
be  treated  as  equivalent  to  part  payment. 
Notice  of  deposit  under  Section  63  of  the 
Act  does  not  give  a  fresh  and  independent 
cause  of  action  in  respect  of  the  balance 
then  due.  In  a  suit  for  such  balance,  the 
landlord  is  obliged,  under  Section  43  of  the 
C.  P.  C,  to  include  a  claim  for  all  arrears 
of  rent  due  at  the  time  of  institution. 
ATEEL  KRISHNA  GHOSE  v.  NRIPEND- 
RA    NARAIN   GHOSE.     1  C-  L-  J-  114. 

114  Ss.  61,  67— Suit  for  cancellation  of 
putni— Subsequent  suit  for  rent — Interest  on 
arrears   of  rent-7  G.  W.  N.   720  CoL  931  P.  I. 

115  S.  61,  Sch.  Ill,  Art.  H  (a)— Deposit 
of  rent — Notice  of  deposit  on  one  of  several 
joint   landlords,  pffect  of— Limitation. 

Service  of  notice  on  one  of  the  land- 
lords of  the  deposit  of  rent  under  S.  61 
of  <-he  Bengal  Tenancy  Act  (VIII  of  1885) 
has  not  the  effect  of  reducing  the  period 
of  limitation  to  six  months  as  provided  in 
art,  2  (a)  of  Sch  III  of  the  Act,  if  there 
are  co-sharer  landlords  jointly  and  severally 
entitled  to'the  rent.— RCP  OHAND  M  kH- 
TON   V.  GURDAN    SINGH,     6-  C-   W-    N- 

16=29-  C-  283. 

116  Ss.  61,  182— Deposit  of  rent  in  Court 
— Dispute  between   rival   landlords. 

This  was  a  suit  for  rent  of  a  plot  of 
homestead  land,  in  the  occupation  of  the 
defendant,  who  was  also  a  raiyat  of  the 
village  but  under  a  different  landlord.  There 
being  a  dispute  between  the  two  rival 
landlords  as  to  who  was  entitled  to  the 
rent  of  the  homestead  land,  the  defendant 
deposited  the  rent  in  Court  under  S.  61  of 
the    Bengal   Tenancy   Act. 

Held,  that  the  deposit  was  rightly  made 
and  the  suit  should  be  dismissed,  S.  182 
being   applicable  to   the   case. 

Per  Ghosh  J.;  The  deposit  having  been 
jnade  in   fact,  the  question   whether  S.  182 
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applied  to  the  case  or  whether  the  deposit 
was  rightly  made,  need  not  bo  gone  into-. 
It  was  now  only  to  be  decided  as  to  wha 
was  entitled  to  the  amount  deposited.  Hence 
the  suit  should  be  dismissed.  I'ROTAP 
CHANDRA  DAS  v.  BISEoWAR  PRAMANIK, 

9  C   W-  N.  416. 

117  S.  61--35  C.   34  No.  105  supra. 

118  S.  63— 1  G.  L.  J.    114   No.  113    supra, 

119  S.  65— Ticcadar— Lease — Rent— Exe- 
cution   proceedings. 

A  ticcadar  on  the  expiry  of  his  lease  ob- 
tained a  decree  against  a  tenant  for  rent, 
which  fell  due  during  the  pendency  ol  hia 
lease.  In  execution  of  this  decree,  the  ten- 
ure was  sold  and  purchased  by  A.  The 
landlord  obtained  a  decree,  for  rent  for 
subsequent  years  against  the  same  tenant. 
In  the  proceedings  in  execution  taken  on 
the  decree  obtained  by  the  ticcadar,  tha 
landlord  decree-holder  put  in  an  applica- 
tion stating  that  he  bad  obtained  a  decree 
for  arrears  of  rent  for  later  years.  Subse- 
quently the  landlord  took  out  execution  of 
his  decree  and  had  the  tenure  put  up  to 
sale.  A  thou  intervened  objecting  to  the  sale 
of  the  tenure. 

Hold,  that  under  section  65  of  the  Ben- 
gal Tenancy  Act,  rent  being  a  first  charge 
on  the  tenure,  that  first  charge  did  not 
stand  in  favour  of  the  ticcadar  iov  the  rent 
which  fell  due  during  the  pendency  of  his 
lease,  but  it  stood  in  favour  of  the  landlord 
in  possession,  for  the  rent  which  fell  due 
afterwards,  and  that  the  ticcadar  in  execu- 
tion of  his  decree  could  not  sell  the  tenure 
itself  so  as  to  pass  all  rights  in  it  to  the 
auction-purchaser  A  and  annul  the  first 
charge  standing  on  it  in  favour  of  the  land- 
lord. The  tenure  itself  was  liable  to  sale 
under  the  decree  obtained  by  the  landlord 
against  the  tenant.  Hem  Chundar  Bhunja 
V.  Mon  Mohini  Dassi  (3  C.  W.  N.  604)  re- 
ferred to.  SRIMANT  ROY  v.  MAHADEO 
MAHATA.    8   C-  W-  N.  531  =  81  C  550- 

120  S.  65 — Suit  to  enforce  a  kist'hundi 
or,  instalment  bond — Arrears  of  rent— Consider- 
ation for  bond — Nominal  owner,  authoritif 
of.  to  pledge  property  in  arrears  of  rent — 
Estoppel,   doctrine  of — 

Where  one  of  two  defendants,,  the  father, 
allows  his  son,  the  other  defendant,  to  take 
the  lease  of  an  under-tenure  in  his  name 
from  tha  plaintiff  who  is  well  av/are  that  the 
father  is  the  real  owner  of  the  under-tenure 
and  that  the  son  is  only  his  benamidar,  the 
plaintiS-lar.dlord  is  entitled  to  look  to  the 
son,  the  recorded  tenant,  for  the  due  pay- 
ment of  the  rent,  and  if  the  under-tenure 
falls  into  arrears,  the  landlord  may  sue  the 
recorded  tenant,  the  son,  and  obtain  a  decree 
for  rent  which  would  be  operative  against 
the  property  in  the  hands  of  the  father,  the 
beneficial  or  real  owner.  But  it  is  not  com- 
petent to  the  recorded  tenant,  the  son,  to 
create  a  chfjrge  or  mortgage  on  the  property, 
in  the  event  of  the  rent  falling  into  arrears, 
in  favour  of  the  landlord.  If  the  beneficial 
or  real  owner   fails  te  pay  the  rent  regularly^ 
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tho  nominal  owner  has  no  impliod  authority 
to  plodgo  tlio  property  in  arruarn,  tlio  croa- 
tiou  of  such  a  charge  being  neither  necessary 
for  the  purposes  of  the  tenancy  nor  Ubual 
for  tho  management  of  the  tenancy. 

When,  therefore,  a  landlord  accepts  an 
instalment  bond  either  creating  a  charge  or 
security  on  the  property  for  the  arrears  of 
rout  from  tho  nominal  owner  with  full 
knowledge  of  tho  true  ownership,  he  cannot 
be  permitted  to  follow  the  property  in  the 
hands  of  the  true  owner.  15  All.,  304  dis- 
tingtiished. 

A  suit  instituted  on  a  kistibandi  or  iustal- 
ment-boud,  part  of  the  consideration  for 
which  was  arrears  of  rent,  is  a  suit  Viot  for 
rent  hut  for  money  due  under  the  contract, 
viz.,  tho  instalment-bond,  by  which  in  lieu 
of  the  original  liability  a  new  liability  was 
substituted,  and  they  can  have  no  charge  on 
the  laud  under  tho  Tenancy  Act. 

Per  Mookerjee,  X— The  charge  referred  to 
in  section  65  of  tho  Bengal  Tenancy  Act  is 
not  such  a  charge  as  that  defined  by  section 
100  of  the  Transfer  of  Property  Act,  and  does 
not  require  to  bo  enforced  in  the  manner ; 
the  only  consequence  which  follows  from  the 
provision  that  rent  is  a  first  charge  upon  an 
under-tenure  is,  that  a  sale  held  in  execution 
of  a  decree  for  arrears  of  rent  produces  the 
effects  described  in  Chapter  XIV  of  the 
Bengal  Tenancy  Act. 

A  mortgage  does  whereas  a  charge  does 
not  involve  a  transfer  of  an  interest  in  speci- 
fic immovable  property.  25  Mad.,  220  (237); 
23  Q.  B.  D.,  239  (242);  12  Q.  B.  D.,  347  (350) 
rejerred  to  and  followed. 

A  mortgagee  can  follow  the  mortgaged 
property  in  the  hands  of  a  transferee  from 
the  mortgagor,  whereas  a  charge  can  bo  en- 
forced against  a  transferee  only  if  it  is  shown 
that  he  has  taken  with  notice  of  the  charge. 
13  An.,  28  (44)  referred  to. 

Where  an  instalment-bond  provided 
that  the  pxecu^^ant  would  be  personally  re- 
sponsible for  the  payment  of  the  money  and 
that,  in  case  of  default,  it  would  be  com- 
petent to  the  person  in  v^hoso  favour  it  was 
executed  to  institute  a  suit  to  obtain  a  decree 
and  to  recover  tho  dues  by  attachment  and 
sale  of  an  under-tenure. 

Held,  that  upon  the  terms  of  tho  bond, 
it  did  not  create  a  mortgage,  but  merely 
effected  a  charge. 

The  words  "and  the  transaction  does  not 
amount  to  a  mortgage"  in  section  100  of  the 
Transfer  of  Property  Act  signify  that  if  tho 
relation  created  by  the  instrument  is  not 
that  of  a  mortgagor  and  mortgagee  and  im- 
movable property  has  been  made  security  for 
the  payment  of  monej',  there  is  a  charge  on 
the  property;  they  do  not  mean  that  if  the 
transaction  on  the  faco  of  it  purports  to  be 
a  mortgage  but  the  instrument  is  not  opera- 
tive as  such  by  reason  of  defective  execution 
or  non-compliance  with  tho  formalities  des- 
cribed by  the  law,  the  transaction  is  convert- 
ed into  a  charge.  1  C.  W.  N.,  81;  2G  Cal.,  78; 
26  CaL.   246;   32   Cal,    129;  7    Bovi.  L.  U.,  934 
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referred   to    and  followed:    10    Mad.,    509;   24 
Mad.,  397  disaiiyroved. 

Equity  will  not  contravene  the  positive 
onaotracntfl  or  requirements  of  law  and  do- 
feat  its  policy  by  supplying,  under  the  guise 
of  amending  defective  instruments,  those 
dcfficient  elements  or  form  without  which 
tho  ogrccment  is  absolutely  void,  even  as 
between  the  parties  to  it. 

In  tho  face  of  the  statutory  provision 
contained  in  section  100  of  the  Transfer  of 
Property  Act,  the  Courts  in  India  will  not 
and  cannot  apply  indiscriminately  the  general 
equitable  principle  of  English  rule,  namely, 
that  a  mortgage  which  is  defective  and  ia 
inoperative  as  such  operates  as  a  good  equi- 
table lien,  if  it  shows  an  intention  to  create 
a  charge. 

The  validity  of  equitable  mortgages  ia 
recognised  by  the  legislature  in  this  country 
only  to  a  limited  extent  28  M.  54  referred  to. 

Difficulty  of  applying  the  English  rule 
of  equitable  mortgages  in  this  country  pointed 
out  and  explained.  ROYZUDDI  SHEIKH 
V     KPJTARTHANATH  MUKERJEE.     4-   0 

Ii.  J.  219-33  C  985.  ,      ,.   , , 

121  S.  6b— Sale— Sale  subject  to  payment  of 
arrears  of  rent— Liability  of  imrchaser. 

A  purchaser  at  an  auction-sale  is  liable 
to  pay  arrears  of  rent  for  a  period  anterior 
to  tho  date  of  the  sale,  when  the  sale  wag 
made  subject  to  the  payment  of  such  arrears, 
—24  Cal,  37  ;  21  Cal,  169,  referred  to.  HARA- 
DHAN  CHATTORAJ  v.  K  \KTIK  CHANDRA 
CIIATTOPADHYA.     6  C-  W-  N-  877- 

122  S.  65 — Landlord  and  Tenant— ExecU' 
Hon  of  decree— Bent  decree— Sale  of  holding. 

A  16-anna  proprietor  obtaining  a  decree 
for  the  whole  rent  due  in  respect  of  a  mokarari 
tenure  in  a  suit  brought  against  all  the 
tenants  is  entitled  under  section  65  of  the 
Bengal  Tenancy  Act  to  sell  the  tenure  in  exe- 
cution of  the  decree,  althought  he  recognised 
the  fact  that  the  tenants  had  sub  divided 
the  tenure  and  chose  to  accept  a  decree 
making  each  of  them  separately  liable  for  hia 
own  share  of  the  rent  17  Cal,  301  referred  to, 
SURBO  LAL  V.  J.  M.  WILSON.     32  C-  680. 

128  S.  65— Suit  against  mortgagor  in  pos- 
session, when  rent  fell  due,  maintainability 
of-Equity  9  C.  W.  N.  670— 32  C.  643  Col. 
322  P.  I. 

123  (a)  Ss.  65,  55—Putni  Regulation  (VIII 
of  1619),  section  17— Decree  for  rent  for  a 
period  anterior  to  sale— Su'd  for  contribution 
by  purchaser. 

The  plaintif!  purchased  a  putni  taluk  in 
execution  of  a  rent-decree.  The  dcfendanta 
1,  2  and  3  obtained  a  decree  against  the  de- 
fendants 4,  5  and  6  for  rent  due  for  a  period 
anterior  to  that  of  the  rent-decree  in  exe- 
cution of  which  the  tenure  was  sold,  and 
put  the  taluk  up  to  sale.  The  plaintiff  paid 
the  decretal  amount,  and  toen  instituted  a 
suit  for  contribution  from  the  defendants  4, 
5  and  6. 

Held,  that  the  plaintiff  was  not  entitled 
to  claim' tho  contribution  sought  for  by  him. 
1  C.  W.  N.  158  followed. 
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The  provisions  of  tho  Beng.il  Touaucy 
Act,  so  iar  as  thiiy  do  not  interfere  willi 
the  putni  law  in  rospoot  of  putni  tulnkfi, 
are  applicable  io  them,  19  0.  504  follow- 
ed. 

Tliero  is  no  conflict  between  b.  G5  of 
the  Bengal  Tenancy  Act  and  soction  17  ( i) 
of  tliepiUni  Regulation.  Antecedent  balances 
may  bo  mere  personal  dubts,  which  can  not 
bo  summarily  recovered  under  the  proce- 
dure prescribed  by  t,he  Putni  E.ogulation, 
but  tliey  may  bo  also  a  charge  on  the  laluJc, 
and  the  taluk  m/vy  be  sold  subj  ct  to  them. 
2()    0.    10:3    referr>d     to.     PEAUiT    MOHAN 

MUKIIOPaDHYA  v.  sueeram  ohundra 
BHOSE,  6  C-  W.  N.  794. 

124  S.  65,  88— Landlord  not  bound  by  his 
Tahslldar's  separate  collections  of  proportionate 
rents  in  respect  of  entire  holding. 

Where  a  holding  is  in  the  occupation  of 
several  tenants  ^.t  one  entire  rental,  the  fa't 
that  the  landlord's  Talisildar  has  accepted 
from  the  various  tenants  proportionate  parts 
of  the  rent  does  not  bind  the  landlord  to 
recognize  a  separation  of  the  tenancy  in  the 
absence  of  evidence  connecting  the  landlord 
•with  the  receipt  of  any  proportionate  rate  of 
rent  by  the  Tahsildar,  MOHARANI  BENI 
PARSHAD  KOERI  v.  GOBERDHAN  KOE- 
RI.    6  C-  W  N.  823. 

125  Ss.  65,  152,  l88~Go-sharers— Right  of 
one  CO- sharer  to  sue  for  the  whole  rent  making 
defendants  his  co-sharers,  who  refuse  to  join 
in  the  suit  as  plaintiffs — Right  to  bring  whole 
tenure  to  sale— Agreement  to  pay  rent  to  co- 
sharers  separately,  >'ffect  of. 

By  the  express  terms  of  the  Bengal  To 
nancy  Act  (VIII)  of  1685  in  the  event  of 
rent  being  unpaid,  the  owners  or  the  zercin- 
dari  interest  are  entitled  by  suit  under  that 
Act  to  bring  a  patni  to  sale  with  the  con- 
sequences prescribed  by  the  Act,  And  it  is 
a  general  rule  -  a  rule  not  derived  from  the 
Bengal  Tenancy  Act  but  from  the  general 
principles  of  legal  procedure— that  a  sharer, 
whose  co-sharers  refuse  to  join  him  as  plain 
tiffs,  caa  bring  them  into  the  suit  as  de- 
fendants and  sue  for  the  whole  rent  of  the 
tenure.  Section  188  of  the  Act  does  not  pre- 
clude such  a  suit;  Ihe  filing  of  a  suit  not 
being  a  thing,  which  the  landlord  is,  under 
the  Act,  "  required  or  authorized  to  do,"  but 
an  application  to  the  Court  against  vn  al- 
leged grievance,  which  the  plaintiff  is  en- 
titled to  submit,  not  by  reason  of  any  pro- 
vision in  the  Tenancy  Act,  but  under  Lbe 
general  law.  Although  an  agreement,  ex- 
pressly proved  or  implied  by  the  conduct 
of  the  pa.  ties,  for  the  payment  of  rent  to 
co-sharer  landlords  separately  may  establish 
the  right  to  sue  separately  for  the  shares 
of  rent  receivable  by  the  separate  share- 
holders, yet  such  an  agreement  mereTy  affects 
the  right  to  sue  separately  for  rent  and  in 
110  other  respect  modifies  the  terms  of  the 
holdiag.  The  right,  therefore,  to  bring  the 
tenure  to  sale  for  arrears  of  rent  remains 
xutact,    and   also  the   right  of  one    co-sharer 
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to  sue;  making  his  co  sharers  defendants, 
when  they  refuse  to  JMn  as  plaintiffs.  PRA- 
MADA  NACH  ROY  V.  RAMAN  I  KANTA 
HOY.     85  C.  831. 

126  <^'«.  6'5,  150^  188— Joint  Landlords^ 
Agreevient  to  pay  rent  separately— Suit  for 
whole  rent  by  one  co- sharer— Maintenance  of 
suit — Contract,  rccission  of. 

By  an  arrangement  entered  into  by  all 
the  CO  sharer  landords  on  the  one  hand  and 
the  tenants  on  the  other,  it  was  agreed  upon, 
that  the  former  was  to  recover  their  respeo- 
tivo  shares  of  the  rent  separately  from  the 
latter. 

Held,  that  so  long  as  the  arrangement 
subsists,  one  of  the  co-sharer  landlords  ia 
not  entitled  to  bring  a  suit  for  the  whole  rent 
making  the  other  co-sharers  defendants. 

Held,  also  that  the  mere  failure  of  the  ten- 
ants to  pay  the  plaintiff  his  share  of  the  rent 
would  not  of  itself  entitle  him  alone,  or  even 
jointly,  with  his  co-sharers,  to  rescind  the 
agreement.  The  general  rule  is  that  the  re- 
fusal or  omission  of  one  of  the  contracting 
parties  to  do  something  which  the  contract 
binds  him  to  do  will  not  entitle  the  other 
party  to  rescind  the  contract  unless  the  act 
and  conduct  of  the  party  who  make  default 
show  an  intention  to  abandon  and  wholly  to 
refuse  performance  of  his  part  of  the  con- 
tract. In  this  case,  it  waa  proved  that  the 
tenants  had  an  intention  to  abandon  the 
agreement.  RAJA  PRONODA  NaTH  ROY 
V.  RAJA  RAMONl  KANT  ROY.  9  C-  W. 
N.  34. 

127  S.  65,  159.— Sale  in  execution  cf  a 
decree  for  arrears  of  rent  at  the  instance 
of  a  CO  sharer  landlord — Interest  of  transferee 
of  some  of  the  recorded  tenants,  how  far 
affected. 

One  of  several  joint  landlords  brought 
a  suit  for  arrears  of  his  share  of  the  rent 
of  a  certain  occupancy  holding  against 
three  persons  who  were  the  recoided  te- 
nants. But  two  of  the  recorded  tenants 
had  already  transferred  their  interest  to 
the    plaintiff. 

Held,  that  the  purchaser  at  the  sale  in 
execution  of  the  decree  for  arrears  of  rent 
at  the  instance  of  the  co-sharer  landlord 
purchased  only  the  right,  title  and  interest 
of  the  judgment  debtor,  and  as  tv/o  of 
these  had  no  interest  at  the  date  of  the 
sale,  the  right  of  their  transferee  was  not 
affec  ed  by  the  sale.  AFRAZ  MOLLA  v. 
KULSUMUNNESSA  BIBI.  4-  C  L  J  68  ==10 
W.  N.  C  ,  176- 

128  Ss.  65,  110— Rent- decree— Execution — 
Landlord's  inetrest  in  tenure  sold  after 
decree — Decree  for  rent,  if  continues  to  be 
firsi  charge  on  tenure — Civil  Procedure  Code 
{Act  XIV  of  1882^  Section  278  -Claim,  if 
allowable. 

If  at  the  time,  when  a  suit  for  rent 
is  institued,  and  a  decree  is  made,  the 
plaintiff  is  still  the  landlord,  the  fact  that 
pubsequently  he  sells  his  landlord's  interest 
does  i!ot  prevent  him  from  obtainitg  the 
benefit   of  section   65  of  the  Bengal  Tenancy 
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Act  of  bringing  to  ealo  the  tonuro  or  hold- 
ing in  execution  of  such  decree,  the  rent 
continuing   as   a   first  charge    thereon. 

If  at  tha  date  of  the  suit  and  the  date 
of  the  decree,  the  plaintifi  is  the  landlord, 
both  the  suit  and  the  decree  for  rent  would 
clearly  be  a  suit  and  a  decree  under  Ban- 
gal  Tenancy  Act,  and  under  section  107  of 
the  Act,  no  claim  can  bo  preferred  under 
section  278,  Civil  Procedure  Code,  when  such 
a  decree  is  executed  by  the  decree-holder, 
even  if  he  has  parted  with  his  landlord's 
interest  before  applying  for  such  execution. 
8  W.  N.  Cal,  604  tvirrulecl.  KIIETRA  PAL 
SINGH  RAY  V.  KRITARTIIAMOYI  DA8I 
8  C.  L.  J.  470=10  W.  N.  C-  547  =  33 
C.  666  (F.  B) 

129.  S.  65,  178,  179— Permanent  tenure- 
holder— Ejectment  for  non-paT/ment  of  rent^ 
contract   illegal. 

A  contract  in  contravention  of  section 
65  of  the  Bengal  Tenancy  Act,  under  which 
the  tenant  of  a  permanent  tenure  makes 
himself  liable  to  be  ejected  upon  failure  of 
payment  of  rent  is  bad  in  law,  even  though 
section  178  and  179  are  inapplicable,  SA- 
MANT  RADHA  CHARAN  DAS  v.  ANaN- 
TA   PRASAD   DAS.    4   C.   L-    J.    521- 

ISO'  S.  65,  ISiSale  of  a  tenure— Land- 
lords'  Decree— Execution. 

Held  that  the  sale  of  a  tenure  in  exo 
cution  of  a  decree  for  rent  obtained  by 
certain  persons,  who  did  not  constitute  the 
entire  body  of  landlords  at  the  date  of  the 
suit  and  of  the  decree,  and  who  were  not 
the  entire  body  of  landlords,  at  the  date 
at  which  part  of  the  claim  for  which  the 
rent  suit  was  brought,  accrued  due,  would 
tot  pass  the  entire  tenure  but  would  pass 
merely  the  right,  title  and  interest  of  the 
judgment-debtors  in  the  tenure  at  tlie  date 
of  the  sale.  NARAIN  UDDIN  v.  SRIMANTA 
GHOSE.    6  C.   W.  N-  124  =  29  C.  219- 

131  Ss.  65,  148  (6),  161— Regulation  VIII 
of  1819  section  134 — Landlord  and  tenant — 
Decree  for  rent— Execution — First  charge — 
Lien — 

A  Zemindar  sued  his  putnidar  for  arrears 
of  rent  and  obtained  a  decree,  but  previous 
to  the  institution  of  the  suit  had  sold  all 
his  interest  in  the  zcmindari.  The  purcha- 
ser of  the  zemindari  subsequently  instituted 
proceedings  under  Reg.  VIII  of  1819  for 
further  arrears  of  rent  and  the  darpatnidar 
deposited  the  rent  under  s.  13  of  the  Regu- 
lation. 

In  a  suit  by  the  darpatnidar  for  a  de- 
claration that  he  had  a  first  charge  on  the 
putni  in  respect  of  the  sum  deposited  by 
him 

Held,  that  the  decree  obtained  by  the 
former  zemindar  was  a  decree  for  rent  within 
the   meaning  of   s.  G5  of    the  Bengal  Tenancy 

I  Act  and  constituted  a  first  charge  on  tic 
patni  under  that  section  with  priority  to 
the  lien  of  the  respondent.  6  C.  W.  N.  91 
distinguished.  3  C.  W.  N.  G04,  31  C.  550  not 
foUowid.  33  0.  o6Q  reforrad  to,  MAHARAJA 
I 


Bengal  Act  (VUI  of  ISS5)    Contd.) 

BAHADUR    SINGH  V.     FORBES.    85    C- 

737« 

132  S.   G5-Soe    1    C.   L.   J.    114    No.    113 

BUpra. 

133  S.  66— Suit  for  ejectment  for  non  pay- 
merit  of  rent— Waiver— Act  VIII  {B.  C.)  of 
18S9,  S  22. 

Where  a  landlord  sues  for  arrears  of  rent 
for  four  successive  years;  the  landlord'^  claim 
for  ejectmont  for  non-p%ymont  of  arrears 
for  the  first  three  yoirs  must  be  hold  to  hav8 
been  waived  and  a  decree  for  (jictment  can 
bo  made.  GOURI  KANTA  MUKflOPADHA- 
YAv.  RAMGOPAL    MaKHOPADHAYA.      2 

C-  L-  J-  879- 

134  S.  67—Knbnliat,  rate  of  interest  men- 
tioned  in— Purchaser  at  auction  sale;  liahi' 
lily  of,  to  pay  interest. 

A  purchased  at  an  auction-sale  in  execu- 
tion of  a  rent  decree  a  tenure  covered  by 
a  kabuliat,  which  stipulated  for  interest  at 
a  specified  rate. 

Held  that  the  tenure  being  subsisting, 
A  brought  the  teuuo  subject  to  the  termi  and 
conditions  of  the  lease,  and  was  liable  for 
interest  at  the  rate  mentioned  in  the  kabuliat, 
and  not  at  the  rate  mentioned  in  S.  07  of 
the  Bengal  Tenancy  Act.  LAL  GOPAL  DUTT 
V.    MANxMATHA  LAL.  33  C    253=9  G-    W- 

135  S-  67— Implied  contract. 

When  a  stipulation  for  interest  will  ba 
opposed  to  S.  67  if  mentioned  cqaally  in  an 
express  contract  it  will  bo  Jeomel  invalid 
in  an  implied  contract.  -  DMINlSTRvTOii- 
GBNERAL  OP   BENGAL  v.  ARAF  ALL  28 

C  227  at  234. 

136  S.  67— Interest. 

Interest  was  clumed  in  the  suit  at  a 
rate  of  more  than  12  p.  c.  par  annum  on  tha 
basis  of  a  kahuliyat  executed  before  tha 
passing  of  the  B3ngal  Tenancy  Act,  the  te- 
nant being  proved  to  have  acquired  tha 
holding   by   private  purchase. 

7it3/d?-,  that  the  stipulation  as  to  interest 
must  be  given  eHect  to.  TILUK  CHaN.ORV 
ROY  V.   JASODA  KQMAR    ROY.     U  C-  W. 

N.  215- 

137  Ss.  6S,  98,  153— Rent  payable  in  kind^ 

Second  appeal— Damages. 

Where,  in  a  suit;  for  rent,  the  couteotioa 
between  the  parties  is  whether  the  rent  is 
payable  in  money  or  in  kind 

Held  that  a  second  appeal  lies  under 
S.    163  of  the  Bengal  Tenancy   Act. 

Held  also  that  it  is  settled  law  that  moro 
non-payment  of  renL  does  not  determine  the 
relation  of  landlord  and  «cnant. 

Held,  further  that  in  a  suit  for  rent  in 
kind,  the  1  i.ndlord  is  not  entitled  to  damages 
at  a'  higher  rate  than  25  per  cent,  under  s. 
GH  of  tlie  Bengal  Tenancy  Act.  APULiBA 
KLUSIINA    ROY   v.    ASUaTOSH  DUfT.     9 

C.  W-  N-  122. 

138  Ss.  67,  71,  173  {c)  {h),  ITJ-llate  of 
interest— Permanent  tenure— Interpretation  of 
statute. 

Held,  by  the  majority  of  the  Full  Bench 
(Ameet  All   J.,  disaOiiting)   tha,u  s.  87   of  tha 
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Bengal  Tenancy  Act  does  not  oontrol  the  pro- 
visions of  8.  17*J  of  that  Act,  and  that  thoro- 
fore  a  contract  for  tho  payment  of  interest 
on  arrears  of  rent,  outorod  into  by  a  landlord 
and  a  permanent  tenure- bolder  under  bira, 
is  enforceable  bylaw,  although  it  may  con- 
travene the  provisions  of  a.  G7  of  the  Bengal 
Tenancy  Act.  L'asftufa  Iv«wjar  Hoy  Chowdhry 
V.  Fromotha  Natli  DlmUacharjee  (I.  L.  R.,  2G 
Cal.  130)  overruled.  MATNAGINI  DEBI  v. 
MOKRURABIBI.  29  C- 674-5  C.  W-  N- 
438. 

139  Ss.  G7,  121,  122,  UO— Application  for 
distraint  permissible  for  arrears  of  rent  and 
interest,  but  not  for  damages  — Separate  appli- 
cation for  cacJi  holding —  Wrongful  distraint — 
Compcsation — Principle  of  computation. 

Under  ss.  121,  122  of  the  Bengal  Tenancy 
Act  (VIII.  of  1885)  a  landlord  can  apply  for 
distraint  for  the  purpose  of  recovering  the 
arrears  of  rent  of  the  holding  due  for  the 
preceding  agricultural  year,  together  with 
interest  thereon  at  the  rate  of  12  per  cent, 
per  annum,  but  not  for  the  recovery  of  da- 
mages, nor  can  he  by  one  application  apply 
for  distraint  of  rent  of  more  than  one  holding 
Principles  on  which  compensation  for  wrong- 
ful distraint  in  a  suit  instituted  under  s.  140 
of  the  Bengal  Tenancy  Act  should  be  comput- 
ed, discussed.  SHEOBARAT  SINGH  v. 
NAWRANGDEO  NARAIN  SINGH.  23 
C.  864. 

140    S  67  and  178  (3)('7i)  —Interest  on  arrears 
— Holding  over  after  the  expiry  of  the  lease. 

In  this  case  the  lease  which  allowed 
interest  at  75  per  cent  on  arrears  of  rent 
expired  in  1886.  In  a  claim  for  rent  for 
the  year  1894,  and  a  period  subsequent  to  it, 
held,  that  on  the  expiry  of  the  term  the 
tenancy  was  impliedly  renewed  from  year  to 
year  and  after  the  Bengal  Tenancy  Act  came 
into  force  the  contract  relating  to  interest 
was  not  valid  with  regard  to  any  interest 
claimed  to  have  accrued  after  1885,  AD- 
MINISTRATOR GENERAL  OF  BENGAL 
V.  ASRAF.     28  C.  227. 

141  Ss,  67,  178(3)  {7i)  abwab—Puja  expen- 
ses—Road cess,  if  abwab — Bengal — Interest 
at  rates  higher  than  12  p.  c,  contract  to  pay  if 
enforceable —  Unconscio?iable  contract. 

Fuja  kharach,  or  expenses  for  a  Puja, 
agreed  to  be  paid  in  excess  of  the  rent,  is  an 
abtvab  and  cannot  be  enforced. 

Road  cess  is  not  an  imposition  on  the 
tenant  by  the  landlord  in  addition  to  the 
rent  but  a  tax  imposed  by  Government  and 
it  does  not  come  within  the  definition  of  an 
abwab  contained  in  section  74  of  the  Benga) 
Tenancy  Act, 

A  contract  to  pay  more  than  the    proper 
tion   payable   by   the  tenant  under  the  Roar" 
Cess  Act  is  not  illegal.  4  Cal.,  576  ;  3   C.  L.   J 
337,  referred  to. 

The  provisions  of  section  178  (3)  {h)  are 
applicable  to  the  case  of  a  kabuliat  executed 
after  the  passing  of  the    Bengal  Tenancy  Act 

Parties  ought  not  to  be  allowei  to  nullify 
the  efiect  of  section  178,  sub-section  3,  CI.   {/^^ 


by  contracting  thomsolvos  out  of  the  pro- 
visions of  section  67  of  tho  Bengal  Tenancy 
Act,  which  limits  the  interest  to  simple  in- 
terest at  12  per  cent,  per  annum,  by  the 
device  of  making  the  rent  payable  otherwise 
than  quarterly. 

A  contract  made  after  tho  passing -of  the 
Bengal  Tenancy  Act  is  not  enforceable  in  bo 
far  as  it  provides  for  pivymeut  of  interest  at 
rates  higbor  than  12  pur  cent. ^  22*  Cai.,  211 
explained  and  distinguished. 

Even  if  it  were  open  ^to  the  parties  to 
contract  themselves  out  of  the  provisions  of 
section  67  of  the  Bengal  Tenancy  Act,  a  con- 
tract to  pay  interest  at  tho  rate  of  75  per  cent, 
for  arrears  of  rent  payable  for  land  for  which 
arrears  the  landlord  has  good  security  in  the 
holding,  on  which  these  arrears  are  a  first 
charge  and  which  he  can  recover  in  other 
ways,  is  an  unconscionable  one  and  is  one 
which  ought  not  to  be  enforced. —NAREN- 
DRA  KUMAR  GHOSB  v.  GORA  CHAND 
PODDAR   3  C.  L.  J.  891-33  C  683- 

142  Ss.  67,  179— Landlord  and  tenant- 
Interest  on  rent.  9  C.  W.  N.  466--/See  Col  957 
P.  I. 

143  Ss.  67,  179— Resjudicata— Kabuliat— 
Illegal  cesses — Agreement  to  pay.  9  0.  W.N, 
A69.-'See  Col  963  P.  I, 

144  S.  67— See  35  0.  34.  No.  105,  11.  C. 
W.  N.  110  No.  108,7.  C.W.N.  720  No.  lU 
supra. 

145  S.  68— See  9  0.  W.N.  122  No.  137 
supra. 

146  S.  69,  Sch.  III.  Art.  2  (a)— Res- judicata 
Matter     directly     and   substantially   in   issue, 
applicabiHty     of — Retit,      deposit     of— Onus — 
Notice,   service  of  by  post,  presumption— Fact, 
question   of  Qrdzr-sheet,  ex   parte     entry     in^ 
evidentiary   value     of— Joint    Hindu    family, 
mef7obers   of,  rent   due   to— Co-owners,   suit   by 
some   of,  maintainability  of—Addition  of  par- 
ties  after   limitation  period — Claim  joint  and 
indivisible — Limitation   Act  {XV  of   1877),  S. 
22 — Abwabs — Bata  usual,  Dustur,  Hmzatnama, 
Sonari,    Selami,    Percentage,   an^i^atta  Com- 
pany.  G.  P.  C.  S.  11. 

The  Court  is  not  precluded  under  S. 
13  of  the  Civil  Procedure  Code  from  trying 
an  issue  whether  the  rent  of  the  holding 
is  payable  entirely  in  cash  or  partly  in  cash 
and-  partly  in  kind,  as  it  was  noD  directly 
and  substantially  in  issue  in  a  previous 
litigation  between  the  same  parties,  where 
the  substantial  relief  sought  was  a  declara- 
tion that  the  appraisement  made  by  the 
Collector  under  3.  69  of  the  Bengal  Tenancy 
Act  was   invalid. 

S.  69  of  the  Bengal  Tenancy  Act  is  ap- 
plicable upon  the  assumption  that  the  rent 
13  taken  by  appraisement  or  division ;  the 
only  matter  in  controversy  betwoeo  the  par- 
ties is  as  to  the  quantity,  value  or  divi- 
sion of  the  produce;  the  section  ceases  to 
be  applicable  when  there  is  a  bona  fide  dis- 
pute as  to  the  character  of  the  holding  it- 
self   (4   0.    W.   N.  239   foil). 

If  a  tenant  rel  es  upon  clause  (a)  of 
Art.   2  of  Sch.  Ill  of   the  Bengal  Tenancy 
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Act,  he  must  provo  that  there  was  an  ap- 
plication whicii  fainiled  tlie  rcquiromonts 
of  S.  Gl,  sub  S.  (2)  of  tho  Jiongal  Tenancy  Act, 
and  that  a  deposit  was  made  under  S.  GL 
after  the  arrear  had  fallen  duo;  he  must 
also  show  that  notice  undnr  S.  G3  was  serv- 
ed ou  the  landlord  and  prove  the  date  when 
the    service    was    elfeclud. 

There  is  no  presumption  that  ^  letter, 
which  was  posted,  was  properly  addressed 
and  tho  presumption,  that  tho  letter  reach- 
ed tho  addressee,  has  no  application  till 
it  is  established  that  the  letter  was  pro- 
perly addressed.  G  Wheaton  104,  9  A  3CG,  17 
Q.    13.      823,  85  R.  R.  G88  refd. 

Before  tho  presumption  of  due  service 
can  be  applied,  it  is  necessary  to  prove  that 
the  notice  was  sent  in  a  cover  which  was 
properly  addressed.  (Ir.  R.  10  Eq.  117  (127) 
refd). 

The  presumption  that  a  notice  sent  by 
post  was  duly  served  is  not  a  conclusive  pre- 
sumption of  law  ;  it  is  merely  a  presump- 
tion of  facts  ;  and  whether  it  arises  in  a 
particular  case  or  uot  depends  upon  all  the 
circumstances  (111)  U.  S.  185  (193),  3  B.  L. 
B.    420   ref.  15    C.   G81    dist. 

An  ex  parte  entry  in  the  order-sheet 
is  by  no  means  conclusive  evidence,  if  it 
is  admissible  in  evidence  at  all,  as  against 
the  landlord,  who  was  not  a  party  to  the 
proceedings  for  deposit  under  S.  Gl  of  the 
Bengal  Tenancy  Act  (1  Cal.  and  Ells  10.  ref.) 
MIR  TAPURA  HOSSAIN  v.  GOPI  NARA- 
YAN,  7-  C.  L.  J.  251.  See  for  other  facts 
Col.   1801   F,  I. 

147    Ss.     C9,   70-R'ght    of    suit— Order  of 

Collector.     Finality  of — 

A  suit  by  a  tenant  against  a  third  party 
for  the  recovery  of  the  crops  awarded  to 
the  latter  by  the  order  of  the  Collector  is 
»  not  barred  by  section  70,  (5)  of  the  Bengal 
Tenancy  Act.  22  Cal.,  480  referred  to. 
CHHEDI  V.  CHHEDAN,  82  C-  472- 

147  .a)  Ss.  G9,  70— Separate  suits  for  rent 
for  successive  years  barred — Accidental  and 
involuntary  missions.  4  C.  L.  J.  490  Col.  1412 
P.  I. 

148  S.  70-32  C.  422  No.  147,  4  0.  L.  J.  490 
No.  147  supra. 

149  S.  72— Notice  of  transfer  of  landlord's 
interest — Payment  of  Rent. 

There  was  a  transfer  of  the  landlords 
interest  and  although  the  transferea  gave  no 
notice  of  the  transfer  to  the  tenant,  the 
latter  was  aware  of  it  through  the  trans- 
ferror. Even  with  such  knowledge  of  the 
transfer,  tho  tenant  paid  rent  to  the  trans- 
ferror. 

Held,  that  such  payment  of  rent  was 
invalid  and  the  transferee  had  a  right  to 
claim  the  sarae  li'om  the  tenant. 

Held,  also  that  the  ol  jict  of  the  pro- 
vision of  s.  72  (2)  is  to  relieve  tho  trans- 
feree landlord  from  the  necessity  of  giving 
notice  to  each  tenant  individually.  It  says 
that  a  general  notice  published  in  the  manner 
prescribed  by    law  shall    be    sufficient,    It  . 
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does  not  say  that  such  a  notice  shall  be  a 
necessary  notice.  NOBIN  CHANDRA  v. 
SURWNDRA  NATH,  7  C  W  N  454- 

149  (a)     S.    74— Agent     collecting    illegal 
j  cesses — Suit  by  principal   for    recovery  of  the 

same.     7  C.  W.  N.  535  Col.  3G3  P.  I. 

150  S.  74— Bengal  Tenancy  Act  (VIII  of 
1885),  section  74— Cess— Right  •to  recover — 
R'igkt  to  additional  rent — Recurring  right. 

Section  74  of  tho  Bengal  Tenancy  Act 
declares  void  all  stipulations,  and  reserva- 
tions, past  and  future,  for  the  payment  of 
adwah  mahtab  and  other  like  impositions. 
The  only  way  in  which  tho  landlord  can 
recover  any  such  cess  is  by  showing  that 
it  is  not  an  adioab  but  part  of  the  rent. 

When  the  lease  stipulates  that  the  ten- 
ant would  pay  additional  rent  for  increased 
area,  if  any  be  found  on  measurement,  the 
right  is  a  recurring  one,  and  the  landlord 
is  entitled  to  exercise  it  whenever  he  finds 
it  necessary  to  do  so.  JOTINDRA  MOHAN 
TAGORE  V.  CHANDRA  NATH  SAFUI,  6  C. 
W.  N-  360. 

151  S.  74— Value  of  property— Abwab— 
Substantial  iniary— 7  C.  W.  N.  439  Col.  1549 
P.  (. 

152  S.  74— Landlord  and  Tenaiit—Ah- 
wab — Re7it — Collection    charges. 

Each  case  must  be  decided  upon  its  owa 
particular   circumstances   as  to    whether  the 
payment   which   the  tenant   agrees    to   make 
is  in  reality   apart   of   the   rent   as   opposed* 
to  abwab. 

Held,  that  a  certain  sum  of  money 
mentioned  in  the  lease  as  *  the  fixed  collec- 
tion charges  blended  with  rent'  was  nob 
an  abiuab  but  rent.  RADHA  CHURN  ROY. 
V.  GOLAP   CHANDRA   GHOSE.     10  C  W. 

N.  529- 

153  S.  94-3  C.  W.  N.  337— See  Bengal 
Act  IX  of   1880,  S.  41  No.  11. 

154  S.  74-See  10  0.  W.  N.,  527  No.  8, 
12  C.  W.  N.  175  No.  29,  29  C.  G74  No.  138, 
3   C.  L.  J.  391   No.  141  supra. 

155  S.  7G-8   C.  W  N.   754  No.  61  supra. 

156  S.   77—8   C.  W.  N.   754  No.  Gl  supra. 

157  S.   79—34   C.  519  No.  21  supra. 

158  S.   82—34  C.  519  No.  21  .s/qjra. 

159  S.  84:—La7idlord  and  Tenant- Land 
acquisition — Immediate  landlord — "  Reasonable 
and  sufficient  purpose'^ — Collector's  certificate. 
— Jurisdiction   of  Civil  Court. 

A  landlord,  who  is  not  the  immediate 
landlord  in  respect  of  the  holding,  cannot 
apply  for  acquisition  of  tho  land  under 
section   84   of  the   Bengal   Tenancy  Act. 

Where  the  laud  was  acquired  under 
section  84  of  tho  Bengal  Tenancy  Act,  and 
it  was  alleged  that  it  was  for  tho  improve- 
ment of  the  estate  inasmuch  as  it  increas- 
ed its  revenue 

Held,  that  tho  purpose  for  which  the 
land  was  acquired,  was  not  "reasonable 
and  sufticient  purpose"  within  the  mean- 
ing of  section  84  of  the  Bengal  Tenancy 
Act. 
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The  Collector's  certificato  as  to  the 
reason abl en CHB  and  sufficiency  of  the  pur- 
pose is  not  conclusive  and  tlio  Civil  Ciuiit 
Bliould  hold  a  judicial  enquiry  to  dotor- 
mine  the  reasons blcncsa  and  sulficiancy  of 
the  purpose.  \SCnl.,  271  followed,  li Ml M^ 
MAll'rO  V.  TKKAIT  BROJO  BEilAllI 
SiNdll.   9.  C-  W.N.  472- 

180  '5.  So—Subletii'iij  restrictions  011 — Fa- 
liditj  of  sul-'case  granted  by  raiyat  for 
more  Jlian  ■iiinc  years — Sub-lease  registered 
before  the  coinviencevienl  of  the  Bengal  Tenancy 
Act. 

Whore  a  raiyat  has,  without  the  con- 
Bont  of  his  landlord  granted  a  sublease  by 
nn  instrument  registered  before  the  com- 
meuccnient  of  the  Bengal  Tenancy  Act,  the 
Bub-leaso  shall  not  be  valid  for  more  than 
nine  years  from  the  coramenoenieut  of  the 
Act,  as  against  the  landlord,  but  not  as 
against  the  raiyat.  GOPAL  MONDAL  v 
ESHAN     CHUNDER     BANERJEE,    29    C 

148. 

161-  S.  S5,  CI.  S—Under-raiyati  lease— 
U^cim  exceeding  nine  years  — Validity — Eject- 
ment suit  by  raiyat — Notice. 

CI.  2  of  S.  85  of  the  Bengal  Tenancy  Act 
has  not  been  enacted  merely  for  the  protec- 
tion of  the  superior  landlord,  A  sub-lease 
by  a  raiyat  for  a  terra  exceeding  nine  years 
is  invalid  oven  against  the  raiyat.  29  C.  148  ; 
6  0.  W.  N.  377  dist.  BASARATULLA 
MUNDLE  V.  KASIRUNNISSA  BIBI.  U  Q. 
%?V.  N190. 

182-  S.  85—34  C.  516  No.  21,  2  G.  L.  J.  670 
ISIo.  ( 6,  U  C.  101  No.  57,  28  C.  205  No.  59,  2  C. 
L.  J.  540  No.  76,  6  C.  W.  N.  377  No.  83,  8  0. 
W.  N.  133  No.  84,  6  C.  W.  N.  916  No.  85 
snpra. 

163-  S-  86— Surrender  of  occupancy -right. 
Nothing    in  S,  86    of  the  Bengal  Tenancy 

Act  requires  the  surrender  of  a  ryot's  occu- 
pancy-right to  bo  in  writing.  KHaNKAR 
ABDUR  RAHMAN  v.  ALl  HAEEZ,     28  C  , 

258 

164-  S.  86—8  C.  W.  N.  315  No.  46,  24  C. 
104  No   56  supra. 

185.  _  S.  87— Transfer  of  Right  of  occnpaiicy 
— Original  tenant  rem  lining  in  possession  as 
su  -:-^nant  of  the  transferee — Abandonment — 
Ejectmejit. 

Where  a  tenant  having  a  non-transfer- 
able right  of  occupaacy  scld  such  right  to  a 
third  per -on,  obtained  a  sub-lease  from  the 
purchaser  and  remained  in  possession  of  the 
lu,aa  a  :Cl  wjis  cultivating  the  same 

Held,  that  the  landlord  was  not  entitled 
to  khas  possession  as  against  him.  Dina  Nath 
B>y  V.  Kribhna^Bijoy  Saha  (9  0.  W.  N.  379); 
Uristeedhur  Bisivas  v,  Mudan  Sirdar  (I.  L.  R.' 
9  Gal.  G43),  followed.  Kallinalh  Chfikravarti 
V.  Upendra  Chundra  Chowdliry  (I.  L.  R.,  24 
Cal.  212),  distinguished.  lu  order  to  entitle 
a  land!©  d  to  re-enter  on  aba^ndonment  by  the 
teuani,  it  must  be  an  abandonment  in  the 
wo.-ds  of  S.  87  of  the  Bengal  Tenancy  Act, 
namely,  that  the  raiyat  voluntarily  abandons 
his  residence  and  ceases  to  cultivate,  without 
notice  to  the  landlcrda,nd  Vi'ithout  arranging 
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for  the  payment  of  his  rent  as  it  falls  due, 
Nurendra  Narain  Roy  v.  Ishan  Chunder  Sen 
(23  W.  R.  22)  and  Dioarlca  Nath  Misser  v. 
Uurrish  Chunder  (I.  L.  R.,  4  Cal.  925),  refer- 
red to.  MADAR  MONDAL  v.  MAIIIMA 
CHANDRA  MAZUMDAR.     3  C.  L-  J-  343  = 

83  C  631. 

loo-  S.  87 — Non- transfer  able  holding — 
Transfer — Under- lease — Forfeiture — Landlord 
and  tenant. 

A  raiyat  holding  a  non-transferable  hold- 
ing, liaving  sold  it  to  a  third  person,  took 
an  under-raiyat  lease  under  him  and  re- 
fused to  pay  rent  to  the  landlord  of  the 
raiyati  holding  who  dispossessed  him. 
In  a  suit  by  him  to  recover  posses- 
sion and  for  declaration  of  his  title  as  an 
under-raiyat  under  the  purchaser,  held  on  a 
review  of  the  authorities,  that  plaintiff's 
suit  ought  to  fail;  and  it  was  accordingly  dis- 
missed. RAJANI  KANTA  BISWAS  v.  EK- 
KARI  DAS,    11  C.  W.  N.  811  =  7  C.  L.J.  78  = 

84  C.  689. 

367  S.  ^7 ^  not  exhaustive — Abandonment,  a 
questio7i  of  intention — Mortgage  of  non-trans- 
ferable holding — Mortgagee  auction- purchaser — 
Mortgagor,  interest  of — Ejectment  of  pur  chaser  ^ 
by  landlord — Re-entry — Execution  sale — Volun- 
tar  y  abayielonment. 

The  first  sub-section  of  S.  87  of  the  Acfc 
shows  that  abandonment  is  the  effect  of  the 
act  of  the  tenant  in  vacating  the  holding, 
witboat  making  arrangement  for  payment 
of  his  rent  as  it  falls  due,  and  for  cultivating 
the  land. 

Where  there  is  abandonment  or  not  in 
any  individual  case  is  a  question  of  inten- 
tion to  be  determined  upon  the  facts  of  the 
particular  case. 

In  order  to  effect  a  legal  abandonment 
and  to  allow  a  valid  re-entry  by  the  land- 
lord, service  of  noitce  under  sub-S.  2  o! 
S.  87  of  the  Act  is  not  necessary.  The 
only  efiect  of  the  service  of  noitce  is  to 
make  it  '  obligatory  upon  the  tenant  to 
have  a  speedy  determination  of  the  question 
whether  there  has  bean  an  abandonment 
or  not.  S.  87  of  the  Act  is  not  exhaustive, 
and  a  landlord  is  not  a  wrong-doer  merely 
because  he  re-enters  upon  the  holding,  before 
he  has  followed  the  procedure  laid  down 
in  that    seclion. 

When  the  holding  is  a  non-transferable 
one,  and  the  ryot  executes  a  mortgage,  the 
mortgage  is  inoperative  as  against  the  land- 
lord, but  as  betwoea  mortgagor  and  mort- 
gagee, the  mortgage  is  operative  4  C.  L.  J.  679 
referred  to. 

Where  the  mortgagee  of  a  non-trinsfer- 
able  occupancy  holding  purchases  the 
holding  in  ejcecution  of  his  mortgage-decree 
and  takes  possession,  tli :  possession  of  the 
tenant  mortgagor  completely  ceases,  and 
the  holding  passes  into  the  occupation  of 
the  mortgagee.  As  against  the  landlord,  the 
mortgagee  auction  purchaser  is  a  trespasser. 
The  landlord  is  entitled  to  sue  him  and 
to    obtain    a   decree  for  ejectment;  in  snch 
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a   Buit  the  tenant  wlio  ia   not  in  occupation 
is   not   a  necessary   party. 

Under  the  circumstances  of  the  case, 
the  abandonment  of  hia  holding  by  the 
tenant,  although  duo  to  the  execution-  salo, 
is  a  voluntary  one.  HAM  PERSII  AD  KOKllI 
V.  JAWAHIR  ROY,  7  C  L  J  72=12  G  W  N 
899  I 

168  Sec.  88 — Separate  collection  of  rent  bij 
co-sharer  landlords  from  under-tenants  —  Joint 
suit  for  rent  against  intermediate  tenant  — 
Fraud — Effect  of  a    decree  for   rsnt. 

Where  several  co  sharer  landlords  who 
had  been  colloctiug  the  rent  due  to  them, 
separately ,  from  the  rZar-wjwras/iicZars, united 
lu  bringing  an  action  against  the  inter- 
mediate mourasJiidars  for  arrears  of  rant  so 
as  to  obtain  a  decree  which  would  be 
binding  upon  and  would  pass  the 
tenure  — 

Held^  that  the  landlords  were  not  bound 
to  continue  to  collect  rent  in  this  m^nner 
unless  they  had  given  their  consent  in 
writing  under  Sec.  8S  of  the  Bengal  Te 
nancy  Act,  and  that  the  action  of  the 
landlords  in  bringing  a  joint  action  did 
not  amount  to  fraud.  GIRISH  CHANDRA 
MUKHOPADHYAYA  v.  CHHATRADHAR 
GHOSE.   8   ^    L   J    379- 

169  S.  88—Sub-divisio7iof  holding —Grant 
of  separate  recei;pt  by  the  landlord — Joinder 
of  Parties. 

Where  two  tenants'  names  v^%re  jointly 
recorded  in  the  landlord's  sherista  in  respect 
of  a  holding  but  the  tehsildar  of  the  landlord 
collected  rents  separately  from  them  and 
granted  separate  receipts  therefor,  and  where 
there  was  no  consent  of  the  landlord  in 
writing  to  the  sub  division. 

Held  that  such  an  arrangement  was  not 
binding,  on  the  landlord,  and  ho  could  sue 
both  the  tenants  j  )intly  for  arrears  of  rent. 
Peary  Mohun  Mukerjee  v.  Gopal  Paik  (2  0. 
W.  R.  375j,  distinguished,  and  Moharani 
Beui  Pershad  Koeri  v,  Goburdhun  Kocri  (Q 
C.  W.  N.  823)  and  Jnanendra  Mohan 
Chowdhury  v.  Gopal  Das  Chovvdhury  (8  C 
W.  N  923;,  referred  to.  The  tehsildar  of  the 
landlord  should  not  be  made  a  party 
defendant  in  such  a  puit.  SRI  MOHAUANI 
BENI  PERSHAD  KOERI  v.  RAMADHIN 
PANDE,  10  C-  W.  N    216. 

170  S.  88— Sub  division  of  holding— 
Hights  of  purchaser  -  Landlord's  tille  not 
questioned. 

Where  the  landlord's  rights  are  not  quos 
tioned  and  he  does  not  appear  in  the  sviib,  a 
transferee  of  a  share  of  a  holding  may  main- 
tain a  suit  agaiuso  persons  who  claim  under 
an  inferior  title, even  though  they  may  sub  up 
a  recognition  by  the  landlord.  (12  C  615  dist, 
8  C.  W.  N.  65,  y  0.  W.  N.  184  follj.  GOUR 
KAIBARTA    v.    SRIMATI    TARAJAN  BIBI, 

8C.  L.  J161. 

171  S.  88  — Division  of  T  n-tre- Distribu- 
tion of  Rent — Riut-rcceipt  and  fwd,  co'islriic- 
tion  of — Consent  to  a  division  or  didributlon 
of  tenure. 

A  receipt  for   rent  granted  by  a  landlord 
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or  his  agent,  containing  no  t-pocification  of 
the  total  jami  of  the  taluq,  no  statcmenfc 
of  the  area  of  the  taluq,  or  of  the  portion 
of  the  taluq  which  was  separated  and  se- 
parately settled  with  the  tenant,  nor  of  the 
share  separated,  nor  containing  a  recital 
that  the  tenant  was  rogi.sterod  in  the  land- 
lord's sherista  as  a  tenant  of  a  portion  of 
the  original  holding  at  a  rent  v/hich  was  a 
portion  of  the  original  rent,  does  not  amount 
to  a  consent  in  writing  by  the  landlord  to 
a  subdivision  of  the  holding,  within  the 
meaning  of  s.  88  of  the  Bengal  Tenancy  Act. 
Pyari  Mohun  Mukhopadhya  v.  Gopav  Paik 
{I  L  R,  25  Gal  531),  distinguisbed.  An  entry 
in  a,  furd  or  account  which  appeared  on  the 
face  of  it  to  have  been  written  by  a  ser- 
vant of  a  tenant  and  exhibited  payments  of 
rent  made  in  respect  of  six  different  taluqs 
by  the  tenant  to  the  landlord,  and  which 
was  signed  and  receipted  by  a  suniarnavis 
of  the  said  landlord,  does  not  amount  to  a 
consent  in  writing  on  behalf  of  the  land- 
lord to  a  division  of  the  tenure  or  distribu- 
tion of  the  rent.  JANENDRA  MOHAN 
CHOWDHRY  V.  GOPAL  DAS  CHOWDHRY, 

8C.  W.N  923  =  81  C  1028- 

179     S.  88—10   0.  W.    N.    270   No.  28,  11  C. 

W.    N.   217  No.    39,   G   0.    W.  N.   823  No.  124 

S2ipra. 

173  S.  89-  Specific  Relief  Jet  (I  of  1817} 
Section  9— Li  rnita tion— Suit  for  possession  by 
non-occupancy  tenant  illegally  ejected  by  land' 
lord. 

Held,  that  a  suit  for  recovery  of  posses- 
sion by  a  non-occupaacy  tenant  illegally  dis- 
possessed by  landlord  mast  be  brought  within 
six  months  from  the  date  of  disposses- 
sion under  section  9  of  Specific  Relief  Act, 
though  the  tenant  urges  he  has  occupancy 
ri^ht.  17  Gal  926  dissented  from.  BHAG- 
BATI    CHARANROY  v.  LUTON  MONDAL, 

7  C  VV  N  218. 

174  S.  90-  See  7  C.  W.  N.  93  No.  100  supra. 

175  ^.s.  91,  188^ Application  for  ineasur- 
ment  by  a  landlord  loho  is  realizing  his  rent 
separately,  whether  m.iintainable — Joint  owner 
— Joint  landlord. 

Hdd,  that  if  one  set  of  landlords  obtains 
separata  kabuli.ats  entering  into  separate 
contract  for  rent  with  the  tenants,  such 
landlords  cease  to  be  joint  landlords 
with  the  other  co-proprietors  of  the  land. 
They  become  joint  owners  and  not  joint 
landlords.  Matunglni  Dassi  v.  Ramdas  Mul- 
lick,  7  0.  W.  N.  93,  and  Gobind  Chandra  I'al 
V.  Ilamldulla  Bhtaan,  7  G.  W.  N.  G70,  referred 
to. 

Held,  further,  that  such  a  landlord  is 
entitled  to  make  aa  applicotiou  for  measure- 
ment of  the  lond  comprised  in  his  estate 
under  s.  cfon  91  of  the  Be  'gal  Tenancy  Act. 
JOGNESH  PROKASH  GAISGULI   v.  MANI- 

ADDI.     33  C-  417. 

176  S      9i— Ccmmou     manager  — Consent 
order  by  4  G.  L.  J.  56-1  Gol    1598  P.  I. 

177  Sec.    63  —Cuimnoii  manager— Irregular 
appointinevt  of— Suit  to  set  aside  appointment, 

.  maintain abiiiiy  of. 
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A  common  manager  was  appointed 
Under  the  15ciigal  Tonanoy  Act  in  respect  of 
property  which  was  neither  an  estate  nor  a 
tenure.  Some  of  the  co-sharora  upon  whom 
notice  had  not  been  served,  sued  to  recover 
possession  upon  a  declaration  that  the  ap- 
poinlmont   was  invalid. 

Held,  that  the  suit  as  framed  was  main- 
tainable, and  that  it  was  not  obligatory  upon 
the  plaintiffs  to  apply  in  the  first  instance 
to  the  District  Judge  who  had  appointed  the 
common  manager.  INDU  BHUSAN  BOSE 
V.  ANNAPURANA  MITUA.  6  C  L-  J-  216- 
178  Si.  93,  91— Common  manager  separate 
appoiatmcnt  for  separate  estates  or  groups  of 
estate  belonging  to  same  co-oivners — District 
Judge  may  reconsider  guestion  of  necessity  of 
ap>poinlment  at  any  stage — Differ eiion,  judicial 
— Position  of  coo'Lvner  luho  lias  separated  his 
share  but  not  by  metes  and.  bounds. 

Where  a  District  Judge  made  an  order 
for  the  appointment  of  a  common  manager 
in  respect  of  several  revenue  paying  and  re- 
venue-free estates  of  which  the  co-owners 
were  not  the  same. 

Held,  that  the  District  Judge  should 
have  separately  considered  each  property  or 
group  of  properties  belonging  to  the  same 
co-owners  and  made  separate  appointments 
in  regard  to  each  property  or  group,  though 
the  same  common  manager  might  be  ap- 
pointed in  all.the  cases.  Fazal  Ali  Ohowdhu- 
ry  V.  Abdul  Majid  Chowdhury  I.  L.  R.  14 
Cal.  659  (1887)  followed.  Where  on  being 
directed  to  deal  with  the  case  in  the  above 
manner,  the  District  Judge  instead  of  start- 
ing proceedings  de  novo  and  issuing  notices 
on  the  co-owners  under  S.  93,  Bengal  Tenan- 
cy Act,  to  show  the  cause  why  a  common 
manager  should  not  be  appointed,  issued 
uotices  under  S.  94  of  the  Act  asking  them 
to  appoint  a  common  manager. 

Held,  that  in  the  circumstances  of  the 
case,  the  proceedings  should  have  been 
commenced  de  novo  and  the  co-owners  given 
in  opprtunity  of  showing  that  ov/ing  to 
the  altered  state  of  things  there  was  no 
longer  any  necessity  for  appointing  a  common 
manager.  A  District  Judge  can,  in  the 
exercise  of  his  discretion,  consider  the  pro- 
perty of  the  appointment  of  a  common 
manager  whatever  be  the  stage  at  which 
the  proceedings  may  have  arrived.  This 
discretion  is  not,  however,  to  be  exercised 
arbitrarily  but  according  to  well  established 
rules. 

A  co-ov.n9r  who  has  opened  a  separate 
account  in  Collector's  register  or  makes 
separate  collection  for  his  share  is  neverthe- 
less liable  to  have  his  share  taken  over 
by  a  common  manager,  altbouh  the 
dispute  may  not    have  extended  to    his  share. 

His  remedy,  if  any,  is  +o  have  liis  share 
demarcated  by  metes  and  bounds.  KUMAR 
V    THE   COLLECTOR   OF    RANGPUR.     11 

C  W  N  U43. 

179    6  93,  95— Cimmon  Manatjer— Appoint- 
ment of   a   successor    by  the     DiUrict     Judge. 
lbs  District  Judge  appointed  a  common 
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Manager     under     the     Bengal     Tonacy     Act. 
The     Managor    so     appoined     resigned    his 
post.     Thereupon  the  District  Judge  appoined 
another   as    his    successor. 

Hold  that  he  had  no  power  to  do  so  — 
DSVARKA    NATII    MITRA    v.     BAKUTESII 

LAL  MITRA,    10  C  W  N  437=7  C  L  J  109 

180  S.  93,  98  and  JOG— Landlord  and  Ten- 
ant—Manager appointed  by  District  Judge. 
Prowirs  of — Co- shareVs  right  to  deal  with  hia 
share— Rates  of  High  Court. 

The  rule  framed  by  the  High  Court 
under  section  100  of  the  Bengal  Tenancy 
Act  to  tlio  etioot  that  no  manager  shall 
have  power  to  sell  or  mortgage  any  pro- 
perty,    is    ultra     vires. 

The  appointment  of  a  managor  does  not 
take  away  from  a  co-sharer  his  power*  of 
dealing    with    his   own    share    in    the    estate. 

Where  the  manager  mortgaged  the  estate 
in  favor  of  the  respondent  and  one  of  the  co- 
sharers  during  the  management  mortgaged 
his  share  witli  the  appellant  who  purchased 
it  in  execution  of  decree  obtained  by  him  on 
his  mortgage. — 

Held,  that  whatever  the  appellant  took, 
whether  under  the  mortgage  or  by  reason 
of  the  purchase,  was  subject  to  the  charge 
on  the  property  created  by  the  manager, 
AMAR  CHUNDER  KUNDU  v.  SHOSHI 
BHUSAN  ROY.  8  C-  W-  N.  225=31 1.  A.. 
21  =  310  305  (PC). 

181  S.  94—11  0.  W.  N.  1143  No.  178  supra. 

182  Ss.  95,  98  (3)— Common  Manager— 
His  right  to  sue  for  recovery  of  possession  of 
land. 

By  S.  93  (3)  of  the  Bengal  Tenancy  Act,  a 
Common  Manager  is  declared  to  have  the 
same  powers  as  the  co-owners  jointly  might 
have,  but  for  his  appointment,  exercised. 
So  he  is  empowered  to  sue  to  recover  posses- 
sion of  lands,  on  behalf  of  the  co-proprietou. 
SEBO  SUNDARI  GHOSH  v.  RAJ  MOHAN 
GUHO.     8  C.  W-  N.  214. 

183  S.  95—10  0.  W.  N.  437  No.  179  supra. 

184  S.  98—810.   305  No.    180.8  C.W.N. 

214  No.  182  supra. 

185  S.  100—31  C.  305  No.  180  supra. 

1S6  Ss.  101,  102,  103,  105— Landlord  and 
Tenant — "  Record  of  rights  " — Jurisdiction  of 
Revenue  Officers. 

An  application  under  section  103  of  the 
Bengal  Tenancy  Act  was  made,  for  pr  para- 
tion  of  a  "Record  of  rights"  of  an  estate. 
The  application  was  allowed.  Subsequently 
tbo  rent  was  enhanced  on  application  undeir 
section  105  On  appeal  the  District  Judg,e 
dismissed  the  application  on  the  ground  that 
"  all  t'-ie  proceedings  taken  by  the  Revenue 
Officer  after  making  the  record  of  particu- 
lars under  section  103,  including  those  under 
section  105,  were  void  for  want  of  jurisdic- 
tion."    On  appeal  to  the  High  Court— 

Held,  that  the  Revenue  Officer  had  juris- 
diction, and  further  proceedings  could  be 
taken  in  accordance  v/ith  section  1034  and 
the  following  sections  of  the  Act. 

Fer  Ghose,  J.— The  particulars  specified 
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in  section  102  of  tho  Boogal  Tenancy  Act 
when  recorded  and  compiled  under  section 
103  of  tho  Act  amount  to  a  "  Uocord  of 
rights"  within  the  meaning  of  Chapter  X  of 
the  Act. 

Per  PargiteTt  J. — Whether  a  record  of 
particulars  made  in  a  proceeding  under  sec- 
tion 103  of  tho  Bengal  Tenancy  Act  consti- 
tutes a  "Record  of  rights"  or  not  must  de- 
pend upon  whether  the  particulars  recorded 
include  '•  rights  "  or  not.  SUDHENDU  NA- 
RAIN  ACHAKJYA  CHOWDIiRY  u.  GOBIN- 
DA  NATH  SIRCAR.  9  W.  N-.  C-.  604  =  1 
C  L.  J.  239-82  C  618. 

187  Ss.  101,117,118,  119,143,153,  189— 
Application  for  preparation  of — Records-of 
rigbts — Procedure — Revenue  ofiicer.  30  C. 
339  col.  1004  P.  I. 

188-  S.  102,  lOi— Section  9—"  Every  settle- 
mint  of  rent  or  decision  of  a  dispute  by  a 
Bcvenue   Officer,^* 

The  words  "  every  settlement  of  rent 
or  decision  of  a  dispute  by  a  Revenue  Ofificer" 
are  applicable  only  to  those  cases  which  a 
Revenue  Officer  has  jurisdiction  to  try. 
RADHA  KISHORE  MaNIKYA  v.  DURGAt 
NATH  BHUTTACHARJEE.     82    C-    162-— 

189-  S.    102-32   C.    518   No.  186  supra. 
190.     Chap.     X,     S.     103— Record- of -rights 

Khewat — Prima   facie   evidence. 

If  there  is  no  settlement  of  rent  under 
Chap.  X  of  the  Bengal  Tenancy  Act,  the 
entry  in  the  record-of-rights,  if  its  was  duly 
published,  would  be  only  prima  facie  evi- 
dence in  favour  of  tho  landlord — evidence 
which  may  bo  rebutted  by  tho  tenant.  AB- 
DUL RASHID  V.  JOGESH  CHUNDRA 
ROY,  11  C.  W-  N.  168. 

191  S.  103— Presumption— -Becord  of  rights, 
entry  in  and  puhlication  of — 

The  presumption   referred    to  in  section 

103  (6)  of  the  Bengal  Tenancy  Act  is  appli- 
cable to  a  suit  which  has  been  instituted 
before  the  publication  of  the  record  of  rights 
in  which  the  entry  is  contained.  C.  R, 
MAGDONALDr.  BABU   LAB   PURBI,   4  C- 

L  J.  519. 

192  S.  103  A,  104,  E,104E,  111  A— Rent. 
Suit  for — Dismissal   of  objrction  tinder  section 

104  E  for  default,  not  a  judicial  order — Re- 
cord of  rights.  Final  publication  of,  undei 
section  193  A,  sub-section  (2) — Sections  104H., 
Ill  A,  whether  bar  a  suit  for  rent — Res-judi- 
cata 

An  order  striking  off  a  petition  of  objec- 
tion under  section  103  A.  of  the  Bengal  Te- 
nancy Act  for  default  is  not  judicial  order: 
nor  does  it  operate  as  res  judicata  in  a  sub- 
sequent suit  for  rent  brought  by  the  objec- 
tor against  the  recorded  tenant.  28  C,  471 
folloicnl. 

The  first  part  of  section  111  A  of  the 
Act  p  ohibits  suits  which  seek  to  take  undue 
advi.uage  of  mere  technical  defects  in  the 
procedure  leading  up  to  or  involved  in  tho 
eeltlement  proceedings. 

The  section  further  prohibits  the  altera- 
tion of  rent  once  settled,  except  to  the  ex- 
tent  allowed  by   section   104  U,  and  the  prc- 
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viso,  in  virtue  of  which  suitrf  of  a  declara- 
tory nature  may  bo  brought,  cannot  be  read 
as  prohibiting  suits  for  tho  recovery  of 
arrears  of  ront  alleged  to  be  duo  Irom 
tenants. 

Section  104  II  of  tho  Act  is  designed 
mainly  to  safeguard  tho  Government  revuuuo 
and  to  attach  reasonable  linahty  to  the  fixa- 
tion of  tho  rental  assets  upon  which  the  as- 
sessment of  revenue  is  based.  It  does  not 
bar  a  suit  like  the  present  brought  against 
the  recorded  tenant  for  rent  due.  NASAii- 
ULLAH  MIA  V.  AMIRUDDI.  3  C.  L-  J. 
133. 

193  S  103  A,  105,  106— Second  Appeal^ 
Res  judicata—  Distinction  between  order  under 
S    105,    103 A    and   S    106. 

Wlieu  a  Revenue  Officer  disposes  of  aa 
objection  summarily  under  S  105  (103  A  of 
tho  amended  Act)  of  the  Bengal  Tenancy 
Act  (VllI  of  1885)  without  adopting  the 
procedulo  laid  down  in  the  Code  of  Civil 
Procedure,  for  the  trial  of  suits,  his  order 
will  not  bo  open  to  appeal  or  second  appeal, 
nor  will  it  have  tho  effect  of  res  judicata. 
Dengu  Kazi  v,  Nolin  Kissori  Choivdlirani 
I.  L.  R.  24  C.  462  discussed  and  explained, 
KURBAN  ALI  v.  JAEaR  ALL     28    C    471. 

194  S.  103  A,  105,  106  A,  109  A.—Sccond 
appeal — Entry  in  the  khatian  by  Revenue  Officer 
that  no  rent  fixed — Application  for  assessment 
of  fair    and   equitable    rent. 

Where  in  an  application  by  the  land- 
lord under  section  105  of  the  Bengal  Tenancy 
Act  for  settlement  of  a  fair  and  equitable 
rent,  tne  Settlement  Officer  settled  a  fair 
and  equitable  rent,  and  the  Special  Judga 
on  appeal  by  the  tenant  confirmed  the 
decision    of    the    Settlement  officer — 

Held,  that  under  section  109  A  of  the 
Bengal  Tenancy  Act,  no  second  appeal  lay  to 
the  High  Court  against  that  decision.  RAiM 
BISHEN     RAUT   v.    RAJARAM.     IJ   C  W 

N   832. 

195  S  103  B,  104  A— Entry  in  kheivat-^ 
Presumption— Proof  of  00  years  separate 
possession. 

The  entry  in  a  khewat  simply  raises 
a  presumption  under  s.  103B  and  was 
not  intended  to  be  conclusive.  Where  ia 
the  khetuat  the  entry  was  tnat  the  tenants 
were  joint  and  were  jointly  liable  for  rent 
and  the  tenants  defendants  proved  that 
for  CO  years  they  held  possession  of  their 
separate  shares  on  payment  of  rent  sepa- 
rately and  obtaining  separate  receipts 

Held,  that  the  presumption  of  tho 
correctness  of  the  entry  had  boon  rebutted 
—RAJ  NARAIN    MITRA    v.  ANAiviT   TARAI 

IOC  WN  908 

196  S  103  B,  105,  lOr.,  108—Record-of' 
riglits—Suit  to  correct  or  alter  entries— Main- 
tainability. 

No  suit  lies  for  the  alteration  or 
correction  of  entries  made  in  the  record 
of  rights,  published  under  Ch  X  of  the 
Bengal  Tenancy  Act.  Persons  nggrieved  by 
tho  entries  should  hvwe  recouiso  to  the 
special   remedy     provided    in    thai    chapter 
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JOGENDRA     NATH     HOY     v.     KRISHNA 
riiOMADA   DISSI.     12   C   WN   1032. 

197  S.  103  {a),  111  {a)— Draft  liccord  of 
Jiujhls,  objcctioii  to — Entry  made  on  objection 
— Final  .'publication  of  Record  of  riijhts — 
Frcsuviptioit,  as   to  correctness   of   entry. 

Tho  liual  publication  of  tho  ilooorcl  of 
Rights  morol)  raiaoa  a  prosumptiou  of  tho 
correctaObS  of  tho  entry  aud  it  is  not 
Dccessary  to  bring  a  suit  to  avoid  a  pro- 
BUmption. 

Nature  of  romody  under  s.  Ill  A  of  tho 
Bengal  Tenancy  Act,  discussed.  RAMIGU- 
LAM  SINGH  V.  BlStlNU  PaRGASH 
NARAIN    SINGH.     11   C   W  N  48- 

198  S    103—32     0     518    No     186    supra. 

199  S.  lOi  (2),  107— Settlement  Officer  set- 
tling rent  not  res  judicata,  but  evidence — 
Second  appeal-  Exclusion  of  evidence,  an 
error  of  law— Civil  Procedure  Code  (XIV  of 
1^82),  section  584:. 

Where  a  settlement  of  rent  was  made 
under  Section  104  (2)  of  the  Bengal  Tenancy 
Act,  before  its  amendment  by  the  Amend- 
ment Act  oi  1898,  the  decision  of  the  Settle- 
ment Officer  had  the  effect  of  a  decree  under 
Section  107  of  the  Act  (before  amoudmeut), 
and  is  evidence  in  a  suit  for  rent  subse- 
quently brought  by  the  landlord  even  though 
it   may  not   operate  as    res  judicata. 

Where,  in  a  rent  suit,  the  Court  of 
first  appeal  found  as  a  fact  that  a  certain 
amount  was  payable  by  the  tenant  as  rent, 
held^  that  the  High  Court  on  second  ap- 
peal can  set  aside  the  finding,  when  the 
Cour't  of  first  appeal  wrongly  excluded  the 
settlement  proceedings  from  its  considera 
tion,  and  disregarded  the  evideuce  of  road 
cess  returns  filed  by  the  tenants,  and  there- 
by committed  errors  of  law,  MOHIM 
CHANDRA  ROY  u.  SRIMATI  KALI  TaR\ 
DEBYA.    11   C.  \V.  N.  1028. 

200  S.  104— See  C.  L.  J.  310  No,  6,  32  C. 
S18   No.  186,  32  C.  162  No.  188  supra. 

201  S.  104  (a)— See  10  C.  W.  N.  908  No. 
195  supra. 

202  S.  104  (e)  (h)-See  3  C.  L.  J.  133  No. 
192   supra. 

203  Chapter  X,  S.  105,  109  (3)-Second 
appeal— ^  Decision  settling  a  rent'  meaning  of 
Section  30,  37,  62,  104,  109,  113— Act  III  (B. 
C.)  of  1898. 

The  words  "not  being  a  decision  settl- 
ing a  rent"  in  section  109  (3)  of  the  Bengal 
Tenancy  Act  refer  not  only  to  a  decision 
by  which  existing  rents  are  varied,  but 
also  to  a  decision  by  which  existing  rents 
are  maintained  as  fair  and  equitable.  The 
-words  "settle  a  fair  and  equitable  rent"  in 
section  105  (1),  do  not  exclude  a^  case  in 
"which  the    existing   rent  is  not  varied. 

When,  therefore,  a  Special  Judge,  on 
appeal  from  the  decision  of  a  Settlement 
Officer  on  an  application  by  the  landloi-d 
under  section  105  (1),  holds  that  no  case 
has  been  made  out  for  an  enhancement  of 
rent  on  any  of  the  grounds  stated  in  the 
application. 
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Hold,  that  this  la  a  decision  settling  a 
rent  within  the  moauiag  of  section  109  (3)  of 
tho  Act,  and  consequently  no  second  appeal 
lies  to  tho  High  Court  from  this  decision. 
16  Cal.  590  ;  17  Cal.  326  ;  25  Cal.  140,  referr- 
ed to. 

Sections  37,  105  and  113  of  tho  Act  discussed 
with  reference  to  the  question  as  to  what  is 
meant  by  a  settlement  oi  rent.  RAMESWAR 
SINGH  u.  Bir(n>,ANESWAR  JHA,  4  C-  L 
J  8i  =33G  8  7. 

z03  a.  Ss.  105,  106  and  lOS^Record  of 
rig/Us— Entries  as  to  character  of  holding  and 
status  of  tenant-r-Cori ection  of  entries — Proper 
procedure. 

Before  the  passing  of  Act  I.  B.  C.  of  1907, 
an  entry  in  a  finally  published  record-of- 
rights  that  lands  held  by  tenants  were  mal 
lands  or  that  the  status  of  the  tenants  waa 
that  of  settled  raiyats  could  not  be  corrected 
by  the  Settlement  Officer,  except  in  a  suit 
instituted  under  S.  106,  Bengal  Tenancy  Act. 
He  had  no  authority  to  revise  such  an  entry 
under  S.  108  of  the  "Act.  SAMBHU  CHAN- 
DRA HAZARA  V.  PURNA  CHANDRA   PAL, 

7  C.L.J.  103=12    C.  W.N.  122. 

203  b  Ss.  105  and  106-'Maintainability  of 
suit  to  avoid  intermediate  tenures  by  lessee 
from  Qovernment — Conditions  of  the  set' 
tlement — Record   of   rights,  'finality  of. 

The  defendants  were  recorded  in  the 
hhatian  of  the  cadastral  survey  as  inter- 
mediate tenure-holders.  The  plaintiff  did  not 
take  the  remedy  mentioned  in  S.  106  of 
the  Tenancy  Act.  He  subsequently  took  a 
settlement  from  the  Government  and  is 
now  the  Zemindar.  In  a  suit  by  him  to 
avoid  the  tenures  of  the  defendants,  heldt 
that  the  suit  is  not  maintainable.  The  set- 
tlement-holder is  bound  by  the  terms  of  his 
settlement  to  recognise  intermediate  tenure- 
holders  mentioned  in  the  settlement  papers 
(a).  TAPANIDHI  RAGHUNATH  PURI  v. 
PITAMBAR     GAJENDRA     MAHAPATY.   5, 

C  IiJ67. 

204  S.    105-28.  C.  471   No.    193,  12  0.  W. 

N.'  3  32   No    196  sttpra. 

205  S.  106— Rival  proprietor s—Scope  of 
suit—Question  of  possession  or  title— Limi- 
tation—Limitation  Act  {XV  of  1877),  S.  22— 
Substitution  of  executor  in  place  of  supposed 
legal  representative— New    defendant. 

In  suit  under  S.  106  of  the  Bengal 
Tenancy  Act,  certain  lands  were  alleged 
to  have  been  erroneously  recorded  as  part 
of  mouzah  P.,  and  it  was  prayed  that  the 
record-of-rights  be  amended  and  tbe  dis- 
puted lands  entered  as  part  of  plaintiff's 
own  mouzah  B..,  horn  the  record  of  which  the 
same  had  boon  omitted.  The  suit  was  in- 
stituted mora  than  two  months  after  the 
final  publicaLion  of  the  racord-of-rigbts  for 
mouzah  R.,  but  within  two  mouths  of  the 
final  publication  of  the  record  of-rights  for 
mouzah  P. 

Held,   that   tho  suit  was  not  time  barred. 

In  such  a  suit  the  Revenue  Officer, 
and  in  case   the   suit   is    transferred  to  taQ 
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Cidl  Court,  tho  Civil  Court,  is  confined  to 
th«  question  of  possession,  and  cannot  be 
asked  to  adjudicate  upon  tho  titlu  of  rival 
proprietors. 

The  suio  was  originally  instituted  against 
the  person  whoso  uajno  was  ontorod  in 
the  record-of  rights.  But  it  appeared  that; 
this  person  was  the  widow  of  tho  deceased 
proprietor,  and  her  name  was  entered  as 
repersenting  tho  estate  of  her  deceased 
husband, 

Held,  that  tho  executors  to  the  estate 
of  the  deceased  proprietor  who  were  sub- 
stituted a3  dotoodauts  wero  not  now  dafon- 
dants  within  S.  22,  Limitation  Act,  MO  HUNT 
PADMALAY  RAMANUJA  DAS  v.  LUK.MI 
BANI,   12   C.  W.  N.   8. 

206  S.  106— Rosjiudicata — Same  parties. 
6.   C.   W,   N.  421— Col.   U'Jo.    P.    I. 

207  <S.  106 — Record-of- rights — Application 
to  correct  entry,  made  before  Amending  Act 
of  1898 — Reference  to  Civil  Court  under 
Amending  Act — Jurisdiction — Interpretation 
of  Statute — Change  of  procedure  during 
pendency    of    proceeding. 

A  record  of-rights  having  been  prepared 
in  1896,  the  landlord  applied  in  1897  for 
the  correction  of  an  entry,  under  S.  105  of 
the  Bengal  Tenancy  Act  as  it  then  was. 
After  the  Amending  Act  of  1898  was  passed 
the  case  was  referred  to  the  Civil  Oouro 
under  the  proviso  to  S.  106  of  the  Act  as 
amended : 

Held,  that  the  Court  has  jurisdiction 
to  try,  notwithstanding  that  the  proceedings 
were  commenced  prior  to  the  passing  of 
the  Amending  Act,  which  first  empowered 
a  reference  to   the   Civil   Court. 

In  matters  of  procedure,  an  Amending 
Act  would  afiect  legal  proceedings  instituted 
under  the  repealed  provision.  RAHIMUDDIN 
SARKAR    V.  JAGAT  KISHORE  ACHARYA. 

12  C.  W.  N.   987. 

208  S.  106— Ben,  Act  III  of  1898,  s.  9— Re- 
venue officer,  decision  of,  on   question   of  title. 

S.  106  of  the  Bengal  Tenancy  Act,  before 
it  was  amended  by  Ben.  Act  III  of  1898, 
did  not  provide  for  the  entertaiumont  and 
decision  of  a  question  of  title  betwean  two 
rival  purchasers  of  a  tenure.  So  where  a 
Revenue  officer  had  decided  such  a  question 
before  Ban.  Act  III  of  1898  came  into  foice, 
it  did  not  oust  the  jurisdiction  of  the  Civil 
Courts  to  try  the  same  question  again. 
Pandit  Sardar  v.  Meajan  (I.  L.  R.  21  Cal. 
S78);  Haro  MoJian  Roy  w.  Fran  Nath  Mitter 
(I.  ii.  R.  27  Cal.  374)  followed.  Tho  decision 
by  a  Revenue  officer  under  s.  106  of  the 
Bengal  Tenancy  Act,  contemplated  by  s.  9  of 
the  Araanding  Act  (Bon.  Ill  of  1898)  is 
meant  to  be  a  decision  in  regard  to  a  disputo 
which  could  be  decided  by  the  Revenue 
officor  under  s.  106.— DONAY  DAS  V.KE3HAB 
PUROHIT,  8C.  W.  N-  741. 

209  Ss.  106,   108— Suit   in   Civil  Court,  if 
maintainable,  for  alteration  of  entry  published. 

A  suit  in  tho  Civil  Court  for  the  altera- 
tion and  correction  of  certain  cutrioy  mide 
in     the    reoord-of  rights     published     uudoi:  [ 
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Chapter  X  of  the  Bongal  Tenancy  Act  i-;  not 
maintainable.  JOGENDRA  NATH  RAY  u. 
KRISHNA  PRAMADA  DASEK.  85.  C* 
1013. 

210  ^-  106,  109  [a)  Second  appml—^Deci- 
sion  settling  a.  reuJ' — Evidence  Act  (I  of  1872), 
Section  21  and  167 — Admission — Sale  certificate 
— Statements  in. 

A  suit  was  brought  under  section  106  of 
tho  Bengal  Tenancy  Act  for  the  decision  of 
the  question  whether  the  rent  payable  by  the 
plaintifT  was  Rs.  30-0-6  as  recorded  in  the 
Rocord-of-Rightg,  or  was  Rs.  13  8-0  as  con- 
tended for  by  the  plaintiff.  The  first  Court 
gave  effect  to  the  defence  bat  on  appeal  tlie 
Spacial  Judge  reversed  the  first  Court's  deci- 
sion taking  into  consideration  the  statemoat 
about  rent  in  tlie  plaintiff's  sale  certificate 
as  evidence  against  the  dofondants.  Oa 
second  appeal  objection  wai  taken  that 
second  appeal  did  not  lie,  as  the  Special 
Judge's  decision  was  a  decision  settling  a 
rent. 

Held,  that  the  contention  was  invalid. 
The  words  "a  decisioa  settling  a  re-i'u"  in  sec- 
tion 109  of  the  Bengal  Tonancy  Act  do  not 
moan  and  include  any  decision  upja  the 
question  what  is  or  what  ought  to  bo  the 
rent.  The  words  are  u-.ed  in  a  technical 
sense  and  not  in  what  might  be  cheir  ordi- 
nary signification.  Thoy  mean  only  a  deci- 
sion settling  a  rent  in  thi  seuso  of  settling  a 
fair  and  equitable  rent  in  place  of  tho  exist- 
ing rent.  They  do  not  include  a  djcisioa 
determining  what  the  existing  rent  is  2o  C. 
34  referred  to.  R\MANI  PE.{SH\D  NA- 
RAIN  SING    V.    MAHANT    ADALYA    GOS- 

SAIN.     31C.  3S0. 

(For  admission  by  a  person  made  in  his 
sale  certificate  by  himself  see  the  same  case  on 
col.  1Q3  P.  I.) 

211  S.  106—32  C.  518,  No.  186,  5  C'  W. 
N.  798  No.  193,  12  C.  W.  N.  10d2,  No.  190, 
12  G.  W.  N.  122,  No.  202;  5  C.  L.  J.  67^ 
Nj.   203,  supra. 

212  Ss.  106,  120  (2),  188—10  B  'ngal  Tenancy 
Act  Crill  of  1885;,  ss,  106,  120  (2).  183— Zemt^ 
— Admission  by  tenant — Joint  Ian  ilords. 

Held,  that  the  mere  fact  of  a  land  having 
been  taken  lease  of  as  zerait  by  tho  defoi'danC 
would  not  give  to  that  tact  o,oy  ev  den'iary 
value  when  the  letting  was  not  (as  is  required 
by  s.  120  (2)  of  tho  Bengal  Ten  tic/  Aot  to 
make  it  evidence)  before  the  md  day  of 
March  1883. 

Held,  also  that  disputing  an  entry  made 
in  the  course  o[  a  recovd-o£r  gits  procceiing 
under  s.  103  of  tho  Bengal  Temncy  Act  do 33 
not  como  within  the  meaning  of  tho  words 
•'anything  which  the  landlord  is  under  tliia 
act  required  or  auth  )ris id  to  do  '  as  used  in 
s.  188.  So  one  of  several  j.nnt  landlord?  can 
institute  proceedings  under  cb.  X  disputing 
certain  entries  made  by  a  settlement  oiiicer. 
SHER  BAHADL'IX  SAHU  v.  M.  H.  MAC- 
KENZIE.   7C.  \Y-N.400- 

.21.J     Ss.  107,  lO'J— Record  of  righ'—Dec:^iO)i 
of    Revenue   ojyiar,   tcnconieUcd   pioc.cdiig — 
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Effect  of— Decree— Presumption  of  accuracy. 

Tho  procoodings  referred  to  in  S.  107  of 
the  Bengal  Tcnanoy  Act  moan  contested  pro- 
oeediaga  in  which  there  is  an  adjudication 
on  disputed  points.  Thei  decision  of  a  llovonuo 
ofTicer  in  an  uncontested  proceeding  lias  not 
the  effect  of  a  decree  under  that  section  and 
the  entry  in  the  Bocord-of-rights  pursuant 
to  such  decision  cannot  override  tho  effect  of 
a   contested   civil   court  decree    between  the 


same  parties.  The  effect  of  such  a  decision 
and  entry  would  bo  that,  under  S.  109  of  tho 
Act,  there  would  be  a  presumption  in  favour 
of  their  accuracy  until  the  contrary  was 
proved.  The  effect  of  S.  109  of  the  Bengal 
Tenancy  Act  which  lays  down  a  rule  of  evi- 
dence is  not  to  override  the  rule  of  Ilesjudicata 
RAJAH  PUDMANUNDA  SINGH  v.  GHANA- 
SHYAM  MISSER.     1  C-  L-  J.  134- 

214    Ss.  107,   W9Settlement  Officer's   deci- 
sion, effect  of— Presumption  under  IS.  109,  force 

The  effect  of  the  decision  of  the  Settle- 
ment Officer,  or  rather  the  entry  in  the  re- 
cord of  rights,  there  having  been  no  contest 
before  the  ^ettloment  Officer,  is  not  that  of 
a  decree  under  S.  107.  S.  109  merely  lays 
down  a  rule  of  evidence  and  the  presumption 
arising  therefrom  can  be  rebutted  by  the 
production  of  a  decree  passed  inter  partes. 
Tho  presumption  arising  from  S.  109  cannot 
override  the  rule  of  res  judicata.  GHANSH- 
YAMMISSER  V.  PADMANAND.     1  Q.   L- J. 

184;9C.W.N.  610;32.C-336.     ^  ^    ^, 

216  'S.  107,  111— Besjudicata— Bent  fixed  by 
Settlement  Officer— Certificate  of  rent  due  by 
tenant— Suit  to  set  aside  certificate— 28  C.  676 
col.  1830,  P.  I. 

216  S.  107—1  G.  L.  J.  310,  No.  6,  11  G. 
W.  N.  139,  No.  106,  supra. 

217  S.  108  and  109  (3)— Record  of  rights 
—Settlement  officer,  power  of— Revision  of 
entries— Objection  by  tenants— Second  appeal— 
Settlement  of  rent. 

Section  108  of  the  Bengal  Tenancy  Act 
does  not  warrant  the  Settlement  Officer  in 
revisii^g  his  entries  as  to  mal  lands  in  the 
records-of-rights.       ^     ^         ^ 

The  Act  gives  to  tenants  ample  oppor- 
tunity io^  t^Q  correction  of  mistakes  in  the 
record  of  rights;  but  the  tenants  to  avail 
themselves  of  the  opportunity  must  make 
an  objection  to  the  draft  record  or  insti- 
tute a  suit  under  section  of  the  Act  after  the 
final  publication  of  the  record. 

No  second  appeal  lies  from  the  decision 
of  a  settlement  officer  settling  rent  under 
section  109  of  the  Bengal  Tenancy  Act. 
SHAMBHU  CHANDRA  HAZRA  v.  PURNA 
CHANDRA  PAL,  35  C-  176. 

218  S.  108,  12  C.  W.  N.  122  No.  202,  35  0. 
1013  No.  209. 

219  S.  i09,  11  0.  W.  N.  939  No.  106,  1  C. 
L.  J.  134  No.  218,  32  C.  336  No.  2U  supra. 

220  Sec.  109  (1)  (c)— Surplus  sale 
proceeds-Mortgage— Transfer  of  Proptrty  Act 
(IV  of  1882),  sec.  73 — Landlords  claim  pre- 
ferential. . 

The   landlord  has    a  right  under  section 


169  clause  (1)  sub  clause  (c)  Bengal  Tenancy 
Act,  to  have  tho  rent  due  to  him  ia 
respect  of  tho  tenure  between  tho  iiistitutioa 
of  tho  suit  for  rent  and  the  date  of  th« 
sale,  out  of  tho  balance,  before  any  sum 
can  go  to  the  judgment-debtor  or  to  his 
mortgagee.  Ho  has  a  preferential  claim  to 
that  of  the  mortgagee  of  the  holding,  who 
stands  in  the  shoes  of  the  judgment- 
debtor.  PRABAL  CHANDRA  MUKEliJI  v, 
JADUPATI   CHUCKERPUTTY   6    C-   I«-  J. 


26. 

221    S.  109  {a)— Civil  Procedure  Code  {Act 
XIV  of  1882),  section  588— Remand — Appeal. 

No  appeal  lies  from  a  remand  order  of 
a  Special  Judge  passed  under  tho  Bengal 
Tenancy  Act.  MOTHUR  CHANDRA  MA- 
JUMDAR    V.    TARA  SUNKAR    GHOSE.     7 

OWN  440- 

222  S.  109  (a)-lO  C.  W.  N.  832,  No.  194* 
31  C.  380,  No.  210  supra. 

223  S.  109  (3)-33  C.  837,  No.  201,  35  C. 
1013  No.  217  supra. 

224  S.  Ill  CI.  (a,)—*  Suit  for  the  determi- 
nation of  the  status  of  any  tenant,  meaning 
of — Suit  for  ejectment  and  mesne  profits — De- 
fence of  tenancy — Applicability  of  section'.— 

Section  111,  cl.  (a)  of  the  Bengal  Tenancy 
Act  does  not  apply  to  a  suit  for  ejectnlenfc 
and  mesne  profits  on  the  ground  that  tho 
defendant  is  a  trespasser  and  where  the 
allegation  of  the  defendant  that  he  is  a  ten- 
ant is  altogether  den  ei.  It  is  not  a  suit  for 
the  determination  of  the  status  of  any  tenant 
within  the  meaning  of  the  section.  TROY- 
LOKHIANATH  BOSE  v.  MACLEOD.  28 
C  28  at  31,  32- 

225  S.  111—28  C.  766,  No.  215  supra, 

226  3.  Ill  (a)— II  C.  W.  N.   43,   No.   197 
supra. 

227  S.   115—12    0,  W.  N.   904.    No.    72 
supra. 

228  Ss.  116,  120,  Cl.  2,  178— Occupancy 
right,  acquisition  of — Zerait  or  kamat  land  Act 
X  of  1859,  S.  6 ;  VIII  of  1869  (B.  C.)  S.  6— 
Lease  for  a  term  or  from  year  to  year — Incep- 
tion of  the  tenancy — Admission  by  tenant. 

Acquisition  of  occupancy  or  non-occu- 
pancy rights  by  a  tenant  in  an  alleged  ifawat 
or  Zerait  land  cannot  be  prevented  unless 
the  landlord  proves  that  when  the  holding 
was  first  created,  it  was  held  under  a  lease 
for  a  term  or  from  year  to  year.  If  the  land 
is  not  so  initially  let  out  the  execution  of  a 
kabuliat  for  a  term  by  the  tenant  during  the 
continuance  of  the  tenancy,  does  not  affect 
his  status  or  bar  the  application  of  the  pro- 
visions of  Chs.  V  and  VI  of  Act  Vlli  of 
1885. 

Qucere — Whether  an  admission  by  a  ten- 
ant as  to  the  Zerait  or  Kamat  character  of 
the  land  of  his  holding,  made  after  the 
2ud  March  1883  is  conclusive  as  against  the 
tenant  on  the  question  of  the  nature  of  the 
land.  MASUDAN  SINGH  v.  GOODAR 
NATH  PANDEY.     1  C  L  J  466. 

229     S.  116—1  C.  L.  J.  310,  No.  6  supra. 

280    S.  116—12  C.  W.  N.  436.    See  Bengal 
Act  VIII  of  1869,  S.  6,  No.  i. 
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Sengral  Act  (VIII  of  1885)     {Contd.) 

231  S.  117-30  0.  33'J,  No.  187  supra. 

232  S.   120-7  a    W.     N.     400,    No.   212 
supra. 

233  S.   120  (2>— 1   0.    li.    J.   45G,    No.  228 
SU})  ra, 

234  S.  121—29  O.  3G4,  No.  130  supra. 

235  S.  122.— 28  0.  3(>4,  No.  139  supra. 
23ft    S.  140—28  0.  301,  No.  13  0  supra. 

237  S.  143,  170— ApplicatioQ  to  set  asido — 
Bout  sale— Right  accraod  before  but  appli- 
oatioQ  after  repeal— 35  0.  543  Go-l.  1543  P. 
I. 

238  S.  143—30  0.  330  No.  187  supra. 

23§  S.  14 i— Civil  Procedure  Code  (Act  XIV 
of  18S2),  sections  15,  1&  ayid  17— Suit  for  rent 
of  patni  tenure— Order  on  appeal  returning 
plaint  for  presantation  to  proper  Court — Ap- 
peal to  High  Court. 

When  oa  an  appeal  against  a  decree 
passed  by  a  Muuaif!  in  a  suit  for  rent  due 
on  a  putni  tenure  for  a  sum  under  Its-  1,000, 
the  lower  Appellate  Court  returned  the 
plaint  to  bo  presented  to  proper  Court,  on 
the  ground  that  the  capital  value  of  the 
tenure  was  over  4ts-  1,000  and  the  MunsifE 
had  no  jurisdiction  to  try  the  suit.  On  ap- 
peal to  the  High  Court 

Ileldy  that  the  High  Court  had  juris- 
diction to  hear  the  appeal,  and  the  Munsiff 
was  competent  to  try  the  suit.  The  C[ue3- 
tion  turned  on  the  true  construction  of 
section  144  of  the  Bengal  Tenancy  Act  and 
sections  15  and  17  of  the  Code  of  Civil  Pro- 
cedure. 26  Oal,  275,  followed.  CHOWDHRY 
FxZLUR-RAHIM  V.  DWARKANATHC/ioz^- 
d/i'T/.  7  C-  W.  N-  402  =  30  C  453. 

240  Ss.  Ul,  184  and  193,  Sch  III,  Art.  2 
— Forest  lease — Suit  for  price  of  trees — De- 
mands for  breach  of  contract — Suit  for  arrears 
of  rent — TAmitation,  no  admission,,  raised  in 
appeal'-Orant  to  cut  timber  of  a  certain  size  of 
limited  rights,   construction  of. 

A  grant  of  the  right  to  fell  timber  of  a 
particular  class  and  spocified  sizj  during  a 
defined  period  of  .ime,  though  extremely 
restricted  in  its  scope,  which  prohibited  the 
lessee  from  doing  any  damage  to  the  banhar 
mihal,  i.  e.y  to  the  forest^  and  imposed  upon 
the  lessee  a  condition  to  notify  to  the  Court 
anv  occurrence  which  might  happen  and 
though  it  obviously  granted  no  interest  in 
the  soil  itself,  was  obviously  grant  of  the 
most  valuable  of  the  forest  rights  ;  it  cannot 
bo  regarded  as  a  sale  of  timber.  (23  W.  R. 
458  dist). 

A  grant  of  a  fishery  right  or  right  of 
pasturage  or  the  like  may  bo  made 
independently  of  an  interest  in  land.  (33  C. 
601  refd  ) 

A  grant  of  the  trees  as  distinct  from  the 
land  in  which  the  granior  rosorvds  every 
forest  right  excopt  the  one  which  is  granLed 
is  nevertheless  the  grant  of  a  forest  right 
within  tha  meaning  of  S.  193  of  the  Bengal 
Tenancy  Act ;  and  a  suit  for  the  recovery  of 
money  payable  in  respoct  of  such 
foresc  rights  is  governed  by  the  throe  years' 
rule  of  limitation  laid  down  in  Sch.  Ill 
Art.  2,  CI.  (6)  of  the  Act. 


Ban^ral  Act  (VIII  of  1&35>    (Contd.) 

The  provisionsof  the  Bengal  Tenancy  Act 
applicable  to  suits  for  the  recovery  of  arrears 
of  rent  are,  having  regard  to  the  phraseology 
of  S,  193^  of  the  Act  designedly  made 
applicable  to  suits  for  the  rocovory  of  sumj 
that  are  not  rent  ;  and  money  payable  in 
respect  of  forest  rights  is  xxot  rent  within  the 
moaning  of  S.  3  (5)  of  the    Act. 

The  question  of  limitation,  raised  in  the 
written  statement  but  abandoned  in  the  Court 
of  first  instance,  is  a  clear  q_uo8tion  of  law, 
and  it  could  be  raised  in  the  Court  ol 
appeal. 

Under  3.  184,  sub-S.  1  of  the  Bengal 
Tenancy  Act,  it  is  obligatory  upon  the  Court 
to  dismiss  th-e  suit  on  the  ground  of 
limitation,  although  limitation  has  not 
been  pleaded.     (28  0.  86  ret). 

Refusal  by  a  counsel  or  pleader  to  urge  a 
question  of  law  is  a  more  admission  of  law 
which  is  not  binding  upon  the  party,  and  the 
party  may  raise  the  question  in  appeal  al- 
though not  raised  in  the  lower  Court,  speci- 
ally where  the  question  of  limitation 
obviously  arises  upon  the  admitted  facts  of 
the  case.  (33  a  257,  27  C.  855,  25  M.  367  P.  0. 
I  ref). 

Although  standing  timber  is  moveable 
I  property  within  the  moaning  of  S.  3  of  the 
Indian  Registration  Act,  yet  under  S.  3,  cl. 
25  and  S.  4  of  the  General  Clauses  Act  of 
L397;  standing  timber  is  imm jvaablo  property 
within  tha  moaning  of  the  Civ.  Pro.  Code. 
(7  A.  W.  N.  59,  19  B  207, 11  M.  193  ref). 

Growing  trees  may  be  regarded  as  part  of 
the  soil  and  consequently  immoveable  pro- 
perty (86  R.  R.  576  ref). 

But  where  under  a  cantracb  the  grantea 
has  no  right  to  th«  soil,  takos  no  interest  in 
the  land  and  obtains  a  right  to  the  trees  with 
a  view  to  fell  them  immodiately  or  within  a 
reasonable  time  without  any  stipulation  for 
the  beneficial  use  of  the  soil  but  with  a 
license  to  enter  and  take  the  trees  away,  the 
transfer  may  be  regarded  as  oua  of  move- 
ables. (33  R.  R.  259  ref)  ABDQLL\H 
SARKAR  V.  ASRAP  ALI  MANDAL.  7  C. 
L.  J.  152.  '  ^ 

241  S  14:3— Suit  for  ren' — Agqngate  rent 
--Aggregate  area— Single  suit — Maintainabi- 
lity of    suit — Execution   of    decree. 

A   landlord   is     entitled     to     bring    one 
suit   for   the     total  rents  of 
holdings     giving     the      total 
sum  of    three    holdings.     Ho 
to    bring    throe   separate  suits. 

Tho  suit  is  maintainable  though  the 
landlord  may  have  difficulty  in  executing 
the  decree  obtainod  in  it  under  thespacial 
procedure  proscirbod  in  the  Bengal  Tenancy 
Act  (34  C  298  foil.)  NAND\  LAL  MOOKERJI 
u.    SADHQ    CHALi.AN    KHAN.     7CL    J  98. 

242  S.  148  (b)—Rcnt  Suit— Plaint— De- 
scription of  land. 

Where  ront  due  in  respeot  of  a  holding 
suflSciently  identified  by  the  plaint  i"^ 
claimed  and  the  amount  is  known,  but 
there  was  dispute  as  to  iho  extent  of 
laud  in    the    holding    betNveuu  the  parties 


three  separate 
r«rea  as  the 
is   not    bound 
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Bengal  Act  (VIlI  of  1885)    {Conui). 

JJi'ld,  thab  tho  Court  could  pass  a 
decveo  for  rent  vvitlioufc  dotermining  the 
exonfc  and  mich  deer  o  did  uob  ooniravciK! 
R  143  of  tb'j  Bjiigal  Tenancy  Aot-  I'lJJlAD- 
1)1    NASKAR   V.    AMDIKA     CHUUN.     5   Q 

243  S.   11'^  (b). 

Tho  original  Court  rejected  the  plaint 
in  a  suit  for  recovery  of  aiTcars  of  rent  on 
tho  ground  tiiat  the  land  in  res]-ect  of  which 
tho  claim  was  made  was  not  djfiued  as  tho 
plaiut  did  not  give  its  extent  and  bounda- 
ries, nor  any  description  iu  lieu  thereof. 
The  appeal  againr,t  tho  order  rejecting  tho 
plaint   was  also    dismissed. 

The  Higli  Court    considered   the    descrip- 
tion   giv0'»   snlTioieat  and  sot  aside  tho    orrlor 
rojtc  ing  the  plaint,     DURGA  CHARN  LAW 
V.    KALA   CHAND    BISWAS.     7   C-    W.    N 
615. 

244  S.  US,  cl.  {b)  —  Ai)'plicahilUij  of—A'ppli- 
caiio)i  stihs'quent  to  the  Act  for  execAtlion  by 
assignee  of  vurcly  the  rent  decree  passed  be- 
fore the  Act — Sale  by  such  assignee  in  execu- 
tion of  rent  decree  obtained  against  recorded 
tenants,  effect  of,  if  binding  upon  unrecorded 
CO- sharers. 

Section  43,  cl.  (h)  of  the  Bengal  Tenancy 
Act  governs  an  application  for  the  execu- 
tion ol  a  rent  decree  by  an  assignee  of  the 
de.cree  unless  the  landlord's  interest  in  fhe 
land  has  become  and  is  vested  in  him  where 
Buch  application  is  m^-.de  after  Act  VIII  of 
1835  came  into  force,  even  though  the  de- 
cree was  made  before  the  Act.  When  an 
assignee  of  a  rent  decree  obtained  against 
the  recorded  tenants,  has  brought  to  sale 
tho  tenure  in  arrears  and  the  execution 
court  has  erroneously  overruled  the  objec- 
tion of  the  jadginant  debtor  that  Section  148 
cl.  (/i)  was  an  effective  bar  to  the  proceed- 
ings, such  erroneous  order,  though  binding 
upon  Ihe  judgment  deblcrs,  is  not  binding 
against  their  unrecorded  co-sharers  who 
are  consequently  competent  to  question  the 
legality    of  the  sale. 

Quoz^e— Whether  Section  148,  cl.  (h),  ab- 
solutely bars  an  execution  at  the  instance 
of  an  assignee  of  a  rent  decree  who  is  not 
also  an  assignee-  of  tha  landlord's  interest 
in  the  land  or  whether  it  merely  prevents 
the  execution  proceedings  from  having  the 
efrect  of  proceedings  in  execution  of  a  rent 
decree.  _  The_  history  of  this  provision  and 
CO  iilictiag  decisions  as  to  its  scope  and  ia- 
terproLation    reviewed. 

QtLOire  furthei-— Whether  tho  provisions 
of  Section  148  of  the  Bengal  Tenancy  Act 
are  applicable  to  suits  by  co-sharer  land- 
lord. ^  MANU RATTAN  NATH  v.  HARI 
NATH    DAS.     1    0.  L   J.   500. 

245  S.  us  (h)— Landlord  and  Tenant  - 
Exccun'on  of  rent  decree  by  assignee— Sale  ivhen 
landlo-d's  interest  is  7iot  vested  in  assignee 
confers  no  Lille  on  purchaser. 

Since  under  section  148  (h)  of  the  Bengal 
Tenancy  Act  an  application  for  the  execution 
of  a  decree,  for  arrears  of  rent  cannot  be  made 
by  an  assigaeo  of  tiie  decree  unless   the  land- 


Bengal  Act  (VIII  of  1885)    {Contd.) 

lord's  interest  iu  tho  land  has  become  and  i3 
v.  sU  d  in  him,  a  sale  of  tho  toiancy  on  the 
appl.calion  of  tho  assignee  oonfors  no  title 
on  iho  purchaser  when  the  landlord's  interest 
in  it  in  respect  of  which  the  rent  decree  was 
obtained  waa  not  transferred  to  the  assignee. 
A  purchaser  at  a  sui  8  qu' nb  sale  held  in 
execution  of  a  decree  hy  a  Oi  il  Coui  t  obtains 
a  j^ood  title  as  agaiuc^t  the  first  purchaser. 
GURQ  CPIARAN  NATH  tKPARI  v.  KARTIK 
NATH.  10  C-  W-  N-  44. 
246    S.  148  (h). 

Clause  (h)  of  Section  148  of  the  Bengal 
Tenancy  Act  imposes  a  limitation  upon  the 
execution  of  a  decree  for  rent,  and  therefore 
it  should  be  interpreted  s;rictly  and  should 
not  be  extended  to  any  peison  who  does  not 
come  properly  within  its  ]:rov;8ioi  s. 

Execution  of  a  decree  is  uot  burred  under 
Section  148  {h)  of  the  Bengal  Tenancy  Act, 
v/heu  the  landlords  parted  with  their  inter- 
est as  landlords  before  they  cbtained  the 
decree  and  tho  decree  was  assigned  by  them 
to  a  third  party  who  again  assigned  the 
decree  back  to  the  landlords,  because  the 
decree  sought  to  be  executed  was  an  ordinary 
decree,  and  the  petitioners  were  not  landlords 
at  the  time  they  obtained  the  decree.  NA- 
GENDRA  NATH  BOSE  v.  BHUBAN  MOHAN 
CHAKRAVARTI.     6  W.  N-  C-  91 

247    S,   148  (b)—See    35  0.     737  No.   131 

supra. 

248  S.  UQ-Suits. 

In  a  case  under  s.  149  of  the  Bengal 
Tenancy  Act,  where  dispute  arises  as  between 
rival  claimants  to  land  in  respect  of  the  rent 
due,  the  parties  are  at  liberty  to  have  the 
dispute  tried  between  them  as  to  tiile  and 
also  as  to  possession.  When  the  plaintiff 
claims  by  reason  of  his  possession,  the  issue 
regarding  possession  should  be  tried  first.  If 
the  plaintifi  fail  to  prove  possession,  the  suit 
should  also  fail.  If,  on  the  other  hand,  he 
succeeds  in  doing  so,  and  the  defendant 
claims  by  virtue  of  title,  he  will  have  to  prove 
it  and  if  he  succeeds,  the  plaintiff  will  be 
entitled  to  adduce  evidence  to  the  contrary, 
Babiunnissa  v.  Guljan  Bibi  (I.  L.  R.  17  Cal. 
329)  followed.  JaDUB  LAL  ROY  v.  SRI- 
MUTT  Y  KHEMANKARI  DEBYA.  8  C-  W. 
ST.  248. 

249  S.    149,    Cl.    S-Onus— Title— Compe- 
tency to  try,  giiestion  of. 

Where  a  suit  was  brought  under  the  pro- 
visions of  S.  149,  Cl.  (3),  of  the  Bengal  Tenancy 
Act,  and  the  plaintiff  made  out  a  very  strong 
case  in  support  of  his  title  to  the  rent  in  de- 
posit 

Held,  that  the  onus  was  then  shifted  on 
the  defendant  and  that  plaintiff  was  entitled 
to  succeed,  although  he  was  not  in  a  position 
to  prove  realization  of  rents  from  the  tenant, 
the  plaintiffs  case  being  that  the  defendant 
had  been  preventing  her  from  realizing  them. 
It  could  hardly  have  been  the  intention  of 
the  legislature  that  a  suit  under  S.  149,  Cl.  3, 
should  develop  into  a  suit  involving  intricate 
questions    of    title,    TRAILOKYA  MOT^^NI 
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DASI  V.  KALI  PUOSUNNA   GIIOSE.     H  C- 
W.  N  380  at  S8i2. 

250-  S.  149,  153— Landlord  and  tenant- 
Suit  with  rofci'cuoo  to  monoy  doposited  in 
Court— RolaLionslnp  of  landlord  and  tenant 
—9  C.  W.  N.  492  Col:  1331  P.   1. 

261-  S.  150— Burden  of  proof . 

S.  150  of  tho  Bengal  Tenancy  Act  is  limi- 
ted in  its  operation  to  those  cases  in  which 
the  plea  of  tho  tenant  is  one  in  respect  of 
which  the  burden  of  proof  lies  upon  him;  in 
other  words,  where  ii  is  a  plea  of  confession 
aud  avoidance.  Tlic  section  does  no*",  there- 
fore, apply  to  a  cayo  where  the  rate  of  rent  is 
in  dispute.  BANARSI  PELISHAD  v.  MA- 
KHAIS  ROY,  I-  L.  R.  80  C  947- 

262-  S-  152—35  0.  33 L  No.  125  supra, 
253'     S.  lo3 — Right  of  second  appeal. 

No  Second  appeal  lay  in  a  suit  for  rent 
for  less  than  Rs.  lUO  when  the  tenant  pleaded 
merely  that  be  was  not  the  plaintiff's  tenant, 
but  that  he  had  hold  ihe  laud  under  some 
third  person  at  a  certain  rent.  In  such  a 
case  uo  question  arises  as  to  the  amount  of 
rent  annually  payable  by  the  tenant  to  the 
landlord.  BAIDYA  NATH  BAHARA  v. 
DHON  KRISHNA  SIRKAR.  V-  W  N-,  C  , 
1901  p.  515. 

254'  S.  153 — Suit  for  rent  by  Co- sharer 
landlord. 

The  word  "rent"  in  the  Bengal  Tenancy 
Act  is  wide  enough  to  cover  a  suit  for  rent  by 
a  co-sharer  landlord  and  s.  153  aDplies  1o 
such  suits.  JOGENDRA  NATH  GHOSH  t;. 
PABAN  CHANDRA  GHOSH.  7  C-  W-  N- 
808. 

255  S.  153 — Second  appeal  — Lease — Be- 
gistration  and  writing  not  always  neces- 
sary. 

In  a  rent-suit  brought  by  a  tenant 
against  a  sub-tenant,  the  latter  contended 
that,  he  was  in  occupation  of  the  land 
under  zemindar  and  that  he  was  not  the 
plaintiff's    sub-tenant. 

Held,  that  a  second  appeal  lay  under 
S.  153  of  the  Bengal  Tenancy  Act  b<:.cause 
the  question  involved  is  one  of  some  in- 
terest in  land  between  the  parties  having 
conflicting  claims  thereto.  A  tenant  can 
prove  his  tenancy  wituout  proving  his  lease, 
even  if  he  tias  any.  In  all  cases  it  is  not 
necessary  that  the  lease  should  bo  in  writ- 
ing and  registered.  Lala  Surabh  Narain  Lai 
V.  Catherine  Sophia.  (1  C.  W.  N.  248  referred 
to.— SITA  NATH^AL  v.  KARTICK  GHAR- 
MI.    8C.  WN-  434. 

256  S.     153— Appeal. 

Where  in  a  rent-suit  valued  at  less 
than  Rs  100,  the  question  was  one  be- 
tween a  raiyat  and  a  tenure  holder,  the 
raiyat  setting  up  the  title  of  the  superior 
tenure- holder  who  was  not  a  party  to  the 
suit, 

Held,    that    no    second    nppeal  lay    under 
S.    153    of   the    Bengal    Tenancy     Act.     RAM 
MOHAN   MOHISH    v.    BADaN  BARAI,  8  C- 
W-  N   438 
857    S.  1^3-Appcal. 
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In  a  rent-suit,  where  the  defendants 
claimed  to  hold  land  under  the  plaintif!  and 
his  nioLlicr  who,  the  defendant  alleged,  had 
a  right  different  from  that  claimed  in  the 
suit,  Jield  that  no  appeal  lay  as  tho  par- 
ties had  no  conflicting  claims  to  the  land. 
Sita  Nath  Pal  v.  Kartick  Gharmi.  (8  C.  W. 
N.  484)  and  Baij  Nath  Sahoo  v.  Rnmdour 
Roy.  (7  0  L.  R.  309)  distinguished.  — DENA- 
BANDHU  NANDI  i.  NAblN  CHUNDRA 
KER,    8  C.  W-  N-  437. 

258  S.  153— Value  of  suit— Withdrawal  of 
portion  of  claim — Tiansfer  of  officer  specially 
empuiop.red — Power,  if  ceases. 

Where,  in  a  suit  for  rent,  the  claim  ori- 
ginally made  exceeded  tis-.  50,  but,  when  the 
suit  came  on  for  trial,  the  claim  was  reduced 
to  Rs-  7  8-9,  a  certain  of  the  claim  having 
been  withdrawn 

Held  that,  for  tho  purpose  of  an  appeal 
under  S.  153  of  the  Bengal  Tenancy  Act, 
the  amount  claimed  in  the  su^i  should  be 
considered  to  be  less  than  Rs-  50. 

When  a  Munsiff  is  empowered  to  exer- 
cise final  jurisdiction  under  S.  153,  he  does 
not  cease  to  have  the  power  by  reason  of  his 
transfer  from  the  station.  S.  M.  SHILABA- 
TI    PEBI  V.    MR.  M.  Y.  RODERIGUES.     12 

C-  W-N.  448  =  85  0  547- 

259  S.  153 -Execution  of  decree— Sale — 
Order  setting  aside  or  declining  to  aside — 
Appeal  against  order  if  allowable— 9  C.  W. 
N.    721—32  0.  957  (F.  B.)  Col.  1131  P.  I. 

260  S.  153 — Prior  purchaser  applying  to 
set  aside  a  subsequent  sale  of  same  property 
— Munsiffs  order  setting  aside  sale — Appeal 
— 1  G.  L.  J.  255—32  G.  572  Col.  1138  P.  I. 

261  S,  153— Setting  aside  sale — Second 
appeal— 28  G.  116  Col.  1274  P.  I. 

262  S.  153— Appeal— Conflicting  claims  to 
land— Second  appeal  -Finding  of  facts. 

The  defendant  was  a  darkhi  or  burgadar, 
paying  an  ascertained  quantity  of  crops  to 
the  landlord.  The  landlord  created  an  inter- 
mediate joledari  right  in  favour  of  the  plain- 
tiff, wl^o  sued  the  defendant  for  dakhi  burga 
paddy  rent,  that  he  was  bound  to  pay  to 
the  landlord.  The  munsiff  decreed  the  suit 
but  the  subordinate  Judge  reversed  the  de- 
cree on  the  finding,  that  the  right  which 
the  plaintiff  obtained  on  settiemc:ut  from 
the  landlord  was  of  the  same  description 
as  Jhat  of  the  defendant  and  therefore  there 
could  h;>  no  relationship  of  landlord  and 
tenant  between  them,  and  as  there  was  no 
proof  jf  an  assignment  of  the  lessor's  right 
to  collect  rent  from  the  defendant,  the 
plaintiff  was  not  entitled  to  a  decree. 

HcOl,  p-r  IMitter  J.,  tliafc  an  r.ppeal  would 
lie  undtr  the  provisions  of  secliou  153  of  the 
Ber.gal  Teiancy  Act  as  the  contention  was 
with^  r- gard  (o  conflioting  interests  between 
tho  parties.  Dowa  Bandhu  Nandi  v.  Nobin 
Chundra  Kur  (8  0.  W.  N.  437)  and  Sita  Nath 
Pal  V.  Kartick  Garmi  (8  C  W  N  434)  follow- 
ed. 

Held,    by   PArjiter,  J.  and   Maclean   C.  J. 
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lu  a  sooond  appoal  tbo  court  is  bound  by 
tbo  finding  of  tlio  lower  appollato  court  ou 
facts.  Tbo  plaiutilt  was  not  eutiilod  to  a 
docroo.  HAM  KANAl  DAS  V,  PAKIU 
CHUNU  DAS,  8C.  W.  N- 438. 

263  ^'.  lii3~Ap2)eaL 

VVboro  ill  execution  of  a  decree  for  rent 
made  in  a  suit  valued  at  less  tban  one  bund- 
rod  rupoe.'i,  inimovoablo  property  baa  boon 
sold  a  second  appeal  against  an  order  refus- 
ing to  sot  aside  tbo  sale  is  not  barred  by 
S.  153  of  tbe  Bengal  Tenancy  Act  because  tbo 
order  determines  a  question  relating  to  tbo 
land  or  to  some  interest  in  land  as  between 
the  applicant  (mortgagee  from  tbo  judgment 
debtor)  and  tbo  purcbasor  (decree  bolder). 
SAFAH    ALl    u.  RAJMOHUN   GUHA.     IQ 

L  J  454. 

264  S.  153— Stilt  for  rent  inchtding  Road 
and  Public  Works  Cess—Verbal  assignment 
(batat)  by  putnidars  of  their  linbllity  to  pay 
rent  to  the  superior  landlord,  effect  of. 

Where, iu  a  suit  for  rent  certain  cesses 
are  claimed  as  part  of  that  rent,  and  tbo 
Courts  decide  whether  such  cesses  are  pay- 
able or  not,  a  second  appeal  lies  as  the  decree 
has  decided  *  a  question  of  tbe  amount  of 
rent  annually  payable  by  a  tenant '.  (16  0. 
638,  20  0.  254  foil.) 

Where,  under  a  verbal  arrangement  ex- 
isting for  a  long  time,  a  darputnidar  has 
been  paying  the  rent  due  to  the  superior 
landlord  from  the  putnidar,  it  is  not  open 
to  the  putnidar,  bo  long  as  the  arangement 
subsists,  to  sue  the  darputnidar  for  the 
full  amount  of  the  rent  and  treat  the  assign- 
ment as  non-existing.  DEBENDRA  PRO- 
SHAD  GH03E  V.  PARESH  NATH  MITTER. 

4  C  L  J  119. 

265-  S.  153— Co  sharer  landlord— Separate 
landlord—  Appeal. 

When  a  tenant  has  contracted  to  pay 
rent  to  one  of  several  parsons  interested  in 
a  Zemindari,  in  respect  of  his  share  sepa- 
rately from  that  of  his  co-sharers,  and  such 
rent  has  been  assessed  without  any  reference 
to  the  rent  payable  to  the  other  sharers 
and  has  been  separately  collected,  the  land- 
lord is  a  separate  landlord,  and  to  a  suit 
for  rent  brought  by  him  to  recover  his  rent, 
S.  153  of  the  Bengal  Tenancy  Act  applies 
—  BHABATARINT    L>ASI  v.    EKABBAR  MA- 

LITA.    5  C    L    J.  235;  F-  B 

266.  S.  153  (a)-8  0.  W.  N.  193-30  0, 
773— See  Bengal  Act  VII  of  1876  S.  42  No. 
4. 

i67-  S.  153,  CI.  (h) — Co-sharer  landlord — 
Suit  for  share  of  rent  ivithout  making  othar 
CO  sharers  parties— Appeal — Second  appeal — 
Civ.  Pro.   Code   (Act  XIV  of   1882)   S.    622. 

A  suit  by  a  co  sharer  landlord  for  bis 
share  of  the  rent  only  without  making  the 
other  co-sbarers  parties  is  a  suit  iostitutod 
by  a  landlord  for  the  recovery  of  rent  with- 
in the  meaning  of  S.  153,  Bengal  Tenancy 
Act. 

Where  the  rent  claimed  in  such  a  suit 
did  not  exceed  Rs.  50  and  it  was  'ried  and 
dismissed  by  a  Muusif    who   wa'^     pecially 
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empowered  under   cl.   (6)  of   S.    153; 

Held,  that  no  appeal  lay  to  the  Sub- 
ordinate Judge  and  hence  no  sooond  appeal 
from  his  decision  revising  that  of  the  Mua- 
Bif. 

But  the  decision  of  tbo  Subordinate  Judgo 
being  without  jurisdiction  was  sot  aside  un- 
der S.  622,  Oiv.  Pro.  Code  (12  G.  W.  N.  249 
applied  8  G.  W.  N.  472  not  foil.)  BHAGA 
BATl  BEWA  V.  NANDA  KUMAR  CilUO- 
KEUBUTTY,   12   C-  W-  N.  835- 

268-  Ss.  153,  193—Falkar  retit. 

Palkar  rent  is  rent  within  the  meaning 
of  tbe  Bengal  Tenancy  Act  and  S.  153  is 
applicable  to  a  suit  for  recoi'ery  of  suoli  rent. 
KANAI  MAHALDAR  v.  MADHU  SUDHAN 

GHOSE.    6  C  L  J  669 

269-  Ss.    153,    188.— Suit   for    rent  by  co- 
sharer  landlord. 

S.  153  of  tbe  Bengal  Tenancy  Act  must 
bo  read  with  s.  188  and  its  provisions  do  not 
apply  to  the  case  of  a  suit  for  rent  by  a 
co-sharer  landlord.  The  principle  in  Benl 
Madhub  Roy  v.  Joad  Ali  Sirkar  (I.  L,  R.,  17 
Gal.  390),  Kedar  Nath  Ohatterjee  v.  Ardha 
Chandra  Roy  Ghawdhury  (5  G.  W,  N,  763) 
and  Darga  Charan  Mondal  v.  Kali  Prosonuo 
Sarkar  (3  G.  W.  N.  586;  I.  L.  R.,  26  Gal.  727) 
followed.  JOGENDRA  NATH  GHOSH  v. 
BABAN  GHANDRA  GHOSH,  8  C-  W.  N. 
472. 

270.  S.  153-9  G.  W.  N.   122  No.  137,  9  C 
W.  N.  492  No.  250  supra. 

271.  S.  154—29  G.  247  No.  101  sttpra. 

272  S.   155—EJectmentt  Suit  for— Alterna- 
tive  relief — Limitation. 

A  suit  for  the  ejectment  of  a  tenant  for 
misuse  of  the  land  was  dismissed  by  the 
Gourt  below  on  the  ground  that  the  naitcij 
served  on  the  tenant  under  S.  155  of 
the  Bengal  Tenancy  Act  was  bad,  as  the 
compensation  claimed  in  the  notice  for 
the  misuse  was  demanded  in  the  alterna- 
tive. 

Held,  that  tbe  notice  was  not  bad  ia 
law  merely  because  the  compensation  was 
demanded  in  the  alternative.  Pershad  Singh 
V.  Ram  Pertab  Roy,  (I.  L.  R.  22  G.  77|  distin- 
guished. BOIDY  ANATH  PANDAY  v.  QHISU 
MANDAL,    30  C-  1063- 

273  S.    155  -See  2  G.  D.  J.    369    No     63 
supra. 

274  S.  158  Cl  {d)— Determination    of  rent 
for  excess  area — Jurisdiction    of    the    court   to 

Under  S.  153  cl.  {d)  of  the  Bengal 
Tenancy  Act  a  Gourt  has  to  determine 
what  tbe  existing  rent  is  and  it  has  no 
iarisdiction  to  determine  what  the  rent 
should  be  and  consequently,  additicnal  rent 
for  additional  area  cannot  be  assessed  ia 
such  a  proceeding.  19  G.  182  and  21  G, 
807  foil.— SRI  NARAIN  THAKUR  V.  MAHA- 
RUA  SIR  liUGHMESHWAR  SINGH 
BAHADOOR.    6  C-  W-  N-  529- 

275  S.      158— See     30      C.     339    No.     187 
supra. 

276  S.  159,  161,  166— Surplus  sale  proceeds 
for  atreard  of  revenue  are  subjjot  to  morfc- 
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gagGcs   charge    33  C.  873.    Sco    Col.  632  P.  I. 

277  S.  159— See  9  C.  W.  N.  34  No.  120,  10 
C.  W.  N.  17G  No.  127  supra. 

278  S.  ICO  (g)— Suit  to  set  aside  sale  held 
for  arrears  of  cess  under  Public  Demands 
Kecovory  Act.     28  C.  813,     Sco  col.  1084  p.  I. 

278  Ss.  160,  165,  167— Sale  for  arrears  of 
r^nt — Bights  and  liabilities  of  purchaser — Pro- 
tected Interest — Inumbrance,  annulment  of — 
Notice  io  annul  incumbrance. 

A  clause  in  a  putni  lease,  to  the  efTcct 
that,  if  the  putuidar  should  grant  a  darputni, 
the  darputnidar  shall  act  according  to  the 
terms  of  the  putni  kabuliyat,  does  amount 
to  a  permission  to  the  putnidar  to  create  a 
darputni  within  the  meaning  of  s.  160  cl.  (g) 
of  the  Bengal  Tenancy  Act.  Knowledge  on 
the  part  of  the  proprietor  of  the  creation  of 
the  darputni  and  acceptance  by  him  of  the 
putni  rent  from  the  darputnidar  are  not 
sufticient  to  constitute  the  darputni  a  pro- 
tected interest  within  the  meaning  of  that 
section.  Where  an  application  under  s.  167 
of  ^he  Bengal  Tenancy  Act  was  made  to  the 
Collector  and  both  the  application  and  the 
notice  issued  bore  the  seal  of  the  Collector 
and  the  notice  was  duly  served  : 

Ileldy  that  the  provisions  of  the  section 
was  complied  with,  although  the  application 
was  received  by  a  Deputy  Collector  in  charge 
and  the  notice  was  signed  by  a  Deputy  Col- 
lector "for  the  Collector."  It  is  not  neces- 
sary that  the  Collector  should  personally 
receive  the  petition  or  personally  cause  the 
notice  to  be  served.  Akhoy  Kumar  Soor  v. 
Bejoy  Chand  Mohatap,  (I.  L.  R.,  29  Cal.  818) 
approved  on  this  point.  MAHOMED  KAZEM 
V.  NAPEAR  CHUNDRA  PAL.     82  C-  911  = 

9  C  W.  N.  808 

280  S.  lei-See  11  0.  W.   N.  217  No.   39, 

36,  C.  737  No.  131,  33  C.   873   No.  276  supra. 

281  S.  164,  165,  167— Landlord  and  Te- 
nant— Annulment  of  incumbrances — Notice — 
Mortgage  -Apportionment — Transfer  of  Pro- 
perty Act  (IV  of  lSii2),  Sections  73,  82  and  101. 

The  plaintiff  brought  the  present  suit  on 
a  mortgage-deed.  Pending  the  suit,  one  of 
the  properties  mortgaged,  that  is,  the  proper- 
ty No.  4,  which  was  a  putni  taluq,  was  sold 
without  any  reservation  whatsoever  for  ar- 
rears of  rent  accruing  on  tlio  taluk  itself 
and  was  purchased  by  the  plaintiff.  Some 
of  the  heirs  of  the  mortgagor,  defendants 
Nos.  3,  4  and  8  denied  execution  of  the  mort- 
gage-deed  and  passing  of  consideration  and 
pleaded  that  the  property  No.  4  having  been 
purchased  by  the  plaintill  they  could  be  held 
liable,  if  at  all,  only  for  the  amount  justly 
attributable  to  the  share  of  the  properties 
in  their  possession.  Subsequently  those  de- 
fendants and  defendants  Nos.  1  and  7  entered 
into  a  compromiso  with  the  plaintiffs  under 
which  they  admitted  liability  for  a  portion 
of  the  mortgage-debt  of  the  mortgaged  pro- 
perty in  their  possession,  and  agreed  that 
the  suit  should  proceed  against  the  other 
defendants  in  respect  of  the  balance  of  the 
claim  due  by  thgm  in  respect  of   their  share 
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of  the  mortgaged  property.  Afterwards  an- 
other defendant,  who  had  not  joined  in  the 
compromiso,  raised  the  objections  which  had 
been  preferred  by  defciidans  Nos.  J,  4  and  8 
and  assigned  her  interests  in  the  property. 
Defendant  No.  5  also  sold  her  interest.  Tha 
assignee  was  made  a  defendant. 

The  Subordinate  Judge  held  that  the  plain- 
til!  after  his  purchase  was  bound  to  have 
given  notice,  as  prescribed  by  section  1G7  of 
the  Bengal  Tenancy  Act,  for  the  purpose  of 
cancelling  the  incumbrance  upon  tlie  pro- 
perty No.  4.  He  determined  the  true  value 
of  property  No.  4  and  deducted  the  same  from 
the  amount  claimed  and  passed  a  decre  for  a 
proportional  share  of  the  balance  against  de- 
fendants Nos.  5,  6  and  9  and  the  assignee 
according  to  their  share  in  the  mortgaged 
property.     On  appeal  to  the  High  Court— 

Held,  that  it  was  not  necessary  for  the 
plaintiff  to  issue  a  notice  under  section  167 
of  the  Bengal  Tenancy  Act. 

That  section  167  applies  in  a  case  where 
the  incumbrancer  is  a  third  party,  and  not 
where  the  purchaser  and  the  incumbrancer 
are  identically  the  same  person. 

Held,  also,  that  property  No.  4  having 
been  sold,  without  any  reservation  for  arrears 
of  rent  the  Subordinate  Judge  was  wrong  ia 
holding  that  it  should  be  regarded  as  still 
subject  to  the  mortgage. 

He  should  have  determined  the  propor- 
tional amount  of  the  mortgage-debt  justly 
chargeable  on  property  No.  4,  and  deducted 
such  amount  from  the  claim  of  the  plaintiff 
and  then  found  what  might  be  proportion- 
ately duo  from  the  defendants  other  than 
those  who  entered  into  the  compromise  with 
the  plaintiff  and  he  should  have  determined 
tne  amount  due  to  the  plaintiff  upon  the 
date  of  the  decree. 

When  a  mortgaged  property  is  sold  for 
rent  the  mortgage  charge  is  tran&ferred  to 
the  surplus  sale  proceeds.  HEM  CHANDRA 
CHOWDHURY  v.  TAFAZZEL  HOSSEIN. 
8  C  W  K  332. 

282  S.  165— See  9  C.  W.  N.  SOS,  No.  279, 
8  C.  W.  N.  332,  No.  281  !^upra. 

283  Ss.  166,  167—Occvpancy  holding — 
Mortgage — Incuvibrance,  ai  nn  m  nt  of-Fiaud, 

Where  an  occupancy  Loldiog  which  had 
been  mortgaged  by  the  raiyat  of  the  holding 
was  purchased  by  a  person  in  execution  of  a 
decree  for  money  obtained  by  him,  and  the 
purchaser  re  purchased  it  in  execution  of  a 
a  rent-decree  against  the  old  tenant  for 
arrears  which  had  accrued  previous  to  his 
first  purchase  and  annulled  by  a  notice 
under  S.  167,  the  morlgage  of  which  he  waa 
aware  of  at  the  time  of  his  re-purchase  : 

Held — That  the  purchaser  did  not  com- 
mit any  fraud  in  re-purchasing  tlie  property 
and  was  entitled  to  annul  the  mortgage  and 
the  mortgagor  was  not  entitled  to  get  a  dec- 
ree upon  t'ao  mortgage  making  the  holding 
liable  for  the  mortgage  debt: 

That  the  purchaser  was  not  bound  a3 
representative  of  the  old  tenant  to  pay  off  the 
t^ecreg   for   reut    obtained   by   the   landlord, 
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SURANDRA       MOHAN   «INGTI  v.  BANSI- 
DHAR  MARWARI.     12  C-  W-  N-  114- 

284-     S.  106— Soo  33  0.  873  No.  276  S7ipra. 

286-  S.  167— Tenure  sold  in  oxocutiop.  of 
rent  decree  with  power  to  avoid  incombran- 
ces — Right  of  niortgagor  to  have  his  lion 
trn.nsforred  to  sale  proceeds.  9  C.  W.  N.  117. 
Sec  C'^l  631  P.  1. 

288  S.  167— Sale  for  arrears  of  rent  — 
Incumbrances,  annulment  of — Notice— Dis- 
claimer.    32  0.  710  Col:  89  P.  I. 

287'  S.  167 —Incumbrance,  annulment  of— 
Ai-iylication-  -Notice  issued  by  Dej)uty  Collector, 
if  valid. 

Under  S.  167  of  the  Act,  the  application 
by  a  purchaser  for  the  issue  of  a  notice  to 
annul  incumbrances  is  to  bo  made  to  tbo 
Collector  and  by  Sub  Sec.  3,  it  is  the  Collec- 
tor, who  must  issue  the  notice  on  the  incum- 
brancer. 

Where,  Ibercfcre,  the  application  was 
made  to  the  Deputy  Collector,  who  was  not 
shown  to  be  then  acting  for  the  Collector, 
and  notice  was  issued  by  him,  though  his 
action  was  subsequently  approved  by  the 
Collector,  after  the  lapse  of  the  time  limited 
by  S.  167,  namely,  one  year  from  the  date  of 
sale,  the  notice  was  not  a  legal  notice  under 
the  provisions  of  S.  157  and  was  invalid  and 
the  incumbrance  was  not  annulled.  (28  C.  66 
foil.)  RAMDHON  DEY  v.  SURJA  NARAIN 
MUKHOPADHYA.     2  C.  L-  J-  89- 

288  S.  167 — Application  to  avoid  an  in- 
cumbrance mentioning  a  wrong  person  as  the 
incumbrancer — Another  appUcatiofi  after  the 
period  of  limitation  for  amending  the  previuos 
application,  effect  of — Collector's  power  to  amend 
such  application. 

An  application  to  aroid  an  incumbrance 
under  s.  167  of  the  Bengal  Tenancy  Act, 
was  made  by  an  auction-parchaser,  within 
one  year  from  the  date  on  which  he  had 
notice  of  the  incumbrance,  mentioning  there- 
in a  wrong  person  as  the  incumbrancer. 
After  the  period  of  limifcaiion,  another  ap- 
plication was  made  by  him,  to  amend  tbe 
previous  application  by  substituting  tbe 
name  of  the  real  incumbrancer,  which  was 
allowed  by  the  Collector. 

Held,  that  tbe  Collector,  who  was  merely 
a  ministerial  officer  in  the  matter,  had  no 
power  to  make  any  such  amendment;  and 
that  the  opplication  t6  serve  a  notice  on  the 
real  incumbrancer  not  having  been  made 
within  one  year  from  the  date  on  which  the 
purchaser  had  notice  of  the  incumbrance, 
was  barred  by  limit'. tion.  NIUTYA  GOPAL 
HAZRA  V.  GOLAM  RASOOL.     28   C-  180- 

289  S.  167 — Mesne  Profits— Assessment  of 
— Landlord  and  tenant,  covibined  position  of. 

Where  the  position  of  the  plai'ttiff  is 
that  of  landlord  and  tenant  combined  and 
the  defendant,  a  sub-tenant,  notwithstand- 
ing a  notice  served  upon  him  under  s.  167 
of  the  Bengal  Tenancy  Act,  withheld  pos?cs- 
sion  from  the  plaintiff,  the  mesne  profits 
must  be  assessed  on  the  value  of  the  crops 
raised  by  the  defendant,  and  not  upon  the 
basis  of    the  rent   which  the   rightful   owner 


had  boon  realising  from  the  tenants  before 
dispossession.  -GOPAL  CHANDER  MAN  DAL 
V.  BHOOBUN  MOHUN  CHATTERJEE.    30 

C.  fiS6. 

2^0  ^-  ^"57 — Joint  notice  to  several  tenants 
— Pari.icidars  in  a  notice. 

A  notice  under  section  167  of  the  Bengal 
Tenancy  Act  138.5,  is  not  invalid  because  it 
does  not  specify  the  area  of  the  land  held  by 
the  tenants  or  the  amount  of  rent  paid  by 
them.  A  joint  notice  to  several  tenants  is 
not  illegal.  JOGABUNDHU  MAJUMDAR  v. 
RASHO    MONJAN    DASSYA.     5   W-  N-    C- 

272. 

291  S.  167— Landlord  and  Tenant— Annul- 
ment of  encumbrances — Bight  of  mortgagee  to 
apply  to  set  aside  sale  held  in  execution  of  rent 
decree. 

Held,  that  a  mortgagee  is  competent  to 
apply  to  set  aside  a  sale  held  in  execution  of 
a  rent  decree  and  his  right  is  not  barred  by 
a  notice  under  section  167  of  the  Bengal 
Tenancy  Act  annulling  his  mortgage.  BRIJ 
KUMAR  ROY  v.  DHANUKDHARI  RAUT. 
10  C  W.  N.  976. 

292  S.  167— Sale  of  portion  of  tenure  Of 
holding — Annulment  of  encumbrances. 

Per  G&idt  J.  (before  the  refarence) — S. 
167,  Bengal  Tenancy  Act,  does  not  apply  to  a 
sale  in  execution  of  a  rent-decree  of  a  portion 
only  of  a  tenure  or  holding  and  the  auction- 
purchaser  cannot  proceed  under  that  section 
to  annul  encumbrances.  RAMKINKaR  BIS- 
WAS V.  AKKIL  CHANDRA  CHOWDHURI. 
5  C  L.  J  242  =  2  M.  L-  T- 137=11  C  W-jN- 
251  ?F.  B  )• 

293-  S.  1^1— Single  decree  for  rent  of  se- 
veral  tenures  held  by  same  tenant — Sale^^ 
Avoidance  of  incumbrance — Money    decree. 

When  there  are  several  tenures  held  by 
the  saine  tenant,  the  landlord  may  insti- 
tute one  suit  for  the  rent  of  all  the  te- 
nures. But  he  cannot  put  the  tenures  to 
sale  under  the  procedure  laid  down  in  Ch. 
XIV  of  the  Bengal  Tenancy  Act  in  execu- 
tion of  the  decree  obtained  in  such  a  suit, 
so  as  to  enable  the  purchaser  to  avoid  in- 
cumbrances under  S,  167,  Bengal  Tenancy 
Act.  A  sale  under  the  provisions  of  that 
chapter  can  take  place  only  when  a  sepa- 
rate decree  has  been  obtained  for  the  ar- 
rears of  each  tenure  or  holding  and  the  same 
is  sold  separately  in  execution  of  such  a 
decree.  — HRIDOY  NATH  DAS  CHOWDHU- 
RY  V.  KPJSHNA  PRASAD  SIRCAR,  U  Q. 
W-  M.  497;  34  C.  298- 

294  S.  167--S!tit  for— Title  at  the  date  of 
suit — Notice,  proof  of  service  of —Notice,  vali- 
dity of — Order^shc^t  of  thi  proceedings,  entries 
in,  evidential   value  of. 

In  a  suit  for  recovery  of  possession,  the 
plaintiff  can  succeed  only  on  the  title  as  it 
stood  on  the  date  of  the  institution  of  the 
suit. 

Until  the  notice  has  been  properly  serv- 
ed under  section  167  of  the  Bengal  Tenancy 
Act  up-^n  the  incumbrancer,  the  incumbr- 
ance subsists. 
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It  is  obligatory  on  tlia  purchaser  to  show 
that  the  notice  utidor  Section  167  had  been 
served  iu  the  manner  i)redcril)od.  Tiie  en- 
tries in  the  ordor  sheet  are  not  prima  facie 
evidence  against  the  incumbrancer  that  the 
notice  was  aorved.  0.  L.  J.  1907  P.  251  fol- 
lowed. 

The  purchaser,  who  relies  upon  the 
service  of  notice,  must  prove  it  either  by 
the  production  of  the  person  who  served 
the  notice  or  by  any  other  moans  recogniz- 
ed by  law;  and  if  a  quustion  arises  to  the 
validity  of  the  notice  it  must  be  shown 
that  it  was  a  valid  notice  and  was  signed 
by  a  competent  officer  as  required  by  cl.  (1) 
of  Section  1G7  of  the  Bengal  Tenancy  Act. 
25  C,  813  referred  to.  RADHAY  KOER  v. 
AJODHYA    DAS      7  C  L  J  262- 

295  S.  167 — Annulment  of  incumbrances 
— Omission — Effect  of — Landlord  having  a 
charge  for  rent.  6  C.  W.  N.  834  Col.  719 
P.   1. 

296  S.  167-— Order  of  remand  holding  ser- 
vice of  notice  proved  is  a  "final  decree"  suit 
under  Section  1G7  of  B.  T.  A.  — 12  C.  W.  N. 
645-35  G.  618.     Col:  1287  P.  I. 

287.  S.  167— Right,  title  and  interest  of 
the  debtors— Protected  interest.  29  C.  818 
Col:  1741  P.  I. 

298*  S.  267 — Mortgage — Mortgagee  purchas- 
ing mortgaged  pro'perty — Extinguishment  of 
charge. 

A  mortgagee  obtained  a  decree  on  his 
mortgage,  afterwards  he  purchased  the  pro- 
perty mortgaged  at  a  sale  held  to  recover 
arrears  of  rent.  The  mortgagee  drew  out 
from  the  Court  the  balance  of  the  surplus  sale 
proceeds  and  applied  it  pro  tanto  to  the  satis- 
laction  of  the  martgage  decree. 

Heldf  that  the  mortgagee  could  proceed 
against  the  other  properties  of  the  judgment- 
debtor  to  recover  the  balance  still  due,  4  C, 
W.  N.,  268,  dissented  from.  MASHITTA 
MANDUL  V.  JAN  MAHMUD  SHAH.    28  C. 

12- 

299    S.  167— See   28  C.  66  at  68  No.    16.  31 

C  932  No.  58,  28  C.  205  No.  59,  9,  0.  W.  N. 
803  No.  279.  8  C.  W.  N.  332  No.  281,  12  G.  W. 
N.  114  No.  283  supra. 

300-     S.  169—  Rent— Intcrefit — Pleading. 

Where  a  landlord  applied  under  S.  169, 
Cl.  (c)  of  the  Bengal  Tenancy  Act  for  getting 
the  rent  and  interest  due  to  him  between  the 
date  of  the  institution  of  the  suit  and  the 
date  of  the  sale  from  the  surplus  sale  pro- 
ceeds and  the  judgment-debtor  raised  no  ob- 
jection to  it  but  admitted  iho  justice  of  the 
decree-holder's  demand: 

Held— Th&t  the  decree-holder  was  enti- 
tled to  get  interest  on  rent.  Ghose  J.  — 'Rent, 
us  used  in  Cl.  (c),  S.  169,  does  not  exclude 
interest.'  MOHARAJADHIRAJ  BEJOY 
CHAND  MOHATAB  BAHADUR  v.  S.  C. 
MOOKEEJEE.     U  C-  W  N-  1106- 

301  S.  169 — Landlord  and  teyiant — Bight 
io  surphis  of  sale-prcceeds  on  sale  of  jote — 
Question   of  transferability. 

Held,    by   Maclean,    C.    J.,     and    Gupta, 
.J.,  (Bampiui,  J.,  dissenting),    that    wheu  a 


Bengal  Act  (VIII  of  1885)    (Could.)    ■ 

jote  is  sold  in  execution-of  a  decree  for 
arroai.i  of  rent,  atid  after  satisfying  the 
claim  of  the  landlord  there  is  a  surplus 
which  irt  chiimed  by  the  plaintiff,  a  trans- 
feree from  the  original  tenant  of  a  por- 
tion of  the  jote  and  the  defendant,  an 
auction-purchaser  of  the  holdings  of  the 
original  tenant,  and  the  landlord  is  not 
interested  in  any  of  the  cUims,  held,  that 
the  question  of  transferability  of  the  j)te 
does  aoti  arise  in  such  a  esse.  AMBIGA 
NATH      AGIIAUJEE     v.       ADITYA       NATH 

MoiTii.v   6.  C  W-  N-    624. 

302  S.  IG'J-Surplus  sale  proceeds,  claim 
to,   by   unregistered  tenant — Date  of  sale. 

A  tenure  was  sold  in  ♦execution  of  ,a 
decree  for  arrears  of  rent  and  out  of  the 
sale-proceeds  there  was  a  substantial  sur- 
plus after  satisfying  the  landlord's  claim. 
The  plaintiS,  an  unregistered  tenant,  who 
had  parchased  a  share  of  the  tenure 
after  the  date  of  the  decree,  brought  this 
suit  claiming  a  share  of  the  surplus  sale- 
proceeds. 

Held,  that  the  plaintiff  is  entitled  to 
maintain  the  suit. 

Held,  alsio  that  words  "date  of  sale"  io 
S.  169,  (i)  (c)  of  the  Bengal  Tenancy  Act 
moan  the  date  when  the  sale  becomes  ab- 
solute by  confirmation  by  the  CDurt  and  not 
the  actual  date  of  sale.— MATANGINI  CHAU- 
DHURANI     V.    SREENATH   DAS,    7    C    W 

N   562. 

303  S.  169— Transfer  of  Property  Act 
IV  of  1S82  S.  13.  Sale  for  Arrears  of  rent— 
Surplus  sale  proceed — La7idlord's  right  to 
surplus  sale  proceeds — Priority  between  land- 
lord   and    mortgagee. 

Where  a  tenure,  which  had  beea 
mortgaged  by  the  tenure-holder,  was  sold 
in  execution  of  a  decree  for  rent  obtaioad 
by  the  landlord  and  the  balance  of  the 
sale-proceeds,  after  deducting  the  costs  of 
the  decree-holder  aud  what  was  due  to 
him  under  the  decree,  was  paid  into 
Court. 

Held,  that  under  section  169  of  the 
Bengal  Tenancy  Act  the  landlord  was 
entitled  to  be  paid  out  of  the  sale  proceeds 
in  Court  the  amount  of  reut  dui3  in  respect 
of  the  tenure  between  the  institution  of 
the  suit  aud  the  date  of  the  sale,  in  prio- 
rity to  the  mortgagee.  PRABAL  CHANDR.\ 
MUKERJEE  y.  JaDUPaTI  CHaKRAVARTI 
6    C  L.  J.  23  =  34  C.  724. 

304-  S.  170— Arrears  of  renfc— Docree-- 
Attachment  of  tenure  claim  28  C.  332  (F. 
B.)   Col.    1516    P.  I. 

305.  S.  170--32  C.  566  No.  123,  55  0.  543 
No.    237    supra. 

306.  S.  rsi— Mortgage— Mortgagee  paying 
arrears   of  rent  —  Lien . 

Held,  that  a  mor^-gagee  making  paymepta 
to  save  mortgaged  property  from  being  sold 
ia  execution  of  a  rout  decree,  has  a  iiea 
on   the   property    for    sums  so    paid    by  him. 

rakhohary  ohattaraj  v.  bipra  das 
DEY,    81  C  976. 
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807  S,  n  J --Right  of  depositor  to  obtain 
'possession— Procedure — Application  or  suit. 

Wbere  a  deposit  is  made  under  S.  171  of 
the  Bengal  Tenancy  Act  the  depositor  can, 
as  against  the  judgement-debtor,  obtain  de- 
livery of  possession  of  the  holding  advertised 
for  sale  by  application  to  the  execution 
Court  ;  but  by  such  application  the  depositor 
is  not  entitled  to  invite  the  execution  Court  ; 
to  oust  a  stranger  to  the  proceeding.  If  he 
met  by  a  stranger  his  remedy  is  by  a  regular 
unit  for  recovery  of  possession.  RAM  NA- 
KMN  ROUTH  V.  LAL  DASROUTH.  12  C 
W  N  65  6  C  L  J  695. 

808  S.  171 — Withdrawal  of  money  deposit- 
ed by  landlord,  effect  of—Transfcrree,  receipt  of 
money  from,     by   landlord— Estoppel— Silence. 

It  is  the  duty  of  the  landlord  to  challenge 
the  title  of  the  applicant  under  S.  171  of  the 
Bengal  Tenancy  Act  and  to  deny  that  he  has 
any  interest  in  the  tenancy  advertised  for 
'sale.  As  his  silence  is  prejudicial  to  the  in- 
terest of  the  applicant,  he  is  estopped  from 
denying  the  latter's  title  later  on.  23  C. 
393  and  3  C.  h.  J.  67  ;  83  C.  927  ref.  to.  If  a 
party  makes  an  application  on  the  allegation 
that  all  the  elements  necessary  to  make  a 
provision  of  law  operative  are  present  and  if 
this  is  denied,  it  is  not  only  competent  to 
the  Court,  but  it  is  its  study,  to  investigate 
whether  all  the  elements,  which  give  juris- 
diction, do, as  a  matter  of  fact  exist.  7  W 
R.  460  ;  12  W.  R.  195  ref.  to,  2  0.  W.  N.  6 
dist.  A  receipt  of  money  by  a  landlord  from 
ft  transferee  of  his  tenant  may,  under  certain 
cirtumstances,  amount  to  recognition  of  the 
transfer.  6  C.  L.  J.  122,  11  C.  W.  N.  865  •  4 
A.  L.  J.  R.  570,  9  Bom.  L.  R.  846  ref.  to. 
THOMAS  BARCLAY  v.  SYED  HOSSEIN 
ALI  KHAN.     6  C  L  J  601. 

809  S.  171  CI.  {!)  {c)— Depositor— Possession, 
delivery  of. 

A  person  who  has  made  a  payment,  un- 
der S.  171  of  the  Bengal  Tenancy  Act,  is  en- 
titled  to  be  placed  in  possession  of  the  tenure, 
upon  application  to  the  execution  Court,  and 
be  IS  not  bound  to  bring  a  regular  suit  to  ob- 
tain  possession.  An  encumbrancer  whose  in- 
terest is  not  voidable,  because  the  decree 
under  execution  is  in  favour  of  a  co -sharer 
landlord  and  operates  as  a  mere  money  dec- 
ree, 18  not  entitled  to  make  a  deposit  and  to 
oblaiD  possession  under  S.  171  of  the  Beoeal 
Jr^^^J^^y  J!""^'  UMATUL  FATIMA  v.  NE- 
^Qm^Q^/^f  ?\NERJI.    6  C  L  J592. 

aiU     b-  i'l — Interest— Account— Paymeats 
made  by  subsequent  mortgagee   to  save  pro- 
perty from  rent    sale.     11  C.  W.  N   403  =  5  C. 
L.J.  315  Col.  325  P.  I.  •  o  v.. 

311  S.  171—32  C.  972,  No.  17,  5  C.  L.  J.  22 
XHo.  18  supra. 

Ilo    I-172--7C.  W.  N.  670NO.  103   supra. 

?r^      .     ^'^^    (3)— Purchase    by    judgment 
debtor     in     another   person's    name— Trans- 
feree s  right  to  have  sale  set  aside.   9  C.  W    N 
134  Col.  1131  P.  I. 

814.  S.  174— Execution  of  decree— Moka- 
rari  tenure— Sale  of~Durmokararidar.  Per- 
son whose  immoveable  property  has  been  sold. 


Beueral  Act  (VIII  of  1885)    (Could.) 

NARAIN  MANDALy.  SOURINDRA  MOFTaN 
TAGoiiE.  32  C  107  Col.  1641  P.  J.  (For 
HO  read  107  ) 

315-  S.  174 —  SaU,  setting  aside — Deposit 
— Miscalculation   by     an    officer   of  the    Court. 

Where,  upon  setting  aside  a  sale  under 
S.  174  of  the  Act,  it  was  found  that  tha 
amount  of  depo.sit  fell  short  of  the  amout 
required  to  be  dopositod  under  the  law,  but 
that  this  was  owing  to  a  mistake  in  cal- 
culation by  the  olTftcer  of  the  Court,  who 
ordinarily  supplied  such  information,  and 
it  appeared  that  the  Chief  ISIinisterial  Of- 
ficer of  the  Court  had  also  signified  his  ap- 
proval of  the  information  by  signing  the 
challan. 

Held — That  this  was  a  Case  in  which 
the  High  Court  ought  nob  to  interfere.  26 
C.  449  Dist.  18  C.  255  refd.  25  C.  21  foil. 
SHAIKH   FAKIR  v.    BER.-iJ    MOHINI   DA- 

SI,  a  c  w.  N.  116 

316-  S.  177  (3)~Landlord  and  Tenant- 
Rent  decree — Exccufion  of  decree — Deposit  of 
decretal  amount  in  Court  by  purchaser  of  hold- 
ing-Stay of  execution — Revision — Civil  cases 
— No    injury   to  petitioner. 

In  execution  of  a  rent  decree  an  or- 
der was  made  for  attachment  of  the  te- 
nant's holding  and  sale  proclamation  to  is- 
sue. Before  the  sale  had  taken  place,  the 
purchaser  of  the  holding  in  question  dopo- 
sited  the  full  amount  of  the  decree  in  Court, 
And  the  execution  proceedings  were  set 
aside. 

Held,  that'the  purchaser  was  not  a  persoa 
having  an  interest  in  the  tenure  oi  holding 
voidable  upon  the  sale  within  tb«  meaning 
of  the  section  170  (3)  of  the  Bengal  Tenancy 
Act,  and  was  not  entitled  to  prevent  the 
sale. 

But  the  High  Court  declined  to  inter- 
fere with  the  order  of  the  Lower  Court 
setting  aside  execution  proceedings,  since  it  ap- 
peared that  the  decree-holder  had  on  a  former 
occasion  withdrawn  the  full  amount  of  tha 
previous  decree  obtained  under  exactly  the 
same  circumstances,  deposited  by  the  pur- 
chaser. JOTINDRA  MOHAN  TAGORE  v. 
DURQA  DABE,  IQ  C-  "W.  N-  438. 

317  S.  178—33  C.  ISe—See  Bengal  Act  VIII 
of  1869  s.  7  No.  6. 

318  S.  178—34  C.  516  No.  21,  3  C.  L.  J.  201 
No.  62,  9  C.  W.  N.  886  No.  102,  7  C.  W.  N.  670 
No.  103,  4  C.  L.  J.  521  No.  129,  29  G.  674  No. 
138,  1  C.  L.  J.  456  No.  228  supra. 

319  S.  178  (3)  (h)_28  C.  227  No.  140,  33  C. 
633  No.  141  supra, 

820  S.  179,  10  0.  W.  N.  527  No.  3,  12  C. 
W,  N.  175  No.  29,  9  C.  W.  N.  886  No  102,  4  0. 
L.  J.  521  No.  129,  29  0.  674  No.  138,  9  C.  W, 
N.  466  No.  142,  9  C.  W.  N.  469  No.  143  supra, 

821  S.  180,  33  C.  444  No.  43  supra. 

322  S.  181—Occupa7icy  right — Ghatxoali 
Tenure — Local  usage  or  custom. 

The  occupation  of  land  which  is  in- 
cluded in  a  Ghatwali  tenure  and  which  has 
been   held   under  a  Ghatwal    for   more   than 


(    1»7     ) 


CIVIL  DIQRST  OF  OASES 


(     153    ) 


Bengal  Act  (VIH  of  1885)    (Contd-) 

12  years  hy  a.  raiyat,  does  not  necessarily 
confer  oa  him  a  right  of  occupancy.  The 
Bengal  Tenancy  Act  does  not  expressly  lay 
di^.wn  any  rule  of  law  with  respect  to  ac- 
quisition of  either  occupancy  or  non-occu- 
panoy  right  in  land  held  by  Ghatwala  as 
Bervice  tenures,  and  the  incidents  of  a  Ghat- 
wali  tenure  which  are  declared  by  section 
181  of  that  Act  not  to  bo  affected  by  the 
provisions  of  the  Act  are  nowher :  specified. 
The  growths  of  such  rights  would  seem  to 
be  ittconsistcut  with  the  nature  of  service 
tenures,  but  a  cu«tom  or  a  local  usage  might 
grow  up  in  any  local  area  as  to  recogni- 
tion of  occupancy  rights  and  such  a  custom 
might  be  binding  on  successive  ghatwals. 
MOHESH  MOJHI  v.  PR  AN  KLUSHNA 
MANDAL,  1  C.  L  J  138 

323  ^>-  181 — Acqtiisition  of  right  of  occu- 
^aiicy  —  Ghalwali  tenures. 

Ocoupancy  rights  cannot  be  acquired 
in  Ghatwali  lands.  Mohesh  Majhi  v.  Pran 
Krishna  Mandal,  (1  C.  L.J.  1348),  referred 
to.  UPENDRA  NATH  HAZRA  v.  RANI 
NATH    CHOWDHURY,    1  L-  R-,  83  C  630- 

824.  S.  181— Village  Chaukidars  Act  (VI 
of  1870,  Be7igal)—Gh&uk'\d&vi  Chakran  laiids 
—Resumption.  Effect  of— Trespasser.  Bona 
fide    lessee  from — Status. 

When  Chnvkidari  Chakranl&xids  have  been 
resumed  under  Act  VI  of  1870{'B.C.)  and  trans 
lerred  to  the  Zemindar,  they  are  at  the  Zemin- 
dar's disposal  to  be  dealt  with  by  him  as  7nal  or 
eirait  at  bis  option;  consequently  a  tenant  tak- 
ing a  settlement  bona  fide  from  a  trespasser 
of  such  resumed  lands  does  not  become  an 
occupancy  or  a  non-occcupancy  raiyat  he 
is  liable  to  be  ejected  by  the  Zemindar. 
The  principle  of  the  decision  of  the  Full 
Bench  in  20  Cal.,  708  cannot  be  extended 
to  such  a  case.  8  C.  W.  N.  320,  10  M.  I. 
A.  16  refd.  to.  SHAIKH  JONAB  ALI  v. 
RAKIBUDDIN  MALLIK,  1  C-  L-  J-  303 
=9  C.  W.  N.  571. 

825-  S.  181— Sre  8  C.  W.  N.  860  No  43, 
2  C.    L.  J.   379   No.   70  supra. 

326'  S.  '182 — Homestead  land — Occupancy 
right. 

S.  182  of  the  Bengal  Tenancy  Act  does 
not  require  that  a  tenant  in  occupation  of 
homestead  land  should  be  a  raiyat  in  the 
village  in  which  the  homestead  land  is  si- 
tuated. Neither  it  is  necessary  that  he 
should  he  a  tenant  under  the  same  land- 
lord as  the  landlord  of  the  homestead  land. 
— KRIPA  NATH  CHAKRA  BUTTY  v. 
SHAIKH  ANEE,  4  C  L-  J.  832  =  10  C- 
W    N.   944 

827.  S.  182—9  C.  W.  N.  416  No.  116,  7 
C.    L.   J.    162    No.    240   supra. 

828.  S.  183 — Fraud,  Claiming  higher  rent 
does  not  amount  to— Transferability  of  hold- 
ing—Custom  or   usage. 

Claiming  of  higher  rent  owing  io  mis- 
take of  Patwary  does  not  constitute  fraud. 
The  essence  of  a  usage  of  transferability 
is  that  transfers  made  to  the  knowledge  of, 
but  without  the  consent  of,  landlord  are 
valid  and   must   be     recognized  by    him.     A 
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landlord  can,  by  his  own  action,  retard  th« 
growth  of  usage  or  custom  in  the  village. 
JAGUN  PROSAD  V.  POSUN  3AH00,  %  C- 
W.  N    172. 

329  S.  183--Tranr,fer  of  occupancy  hold- 
ing— Custom- -Payment  of  nazarana — Land- 
lord's recognition — Receipt  of  rent  marfatwari 
— Ejectment. 

A  raiyat  transferred  his  holding  without 
reference  to  the  landlord,  but  the  landlord 
although  cognizant  of  the  transfer,  did  not 
recognize  the  transferee  as  a  tenant  on  ac- 
count of  the  non-payment  of  the  nazar. 
All  the  same,  he  received  rents  from  th<i 
transferee  granting  receipts,  in  which  the 
original  holder's  name  was  entered  as  ten- 
ant and  in  which  the  transferee's  name  wag 
entered  as  the  person  through  whom  tha 
rents  were  received.  Sometimes  when  tha 
transferee  sent  the  rent  through  an  agent, 
the  name  of  the  latter  was  also  entered  as 
the  person  by  whose  hand  the  payment  was 
made. 

Held,  that  imasmuch  as  the  name  of  the 
original  holder  remained  recorded  until 
the  nazar  was  paid,  it  was  not  a  recognitioa 
of  the  transfer  by  the  landlord  aa  affecting  hla 
own  righs.  A  usage  under  which  a  tenant 
is  entitled  to  sell  his  holdings  and  transfer 
his  occupancy  right  without  reference  to  tha 
landlord  provided  only  that  the  purchase^ 
pays  to  the  landlord  his  customary  fee,  is  not 
inconsistent  with  Section  183  of  the  Bengal 
Tenancy  Act.  The  fact  that  the  payment  of 
nazar  is  requisite  to  validate  such  transaction, 
would  imply  that  the  landlord's  consent  ia 
still  necessary  and  when  this  has  not  beea 
done,  the  landlord  is  entitled  to  a  decree  for 
ejectment.  MAHARAJA  RADHA  KISHORjE 
MANIKYA  V.  SREEMUTTY  ANANDA  PRIA. 

8  C-  W".  N-  285- 

330  S.  184— Sch.  Ill,  Act  3— Limitation 
not  pleaded  nor  issue  raised.  5  C.  W.  N,  IGO 
Col.  17  20  P.  I. 

331  S.  188— Landlord  and  Tenant- 
Co- sharer  landlords— Stiit  for  rent.  Maintain- 
ability of. 

When  there  is  no  division  of  tho 
tenure,  a  suit  for  rent  instituted  by  all 
the  co-sharer  landlords  of  the  tenure  is 
not  unmaintainable  by  the  faot  that  the 
rent  was  received  by  the  landlords  in 
certain  shares  previously  to  the  institution 
of  the  suit  for  about  25  years,  for  tha 
arrangement  of  receiving  rent  in  share 
separately  could  be  put  an  end  to  by  all 
the  cosharer  landlords  or  all  the  tenants. 
4  Cat.,  96,  17  Cat.,  695;  9  W.  N,  Cal.,  8^ 
referred  to.  SHYMA  CHARAN  BHATTA- 
CHARYA    V.   AKHOY    KUMAR   MITTER.  8 

C.  L.  J,  627  =  10.  C    W.    N  787. 

832  S.  188— Co-sharer  landlords— Separate 
collection— Right  of  sharer  to  'S2ie  for  whoU 
rent  making  co- sharers  defendants — ^^Reg^uit' 
ed  or  authorised  to  do'*  under  the  Act — 
Filing  of  suit— General  principles  of  legal 
procedure. 

Agreement,  either  expressly  proved  or 
implied    by    the     conduct     of     the    parLie§ 
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'may  establish  the  right  of  oo-sharor  land- 
lords to  sue  separately  for  the  shares  of 
rent  receivable  by  them.  But  suoh  au 
arraugoment  merely  affects  the  right  to  sue 
separately  for  rent,  and  in  no  other  re- 
spect modifies  the  terms  of  the  holding. 
The  right  to  bring  the  teuuro  to  sale  for 
arrears  of  rent  remains  intact,  as  also  the 
right  of  one  sharer  to  sue,  making  his  oo 
sharers  defendants  when  they  will  oot 
join   as   plaintiff. 

The  filing  of  a  suit  is  not  a  thing 
which  the  landlord  is,  under  the  Bengal 
Tenancy  \ct,  required  or  authorised  to  do; 
and  S.  188  of  the  Bengal  Tenanc*  Act  is 
no  bar  to  a  sharer  suing  (under  the 
general  rules  of  legal  proceduro)  for  tde 
whole  rent  of  the  tenure,  making  his  co- 
sharers,  who  refuse  to  join  as  plaintiffs, 
defendants  in  the  suit.  RAJA  PRAMADA 
NATH  ROY  V.  RAJA  RaMANI  KANTA 
ROY,  12  C    W.  N   2493  (P    C  ) 

333  S.  188-9  G.  W.  N.  34,  No.  28,  7  0.  W. 
N.  293,  No.  100,  7  G.  W.  N.  670,  No,  103.  35 
C.  381,  No.  125,  29  0.  219,  No.  130,  35  0.  417, 
No.  175,  7  G.  W.N.  400,  No.  212,  8  0.  W.  N. 
472,  No.   2G9   supra. 

334  S.  189—30  G.  339,  No.  187  supra. 

335  S.  193—7  G.  L.  J.  152,  No.  240,  6  C.  L. 
J.  669  No.  268,  supra. 

'  336  S.  95  (e)  Suit  for  contribution  by  pur- 
chaser— Decree  for  rent  for  a  period  anterior 
to  sale— 7  G.  W.  N.  794.  See  Ss.  65,  35,  supra. 
337  Sch.  Ill  Art  2— Go-sharer  landlord- 
Separate  collection  of  rent — Suit  for  entire 
rent  by  transferee  of  whole  interest  of  one 
oo-sharer  making  other  co-sharers  defendants 
—Maiutainabiiity— Limitation  Act  IX  of  1908 
Art,  110. 

Where  a  tenant  is  jointly  and  severally 
liable  for'-rent  to  the  several  co-sharer  land* 
lords  a  suit  for  rent  by  the  transferee  of 
the  whole  interest  of  one  of  the  co-sharers, 
making  the  other  co-sharers  parties  defend- 
ants, is  maintainable  and  a  decree  for  the 
entire  rent  is  valid.  35  C.,  331—35  I.  A.  73 
foUov^^ed. 

Held,  also  that  such  a  suit  is  governed 
by  t^ae  Bengal  Tenancy  Act  VIII  of  1885 
Sch.  Ill,  Art.  2.  4  C.  W.  N.  605  distinguish- 
ed. SH.\3HI  KUMAR  MIRBAHAR  v. 
SEETA  NATH  BANERJEE.     85  C-  744- 

388  Sch.  Ill,  Art.  2.  11  C.  W.  N.  57. 
See  Bengal  Act  VI  of  18S0,  S.  4,2  No.  5. 

389  Sch.  Ill  Art.  2.- See  30  C.  1033  No. 
25,  7  G.  L.  J.  152  No.  240  supra. 

340  Sch.  Ill  Art.  2  {a.)— See  29  G.  283,  No. 
115  supra. 

S4l'  Sch.  in.  Art.  2  (b)—Suit  for  rent  by  a 
cosharey  landlord  against  some  of  several  joint 
tetiants — Limitation-  Maintainability . 

Art.  2  ,b)  of  Sch.  Ill  of  the  Bengal  Ten- 
ancy Act  applies  to  a  suit  for  rent  by  a  co- 
sharer  landlord. 

A  suit  for  rent  against  seme  of  several 
joint  tenants  is  maintainable,  as  j  :iint  tenants 
are  jointly  and  severally  liable.  JOGENDRA 
NATH  ROY  V.  NAGENDRA  NARAIN  NAN- 
^l'    11  C  W  N  1026. 


Bengal  Act  (VIH  of  1885>  {Contd.) 

3<t2  Sch.  Til,  Art.  2  (b)~LimUation  of 
rent  suits —Fuslee  year — Iii;nt  due  on  the  laat 
day  of    Bhadra — Period    of  Limitation. 

The  period  of  limitation  wboro  tbo  Puslea 
year  provails  is  three  y.iar.s  from  tho  laat 
day  of  Jeith.  If  any  instalmont  is  due  oa 
tho  last  day  of  Bhadra,  the  period  of  limita- 
tion will  expire  on  the  last  day  of  Jeith  in 
tho  third  subsequent  year,  so  that,  in  such  a 
case,  tbo  suit  mast  be  brought  not  within 
three  years  but  within  two  years  and  nine 
months.  ISWARDHARI  SINGH  v.  RAM 
BRIGtl  ROY.     7  C  L  J  106. 

343  Sob.  Ill,  Art.  2  (6)-9C.  W.  N.  96. 
See  S.  3  cl.  (5)  supra. 

344.  Sch.  Ill  Art.  3— Sch.  Ill,  Art.  5— 
Ejectment  by  co- sharer  landlord —Limita' 
tion. 

The  special  limitation  of  two  years  as 
laid  do.\vn  in  sch.  III.  art.  3  of  the  Bengal 
Tenancy  Act  is  restricted  to  suits  between 
persons  occupying  tho  position  of  landlord 
and  tenant,  for,  it  is  in  regard  to  such  re- 
lations that  the  Act  has  been  designed.  It 
is  of  no  consequence  whether  ejectment  waa 
by  some  co-sharers  or  by  the  entire  body 
of  landlords.— ANNADA  SUNDARI  GHAN- 
DALINl  V.  KEBUliRAM  CHANGA,  7  Q. 
W.   N.   642. 

845.     Sch.    III.  Art.  3. 
Where   the    raiyat   was    dispossessed  by 
some   of  the  co-sharers  more  than    two  years 
antecedent    to    the    suit. 

Held  that  it  was  not  open  to  the  plain* 
tiff,  another  co-sharer  to  bring  to  sale  the 
laud  of  the  raiyat  in  execution  of  a  decree 
obtained  by  him  against  the  raiyat  if  the 
latter  had  lost  his  right  by  efflux  of  time. 
SHAIKH  SARAF-UD-DIN  MONDUL  v. 
GHANDRA    MANI    GUPTA.     5    W.    N-    C-. 

P  405. 

346-  Sch.  III.  Art.  3 — Limitation— Suit  by 
an  occupancy  raiyat  where  the  landlord  hds 
no   hand  in  the  ouster. 

When  an  occupancy  raiyat  is  dispos- 
sessed and  the  landlord  has  had  no  hand 
in  the  ouster,  the  period  of  limitation  ap- 
plicable is  twelve  years,  and  not  two  year-3 
under  Art.  3,  Sch  III  of  the  Bengal  Te- 
nancy Act.  The  case  of  Hara  Kumar  Nath 
V.  Sheikh  Nasiruddin,  (4  G.  W.  N.  665), 
so  far  as  the  question  of  limitation  waa 
concerned,  was  not  rightly  decided. '-*- 
RANIJULLA  V.  I3HAB  DHADI  6  C-  W. 
N.  702=29  C    610- 

S47  Sch.  Ill,  Art  3 — Suit  by  occupancy 
raiyat  for  recovery  of  possession  after  dispos- 
session by  landlord — Dispossession  at  the  i^isti' 
gation  of  a  co  sharer  landlord. 

When  a  landlord  dispossesses  his  tenant 
the  two  years'  rule  of  limitation,  as  laid 
down  in  Sch.  Ill,  Art.  3  of  the  Bengal  Ten- 
ancy Act  is  applicable,  whether  tho  dispos' 
session  is  by  the  sole  landlord,  or  by  the 
entire  body  of  landlords,  or  by  a  co-sharer 
landlord.      JOOLMUTTY    BEWA   v.    KAIil 

PRASANNA  RAY.    28  C,  127  note. 

348  Sch.  Ill,  Art.  3 — Limitation — Suit  for 
recovery  of  ^Qssessi(J7i  b^  an  Qccupancy  raiyat-- 
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Dispossfission  by   landlords,  fracUonal,   boU^  or 
the  entire  body. 

Tho  poriod  within  which  an  occupancy 
raiyat  can  auo  to  recover  pod3ossion  of  land 
from  which  ho  has  boon  diapossossod  by  his 
landlord,  is  two  years  as  laid  down  in  Art.  3, 
Sch.  Ill  of  tho  Bengal  Tenancy  Act,  whether 
such  dispossession  bo  by  a  fractional  land- 
lord, the  solo  landlord,  or  the  entire  body  of 
landlords,  Joolmutty  Bewa  v.  Kali  Prosanna 
Roy  (I.  L.  R.,  28  Gal.,  127  note)  referred  to. 
PAUAME3WAR  NOMOSUDRA  v.  KALI 
MOHUN  NOMO^UDRA.    28  0-127. 

349  Sch.  Iir,  Art.  3 — LiivzUation — Dis- 
possession by  defendant  not  as  landlord  bat  as 
auction-purchaser  of  the  tenant's  rights. 

Art.  3,  Sch.  Ill  of  the  Bengal  Tenancy 
Act,  applies  only  to  suits  as  between  land- 
lord and  tenant,  and  it  is  not  applicable  to  a 
suit  where  the  dispossession  is  by  tho  de- 
fendant acting,  not  as  landlord,  but,  express- 
ly in  a  diilerent  capacity,  namely,  that  of 
auction  purchaser  of  the  right,  title  and  in- 
terest of  a  tenant  at  a  sale  held  in  execution 
of  a  rent  decree  obtained  by  him  as  a  co- 
sharer  landlord.  BROJO  KISHORE  MAITA- 
PATRA  V,  SARASWATI  DAS3I.  6  C  W  N 
833 

850  Sch.  Ill,  Art.  ^—Limitation— Occu- 
pancy  raiyat— Co-sharer  landlord — Auction- 
purchaser. 

At  a  sale  held  in  execution  of  a  decree  for 
arrears  of  rent  obtained  by  a  co -sharer  land- 
lord against  a  registered  tenant  another  oo- 
sharer  landlord  purchased  the  holding  and 
in  obtaining  delivery  of  possession,  evicted  a 
person  other  than  the  judgraont-dobtor. 
The  person  dispossessed  sued  to  eject  the 
auction-purchaser. 

Held,  that  Soh.  Ill,  Art.  3  of  the  Bongal 
Tenancy  Act  had  no  applicibioa  to  the  case, 
as  the  dispossession  by  Ihe  defendant  was  in 
his  character  of  auctioa-parchasor  and  not  of 
landlord.  2  C.  W.  N.  175  and  6  0.  W.  N. 
333  foil.  M-VHOMICD  KH  \LIL  y.  HIRa^T- 
DRA    NATH    BHAT  CAOHARYA.        5    C    L 

J  659 

351  Sch.  Ill,  Art.  3— Limitation  not 
pleaded  nor  issue  raised.  5  C.  W.  N.  160  - 
23  0.  80,  Ool  1720  P.  I. 

352  Sch.  Ill,  Art.  3  ^and  S.  3— Non-occu- 
paucy  raiyat— Suit  by,  for  recovery  of  posses 
sion.     31.  0.  017.     F.  B.     OjI.  895,  P.  I. 

853  Sch.  Ill,  Art.  3— L^ndlord  and  ten- 
ant—Occupancy raiyat— Suit  for  possession 
by.     9  C.  W.  N.  51,  Oul.  1079,  P.  I. 

351  Sch.  Ill,  Art.  0  — Application  for  exe- 
cution of  decree  for  rent  by  a  co  sb.irer  land- 
lord for  a  sum  above  R^,  500  in  Valu3.  5.  0. 
W.  N.  7G3,  Col.  1993,  P.  I. 

355.  Sch.  III.  Ar',  6-S.  13 J  (3)~EtecU' 
tion  of  decree — Rent-decree — Limiiation  Act 
{XV  of  1877),  S'Xtion  19  —Acknoioledgnient  of 
liability  under  rent-dacrce. 

Held,  that  Section  135  (2)  of  tho  Bengal 
Tenancy  Act  makes  the  provisions  of  section 
19  of  tho  Limitation  Aot  applicable  to  tho 
execution  of  rent  decrees.  Tlio  ackoowledg- 
meat  undor  section  19  of  the  Limitation  Act 


Bengal  Act  (VIII  of  1885)    {Conld.) 

does  not  aflr-ct  or  alter  tho  p'iriod  of  limifft' 
tion  prc.scrib3d  by  Art  0,  Schedule  IH  of  the 
Bangil  Tenancy  Act,  but  only  give-j  the  dec- 
ree-holder a  frch  starting  point  for  counting 
the  period  prescribed  by  th^  said  article. 
HARfllAR  L\L  V.  aUNENDAR  PEll.SHAD 
9  C  W  N  1025 

856     Sob.  UI.Art.  G    and  S   185   (2)— Ack- 
nowledgment of  liability    saves   limitation  of 
application    for    execution     of    rent    decrees 
not  exceeding    Rs.   500.     3  G.  L.   J.   317,   Col 
1770,  P.  I. 

(Bengal  Tenancy  Amendment  Act.  See 
Act  1  of  1003). 

(23)  \zl  1  of  1837    (Bsnjal  General 
Clau303  Act). 

1.  S.  S-Gilca'ta  Maniclpal  Ac',  {TI  of 
1333,  Bengal),  Se-Mons  233  and  2tl—[llIof 
1309  Beiigii),  Sectivis3:)0  aid  419-Dnached 
b'lilding  er^xLed  lOithout  ^sanction  of  Munici- 
pality— Applicabili^j  of  Acts. 

The  words  "in\^orial  alteration  of  tha 
structure  of  any  house,"  in  section  236  of 
Act  II  of  1833  (Bmgal),  contemplate  the 
erection  of  anything  on  a  site  attached  to, 
or  detached  from,  any  building  standing  on 
it,  so  as  to  alter  the  structure  of  the  house  ; 
that  is  to  say,  of  the  house  with  all  buildings 
standing  on  that  site,  and  tli'oy  do  not  ueces- 
sirily  refer  only  to  an  alteration  in  tha 
building  u^ed  as  a  house  or  residence. 

When  a  person  constructed  a  building 
standing  on  a  site  altDgether  uncoaneotad 
with  the  old  building  belonging  to  him,  with- 
out the  nermission  of  the  iMuuiciDallty,  un- 
der section  230  of  Act  III  of  1883.' 

Hdd,  that  ha  was  liable  to  action  under 
section  241  of  the  Act. 

The  Calcutta  Municipal  Act  (III  of  1899), 
Bangal,  relates  only  to  acts  done  after  tha 
commencement  of  that  Act,  that  is  to  say, 
after  the  1st  April  1930  ;  incluling  acts  dono 
to  complete  a  bu'kliug  comrae  iced  before  tho 
Act  came  into  force. 

The  provisions  of  section  449  (3)  of  Act 
III  of  1890  (Be-ngal)  relate  to  things  done  in 
broach  of  section  091,  and  section  391  does 
not  relate  to  tho  aUerat'on  of,  or  addition  to, 
a  building  commencid  before  the  Act  cimo 
into  op-r.ition.  KESHUB  CH AND!l\  Sii^N 
V.  CALGUTT\  MLTNIGIPAL  CORPORA- 
TION.   7  C  W  N  374. 

27  Act  XII  of  1837  (Boagal  Civ. 
Courts  Act) 

Se3  Sapvoni)  Government  Acts  XII  of 
13S7    Cols.  783—792  P.  I. 

23  Act  li  of  1888  (Calcutta.  Muni- 
cipT,!  Aot). 

Section  230,  211-7  C.  W.  N.  374.  Sea 
Bengal    Act  I  of  1387. 

29  Act  I  of  1895  as  ameniedby 
Act  I  ot  1397  (Public  Demands  Re- 
covery Act). 

1     S.  l—Corlificate— Sale— Suit   to  partial- 
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ly  set  aaido  said   9  0.  W.  N.   805— See  Aob  VII 
of    18S0  No.  I. 

2  ^-  l—Intorosfc  in  tlid  paymoat  2  0  L- 
J.    311    Seo  Ool.   327  P.  1. 

2(a)  S.  0— Jbjoofcion  to  attaohmanb  by 
judgment-debtor  as  trustoo  G  C  W  N  63 
—See   Col.    1117  P.  I.  •       •      • 

3  S.  l—lins-juiiicita  —  JlQnt  fixed  by  Sot- 
tlemoat  Offioor -Cortificafco  of  rent,  duo— Suit 
to  set  aside  oortificate.  23  0.  G7G  See  Col. 
1830   P,  I. 

4  S.  7,  8,  19,  22,  28  0.  217  See  Bengal  Aol, 
VII  of  1880  No.  5  8      ^" 

5  S.  8,  10— Certificate— Notice  not   served 
on       judgmant-debtor— Sale     of     iinmovable 
property    in    execubion    of    certificate.     71   C 
W.  N.    75G-34  C.  811— See  Col.  1825  P.  I. 

6  S.  8,  10,  Si— Notice  tender  section  10 
Service  of— Sale,  invalidity  of,  without  notice 
—Notice,  hoio  to  he  served -Substituted  service 
— Notice,   condition   precedent. 

It  is  only  after  a  notice  under  section  10 
of  the  Public  Demands  Recovery  Act  haa 
been  issued  and  duly  served  that  tbe  c  rti- 
ficate  acquires  the  force  and  elfect  of  a  de- 
cree which  may  be  enforced  and  satisfied  by 
the  sale  of  the  debtor's  property.  If  a  sale 
has  been  held  without  service  of  such  a 
notice  which  is  a  condition  precedent  to  the 
validity  of  the  sale,  ib  is  without  authority 
and  must  be  set  asido  on  that  ground  alone. 
The  service  of  notice  under  S.  10  mu^t  ba 
effected  in  strict  conformity  with  the  provi- 
sions of  section  31  of  the  Act.  Recourse  can- 
not be  had  to  substituted  service  unless  at- 
tempt had  beed  made  to  effect  personal  ser- 
vice upon  the  judgment-debtor,  and  when 
the  judgment-debtor  cannob  ba  found,  upon 
an  adulb  male  member  of  his  family.  Sub- 
stituted  service  cannot  bo  accepted  as  suffici- 
ent, unless  it  is  proved  that  the  conditions 
under  which  a  recourse  might  be  had  to  it 
existed.  3C.  L.  J.  830:  1  C.  L.  J.  533  ;  33  o' 
SiandlO.  L.  J.  550  foil.  J0GE3WAR  SA- 
HU    V.   DEBI    PROSAD.     5  C.    L.   J.    555. 

7.  S.   8 See   2Q  G.    217  No.    4  supra. 

8.  S.    10— Notice,    non-service  of,     effect   of 
-Decree-G.     P.   Code,    S.    2ii,    applicability 

A  certificate  under  the  Public  Demands 
Recovery  Act  cannot  have  the  force  of  a 
decree  unless  notice  under  S.  10  of  the  Act 
has    been  duly  served. 

S.  244,  C.  P.  C,  assuming  it  to  be  ap- 
plicable to  the  case  of  a  sale  in  execution 
of  a  certificate,  has  no  application  to  sucq 
a  case  and  a  civil  suit  is  nob  barred  but 
qucBre,  whether  S.  244,  C.  P.  Code,  is  at  all 
applicable  to  sales  under  the  Public  De- 
mands Recovery  Act  (1  C.  L.  J.  366  dist, 
uT^^ThT"^-  ^^2  ^e^')  SRIN^TH  HORE  v. 
Bl^HAN  CHANDRA  DAS.  2  C-  L-  J.  504- 
».  c>.  10— Notice,  non-service  of ,  effect  of — 
bate,  nuUity-Suit  to  set  aside- L unit adon 
Act.  Art.U-G.    P.O.,    S.    2U,  if  bars  a   suit 

If  a  notice  under  S.  10  of  the  Public 
i^emtuda  Bacovery    Act   has   not  been  duly 
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served  the  oortificate  is  illegal  and  void  aDcl 
the  sale  ba.sod  tbereon  is  a  nullity.  27  C. 
699  foil.  The  parson  whose  property  hag 
been  sold  wiLliout  service  of  notice  under 
S.  10  is  entitled  to  sue  for  recovery  of  pos- 
session within  twelve  years  from  the  data 
of  dispossession.  Whore  by  reason  of  omis- 
sion to  serve  a  notice  under  S.  10  there 
is  no  legal  decree  and  no  legal  sale,  a  suit 
to  set  aside  the  sale  and  to  recover  posses- 
sion of  the  property  sold  is  not  barred  by 
S.  244,  G.  P.  C.-EL0KE3HI  DASl  v. 
ABINASH   CHANDllA    BOSE.     6    C     L.  J, 

638- 

iO  Notice,  non-service  of  —Limitation — Sig- 
nature, lithograph  inoperative — Pufchaset,  a 
third  parly  ■-  Valid  sale. 

A  gale  under  the  Public  Demands  Reco- 
covery  Acb  was  held  on  the  25th  September 
1332;  from  that  time  until  the  2l3t  August 
I880,  th3  ojvnera  and  the  purchaser  were  en- 
gaged, the  first  in  impaaching,  the  other  ia 
vindicating,  the  vahdity  of  the  sale  before 
the  CoUooior,  the  Commissioner  and  the 
Bjard  of  Rev3QU3.  On  the  dabe  last  men- 
tioned, the  Boo.rd  mido  the  final  order  by 
which  the  sale  became  fi'ial.  The  suit  to 
set  aside  the  sale  was  brought  on  the  25th 
July  1837. 

Held,  that  the  plaintiffs  were    entitled    to 
a  deduction    of    the    time    between    the  25th 
September   1882    and    the    21st   August    1886, 
and    the      suit    was    in    time.     The    form   of 
procedure  laid  down  in  the  Public    Demands 
Recovery  Act  must  be  strictly  followed.     The 
Court  must  require  them  to  be  stricbly  follow- 
ed in    the    exeroise   of   the    powers    conferred 
by    it   without   speculating  as  to  their   object 
at  all.     When   a  property    of  very  large  value 
had  been  sold    for    nominal   price,  the  Court 
would  not  apply  in  aid  of    the  sale  the  prin- 
cipal   ut  res  magis  valeat  c[uam  pereat.     When 
a  certificate  has  not  been  signed  by  an  officer 
aubhorizei  to  sign   it,  there    is  no    certificate 
duly  made  and  there  is  no  valid    sale.     Whea 
a  certificate  was  not  signed  but  a  lithograph- 
ed    signature    was    attached,    the  certificate 
was     not  duly    signed    as   required    by    law. 
When    there    was    no    certificate    duly   made 
and    no    notice    under  S.  10   served    the  sale 
must  be  set   aside,  even    though  the  purchas- 
er  is  a    third    party.     No    question    of    hard- 
ship arises  when  a    man    has  made   a    specu- 
lative  purchase  of  a  valuable  esi-ate  for    next 
to    nothing.     BAIJ   NaT£I   SAHaI    v.    RAM- 
GAT   SINGH.     5  O   L-  J.  687. 

U  S.  10— Civil  Procedure  Code  {Act  XIV 
of  18^2),  Section  2Jii— Service  of  certificate — 
Execution  of   certificxte. 

Section    244  of  the  Civil    Procedure  Code 
do  !s  not  apply    to    the  case  of  execution   pro- 


Re 


oe^ding  held  under  ^he  Public  Demands 
cover V  Act   -VfC.  W.  N.,  2i6;  S.  C,  XXIX 
94;    VI G.  W.  N.  331,  followed. 

Whju  a  cerbidcate  under  the  Public  De- 
mands Recovery  Ace  is  nob  duly  served  un- 
der section  10,  sh  ;re  can  be  no  execution, 
and  proceedings  held  uader  such  certinoata 
are  bad.     RAMRUP  SAHAY   v.   KHUSHaL 
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MioSKR.    6  C-  W  N   630 

12  S.  10.     Notice    not   served.     5    C.  L.  J. 
666.     Seo  col.  1825  p.  I. 

13  S.  10.  Suit  to  ?et  aside  pale  held  for 
arrears  of  cess  under  Pui^lic  Demands  Re- 
covery Act,     28  C.  813.     Sen  col.  1084  p.  I, 

14  S.  10.  Certificate  of  sale,  setting  aside 
Fraud  -Joint  owner — Ilecovory  of  property. 
ft  C.  L.  J.  385.     See  col.  1825  p.  I. 

15  S.  10— Certificate  — Notice  under  S.  10 
No  u-sorvice  -  JuriadicLiou.  34  C.  787.  See 
Col.  1134  p  .  I. 

16  Ss.  10,12,  15,  16.  21,  31 -Suit  to  set 
aside — Sale  certificate— Cprlijicate  to  recover 
fublic  demands — Notice — Defect  in  service,  not 
cured  by  knowledge — Objections— Lirnitation — ■ 
Civil  Procedure  Code,  Ss.  278,  317,  568 — Admis- 
gion  of  additional  cvideiice  iu  appeal. 

Ss.  15  and  16  taken  together  indicate 
that  the  period  of  limitation  is  to  run  from 
the  determination  of  objections,  if  any,  un- 
der S.  12  of  the  Act,  and  that  such  determi- 
nation need  not  necessarily  be  upon  evidence 
given  1  C.  W.  N.  24  dist. 

Where,  therefore,  objections  had  been  filed 
and  disallowed  more  than  six  mouths  before 
the  institution  uf  a  suit  to  set  aside  a  sale  in 
execution  of  a  ceniftcate  under  the  Act,  the 
suit,  so  far  as  the  parties  who  filed  those  ob- 
joctions  are  concerned,  is  barred  by  S.  16  of 
Ihe  Act. 

Such  a  suit  must  be  instituted  either 
within  six  months  after  the  date  of  service 
of  notice  on  the  plaintit!  under  S.  10  of  the 
the  Act  or  within  six  months  from  the  date 
of  the  determination  of  objections,  if  any, 
under  S.  12  of  the  Act. 

S.  31  of  the  Act  requires  personal  service, 
whenever  it  may  be  practicable,  and  allows 
substituted  service  onl}  when  the  judgment- 
debtor  cannot  be  found;  the  affixing  of  a 
copy  of  the  notice  to  tha  outer  door  of  his 
dwelling  house,  when  he  is  known  not  to  be 
living  there  but  at  a  different  place,  is  not  a 
pufiQcient  compliance  with  the  law. 

Mere  knowledge  of  the  issue  of  the  cer- 
tificate under  the  Act  is  not  sufficient,  by 
itself,  to  cure,  or  make  up  for,  the  absence 
of  due  service  of  notice. 

It  is  the  service  of  notice  that,  by  S.  10 
and  other  provisions  of  the  Act,  gives  to  the 
certificate  the  force  and  effect  of  a  decree  of 
a  Civil  Court;  and,  in  the  atjsonce  of  such 
notice,  a  sale  hel^  in  execution  of  a  certi- 
ficate to  enforce  a  public  d;^mand  is  invalid 
eveu  if  it  is  not  shown  that  no  arrear  was 
due.     (4  C.  W   N.  586,  23  C.  775  foil) 

S.  21  of  the  Act,  SubSec.  (2)  limits  the 
aijplication  of  Ch.  XIX  of  the  Coda  of  Civil 
Procedure  to  the  proceedings  to  enforce  a 
certificate  and  does  not  make  S  317,  C  P.  C, 
applicable  to  a  case  like  tliii  p -ese'-.t. 

Where  a  case  c^mes  under  the  seccnd 
paragraph  of  S.  317,  0.  P.  C,  as  ifc  does  here, 
the  claim  cannot  be  barred  by  the  first  p  ua- 
graph  of  that  section. 

An  appellate  Court  has  power  under  S, 
668,  C.  P.  D.,  to  admit  additional  evidence, 
but  that   power  must  be  sparingly  exercised, 
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(7  W.  R.  10  P.   C.  rof  )     AMBI  U  PROSAD  V. 
GOPAL  BUKSir  D  \S.     1  C   L-  J   550- 

17  Ss.  10,  li,  31- Notice,  service  of -"Adult" 
meaning  of  -Tke  Collector  of  Hi-Pargannas — 
Certificate  Ojjicer. 

A  person. above  the'ageof  sixteen  yeara  al 
the  date  of  the  service  of  notice  is  an  "adult" 
within  the  moaning  of  8  31  of  the  Public  De- 
mands Recovery  Act.     When  a  notice    under 
S.  10   of  the    Public   Demands  Recovery    Act 
actually  reaches  the  Judgment-debtor  and  he 
contests  the  claim,  it  cannot  bo  said   that  tha 
notice  was  not  validly  served  because  the  per- 
son   on    whom    tha  service   was  made    is  not 
proved  to  bo  residing  with  the  judgment  deb- 
tor the  obj-3Cb  of  serving  the  notice  being  toen- 
able  the  judgment-debtor  to  contest  his  liabi- 
lity.  The  Collector  of  24Parganas  is^the  pro- 
per Certificito  Offioer  to  enforce  a    certificate 
under   the  Act    against  immoveable  property 
in     Calcutta.     H\RI     CHAUAN     SINGH    v. 
CH\NDiiA  KUMAR  DEY.     35  C-  286- 

18  S.  10,  10-32  C.  691.  See  Bengal  Act 
VII  of  1880  S.  7  No.  8. 

19  Ss.  10,  31—Njtice.  Service  of— Suit  to 
set  aside  sale— Sale.  ConfiriTiation  of — Certi- 
ficate. Issue  of,  if  cures  defect  in  service  of 
notice — Notice,  how  to  be.  served. 

Service  of  Notice  under  section  10  of  the 
Public  Demands  Recovery  Act  is  essential  for 
the  validity  of  a  sale  held  under  the  Act,  and 
such  service  of  notice  under  section  10,  must 
be  effected  in  conformity  with  the  provisions 
of  section  31  of  the  Act.  1  W.  N.  Cal.,  516;  4 
W.  N.  Gal,  536;  5  W.  N.  Gal.,  86;  6  W.  N.  Cal., 
630  referred  to  and  followed. 

A  defect  in  the  service  of  such  a  notice 
cannot  bo  cured  under  section  8  of  act  VII 
of  18G9,  B.  C,  by  the  grant  of  the  certificate 
of  sale  to  the  auction  purchaser.  26  Cal.  414 
referred  to.  6  \V.  N.  Cal.  688  distinguished. 
RAMRUP    SAHAI    v,    KUSHAL     MISSER. 

3  C  L.  J  230. 

20-     S.    10— See  34   C.  811  No.  5,  5  C.  L.  J 

555  No.  6  supra. 

21.  S  12 -See  1  C.  L.J  550  No.  16,35  0 
286  No.  17  Supra. 

22-  S.  15 — Notice — Non-service  of — Certi- 
ficate, effect  of— Sale.  5  C.  W.  N.  86  See  Col 
75. 

23.  S  15,  17,  19,  20,  31— Sale  for  arrears  o 
rem  Suit  to  set  aside  s\le.  Grounds  of 
10  C.  W.  N.  130.     See  Col:  1077  P.  I. 

24.  S.  15— See  1  C.  L   J.  550  No.  16  supra. 

25.  6.  16— See  1  C.  L.  J.  550  No.  16  supra. 

2g    S.  17— See  10  G.  W.  N.  130  No.  23  supra' 

27  S.  19 — Suit  to  set  aside  sal^  held  under 
Act  I  of  1895  (Bengal)  on  the  ground  thafc 
there  v.ere  irregularities  in  the  cocificita 
proceedings.  5  C.,L..  J.  240  (F.  B  )  OjI:.1o49 
P.  II. 

28  S^-  ^^>  (^)^  ^^»  3— Civil  Procedure  Code 
(Act  XIV  of  1882),.Sec.' toMs  244,  312  and  4  i4— 
•j^ale—^uit  to  set  aside  sale  on  the  g.ound  of 
fraud,  if  mai^itii table — Secretary  of  ^late,if 
necessary  party— Notice  to  Oovo.rnment. 

A  suit  to  set  aside  a  sale  under  tu  j  public 
Demands    Recovery   Aci   on   the     ^uuaiof 
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fraud  is  maintainable  and  is  not  barred  l)y 
]he  provisions  of  section  241  and  iJl'i  of  the 
Civil  Procedure  Code.  1  C.  L.  J.,  5o8  and  32 
Cal.y  G91  dibtiiujuhhcd. 

In  such  a  case  wiiore  no  relief  is  claimed 
by  tbo  plaintiff  on  the  ground  of  fraud  against 
tbo  Secretary  of  State  for  India,  there  can  bo 
nc  cause  of  action  agaiiibt  him  and  under 
*hese  circumstances  it  is  impossible  to  serve 
a  notice  lulfilling  the  requirements  of  seotiou 
424  0.  r.  C.  7  Cal.,  499,  2(>  AIL,  220  referred  to. 
RAtniUBANS  SAHAl  v.  PHOOL   KUMARI. 

1  C  L  J  542    S2  C.1180 

29  S.  19,  20,  21— Sale  in  execution  of 
eertilicate — Maintainability  of  suit  in  Civil 
Court  to  pet  aside  sale.  3  C.  L.  J.  235— 10  C. 
\V.  N.  347- -33  C.  451  Col.  1554  P.  I. 

SO  S.  ]9Sce  28  C.  217  No.  4,  32  C.  391  No. 
18,  10  C,  W.  N.  130  No.  23  supra. 

81  S.  '^0-Se&  10  C.  W.N.  130  No.  23,  32  C. 
1130  No.  289,  33  C.  451  No.  29  supra, 

82  S.  ;?I-See  1  C.  L.  J.  550  No.  16,  33  C. 
451  No.  29  supra, 

83  S.  31,  1  C.  L.  J.  550  No.  16,  3  C.  L.  J. 
80  No.  19,  10  C.  W.  N.  130   No.  33  supra. 

(30)    Aet  V  of  1897  (Bengal   Estate 
jpartition  Act) 

1    >^s.  29   and  85—35  C.  575— Sec  Bengal  Act 
X  of  1879  S.  11  No.  7. 

S    S.   81—10  C.    W.  N.  818— St;e   Be7igal  Act 
Till  of  1816  S.  1  No.  1. 
8     S.  8-5,  85  C.  575  No.  1  sii^^ra. 

(81)    Act  HI  of  1S98  (Bengal  Tenancy 
Amendment  Act ) 

S.  9  32  G.  162~S€e  Bengal  Act  VIll  of  1885 
Bs,  lOa,  104. 

(32)    Act  I  of  1889  (Bengal  General 

Clauses  Act.) 

S.  8  (c) — Applisation  to  set  aside  sale — 
Bight  accrued  before  bat  appucation  after 
repeal— 35  C.  343  Col.  1543  P.  I. 

(88)    Act  III  of  1899  (Calcutta  Muni- 
cipal Act. 

1  Ss  3  {25),  351y  353-~Detached  hut—Ma- 
soniy  hvilding 

A  detached  wall  built  of  masonry  is 
Bot  a  masonry  building  within  the  mean- 
ing of  clause  25  of  section  3  of  the  Calcutta 
Municipal  Act.  IN  THE,  MATTER  O^  COR- 
PORATION OP  CALCUTTA  v.  JOGESH- 
WAR  LAHA.  8  C-  W-  N-  487- 

2  Ss.  3  (32),  320,  57 4^- Receiver.  Prosecu- 
tion of,  loiihotd  sanction  of.  Court. 

A  Reeeiver  was  convicted  of  offences 
nnder  sections  320  and  574  of  the  Calcutta 
Municipal  Act  for  not  taking  steps  to  close 
certain  privies  and  to  make  certain  struc- 
tural alterations  in  certain  premises  under 
his  control  as  Receiver.  It  was  contended 
that  the  couvictiou  v.?as  bad:  (1)  because  tbe 
HeceUer   \y8iiS   not  the   ''Qwuci.-"   oi  the   i^re- 


Bengal  Act    (III  of  1899)    [Conid.) 

misos,  (2)  becauso  the  sanction  of  the  Court 
liad  not  been  obtained  to  his  prosecution, 
(3)  because  the  Receiver  bad  not  under  hia 
order  of  appointment  the  power  to  incur 
the  cxpendituio  required  to  earty  out  the 
orders  of  the  corporation,  and  (4)  because 
ho  wns  doing  all  ho  could  to  obtain  fund; 
from  the  Court  to  enable  him  to  comply 
with  the  notices. 

Irhld,  that  the  conviction  must  bo  set 
aside  ou  these  grounds— 7  W.  N  Cat.  390' 
followed.  W.  R.  FINK  V.  THE  CALCUTTA 
(l\rUNlCIPAL)  CORPORATION.  7  W-  N- 
C.  706-30  C.  721. 

3.  S.  73  (c)-Attachm3nt  of  Provident 
Fund  invalid — Trustees  of  the  Fund's  claim 
35  C.   C41   See.  Col.  809   P.   I. 

4.  S.  152— Civil  Procedure  Code  (Act  XI  V 
of  ISS2J,  S.  622— Letters  Patent,  Seclioa  15— 
Bcvision-Catcutta  Municipal  Acts  {II  of  1888)y 
Section  135-,  Valuation — Assessri'^ent — Powers  of 
Small   Cause   Court. 

In  the  year  1894  the  Municipal  Gom- 
missionors,  acting  under  the  provisions  of  .\ct 
II  of  1888,  made  valuations  of  certain  pro- 
porties.  Ou  these  valuations  assessments  ot 
rates  were  made  for  the  period  of  six  years 
expiring  on  various  dates  o-n  or  before  the 
31st  March  1900.  On  the  1st  of  April  1900,. 
the  new  Municipal  Act  III  of  1899  came 
into  force.  Shortly  before  the  expiry  of  Act 
II  of  1888  the  Com,u)issioners  made  new 
valuations  of  the  properties  in  question  for 
the  purpose  of  the  assessments  intended 
to  be  in  force  for  the  next  period  of  six 
years  commenoing  from  the  end  of  the 
period  then  about  to  expire.  These  valua- 
tions v/ere  made  at  various  dates  between 
the  year  1899  and  the  month  of  Marcb 
1900,  the  procedure  adopted  being  that  pro- 
vided by  Aet  II  of  1888,  which  was  then 
in  forcQ.  Objections  were  fried  by  the  ow- 
ners under  Section  135  of  Act  II  of  1888-. 
On  the  obfictious  being  disposed  of  appeals 
were  filed  in  the  Small  Cause  Court  after 
the  1st  of  April  1900.  The  Ju-dge  found 
that  the  valuations  and  assessments  made- 
by  the  Commissioners  in  1899  and  1900,  in 
respect  of  which  obj  actions  were  filed  by 
the  owners  under  Syction  135  of  Act  II  of 
1833,  which  objections  had  been  fi:nally  dis» 
posed  of  by  the  Small  Cause  Co>urt  as  the 
constituted  Court  of  appeal  when  Act  III 
of  1899  came  into  force,  were  not  in  force 
at  the  commencement  cf  that  Act  within 
the  meaning  of  Section  152  of  the  Act,  anci 
he  accordingly  set  aside  these  valuations 
and  assessments.  He  further  declared  that 
the  valuations  in  force  at  the  coM-mence^ 
ment  of  Act  III  of  1899  were  the  previ- 
ous valuations  of  1893  and  189:$,  and  direct- 
ed these  old  valuations  to  resiain  in  force 
for  the  further  periods  mentioned  in  coj- 
lumn   2   of   Schedule  VII   of    the   new   Act. 

IJeld:— 

(!)  That  the  Small  Cause  Court  hag 
jirisdiction  on  appeal  to  deal  with  the- 
validity  or  otherwise  of    the     entire    valu.- 
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ation,  tho  only  condition  boing  that  tbo 
procodaro  as  to  the  filing  of  olijictions  to 
tbo  valuatiDn  laid  down  by  Scciion  135  of 
Act  II  of  18SB  has  bjoti  oorroctly  followed. 
Tbo  provision  in  that  section  ps  to  the 
form  of  tho  notice  is  directory  only,  and 
the  Small  Cause  Court  was  not  competent 
to  doolaro  that  tho  assessments,  under 
the  previous  valuations  were  still  in  oper- 
ation, and  must  remain  in  force  for  fur- 
ther   periods. 

(2)  That  the  order  of  the  Small  Cause 
©curt,  so  far  as  it  sat  aside  the  valua- 
tions, was  not  open  to  review  by  the 
High  Court.— 3  C.  \V.  N,  70;  S.  C,  I.  L.  li. 
26  Col.,  74:,  fo'loived.  THE  CoRPO!l\TION 
OP   CALCUTTA    V.  J.  J.  COHEN.   Q  C.  W. 

X480 

6  li)3  (b),  159,  175,  325— Assessment  of 
bustoe  land — riuit  for  lorongfid  distress — Bill 
and  notice  of  demand  not  served — Effect  on 
plaintiff's  claim. 

On  the  4th  March  1901  tho  plaintiff 
purchased  a  plot  of  bustee  land  consisting 
of  10  cottahs  situate  within  the  limits  of 
the  Calcutta  Municipality.  This  plot  was 
a  portion  of  a  holding  No.  4  of  which  the 
consolidated  ra^e  at  the  time  of  purchase 
was  Rs.  17  12  6  per  quarter  Tho  plaintiff's 
vendor  had  broken  up  the  holding  No,  4 
into  7  or  8  plots,  of  which  he  kept  two 
and  the  others  were  sold  to  the  plaintifi 
and    certain   other    persons   respectively. 

The  plaintiff  on  the  22nd  March  1901 
applied  to  tbo  Corporation  for  a  separate 
valuation  and  assessment  and  a  separate  nurn- 
ber  for  his  newly  purchased  promi-^os.  Noth- 
ing having  been  done  on  his  application  tb^e 
Corporation  on  the  20lh  September  1901 
seized  some  property  of  the  plaintiff  in 
bis  absence  for  the  payment  of  tbe  coasoli 
dated  rate  due  in  respect  of  the  entire 
holding  No.  4  for  the  third  quarter  of 
1901.  Psior  to  this  no  bill  for  the  rate 
claimed  was  presented  to  the  plain tiS  nor 
any  notice  of  demand  was  served  upon 
bim.  The  Corporation  had,  on  the  5th 
October  1901,  in  consequence  of  plaintiff's 
application  of  the  22nd  March  1901,  served 
upon  him  a  special  notice  purporting  to  be 
under  section  159  of  the  Calcutta  INIunicipal 
Act,  and  dated  the  30th  September  1901, 
intimating  him.  that  his  biistea  land  was 
assessed  at  an  annual  value  of  Rs.  158 
and  that  the  valuation  would  remain  in 
force  for  next  six  mouths  from  tho  com- 
mencement of  the  3rdi  quarter  of  1901-1902 
and  afterwards  from  year  to-  year,  until 
a  re-valuation  should  be  made.  Tho  plain- 
tiff made  no  objection  to  tho  valuation  men- 
tioned in  the  notice  aQCording.  to  which 
the  rate  fur  the  pkiinti'I'?.  piot  was  Rs.  G- 
11-9.  The  Corporation  on  -tiie  30th  Decem- 
ber 1901  again  seized  :plaintif{'s  property 
Sor  Rs.  17-12-6  the  entire,  rate  of  No.  4  for 
the  then  current  quar  ter;.at  the  old  valu- 
ation. 

In  CQnseq.ue.nce  of  objections  made  by 
other   cQ-sliarers  effoot   vva^i     not    g.;von     to 


Bongral  Act  (III  of  1899)    (Contd). 

the  special  notice  served  upon  the  pUintiff 
but  the  plaintiff  was  not  made  aware  of 
it.  On  plairvtiff's  suit  for  compon.satiou' 
for    wrongful   disterss 

Ilhld,  that  the  claim  rarust  bo  dismissed 
for  tho  Corporation  was  juitilloJ  i>i  not 
giving  effect  to  the  assessment  until  the  dis- 
posal of  ol  j^ctiotis  and  tlio  omission  to  pre- 
sent bills  a:.d  to  serve  notices  wa^  a  mere- 
irregularity  under  section  225  of  the  Muni- 
cipal Act  and  the  only  damiges  recov-j-ahla 
by  the  plaintiff  were  tho  dami^os  actually 
sustfii'ied  by  him.  BEPIN  CrI  \NOR  \  BIS- 
WAS V  THE  CORPORATION  OF  CALOUT- 

TA  31.  C  452. 

6  Ss.  2i7,  250,  427"-Sanction  to  build  by 
Corporation— Power  to  withdraio  sanction 
--Acts  of  servants  binding  on  Corporation- 
No  orders  on  application  for  sanction  to  build 
— Right  of  applicant  to  build. 

There  is  nothing  in  Act  II  of  1883,  B.  C.,. 
which  enables  the  Corporation  of '^lalcutta  ta 
revoke  or  withdraw  a  sanction  to  build,  whea 
once  granted.  If  Scuction  is  given  subject 
to  an  undertaking  by  the  applicant  and  the 
undertaking  is  not  complied  with,  the  Corpo- 
ration has  iis  remedy  at  law  to  compel  com- 
pliance with  the  undertaking. 

To  a  suit  for  damages  for  withdrawal  of 
sanction;  the  special  limitation  under  sectioa 
427  of  Act  II  of  1888,  B.  C,  does  nab  apply 
as  the  withdrawal  of  sanction]  cannot  be  con- 
sidered as  done  or  purporting  to  bo  done 
under  the  Act. 

The  Corporation  is  bound  by  the  acts  of 
its  olEcers  ;  but  in  such  cases  it  may  show 
fraud  or  collusion  on  the  part  of  the  appli- 
cant whom  sanction  to  buiJd  and  the  right 
has  been  granted  in  connection  with  the  ob- 
taining of  sanction  under  section  250  of  Act 
II  of  1888,  B.  C. 

If  the  Ccmniissionera  fail  under  section 
247  to  pass  orders  within  a  fortnight,  thect 
the  person  applying-  for  permission  to  build 
may  proceed  to  build  and  th^  right  of  the 
person  so  applying  becomes  absolute.  The 
Commissioners  could  not  be  hoard  to  say 
that  the  failure  of  the  Commissioners  to  pass 
orders  had  been  due  to  oversight,  mistake  or 
seme  other  like  cause,  nor  be  allowed  to  take 
steps  to  prevent  the  building  from  proceed- 
ing. TULLARAM  RAJEND-RA  NATH 
SANYAL  y.  THE  CORPORATION  OP  CAL. 
CUrTA.    7CWN.  829=80  0.  817.      ' 

7  S.  3:0;  57A-Criminiai  Proccduro  Coie- 
(Act  V  of  I89Sf  SeHions  107  and  432~Culcuttcb 
Municipal  Act  (III  of  1S99,  B.ngnl). 

The  Admiuibtrator-Goneral  of  Bengal 
was  appointed  administrator  to  tho  estate- 
to  which  the  bouses  in  dispute  appertained 
by  an  order  of  Court  on  the  death  of  th& 
executors  appointed  by  the  Will  of  tho  lat© 
proprietors. 

A   question    arose   wVe-'her   he  could   be 

prosecuted    under     the    Calcutta     Municipal 

Ac-,    without  the    ^anciion   of     Govei-nmeii* 

^  for    non  comp'iince   with    the    requiremeutra 

I  of  the   CaJcutta  Manicipal   Act  in   respect  ol 
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the    house  vested   in    him  as    such    Adminis- 
trator. 

Held,  that  no  sAtiotion  w aj  nocnssurv. 
(THE  MJNIJtPUj)  OJriPO.UTtO  >!  OP 
DALOaiTA    V.     (P.Ih:)      ADMlNfl.STlUTOil 

Gli^^wKUJ  OP  Bi^NfOAL.    7  W-  N-  C  750 

=30  C-  927* 

7  a     S   32),     Saj  3 J  :5.  7-2 L  No.  2  saprx. 

8  Ss.  :333,  3Jl,  '.U'.)-Dv.acKjd  building 
eraotod  without  saactiou  of  iNlanicipixlity 
— Applicabilicy  of  Acts.  7  J.  VV.  N.  374.  See 
Bengal  Act  I  of  1S87. 

9  Ss.  333,383,  449,  i52,  579— (11  of  1883, 
Bengal)  — Deuiacioii from  the  sanctioibed  pla>i  of 
a  hailding  comnianced  under  the.  old  Act — 
Liability  of  thi  oivner  under  the  new  Act- 
Notice. 

If  a  building  is  constructed  in  deviation 
from  the  plan  sanctioned  under  the  old 
Calcutta  Municipal  Act,  so  as  to  render  the 
owner  liable  to  a  penalty  under  the  old  Act, 
then  he  cannot  show  that  he  had  acquired 
under  the  old  Act,  before  the  new  Act  came 
into  force,  a  right  entitling  him  to  build  in 
contravention  of  the  provisioas  and  rules 
laid  down  by  the  new  Act  so  as  to  bring 
himself  within  clause  (c)  of  secCiju  8  of  Act 
I  (B.  0.)  of  1399,  the  Bengal  General  Glauses 
Act.  Ha  will  then  be  liable  to  prosecuo.on 
UDder  the  new  Act. 

The  question  what  penalty  should  be 
enforced  under  sections  419,  452  and  579  of 
Act  III  of  1899,  is  in  the  discretion  of  the 
Magistrate  and  not  a  question  of  law  to  bj 
answered  by  the  High  Court  on  reference 
made  to  it. 

There  is  nothing  in  the  Act  making  a 
notice  under  section  333  of  the  Galcuota 
Municipal  Act  a  condition  pcecedeat  to  a 
proceeding  under  the  ficst  sub  section  449  of 
the  Act.  CORPOBAriON  Oi?  GALCJCFL^ri 
V.  AM  RITA  LaL  MUKEa.JE3.    7  C-  W-  E 

654 

10-    S.    351,     352-8   C.    W.   N.   487   No.  1 

swpra. 

11.     S.  333—7   C.    W.   N.  554  No.  9  supra. 

18.     S.   391—7   C.  W.  N.   374   No.  8  supra. 

18.     S.   427—30  0.    317   No.  6  supra, 

H.     S.  449,  580   and  631. 

The   accused     erected    a  building     after 
obtaining   sanction    of    the   Calcutta     Muni- 
cipaUty,     There    was   a   gully     about   2  feet 
wide    on   the    north   side     of    it.     The   sane 
tion   of    the   corporation   was    accorded    un- 
der a  misapprehension,  the   misapprehensioi 
having    bjen    due    to   the   acousai's    applioa- 
tioQ   and    the   plan   submitted    with   the  ap- 
plication   not   drawing   the    attention    of  tti3 
municipality    to  the   existence   of   the  gul'y 
A    notice    was  issued    on   the  8th    Seple  q')^:: 
1902    to    the   acoueed    under   section    449   o 
the   Calcutta    Municipal    Act   directing    bin 
to   leave    six  feet     wide    space     batwj.'n     his 
building  and    the    next    one    to   it  or   to    at 
fcach    his   building  to   that   one.     Taj   a^cas 
ed   failed   to     carry  out    this   order     wi-i.  ■ 
fcho    period  allowed    to    him,     namely,    thid 
months.     On    the     lOth    February     1903    hj 
wa»    fined     under   sectioa  530    of   the   Act. 


Baiii^xl  A«t(I[ior  1839;    (Omtd.) 

Suhnqujutly  up)ti  a  complaint  filed  oa 
1 13  lOili  March  L9)'3  hi  was  ag^in  oouviot- 
ed  unJir  th)  laot:)r  pirt  of  chat  soctioo 
arid    a  daily    line    was    imposed    on    him. 

On  appjil  it  was  co'itanied  for  him, 
first,  that  bhJ  prosocutioa  was  barred  by  li- 
mitation uuJjr  section  631,  Act  III  of  1899, 
sjojid,  thit  wo  oif  J  ica  his  baen  committed 
by  the  .\pp3llant  waj  i  the  h^usa  was  builb 
in  acojrdj.no3  with  thj  aaaction  of  tha 
Oii'p  u'atioi ;  third,  chit  no  orlance  had  baaa 
oo'Ti  nittal  by  t'.ia  apojll  ui5  aj  he  did  not 
ooiiorivenoj  Rulo  No.  21  of  Schedule  XVII 
of  Banzai  Act  III  of  1839,  inasmuch  as  ha 
was  not  bound  to  leave  any  open  apao© 
by  rotson  of  the  baildnig  abutting  on  an 
op 3a  squava  or  the  lika  dedicated  to  pub- 
lic usa,  uamjly  a  gully  or  municipal  land, 
and,  fourth,  th.it  the  imposition  of  a  daily 
fine  was  bad  as  there  wis  no  fresh  order 
under   section   449   mide    in    this   case. 

Hdd,  (1)  thit  atcer  the  time  allowed 
to  the  accused  to  obey  the  order  and  hii 
convicjtion  evary  day's  default  in  carrying 
out  the  ordar  bacame  a  distinct  offence 
under  sacbiou  533.  The  summons  was  is- 
sued on  the  6^1  M^y  up)a  a  complaint 
mile  on  the  10.. i  Mirch  1903,  so  thkt  ifc 
could  not  ba  said  that  the  prosecution 
wo.,s  in  any  way  barred  under  section 
631. 

Section  530  craates  the  oSence  and  also 
prescL'ibas  the  poaalty,  and  it  is  a  s-otioa 
which  creates  bjth  Vue  primary  offence  and 
the  subsidiary  or  tha  continuing  offence, 
and  the  latter  co;isistsof  a  series  of  offencea 
comiuitted  oa  each  day  by  reason  of  tha 
ditaul'u  m  oarryiug  out  the  order  under  sec- 
tion   449. 

(2)  that  as  ''ha  sanotion  was  granted  by 
tha  Oorporatioa  under  a  miaapprehansion 
due  to  tne  accasad's  fault  it  could  not  ba 
said  that  no  oiifenca  was  committed  by 
him. 

(3)  that  the  gully  was  not  "an  open 
square  or  the  Uka  dedicated  to  public  use  " 
wiijhin  the  meaning  of  Rule  24  of  Schedule 
XVII.  An  "open  square  or  the  like '*  must 
at  least  ba  4  feet  wide. 

(4)  that  no  fresh  order  was  necessary 
under  saction  449  to  authorise  the  imposi- 
tion of  a  daily  fine— 27  Cal.  565,  25  W.  R. 
Or.  6  18  W.  R.  44,  18  W.  R.,  Or.  44  foot  note 
•22  Com,  7t)6  di'itinguished.  NONI  LALi 
SET!  V.  THE  CORPORATION  OF  CALCUT- 
TA.   7  C  W-  N-  853. 

15     S.  ^49,  580,  628,   629,   631— Municipal 

M.'.iji^tratf' — Adjournrtient  of  case — Costs — 
J}-uniiial  Procedure  Code  (Act  7  o/ 1893),  s. 
Slj, — tti'.asonable  order  for  demolishing  build- 
i-ij — 7^0  litnitation    according  to  value. 

Tha  w'ords  a  "  Magistrate  "  in  sectioa 
U9  o£  the  Calcutta  Municipal  Act,  meaa 
i.ay  Magislirate  having  jurisdiction  in  Cal- 
oucta   and    inclade    a    Zvluuicipal    Magistrate. 

it  is  in  the  discretion  of  a  Magistrate 
to  make  an  order  for  the  adjournment  of  a 
case  on.  payment  of  costs    of    tha  other    ^ide 
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Bensral  Act  (HI  of  1899)    (Contd.) 

uDder     seotioQ     344,      Criminal      Prooodure 
Code. 

The   powers  to  demolish   huildings  given 
to  a    Magiatrate.    by    sectiou    41'J   of   the  Gal 
cutta    Muaioipal    Aot  havd    no  limitation  ac- 
cording to  value.     SEW  PIIOSAD    PODDXR 
V.   THE     CORPORATION    OF   CALCUTTA. 

8  C  W-  N.  18- 

16  S.  449—7  C.  W.  N.  394,  No.  8,  7 
C.  W.  N.  554,  No.  9,  supra  and  8  C.  W.  N.  142, 
No.  24  infra. 

17  S.  452,  7  C.  W.  N.  554,  No.  9,  supra. 

18  S.  495 — Mustard  oil  adulterated  with  til 
cH — Article  comnierciaUy  known  as  mustard  oil 
— Prejudice  of  purchaser  by  adulteration. 

A  food  Inspector  purcliased  two  sam- 
ples of  mustard  oil  from  the  accused's  manu- 
factory. Oa  analysis  they  wore  found  to  be 
adulterated  with  til  oil.  The  accused  was 
then  tried  and  convicted  under  section  495 
of  the  Bengal  Act  III  of  1899. 

Held,  that    the   conviction  was  right. 

It  is  not  necessary  for  the  purpose  of 
expressing  all  the  oil  from  the  mustard  seed 
to  mix  til  or  any  hard  seed  to  assist  in 
the  process  of  expressing  the  oil. 

Mustard  oil  as  an  article  commprcially 
known  as  such,  is  the  pure  mustard  oil  and 
not  oil  adulterated  with  til  or    any  other   oil. 

A  purchaser  is  prejudiced  by  the  adul- 
teration of  mustard  oil  with  til  or  any  other 
oil,  because  it  becomes  less  suitable  fcr  cook  • 
ing  and  othsr  purposes  for  v/hich  it  is  used, 
and  also  because  the  adulteration  results 
clearly  in  increasing  the  bu]k  of  the  oil  and 
the  profit  of  the  manufacturer.  MOTI  LAL 
PAL  V.  THE  CALCUTTA  CORPORATION 
7  WN.  0-637  =  80  C  643- 

19  Ss.  503  and  505 — Destruction  of  grains 
not  fit  for  human  conHumption. 

In  order  to  justify  a  i  order  under 
Bection  500  of  the  Calcutta  Municipul  Act, 
the  Magistrate  has  to  be  satisfied  that  the 
article  to  be  destroyed  comoo  within  the 
provisions  of  section  502  of  tlie  Act.  He 
is  to  be  satisfied  tL.i.:.  liie  iULlclc  is  citht-r 
exposed  or  hawked  abouD  for  sale,  or  de- 
posited in,  or  brought  to,  any  place  for 
the  purpose  of  sale,  or  of  preparation  for 
sale,  and  is  intended  for  human  food. 
CHUNDER  KUMAR  BISWAS  i)  THE  MU- 
NICIPAL CORPORATION   OP  CALCUTTA. 

7  WN.  C,  27  =  80C.  42. 

20  S.  574—30  C.  721  No.  2,  30  C.  927  No.  7 
supra. 

21  S.  579--7  C.  W.  N.  554  No.  9  supra. 

22  Ss.  580,  7  C.  W.  N.  853  No.  14,  9  C.  W. 
N.  18  No.  15  supra. 

23  S.  628,  629—9  C.  W.  N.  18  No.  15 
supra. 

l\  Ss.  631  (1),  4i9— Complaint— Punish- 
meni. 

Section  631  (1)  of  the  Calcutta  Municipal 
Act  1899  has  no  application  to  proceedings 
taken  under  Section  449  of  the  Act.  By  its 
terms  it  applies  only  to  complaints  made 
before  a  Magibtrate  in  order  lo  the  punish- 
meut  of  a  perbou  for   an  offence  against  the 


Bengral  Act  (III  of  1899)    {Contd). 

Act  or  any  rule,  bye  laws  or  regulations  mada 
under  the  Act. 

Proceedings  under  Section  443  are  not 
instituted  on  '•  complaint  "  nor  is  the  demo- 
lition of  unlawfully  executed  work  a  '*  punish- 
ment "  within  the  meaning  of  Section  631  <1). 
In  the  ntatlor  of  the  CORP  > RATION  OP  CAL- 
CUTTA V.  KESIIUB  CHUNDER  SEN.  8  C- 
W.  N.  421. 

25  S.  631—7  C.  W.  N.  853  No.  14,  9  C.  W, 
N.  18  No.  15  supra, 

28  S.  63i  {2) — Limitation — Suit  against 
Corporation  of  Calcutta — "  Accrual  of  the  right 
to  sue." 

The  words  "  right  to  sue  "  in  section  634 
of  the  Calcutta  Municipal  Act  do  not  mean 
cause  of  action.  The  *' accrual  of  the  right 
to  sue"  must  apply  to  the  date  when  the 
month's  notice  referred  to  in  the  section  ex- 
pires, from  which  date  a  plaintiff  has  three 
months  within  which  to  comraenc3  his  action. 
CORPOR  \TION  OP  CALCUTTA  v.  SHYAMA 
CHARANPAL.    9  W.N- C.  217  =  82  C- 277. 

27  Sch.  XVII  Rule  24—7  G.  W.  N.  853 
No.  14  supra. 

(34)— Act  I  of  1903  (Bengal  Tenancy 
Amendment  Act). 

1  S.  1 — Release  by  co -sharer,  if  transfer 
— Non-payment  of  landlord'sfee,  if  invalidates 
transfer.  12  C.  W.  N.  478.— See  Bengal  Act 
Vlllof  1885  S.  11,  12. 

2-  S.  1— Retrospective  validation  of  salei. 
1  C.  L.  J.  500  See  Bengal  Act  VIII  of  1885 
S.  148  (h). 

(35) -Act  VIII  of  1905-(Bengral  and 
Assaiia  Laws  Act ) 

1  S.  1 — Samhalpur  District — Divisional 
Judqp,  appellate  dccislon*of — Second  appeal  to 
Ih"  Calcutta  High  Court — Bengal  and  Assam 
LuLOS,    Act    VII  of    1905,    Sch.  D.  —  .Act    II    of 

1904,  before  repeal  by  Act  VII  of  1906— C.  P.  C. 
S.  5S7. 

The  District  of  Sambalpur  was  part  of 
the   Central     Provinces    until    I6th    October 

1905,  when    it  was   added    to  the   ProTince  of 
Bengal  by  proclamation. 

Held:  That  under  Act  VTI  of  1905  an 
appeal  preferred  on  the  2l3t  December,  1905, 
against  an  appellate  decision  of  the  Divi- 
sional Judge  of  Sambalpur  of  22ijd  August 
1905  lay  to  the  Calcutta  High  Court  and 
not  to  the  Judicial  Commissioner  of  the 
Central  Provinces.  A  second  appeal  though 
not  expressly  provided  for  by  Act  IT  of  iy04 
(vvliich  was  in  force  at  the  time  this  appeal 
WHJ  preferred)  lay  und^^r  S.  534  of  the  Civil 
Procedure  Code,  the  Court  of  the  Divisional 
Judgo  being  a  Court  subordinate  to  the  Cal- 
cutla  High  Court  since  Act  VII  of  1905  came 
into    operation.     BALBIIADRA     v.  MUSSTT 

BHAVANI.    6  C.  L.  J.  28ii;  11  C-  W.N. 
957  ;  34  C.  853. 
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86)    Act  I  of  1907   (Bonsai  Tenancy 
Aniaadment  Act ) 

1.  S.  54 — Application  to  set  aside  rent 
Bale  — Higlit  acoruod  provious  to  Act  I.  of 
1«)07,  but  applioftLiou  afLur  rop-jal.  ElToct. 
35  0.  5i3.  See  liougal  Act  VllI  of  1885  S. 
143  No.  '237. 

Bougal  Kogulatioiis.    See,  Regulations. 

Bequest. 

1  To  adopted  son.  28  M,  363.  See  Hindu 
Law—  WilL 

2  To  olags-32  G.  992  and  29  C.  G99.  See 
Jliibdu  Law — WUl. 

8     For   cbaritabla   purposes.     31  0.  Ill,  31 

0.  IGG,  31  G.  895.     See  Hindu  Law— WilL 

4  To  daugbtor  and  her  sons.  24  M.  299 
and  32  G.  390.     See  Hindu  Law  — Will. 

5  For  feeding  Brabmans.  12  G.  W.  N. 
1083.     See  Hindu  Law—WtlL 

6  To  beir.  30  0.  683.  See  Mohammadan 
Law — Inheridfice. 

7  To  idol.  30  G.  521,  29  G.  260  and  26  M. 
433.     SeeHuiduLaw  —  WM. 

8  To  motber.  32  0.  1051  and  4  B.  L.  R. 
65.     See  Hindu  Law— Will. 

9  To  son  to  be  born.  5  G.  W.  N.  729. 
See  Hindu  Law  -Will. 

10  To  stranger.  26  B.  497.  See  Moham- 
madan Law—  Will. 

11  Of  self  acquired  property.  24  M.  429. 
See  Hindu  Law—  Wdl. 

12  Of  spdcifiad   suoi.     5    B.  L.  R.  729—32 

1.  A.  105  P.  G.    See  Annuity   No.  3  col.  HUO 
p.L 

13-  To  wifaSB.  L.  R.  335.  See  Hindu 
Law— Will. 

14.  To  Widow— 5  G.  W.  N.  300  See  Hin- 
du Law— Will. 

Conditional— 15  M.  L.  J.  111—28  M.  173 
—See  Hindu  Law— Will. 

Berar  Land  Revenue  Code. 

Thterest  of  co-occupuuiut  in  survey  number 
^old  by  auction  to  saisfy  mortgacje  decree 
against  it — WhcLhar  co-occiipant  can  claim 
3prc-emptio)i   regarding  such  property. 

The  plaiaLiff  was  joint  sharer  in  cer- 
tain survey  numbers  iu  Berar.  His  co- sha- 
rers mortgaged  the  lields  (includiog  his 
shares)  and  the  morlgagees  got  a  decree  for 
■sale  ot  the  mortgaged  property,  and  brougbt 
it  to  sale.  The  plaiutiff  sued  to  enforce 
his  ri^ht  of  pre-emption  in  respect  of  the 
shares,  other  chau  his  own,  which  had  been 
fio   sold   by  auction. 

Held  thao  the  lower  Court  was  right  in 
holding  tbat  the  suit  did  not  lie,  as  it  can 
lie  only  under  Chapter  XVIII  of  the  Be- 
rar liaud  Revenue  Code,  since  in  Berar 
pre-emption  is  a  right  created  by  statute, 
and  as  it  did  not  appear  that  any  provi- 
sions of  the  Codv3  vvtire  applicable  to  the 
present  case.  MAIDaBI  v.  TiQjAB.^I,  4  ^. 
L.  R.  138. 

Betrothal 


Betrothal    {Contd.) 

Whore  the  only  consideration  for  thd 
marriage  of  a  girl  is  a  sum  of  money  to 
be  paid  for  her,  the  contract  would  bo  one 
void   as  opposed    to    pul)lic  policy. 

A  family  arrangoinont  amongst  persona 
of  the  same  class,  by  which  the  family  A. 
gives  a  girl  to  be  taken  as  a  wife,  on 
equal  terms,  into  a  family  B^  and  a  girl 
of  a  family  B  is,  at  the  same  time,  givea 
as  a  wife  into  family  A,  stands  on  a  to- 
tally different  footing  from  what  is  really 
the  sale  of  a  girl,  the  suitability  of  the 
marriage  and  the  prospective  happiness  of 
the  girl  being  entirely  lost  sight  of  in  tho 
latter  case  in  view  of  the  pecuniary 
gain. 

A  number  of  Khatris,  all  of  the  saraa 
caste  and  community,  arranged  a  number 
of  marriages  amongst  themselves,  none  of 
which  was  shown  to  be  primi  facie  uasuU- 
able  or  undesirable.  There  was  nothing  ^o 
show  tbat  the  performance  of  any  one  of 
the  betrothal  contracts  was  to  be  made 
dependent  on  the  previous  performance  of 
any  of  the  others.  The  arrangements  were 
made  independently  of  each  other,  though 
at  one   and  the    same  time. 

Held,  that  the  betrothal  contraofe'8  were 
not  opposed  to  public  policy  and  damages 
Gonld  be  recovered  on  breach  of  them. 
AMIR  GHAND  v.  RAM.  95  p.  L.  B,-,  1903' 
50  p.  R.  1903. 

Bha>§rdari  and  Narvadari  Act. 

See  Bombay  Act  V  of  1862. 
Bliet  Begari. 

1  Oaontia — Bhet  bsgari — Lumberdar — Ser- 
vices — Money  yaytnents. 

Before  any  Gaantia  can  recover  hliet 
begari  dues  from  the  lumberdar  he  must 
plead  and  prove  that  the  services  were  com- 
muted by  tha  ryots  for  money  payments 
and  that  dUwh  payments  have  been  realized 
by  the  lumberdar. 

Bhet  begari  is  the  name  given  to  the 
unpaid  services  which  have  customarily  been 
rendered  to  gaontias  by  their  ryots.  KQNJ- 
BAN  GAONTIA  v.  SHAMSUNDEL^  &c.,  U  C- 

p.  L.  K.  1991  p.  73- 

2  Lumberdar Bhet  bsgari — Byots Go- 
sharers —  Value  of  labour. 

A  lumberdar  who  exacts  bhet  begari  from 
all  the  ryots  in  the  village  is  ban  ad  to  ac- 
count to  the  co-sharars  for  the  value  of 
the  labour  of  which  he  ha>  deprived  them, 
[XIV  0.  P.  L.  R.  73]  explained 

If  a  lumberdar  exacts  bhet  begari  from 
all  the  ryots  in  the  v;llage  he  is  clearly 
bound  to  account  to  bis  co-sharers  for  the 
ralue  of  the  labor  of  v/hich  he  ha3  deprived 
them.     GHaMRA  PANIGRaHi  v.  LAKHAN 

Panigrahi.    15*  C..?.   L.' R.   1902.  p. 
14. 


Exchange-marriages.  Validity     of— Damages  \  Bhowl!    Rent. 
in  case  oj  breach,  Hindu  law—Cuslom.  J        Bent  in  hind  (bhowli)  commuted  into  reui,  i)i 
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Bhowli  Rent    (Contd.) 

money  {nakdi) — Court  of  Wards,  power  of,  to 
make  such  commutatioyi- Dene  fit  of  estate-Court 
of  Wards  Act  (IX  of  1879,  D.  C.),  Ss.  14,  18  and 
19— Bengal  Tenancy  Act  (VIlI  of  1885  ,  S.  40 
— Commutation,  ■per:nanent  or  temporary  Jiow 
ascertained — Onus — Substitution  mad'iby  Court 
of    Wards,   if  binding  and  upon  whom. 

The  powers  of  the  Court  of  W  irda  are 
co-extonsive  with  the  powers  of  the  proprie- 
tor of  the  estate  iu  charge  of  the  Gjuct,  sub- 
ject to  the  qualificatiou  that  the  exercise  of 
such  powers  is  requisite  for  the  proper  care 
and  mauagoment  of  the  property  of  which 
the  Court   has   taken  charge  (73  A  3Ui  Dist). 

Oommutatioo  of  rent  in  kind  into  rent 
in  mouoy  is  in  substance  nothing  beyond 
a  variation  of  a  condition  of  the  lease 
under  which  the  tenant  holds  and  of  the 
mode  in  which  the  rent  is  to  be  piid, 
^  and  such  an  act  by  the  Court  of  Wards, 
may  be  done  for  the  benefit  of  the  property 
and  the  advantage  of  the  ward,  and  is 
not  ultra  virea.  It  is  binding  both  upon 
the  disqualified  proprietor,  as  well  as  upon 
his  successor,  as  though  it  had  been  that 
of  his  predecessor  in  title,  unless  the  suc- 
cessor can  show  that  the  power  of  the 
Court  to  bind  him  was  restricted  in  some 
particular   way. 

Per  Mookerjee,  J. — Every  contract  is 
prima  facie  permanent  and  irrevocable,  and 
it  lies  upon  a  person  who  says  that  it  is  re- 
vocable or  determinable,  to  show  citl'er  some 
expression  in  the  contract  itself  or  something 
in  the  nature  of  the  contract,  from  which 
it  is  reasonably  to  be  employed  that  it  was 
not  intended  to  bo  permanent  and  irrevocable 
but  was  to  be,  in  some  way  or  other,  subject 
to  determination.  The  contract  may,  for 
instance,  be  shown  to  be  for  a  limited  time, 
terminable  upon  the  happening  of  a  parti- 
cular con*"iiugency  or  terminable  at  the  op- 
tion of  either  p^rty  upon  loasonable  notice. 
In  each  case,  however,  it  lies  upon  the  party 
who  assorts  that  tlie  contract  is  terminable 
to  allow  how  and  in  what  nunner  it  is  re- 
vocable or  determinable  (4  0.  L.  J.  537  at 
642,  3   C.  W.   N.   151,   8  Gh.  942  at   949   ref.) 

A  commutation  of  rent  may  be  perman- 
ent, so  that  one  of  the  contracting  parties 
cannot  without  the  consent  of  the  other, 
insist  on  reverting  to  produce  routs.  The 
question  in  each  case  is  what  was  the  inten- 
tion ot  the  parties  ;  if  they  intended  that  the 
novation  should  be  temporary,  in  other 
words,  that  the  substituted  agreement  was 
to  last  for  a  spjcified  period  or  during 
the  continuauco  of  specified  circumstances, 
or  that  either  party  could  resile  from  tlie 
substituted  agreement,  with  or  without 
noitco  either  party  may  claim  to  revert 
to  the  original  agreement.  If,  on  the 
other  hand,  no  such  intention  is  proved, 
the  substituted  agreement  can  be  annulled 
only  by  consent  of  both  thu  partie':  (G  G. 
L,  J.  369,  21  W.  R.  438  ref.)  KASHniAH- 
TON  V.  MAHARAJA  ISWARI  PRASAD 
NARAIN  I>EO.  6  C  L  J  727- 
2    Bhowli  and  Nagdi  rent—Commutaiion — 


Bhowli  Rent    (Contd.) 

Reconversion, 

Where  there  has  been  a  formal  commuta- 
tion of  bhooli  into  nagdi  rent,  neither  the 
landlord  nor  the  tenant  oxu,  withmt  the 
consent  of  the  other,  revert  to  blijwli,  21  W. 
R.  438  followed. 

Whore,  however,  there  have  been  occasion- 
al deviations  into  nag  lb  not  iotondod  to  ha 
permanent,  the  landlord  is  entitled  to  claim 
bhowli  ronL  DUUSAN  SINGH  u.  MUSSUM- 
MAT  FASHIHUN.     6  C    L-  J.  369. 

(See  Tenancy  Acts  of  different  provinces  hit 
their  appropria'.\  plans). 

Bill  of  exchangee. 

I  Civil  Procedure  Code  {Act  XIV  of  1882;, 
Chapters  V  and  XXXIX — Suit  on  negotiabla 
instrument  not  specifying  interest — Interest — 
Claim  for. 

When  the  plaintif?  sued  on  a  promissory 
note  under  Chapter  XXXIX  of  the  Civil  Pro- 
cedure Code  and  claimed  interest  not  specified 
in  the  note 

Held,  that  the  plaintiff  was  not  entitled 
to  recover  interest.  The  High  Court,  however, 
allowed  the  plaintiff  to  proceed  under  Chapter 
V  of  the  Code.  BHUPUTRAM  v.  RAJAH 
SIR   SOURENDRA    MOHAN    TAGORE.     7 

WN- 0.412=30  0  446 

2.  Bill  of  Exchange— Letter  of  credit — 
Change  of  bill  from  "  document  against  pay- 
ment  "  to  "  documents  against  acceptance " — 
Change  made  without  consent  of  the  drawct 
refusing  to   'pay — Liability   of  drawer. 

The  plaintifi  purchased  a  bill  of  ex- 
change drawn  by  the  defendant  on  the  firm 
Schmolze  Richman  and  Co.,  of  London,  ia 
terms  of  a  letter  of  a  credit  issued  by  tha 
latter  at  the  instance  of  T.  Smart  and  Co. 
London,  The  bill  of  exchange  was  accom- 
panied by  bills  of  lading  and  invoice  of 
the  consignment  and  it  was  sent  to  tha 
plaintiS's  oiSce  at  London.  It  was  marked 
D.  P.,  i.  e.y  documents  to  be  delivered  against 
payment  of  the  bill.  The  drawers  refused 
to  accept  the  same  on  the  ground  that  the 
terms  of  the  letter  of  credit  was  D.  A.  i.  e, 
documents  against  acceptance.  The  plain- 
tiff v/ith  the  consent  of  the  agent  of  T.  Smart; 
and  Co.  of  London,  aubsequontly  changed 
the  bill  into  D.  A.,  which  was  then  accept- 
ed by  the  drawees.  The  bill  fell  due  oa 
the  13th  Feb.  1901  when  the  drawees  hav- 
ing failed  in  the  meanwhile  refused  pay- 
mjnt.  The  plaintiffs  then  brought  a  suit 
to  recover  the  amount  of  the  exchange  from 
the    defendant. 

Held,  that  the  common  intention  of 
the  parties  was  that  the  bill  should  ba 
treated  as  D.  P.,  and  the  alteration  mida 
in  Lodon  without  the  consent  and  confir- 
mation of  defendant  made  it  impossible  for 
the  plaintiff  to  recover.— ^lES HA  v.  NA- 
TIONAL   BANK   OB    INDIA.     5    B-     L-   R. 

621. 

3.  Custom— Letter  of  credit— D  shonorad^ 

Meaning  of. 

The  primary  purpose  of  a  letter  oi  credit 


(  179  ) 


CIVIL  DIGEST  OF  CASES. 


(     180    ) 


Bill  of  Exchange    {Coidd.) 

is  to  secure  au  obligation  to  accept  the  Bill 
or  draft;  for  when  thero  is  an  acceptaiico 
tliat  itself  imposes  an  obligation  to  pay  witli- 
out  any  stipulation  to  that  elleoL  in  the  letter 
of  credit. 

In  a  letter  of  credit  stipulating  for  aecur- 
ity  the  purpose  is  to  obtain  that  bscurity  at 
acceptance;  for  it  is  then  that  the  acceptor's 
liability  on  the  draft  arises,  and  if  lie  dous 
not  then  obtain  liis  security  he  may  find, 
when  the  time  for  payment  comes,  that  it  is 
non-existent. 

The  words  'duly  honored'  in  a  letter  of 
credit  do  not  moan  the  final  act  of  payment 
but  refer  to  honor  by  acceptance.  TliHi 
M  ATI  ON  A  L  BANK  0¥  INDIA  Ld.  v 
SALEH  IMAHOMMED  BALAXA.  8.  B-  L- 
R,  396-i25  B  700. 

4.     Banker — Payment    on    forged   cheque  — 
Negligence —  LiahUity  of  C7istomer. 

When  a  Banker  makes  payment  on  a 
forged  cheque,  bo  cannot  make  the  customer 
liable  except  on  the  ground  of  negligence 
imputable  to  the  customer.  BHAGVVAn 
L)Ao  V.  GREET.     31.  C-  249- 

6  Negotiable  Instruments  Act  {XXVl  of  1881) 
sections  7.  32,  53,  64,  115,  134— Bills  of  ex- 
change drawn  on  defendayit  and  endorsed 
over  to  plaintiff  by  the  Banks  in  whose  favour 
they  10 ere  drawn— Failure  of  defendant  to 
pay— Suits  to  recover  on  the  bills— Plaintiff's 
capacity— Holder  deriving  title  from  holder  in 
due  course— Bills  accepted  need  not  be  dis- 
honoured and  protested— Acceptor  liable  at  ma- 
turity—Assent not  signed  on  the  bills  but  on 
co-pies— Assent  not  valid. 

The  plaintiff  sued  to  recover  on  certain 
bills  drawn  on  the  defendant  and  endorsed 
over  to  the  plaintiff  by  the  Banks  in  whose 
favour  they  were  drawn.  The  suits  were 
disrnissed  on  the  grounds  that  (1)  the  suits 
were^dafective  in  form  inasmuchaas  the  plain- 
tiff was  suing  as  agent  without  disclosing  his 
principals  and  (2)  the  suits  were  not  com- 
petent as  the  bills  had  never  been  dishonoured 
and  protested. 

Held  (1)  that  the  bills  were  endorsed 
over  to  the  plaintiff  by  the  Banks  in  whose 
favour  they  were  drawn,  so  that  he  was 
a  holder  deriving  title  from  holders  in  due 
course,  and  as  such  he  vv^as  competent  to  sue 
under  s.  53  of  the  Negotiable  Instruments  Act 
(XXVl  of  1881). 

Held  further  (2)  that  the  bills  were 
made  payable  at  Bombav.  Therefore  under 
sections  134  and  32  of  the  Act  the  acceptor 
became  liable  at  the  maturity  of  the  bills 
and  tbe  suHs  were  not  bad  because  the  bills 
bad  not  been  dishonoured  ?.nd  pvotestecl. 
Sectiori  115  of  the  Act  m;^rely  enacts  that 
a  bill  is  not  dishonoured  until  it  has  been 
dishonoured  by  tbe  drawee  in  case  of  need 
v;here  such  drawee  is  named  in  the  bill.  Pre- 
sentment is  not  necessary  to  charge  tho  ac- 
ceptor. The  acceptor  is  the  principal  debtor 
aad  his  liability  is  independent  of  the  present- 
ment. 

The   acceptance    having    been  signed   on 
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the  copies  of  the  bills  and  not  upon  the 
bills  or  upon  one  of  their  parts  iu  accordanoa 
vvith  suction  7  of  tb"  Aoo — 

Held  that  a  material  requirement  of  law 
bad  been  omittod  with  the  result  that  there 
was  no  valid  acceptance  AKDESHIR  SO- 
UABSHA  v.  KllUSMALDAS,  32  B.  246, 

Bill   of  exchange,  Act  of  Euerland 

1882. 

1  Ss.  2,  7  (2)  and  59— Plea  that  the 
holder  is  a  more  ber)amidar  and  not  entitled 
to  sue  invalid — Undisclosed  principal  cannot 
sue  or  be  sued  on  a  negotiale  instrument 
—Law  Merchant  -  30  M.  88— .Sec  Col.  535  P.  1, 

2  Suit  on  negotiable  instrument  not  speci- 
fying interest-  Interest,  claim  for.  30  (J.  446. 
— See  Bill  of  Exchange  No.  1. 

Bill  of  Lading. 

1  Maritime  Law— Bill  of  Lading— Con- 
struction.— Exception  Clause. 

A  Bill  of  Lading  contained,  in  addition 
to  an  exception  clause  as  regards  "accidents, 
loss  or  damage  from  any  act,  neglect  or  de- 
fault whatsoever  of  the  pilot,  master  or  mari- 
ners or  other  servant  of  the  Company,"  an- 
other clause  which  raq  thus:  "In  all  cases 
and  under  all  circumstii-nces,  the  liability 
of  the  Company  shall  absolutely  cease  when 
the  goods  are  free  of  the  ship's  tackles,  and 
thereupon  the  goods  shall  be  at  the  risk  tor 
all  purposes  and  in  every  respect  of  the 
shipper  or  consignee." 

Held,  Per  Subrahmania  Aiyar,  J.— That 
the  carriers  were  not  exonerated  from  liability 
for  their  negligence  in  landing  the  goods. 

Except  when  the  words  leave  no  optica 
to  the  Court  to  construe  them  as  otherwise 
than  making  out  an  agreement  that  the  party 
holding  the  goods  in  a  legal  character  con- 
tracts not  to  be  responsible  for  breach  of  any 
of  the  incidents  attaching  to  it  in  law,  the 
agreement  should  be  taken  to  provide  only 
for  some  definite  matter  or  matters  in  connec- 
tion with  the  legal  relation  subsisting  between 
the  parties  to  the  agreement. 

Held,  aiso— That  the  2nd  clause  in  the 
Bill  of  Lading  puts  an  end  to  the  Company's 
l}a,bility  only  as  carriers  when  the  goods 
leave  the  ship's  tackle  and  constitutes  their 
subsequent  possession  until  delivery  as  that 
of  bailees. 

The  defendant  company  undertook  to 
carry  some  bags  of  rice  belonging  to  plaintiffs 
and  deliver  them  at  Tuticorin.  The  goods 
v/ere  landed  and  stored  on  the  foreshore  at 
Tuticorin  from  the  24th  to  30th  of  October. 
On  account  of  heavy  rains  from  the  27th  of 
October,  the  goods  were  damaged.  The  find- 
ing was  that  the  plaintiffs  were  not  guilty  of 
any  negligence. 

HJd, — Per  Subrahmajiia  Aiyar,  J:-  That 
the  defendant  company,  in  landing  the  goods 
as  they  did  v/ithout  precautions  to  prevent 
damage  to  them,  failed  to  take  the  same  cara 
of  the   plaintiUs'   goods  as  a  prudent  person 
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wo!il<l,  in  similar  circura3tanco3,  havo  takon 
of  like  goods  of  his  own,  and  that  tho  damago 
was  therefore  the  result  of  the  Company's 
negligence  and  that  the  claurfes  in  the  Bill 
of  Lading  did  not  save  them  from  liability. 

Per  Miller,  J: — The  exception  clause 
being  clear  in  terms  was  valid  and  even  if 
the  condition  as  to  landing  bo  struck  out, 
any  negligence  on  the  part  of  tlio  carriers 
iu  the  landing  of  the  goods  will  bo  saved  by 
the  exception  clause. 

T^iat  the  exception  clause,  if  not  the 
clause  relating  to  the  condition  as  to  landing, 
saved  the  defendants  from  the  liability 
which  would  otherwise  attach  to  them. 

Per  Curiam — Ambiguous  expression.^  em- 
ployed by  a  company  for  the  purpose  of 
limiting  their  common  law  liability  have  to 
be  construed  against  the  oompmy.  MAHA- 
MAD  RAVUTHAR  v.  THE  BRITISH  IN- 
DIA  STExM  NAVIGATION  GOMAPNY 
1  M  L  T  887  =  16  N-  L.  J  573  =  30  M-  79 


2  Liability  for  negligence  and  damage  to 
goods — Bill  of  ladiyig — Provision  as  to  exemp- 
tion from  liability f  effect  of — English,  Ameri- 
can and  Indian  Law — Contracting  against 
liabilily— Public  policy— Contract  Act,  Ss.  23 
and  151. 

The  goods  (rice  bags)  belonging  to  the 
plaintili  wore  shipped  in  a  steamer  belonging 
to  the  defendant  company,  for  delivery  to  the 
plaintiff's  agent  at  another  port,  and,  on 
arrival  at  that  port,  were  placed  by  the  com- 
pany on  the  foreshore,  where,  however,  they 
were  destroyed  under  the  orders  of  the  IMu- 
nioipal  authorities,  on  the  ground  that  they 
had  become  oamagad  by  rain  and  unfit  for 
consumption. 

The  condition  in  the  Bill  of  biding  ran 
thu^ : — "In  all  cases  and  under  all  circum- 
st'^nces.  the  liability  of  the  Company  shall 
abiolutely  cease,  when  the  goods  are  free  of 
ship's  taenia,  and,  thereupon,  the  goods  shall 
be,  for  all  purposes  and  in  every  respect,  at 
the  risk  of  the  shipper  or  consignee. 

In  a  suit  by  the  plaintiff  for  recovery  of 
the  value  of  the  rice  so  damaged  ; 

Held,  per  White,  C,  J.,  and  Sankaran 
Nair  J. — The  contract  was  not  terminated 
by  the  deposit  of  the  goods  on  the  foreshore, 
and  it  was  for  the  defendants  to  show  that 
the  plaintiff's  goods  were  ready  for  d^livjry 
at  the  time  they  were  damaged,  and  not  for 
plaintiffs  to  show  thoy  wore  not  ready;  and 
aj  there  is  no  evideiice  to  show  that  the  bags 
were  ever  ready  for  delivory  by  being  sopa 
rated  from  the  rest,  the  defendants  v/oro 
ii-'gligent  The  Glendarrvch  (IS91)  P.  23G  D, 
Per  WaHis,  J.— The  plaintiffs'  claim  is 
not  so  much  for  non  delivery  of  fclip  bags  as 
for.-  failure  to  deliver  them  in  gjod  order  and 
condition,  and  the  plaintiffs  failed  to  prove 
th  (,t  the  condition  of  t"ne  b-igs,  when  put  at 
th.iir  disposal,  justified  them  in  refusing  to 
take  delivery. 

Held,  also  per    Wiiit-^  C.  J.  and   Sa-ikaran 
Nair,  J.  (Wallis,  J.,  co'i'ra.)  —  \  ship-ownnr  is  j 
not  exempted  from  liability   for  uegligeuce, 
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unlo.s3  the  coatract  which  exempts  him  i«r 
both  clear  and  express  ;  and  as  the  contract 
in  this  c  ISO,  though  clear,  is  not  exproH^,  the 
defend  ints  are  not  protoctol  by  their  bill  of 
lading  (L8'J5)  2  Q.  B.  301;  22  B.  184,  «;  I 
iC.  B.  75),  Ecpl  and  F.,  2  K.  B.  378  ;  1  K.  B. 
7f3J  ;  (L'JJl)  P.  2  33,  1  Q.  B.  Gi9  ;  26  L.  T.  70i, 
d)ubted. 

Per  Wkit',,  C.  J.,  and  Willis,  J.— The  law 
of  thj  United  States  of  Americi,  forbids  a 
carrier  to  exempt  him.?elf  by  contract  from 
liability  for  negligence,  while  the  law  of 
England  does  not.  On  a  question  of  thig 
character  the  courts  in  India  ought  to  fol- 
low the  law  of  England.  10  C.  489,  28  M, 
400  referred  to. 

Per  Sankaran  Niir  J.  —The  question  of 
liability   is    not   concluded   by   authoricv    ia 
India.     A    rule    of     English     Common    Law 
ouglit   not   to  be  followed,  when  it  is   oppos- 
ed to  the  principles   followed   and   actad  up- 
on   by  the    Indian    Legislature,     A  contract 
exempting   a   ship  owner    from   liability   for 
the   negligence   of    himself     or    big   servants 
in    not    taking    the  care  required    by   S.  151, 
Oontract   Act,    is   contrary    to  public    policy 
aid,   therefore,   void     under    S.    23   of    that 
Act.     Such   an   exemption    clause  is   clearly 
against    the  interests  of  ihe  mercantile  com- 
munity  and    not   necessary   in  the  interests 
of    the    ship-owners. 

The  reasons  of  the  English  and  Ameri- 
can rules  on  the  subject  considered.  K. 
V.  S.  SHEIK  M\HAMAD  RAVUTHAR  v. 
THE  BRITISH  INDIA  STE  VM  NAVIGA- 
TION   CO.   LTD.  4  M.  L.T-110(F.  B) 


3.  Bill  of  Lading— Policy  of  sea  insurance 
30   0.    5G5    Col.   872   P.    I. 

4  Condition  requiring  notice  of  claim 
wituin  prescribed  period —Waiver  of  con- 
dition—26  B    532   Col.    1789  P.   I. 

5  S-iip  -Charter  party — Timi  charter- 
Sub  charter— Bill  of  ladl'ig — Lien — "  Without, 
prejudice  to  this   charter.'"  ■ 

By  a  charter  party,  the  owners  of  a 
ship  agreed  to  lot  and  the  charters  agreed  to 
hire  the  ship  for  six  months.  Shortly  after 
the  charter  was  made  tho  ship  wis  4ub  char 
tered  to  the  plaintiff.  The  owners  claim.3d  a 
lien  for  freight  duo  to  them  from  chart-^i-ers 
in  the  sub-charterer's  cargo  (sugar  .  Th)  sub-" 
charterer  'orought  a  suit  to  recover  his  sugar 
or  its  value  and  damages  for  its  detention  and 
the  owners,  defendants,  plcidai  lion.  Is  was 
found  that  the  subcharterer  knew,  iu  a 
ge^ieral  way,  of  tiie  original  chirter  a-nd 
that  the  freight  payable  under  it  by  tho 
original  charterers  was  payable  mo  ithlv  in 
advance.  Apart  from  thi  bills  uf  lading, 
there  v/as  no  contract  betsveen  tiio  owners 
and  the  sub-charterer.  The  captain  of  tho 
f.hip  was  authorised  by  tho  charter  to  ^ign 
the  bills  of  liding  at  any  rat.3  of  fr-:ghb 
which  Va-i  charterers  or  their  agonbs  niighb 
direct  but  without  proj  idico  to  that    charter. 

Held,  that  under  the  term^  of  t'ne  bills 
of  lading  the  plaintiff  was  on L tied  10  have 
his  goods   delivered    to    him   oa    payment  of 
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the  bill  of  lading  freight  aud  that  the  ow- 
ners had  uo  liou  apart  from  the  lion  which 
the  ohartoror.^  had  in  the  goods  of  tha  plain- 
tiff   undor    the    sub-charter. 

Tliat  a  notice  by  a  shipper  of  a  charter 
party  has  not.  tho  olfeci.  of  incorporat- 
ing into  tlio  bill  of  lading  any  terms  which 
a^o  inconsistent  with  it  and  which  the  cap- 
tain was  not  bound  to  embody  in  the  bill 
of  lading.  If  tho  charter  party  shows  that 
thecapiaiii  exceeded  his  authority  in  sign- 
ing the  bill  of  lading  and  the  shipper  knew 
this,  ho  cannot  enforce  the  terms  of  the 
bill  of  lading  uncontrolled  by  the  charter 
party.  If  the  shipper  know  that  there  was 
a  charter  party,  and  had  an  opportunity 
of  reading  it  and  did  not  trouble  himself 
about  it,  he  might  be  treated  as  knowing 
its   contents. 

That  under  the  terms  of  the  charter 
party  the  bills  of  lading  in  this  case  wore 
not  mere  receipts  for  goods  given  to  chart- 
erers already  bound  to  the  shipowners  by 
a  charter  party  entered  into  between  them 
and  which  the  captain  had  no  authority 
to  depart  from.  The  charterers  were  au- 
thorised to  let  other  persons  have  the  use 
of  the  ship  for  six  months  in  any  voyage 
in  the  waters  mentioned  in  the  charter  and 
the  captain  was  not  only  empowered  to 
sign  but  was  bound  to  sign  the  bills  of 
lading  at  any  rate  of  freight  which  the  chart- 
erers or  their  agent  might  direct,  without 
prejudice,    to    that  charter. 

That  the  words  "without  prejudice  to  the 
charter"  in  a  charter  party  mean  that  the 
rights  of  the  ship-owners  against  the  chart- 
erers and  vice  versa  are  to  be  preserved  or  in 
other  words  "that  it  is  a  term  of  the  contract 
between  the  charterers  and  the  owners  that 
notwithstanding  any  engagements  made  by 
the  bills  of  lading,  that  contract  shall  re- 
main unaltered.*' 

That  a  right  to  seize  one  person's  goods 
for  another  person's  debt  must  be  clearly  and 
distinctly  conferred  before  a  Court  of  just.co 
can  bo  expected  to  recognize  it  TURNER  v 
GOOLAM  MAHOMED  AZAM.  6  B  L  R 
743=2a  B.  573  =  31  I.  A-  222-  (P.  C-) 

Birt  riglits. 

i.  In  Oudh—Bai  hirt—Gonda  Settlement 
Eeport—Birt  zemindari—HtrUnbU  and  travs- 
ferable  ZLnder-proprietari/  rights— Record-of- 
rights—  Circular  No.  2  of  18-31  ^policy  of. 

Under  the  lieoord-of  rights  Circular  No. 
2  of  18C1,  holders  of  bai  bin  tenures,  created 
by  talukdars  or  proprietars  of  estates  in 
Oudh,  and  spoken  of  in  the  Gonda  Settle- 
ment Report  as  birt  zamindaries,  acquired, 
upon  the  annexation  of  Oudb  by  the  British 
Government,  absolute  under-proprietary 
rights  as  against  the  talukdars.  Snch  tenu- 
res are  heiibable  and  transferable.  RAJV 
MUHAMMAD  MUMTAZ  ALI  KH4N  v 
MURAD  BAKHSH,  U  C-  W-  N-  913-9  B- 
L.  E  85i  =  ir  M.  L,  J.  400.  6  C-  L  J  693 
-3  M.  L  T  40ii=4  A.  L-  J.  737  (P.  C) 


B:rl  rights    (Cont  K) 

2.  Birth  rights,  enjoyment  of  by  one  heir  of 
mortgagee  adversely  to  other  heirs— Limita- 
tion. 

This  was  a  suit  for  redemption  by  tho 
representative  of  the  mortgagor,  and  tho 
question  for  decision  was,  which  of  tho  parties 
claiming  to  represent  the  original  mort- 
gagee was  entitled  to  the  mortgage-money. 

Held,  that  the  right  of  a  Hindu  to  birth 
was  in  the  nature  of  immoveable  property, 
and  that  its  enjoyment  by  one  heir  of  mort- 
gagee adversely,  in  his  own  right,  for  more 
than  20  years,  extinguished  the  title  of  rival 
claimants  to  the  subject-matter  of  the  mort- 
gage, and  debarred  them  from  claiming  any 
share  of  the  sum  payable  on  redempt'on, 
MOHAN  EAL  v.  JANKI.     84  P.  R.  1908- 

Birt  Tenures — Construction — Consti  uclion 
of  Document—  Birt-deed—  Creation  of  a  tenure 
or  transferable  right  i7i  land  for  consideration 
— Sale  or  lease — Pre-emption — Oudh  Laws  Act 
(XVIII  of  1876)  ss.  6,  7  (b),  9  and  10. 

A  deed  ran  as  follows. — "Whereas  I.  S. 
have  made  a  birt  of  and  sold  (bai  birt  kiyao 
becha)  to  T.  one  high"^  r-^nd  Uvo  blbwas  out  of 
the  share  in  my  possession  in  mouza^in 
consideration  of  Rs.  100  therefore  I  have 
placed  the  purchaser  (mushtari)  in  possession 
of  the  birt  land  (arazi  birt  shuda).  He 
should  occupy  it  himself  or  get  it  cultivated 
by  others  and  out  of  the  produce  or  income 
pay  me  eight  annas  in  a  year  on  accounts  of 
revenue  and  retain  the  balance  himself  and 
retain  the  land  generation  after  generation." 

Held,  that  the  transaction  evidenced  by 
the  document  was  a  sale  of  a  transferable 
right  within  the  meaning  of  the  Oudh  Laws 
Act  and  therefore  pre-emption  might  bo 
claimed  under  Chapter  II  of  that  Act. 
(Raja  Kishen  Dat  Ram  v.  Raja  Mumtaz  Ali 
Khan,  6  I.  A.  145;  Nihal  Chand  v.  Rai 
Singh  P.  R.  N.  43  of  1892,  referred  to.)  RAM 
PAQIR  V.  SHEO  RATAN.    8  0  C-,  121. 

Blank  paper— Signature  on — Execution  of 
deed — Admission  of  signature  before  Registering 
Officer— Certificate  of  registration — Power  of 
Court  to  go  behind. 

The  Registering  Officer  must  register  the 
document  presented  to  him  f^r  registration,, 
when  the  person  by  whom  the  document  is 
purported  to  have  been  signed  admits  his 
signature  to  the  deed,  though  he  denies  its 
execution.  VVl  en  a  document  is  registered 
under  such  cit cams' ances,  the  Court  cannot 
go  behind  the  certificate  of  registration. 

Where  the  mortgage-deed  for  Rs.  21,750. 
contained  the  endorsement  in  the  hand- 
vvritirg  of  the  mortgagor,  'the  mortgage- 
bond  for  Rs.  21,750,  on  account  of  hundis 
executed  by  me  is  correet.' 

Held,  that  the  words  implied  that  the 
bond  was  written  on  the  paper  before  the 
endoisement  and  signature  were  affixed  ta 
the  deed. 

Held,  also,  that  the  deed  was  valid,  even 
if  the  mortgagor  signed  the  blank  sheet  of 
paper  with  the  above  endorsement  and  the 
morrgage-deed  was  written  afterwards,  thera 
being  nothing  to  show  that  thb  mortgage^ 
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Birt  rights    (Contd.) 

had  exceeded  the  implied  authority  given 
them  to  use  the  paper  for  the  preparation  of 
a  mortgage  bond  for  Ug.  21,750.  DAVID 
YULE  V.  RAM  KHELWAN  SAHAI.  6  C 
WN  329 

Board  of  Examiners. 

1  Duty  of  Board  of  Examiners  for  Pleader- 
ship  and  Muklilarship  Examination. 

The  Board  of  Examiners  for  Ploaderahip 
and  Mukhtarship  Examination  refuaod  a 
candidate  to  be  examined  without  entertain- 
ing his  application  and  examining  the  cer- 
tificates of  character  presented  to  them  by 
tha  candidate  relying  on  a  decision  of  the 
previous  Board  arrived  at  some  years  pre- 
viously that  the  candidate  was  not  a  fit  and 
proper  person  to  bo  accepted  as  a  candidate 

Held,  that  before  the  Board  debar  a  per- 
son from  presenting  himself  as  a  candicate, 
they  ought  to  examine  into  his  fitness  at  the 
time  of  his  application.  IN  THE  MATTER 
OF  RUDRA  NARAIN  ROY.     28  C-  479- 

2  Jurisdiction  certificate — Solicitors  Act^ 
1877  (40  and  41  Vict.,  ch.  25)  s.  9—Speeial 
Bench, 

An  application  by  a  candidate  against 
the  refusal  of  the  Board  of  Examiners  for 
the  Attorneyship  Examination  to  grant 
him  a  certificate  of  his  having  passed  a  Pinal 
Examination  should  be  made  to  a  Special 
Bench  constituted  by  the  Chief  Justice.  The 
application  refused  on  the  merits  of  the  case, 

Per  Woodroffe  J : — By  rule  116  of  the 
Rules  and  Orders  of  this  Court,  discretion 
has  been  delegated  to  the  Board  of  Exami- 
ners without  any  express  reservation  as  made 
by  S.  9  of  the  English  Solicitors  Act  of  1887. 
The  Court  will  not  interfere  with  the  exercise 
by  the  Examiners  of  the  discretion  confided 
in  them,  unless  the  Examiners  refuse  to 
exercise  that  discretion,  or  do  not  exercise 
that  discreliou  honestly  -md  conscientiouslj'. 
IN  THE  MATTER  OF  PURNO  CHUNDER 
DUTT.    85  C  916. 

Board's  Circulars. 

Copy — Time  requisite  for  obtaining. — Se7id- 
ing  copy  by  post— Circular  of  the  Board  of  lie- 
venue  4— IX  para  27— Rule  38  of  the  Judicial 
Commissio7ier' s  Court — Limitation, 

Held,  that  under  the  circular  of  the 
Board  of  Revenue  and  the  rules  of  the  judi- 
cial Commisoioner's  Court  with  regard  to 
copies,  any  person  applying  for  a  copy  to  be 
Bent  by  post  is  entitled  to  have  his  wish  com- 
plied with  and  if  it  is  not  complied  with  and 
he  comes  within  any  reasonable  time  from 
the  date  of  his  application  to  make  enouirios 
he  is  entitled  to  have  the  time  up  to  the  do- 
livery  of  the  copy  to  him  personally  deducted 
from  the  period  of  limitation.  MUSAMMAT 
FATIM  UN-NISA   v.     AMJAD    ALi    KHAN. 

8  0  C  160 

Board  of  Revenue. 

1.    Board  of  lievenue^  sanction  by—Mana' 


^  Board  of  Revenue    {Contd.) 

ger — Power  of — Delegatug  non  potest  delegare. 
The  maxim  Delegatus  non  potest  delegare 
is  to  be  understood  with  this  nocessary  qua- 
lification that  in  any  particular  case  if  no 
authority  to  delegate  has  been  given,  such 
authority  may  be  implied  from  the  circum- 
stances of  the  case.  JOGESHWAR  N  A  RAIN 
SINGH  V.  RAIRADHA  RAWAN.  3  C-  L- 
J.  165'  See  for  other  facta  of  this  case  col. 
459  and  811  P.  I. 

2  Dates  of  payment  of  kists  of  revenue 
— New  Rules  under  S.  3 — Notification  of 
circulars  of  Board  of  Revenue  — Partitioa  of 
estate,     8  C.  W.  826.    See  col:  32. 

3  Agra  Tenancy  Act  (11  of  1901,  Local)^, 
Ss.  177,  185 — Landlord  and  Tenant — Execu- 
tion of  decree — Appeal— -Revision — Jurisdic- 
tion of   Board  of   Revenue. 

An  application  for  execution  of  a  decree 
for  arrears  of  rent  was  dismissed  by  the  As- 
sistant Collector  on  the  ground  of  a  formal 
defect  in  the  application.  Instead  of  appeal- 
ing from  that  order  to  the  District  Judge 
under  the  provisions  of  S.  177  of  the  Tenan- 
cy Act,  1901,  the  decree  holder  appealed  to 
the  Collector.  The  Collector  dismissed  the 
appeal,  holding  that  no  appeal  lay  to  him 
but  he  reported  the  case  to  the  Board  of 
Revenue  under  the  provisions  of  section  186 
of    the    Act. 

The  Board  had  no  power  to  pass  any 
orders  in  the  case  as  the  suit  was  one  ia 
which  the  decree  was  appealable  to  the  Dis- 
trict Judge  under  S.  177.  But  the  Board 
took  up  the  case  in  revision  and  sent  it 
back  to  the  Court  of  first  instance  with  direc- 
tions that  it  should  allow  the  decree-holder 
to  amend  the  application  for  execution.  Ac- 
cordingly the  Court  allowed  the  application 
to  be  amended  and  subsequently  granted 
execution. 

Held,  that  the  order  passed  by  the 
Board  of  Revenue  was  ultra  vires,  and  con- 
sequently the  Assistant  Collector  had  no 
power  to  re-hear  the  case.  NARAINI  v. 
PARSANNL  AW.  N.  1905  P-  119  =  2  A. 
li  J    331 

4  Rules  framed  under — Liability  of  pro- 
fits of  a  meJa  to  road  cess — 28  0.  G37 — See 
Bengal  Act  IX  of  1880  S.    106. 

Boarding-house— License^ 

Act  XLVIII  of  1860  S.  11— Necessity  of 
license  for  keepivq  a  boarding  house. 

A  boarding  house  in  the  town  of  Bom- 
bay i.'  which  the  customers  take  their  meala 
at  regular  hours  requires  a  license  under 
section  11  of  Act  XLVIII  of  1S80  although 
no  drink  or  wines  are  c^jusumed  there. — 
KING  EMTERvR  v.  SACOOBAI.  8  B.  li* 
R.,  765   (F.  B.). 

Bombay  Acts  (2)- Act    XX  of  1839 

Hnclcs — Notificntioji  by  the  Bimbny  Go- 
^vcrnmenL—Sukhadi  and  heggi — Act  XXXII of 


(    1B7    ; 


CIVIL     DIGEST  OF    CASES 


i    188     ) 


Bombay  Act  (XX  ol  1839-)    (Contd) 

1839— Interest. 

Tho  hacks  of  Sukhadi  and  Reggi  do  not 
fall  vvilhiii  the  purview  of  the  notification 
isriiiod  by  tbo  Goviirumont  of  Bombay  on  tlio 
lltb  Juno  lb41  issued  under  Act  XX  of  IS.'i'J; 
and  tboy,  thorufore,  aro  not  affected  by  Act 
XX  of  183U.  Interest  prior  to  tbo  institu- 
tion of  the  suit  o.inuot  bo  given  under  Act 
XXXII  of  133y,  under  a  demand  of  pay- 
ment has  been  made  in  writing.  FJiiZATI 
GULAM  ALI  V.  MAHOMED  SaDIKMIYA. 
8  B.  L.  R.  798. 

(2)-- Act    XLVIII  of  1860    (Bombay 
City  Police  act). 

1  S.  11,  12 — License— Eating  house— Com- 
missioner of  Police — Discretion  to  refuse 
license — Construction,  26  B.  396  See  Col.  447 
P.  I. 

2  S.  11,  12— Power  of  High  Court  to  or- 
der Commissioner  of  Police  to  grant  license 
for  eating  house.  3  B.  L.  R.  653  Sse  Col.  448 
P.    I. 

8  Ss.  28,  129-  Enforcement  of  public 
duties  by  public  servant — Police  Commis- 
Bioner — Notice — Segregation  of  prostitutes— 
7  B.  L.  R.  161— ^'ee  Cot.  416  P.  L 

(3)^Act»V  of  1862  (Bhagdari  andNar 
vadari  Tenures  Act). 

1  S  3 — Bhag — Subdivisions  of  a  Bliag — Li- 
mitation. 

Possession,  acquired  under  an  alienation 
made  in  contravention  of  s.  3  of  the  Bhag- 
dhari  Act,  1862,  can  become  adverse  and 
bat  a  suit  for  recovery  by  the  individual 
alienor,  or  his  repi-esentatives  in  interest. 
(4  Bom.  L.  R.  797,  and  28  Bom.  398-6  Bom. 
L.  R.  428  dist.  and  (1879)  4  App,  Oas.  321  refd. 
ADAM  UMaU  SALi^  y.  BAPU    BAVAJI.     \Q 

B.  L.  R.U28 

2  S.  3 — i-'ovvers  of  Collector — Adverse  poe- 
se^sion— 4  B.  L.  R.  797— /See  Got  2070  P. 
I. 

3  Sections  3  and  5— Alienation  of  portion 
of  share  in  the  narwa — Appeal— Bombay  Land 
Bevenue  Code,  Act  V  of  (1878),  section  20J - 
Adverse  possession— Estoppel— Evidence  Act  (1 
of  1872),  section  115. 

A  compromise  whiohamouuts  to  an  alie- 
nation of  an  unrecognised  sub-division  of  a 
share  in  a  narwa  is  void  under  seotipn  3  of 
Act  V  of  1862,  Bombay,  and  cannot  be  given 
effect  to  by  any  Court. 

An  appal  ogaiust  an  order  passed  un- 
der section  3  of  Act  V  of  1862,  Bombay,  lies  to 
the  Commissioner. 

Thet  Collector  ca.n,  uijder  seotion  3  of 
the  Act,  take  action  at  any  time  aod  t;ie 
J.  lea  of  adverse  possession  cannot  prevail 
against  any  order  that  he  may  make.  It 
is  of  Liie  essence  of  a  title  by  adverse  pos- 
session th  -t  it  must  relate  to  soma  property 
whch  IS  recu-,ni3ed  bylaw.  A  person  there- 
fore cannot  se-  up  adverse  possession  in  re. 
spect  of  an  unrecogaised  subdivision  of  a 
ehare  in  a  narwa. 


Bombay  Act  (V  of  1862)    {Contd.) 

Soctron  115  of  the  Evidenoo  Act  requires 
that  «to  create  an  estoppel  there  must  bo  a 
representation  by  moans  of  a  declaration,  act 
or  ommission,  that  a  t]iliuj  is  true,  i.  e.,  that 
tho  representation  is  as  to  some  state  of  facts 
alleged  to  be  ai  tho  time  actually  in  exis- 
ence.  If  tho  rcprc-iontation  relates  to  pro- 
mises de  futuro,  it  can  be  binding  not  aa 
an  estoppel  but  as  n,  contract.  JETHABtJAl 
PARBHUDAS  v.    NATHABHAI  BAVAJI.     6 

B  L  R    428-28  B.  399 

r4)    Act  VI  of  1863  (Bombay  City  Con- 
veyances  Act ) 

1  S.  6— Specific  Relief  Act  {I of  1877),  S.  45 
— Procedure — License  of  conveyauce. 

Under  Rule  577  of  the  Bombay  High 
Court  Rules,  applications  under  section  45 
of  the  Specific  Relief  Act  must  be  made  by 
motion. 

When  tho  Commissioner  of  Police,  Bom- 
bay, refused  to  grant  licenses  for  victorias, 
on  the  ground  that  they  were  not  of  sealed 
pattern — 

Held,  that  the  Commissioner  was  not 
justified  in  requiring  all  hack  victorias  to 
comply  wi^h  a  sealed  pattern.  IN  iJ£  TAJA 
NOORA.    4  B.  L.  R-  768- 

2  S.  6.— License,  <>f  conveyance. 

When  the  Commissioner  of  Police,  Bom- 
bay, refused  to  grant  license  for  victorias,  oa 
the  ground  that  they  were  not  of  sealed 
pattern — 

Hdd,  that  the  Commissioner  was  not 
justitlrd  in  requiring  all  hack  victorias  to 
comply  with  a  sealed  pattern.  HERBERT 
GEORGE  GILL  v.  TAJA  NOORA.  5BL 
Ri33  =  i27B307. 

3  S.  22— City  of  Bombay  Municipal  Act 
(III of  1888,  Bom.)',  'Sections  4-49,  430  — Penal 
Code  {Act  XL  V  of  i860).  Section  269 -Danger- 
ous disease  -Infections  disease — Knoiaingly 
carrying  of  persons  suffering  from  infectious 
disease  in  public  convfyance. 

Section  430,  sub  section  (3)  of  the  City 
of  Bombay  Muncipal  Act  prohibits  persons 
in  charge  of  public  conveyances  from  know- 
ingly carrying  therein  anj  person  suffering 
from  a  dangerous  disease  in  contravention 
of  s2Cfion  429  of  tho  Act. 

Where  the  acoasevi  knowingly  drove 
persons  suffering  from  small-]pox  in  a  public 
co:;  veyauce— ' 

lidd,  that  he  was  guilty  of  an  offoncQ 
under  section  430  cf  the  City  of  Bombay 
Munic  pal  Act.  1S88,  and  section  269  of  the 
Indian  Ponal  Code. 

Antimony  between  sectio*;  22  of  the 
Public  Conveyance  Act,  1383  and  secliong 
429  ard  430  of  the  Cicv  of  Bombay  Ivluuici- 
pai  ^ct  pointed  out.  EMPEROR  v.  MYAJI 
aLIJI.     7  B.  L.  R.,  460- 


io) 

Act; 


Act  II  of  1864 -(Aden  Courts 


1     .S.    l—Letten^  Patent,     cl.     13— Cojirt    of 
the  Besident  of  Aden — High  Court — Siiperin,- 
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Bombay  Act  (II  of  188^)    {Conid.) 

tendence — Charter  Act,  Section  15 — Transfer 
of  case. 

The  Court  of  the  "Resident  of  Aden  is 
subject  to  the  suporintendoiico  of  tho  High 
Court  of  Bombay  with  sulficiout  thorough- 
ness and  completeness  so  as  to  satisfy  the 
requirements  of  clause  13  of  the  Letters 
Patent  of    1865. 

The  High  Court  of  Bombay  can  remove 
a  suit  from  tho  Court  of  fcliu  Resideut  and 
to  try  and  determine  the  same. 

Clause  13  of  the  Letters  Patent  cannot  be 
ooutstrueJ  by  reference  to  boction  15  of  tlie 
Charier  Act;  the  power  of  transfer  cootained 
in  the  latter  which  is  dependent  upon  the 
exercise  of  appellate  jurisdiction  has  nothing 
to  do  with  the  power  of  removal  conferred  by 
the  former  and  is  based  upon  the  power  of 
superintendence.  THE  MUNICIPAL  OFFI- 
CE Li,    ADEN    V.    HAJEB    ISMAIL    HA  J  HE 

ALLANA.    8  B-  L-    R.  4,3  C-    L.  J.5  = 

10  W.  N-  C- 185  =  8  A.  L.  J  53  (P.  C^) 

(6)-Act  XX    of   1864-(Minor8    Act) 

1  S.  18— Guardian  and  Ward — Transfer 
of  ward's  'property  without  sanction  of  Court  — 
Transfer  of  Property  Act  (IV  of  1882),  Sec- 
tion 7o — Mortgagee's  right  to  recover  money 
spent  in  defending  his  title  against  mort- 
gagor. 

The  term  "immovable  property"  in 
Section  18  of  Act  XX  of  1864,  Bombay, 
means  immovable  property  of  any  character 
or  kind,  whether  held  by  the  minor  as 
owner  or  mortgagee  or  in  any  right.  Tlio 
guardian  of  a  minor  having  any  right  to, 
or  interest  in,  immovable  property  is  bar- 
red from  transfering  such  right  or  interest 
without  the  previous  sanction  of  Court. 

The  sale  of  a  minor's  share  in  a  usu- 
fructuary mortgage  wi^hont  the  sanction 
of  the  Court  to  a  mortgagee  of  the  minor 
who  has  acquired  a  share  in  the  equity 
of  redemption  cannot  be  supported  on  the 
ground  that  the  sale  operates  as  a  redcrap 
tion  of  the   mortgage. 

Under  section  72  of  the  Transfer  cf 
Property  Act  a  mortgagee  in  possession  is 
entitled  to  add,  in  the  absence  of  a  contract 
to  the  contrary,  sums  spent  by  him  for 
making  his  own  title  thereto  good  against 
the   mortgagor. 

Whore  it  is  found  that  the  mortgagee 
has  spent  some  money  in  defending  his  title 
against  the  mortgagor  the  Court  is  not 
justified  in  depriving  him  of  his  right  for 
the  mere  fact  that  he  did  not  give  details 
of  the  money  claimed  by  him  either  in 
his  written  statement  or  in  the  course 
of  the  trial.  The  details  can  be  gone  into 
after  the  redemption  decree  providing  for 
an  account  has   been  passed. 

The  principle  that  money  paid  under 
a  mistake  of  law  cannot  bo  recovered  must 
not   be   pressed  too  far. 

Where  the  administrators  of  a  ward  sold 
the  ward's  interest  in  a  usufructuary  mort- 
gage  to   his-  CO -mortgagee   without  the   pre- 


Bombay  Act  (XX  of  1884;  {Contd.) 

viou9  sanction  of  Court,  both  parties  believing 
that  no  sanction  was  required  and  the  sale 
was  held  void  for  want  of  sanction. 

Held,  that  the  co-mortgageo  was  entitled 
to  tak-;  credit  for  the  purchase-money  paid 
by  hrm,  for  the  sum  paid  had  formed  part 
of  the  accounts  between  the  partie:?  to  the 
rnertgage  who  stood  in  a  state  of  accountabi- 
itty  to  each  other.  5  Bom.  L.  R.  421,  (P.  C.)  s. 
C.J  30  Gal.,  539  (P.  C.)   distinguished. 

A  contract  by  a  minor,  such  as  a  mort- 
gage, is  void,  and  a  money-lender  who  has 
advaucad  monuy  to  a  minor  on  the  security 
of  the  mortgage  is  not  entitled  to  repayment 
of  the  money  on  a  decree  being  made  declaring 
the  mortgage  invalid. 

But  the  circumstances  of  a  particulai: 
case  may  be  such  that  having  regard  to  sec- 
tion 41  of  the  Specific  Ralief  Act,  the  Court 
'  may  in  adjudging  the  cancellation  of  an 
instrument,  require  the  party  to  whom  such 
relief  is  granted  to  make  any  componsatioa 
to  the  other  which  justice  may  require. 

Where  equities  are  equal  priority  prevails, 
and  the  doctrine  of  purchase  for  value  with 
notice  does  not  apply  as  botween  equitable 
estates.  DATTARAM  GOVINDBHAI  GUZAR 
V.  VINAYAK  BALKRISHNA  AGASHE. 
RAMCHANDA  AN  ANT  PaHOHUR  v.  VINA- 
YaK  BALKRI^ilNA  AGASHE.     5  B  ,  L-  R. 

1906=28  B.  181. 

7  Act  III.  of  1869— ('Local  Funds  Act)  S.  8 
— Right  to  recover  voluntary  payments — 
Superior  holder.     26  B.564.— SeeCu^  327 P.  L 


(8)-ActXIV 
Courts  Ac&) 


of  1869— (Bombay  Civil 


1  S.  16 — Probate  and  Administration  Act 
(V  of  1881),  Ss.  86,  51,  52—Dii!,ict  Judge  — 
Assistant  Judge  deciding  applicat'i.on<i  lohcrcin 
the  subject- matter  does  not  exceed  lis.  5,00G  in 
value— Appeal  to  District  Court — No  direct  ap- 
peal to  High  Court — Power  of  local  Ligisiature 
to  amend  aa  Act  passed  by  Supreme  Legisla- 
tive Council — India  Council's  Act  (55  and  56 
Vic.  c.  14),  S.  5, 

The  Probate  and  Administration  Act, 
1881,  being  a  law  made  by  an  authority  in 
India,  is  subject  to  the  pjwjrs  of  rej:eal  or 
am-ndment  granted  to  the  local  Lcgis'atura 
by  S.  5  of  the  India  Council's  Act,  1892  (55 
and  56  Vic  c.  14). 

Hence,  the  provision  of  the  Bombay 
Civil  Courts  Act  (Act  XIV  of  186'J),  section 
16,  by  which  a  probate  matter  can  be 
tried  in  the  first  instance  by  the  Assistant 
Judge  and  by  which  the  appeal  in  *casea 
where  the  amouut  of  the  subject  matter  does 
not  exceed  R>^.  S.COO  will  lie  to  the  District 
Cviurt,  is  one  which  the  local  Legislature  was 
competent  to  make.  LAXMI  TATYA  LU- 
GADE  V.    ABA    APPAJI    LUGADE.     IQ   P. 

L.  R  924. 

2  S.  16.  Contribution,  suit  for— Putni 
taluq — Mortgage  — Sale  in  execution — Arrears 
of  rciit  due  previous  to  sale— First  charge. 
32  C.  643.    6'ee  Col:  32'ri  P.  J. 
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Bombay* ActXXlV  of  1869)   (Coyitd.) 

3.  S.  22  Civil  Procedure  Code  (Act  XIY  of 
1882),  Section  16—  Jurisdiction— Special  j uris- 
diction — First  Class  Subordinate  Judge—  Juris- 
diction over  lands  valuing  less  than  Us.  5.000 
situated  outside  Jiis  ordinary  jurisdiction  but 
within  his  special  jurisdiction^ 

In  exoouLioa  of  a  docreo  lands  belonging 
to  plaintirt  vvhioh  wore  siLuatod  io  tho  Gadag 
Taluka  aud  below  Us.  5,000  in  value  were 
attacbod  and  aold  by  order  of  tho  First  Glass 
Subordinate  Judge  at  Dbarwar.  The  plain- 
tifi  thou  sued  to  set  aside  the  sale  and  to 
recover  possession  of  the  lands.  This  suit 
was  brought  in  the  Court  of  the  First  Glass 
Subordinate  Judge  at  Dharwar,  The  defen- 
dants contended  that  the  lands  having  been 
within  the  jurisdiction  of  the  Gadag  Gourt, 
and  the  defendants  alao  having  been  resi- 
dents of  Gadag,  the  suit  ought  to  have  been 
instituted  in  the  Gadag  Court.  It  appeared 
that  Gadag  was  within  the  ordinary  juris- 
diction of  the  Gadag  Gourt  and  that  it  was 
further  under  a  special  Jurisdiction  of  the 
Court  of  the  First  Glass  iSuoordiuate  Judge  at 
Dharwar,  in  suits  of  Bs.  5,000  and  upwards. 

Held,  that  the  First  Glass  Subordinate 
Judge  at  Dharwar  had  no  jurisdiction  given 
him  by  law  to  try  any  case  relating  to 
immoveable  property  outside  the  local 
limits  of  his  ordinary  jurisdiction  unless  the 
value  of  the  subject  matter  was  Rs.  5,000 
in  value.  SHAJ^IiERAPPA  IRAPPA  v.  KOT- 
BAPPA   GHANNAPPA.     8   B-   L-   R-  516. 

^  ^.  32— Jurisdiction  of  Civil  Court- 
administrator  General.     Suit  against— 

Held,  that  under  section  32  of  the  Bom- 
bay Civil  Courts  Act,  1869,  the  District  Gourt 
alone  is  competent  to  try  a  suit  against 
the  Administrator  General  whether  the  suit 
is  brought  against  him  in  his  official  ca- 
pacity or  simply  as  representing  the  estate 
of  a  private  individual.  ANTONE  v.  AD- 
MINISTRATOR GENERAL   OP   BOMBAY. 

6  B.  L.  R.  646=38  B.  629. 

<9)    Act  yi  of  1873  (District  Munici- 
palities Act). 

1  S.  18— Municipalities — Special  General 
Meeting  President— Dispensation  or  remis- 
sion— Promise— Contract  by  Corporation — 
Executed  consideration.  28  B.  66.  See  Col. 
^52  P.  I. 

2  S.  17,  48,  64— Public  street— Street  lighted 
and  swept  by  Municipality — Municipality' s 
rights  in  street. 

The  mere  circumstance  that  a  street  is 
lighted  or  swept  by  the  Municipality  is  not 
of  itself  sufficient  to  convert  a  private  into 
a  public  street.  It  is  only  public  streets 
which  are  vested  in  the  Municipality,  while 
over  private  streets  the  Municipality  may 
exercise  certain  powers,  but  the  property  in 
land  in  those  streets  does  not  necessarily 
belong  to  the  Municipality.  THE  ANKLHIS- 
VAR  MaNICIPALITY  V.  RIKBAVGHAND. 

25  B  315. 

3  S.  30— Contract — Damages  for  breach  of 


Bombay  Act  (VI   of  1878)     (Contd.) 

executory  contract — Contract    not    biiiding  on 
plaintiff. 

In  a  suit  for  damages  for  breach  of  an 
executory  contract  it  is  open  to  the  defend- 
ant to  show  that  it  is  not  binding  on  him- 
inas  much  as  it  is  not  binding  on  tho  plain 
tifl.  THE  AHMEDABAD  MUNICIPALITY 
V.  SULEMANJI  ISMALJI.  6  B  L  R  692  = 
27  B  618. 

4  S.  33— Bombay  District  Municipal  Acts, 
1873,  188i  and  1901. 

A  municipality  in  granting  pormissioa 
to  erect  a  building  can  legally  impose  a  coq- 
dition  that  the  person  whom  permission  ia 
granted  shall  leave  a  gully  of  certain  di- 
mension. MaNICIPALITY  OF  TUANA  v. 
FAZAL  KARIM.     3  B  B  L  R  842. 

5  Ss.   33   and    ^2 — Municipality —Bye  law 
7 — Power  of  Municipality. 

The  plaintiff  sued  to  obtain  a  perpetual 
injunction  restraining  the  Ahmedabad  Mu- 
nicipality, the  defendant  in  the  suit,  from 
removing  a  balcony  with  overhanging  eavea 
which  the  plaintiff  had  constructed  over 
the  otta  of  his  house. 

The  defendant  contended  that  the  plain* 
tiff  was  permitted  to  build  the  balcony  sub- 
ject to  the  condition  that  it  should  not  ex- 
tend to  the  east  beyoQcl  a  point  five  feet 
from  the  northern  extremity  of  the  eastern 
wall  of  the  plaintiff's  house  :  that  the  plain- 
tiff had  disregarded  this  condition  and  that 
therefore,  under  sub -clause  3  of  section  33  of 
the  late  Bombay  District  Municipal  Act  VI 
of  1878  and  by  a  bye-law  No.  7  framed  by  the 
Municipality,  tho  Municipality  were  entitled 
to  require  the  removal  of  the  structure  com- 
pleted in  contravention  of  their  orders. 

It  was  contended  for  the  plaintiff  that 
the  defendant,  Municipality,  had  no  power 
to  order  that  the  balcony  should  not  be  con- 
structed over  the  space  to  which  the  Muni- 
cipality referred  in  its  prohibiting  order  and 
the  plaintiff  also  alleged  that  as  that  space 
was  not  a  public  street,  be  was  legally  en- 
titled to  build  the  balcony  over  that  space. 
It  was  found  that  the  space  on  which  the 
plaintiff's  house  abutted,  which  the  balcony 
in  question  overhanging,  was  not  a  public 
street. 

Per  Fatty  J".— That  the  Municipality's 
orders  being  inconsistent  with  the  provisions 
of  the  Act  and  in  excess  of  the  powers  which 
it  authorised  the  Municipality  to  exercise, 
the  plaintiff's  claim  should  be  allowed. 

Per  Chandavarkar  and  Aston  J.  J. — That 
the  order  of  the  Municipality  was  within  the 
jurisdiction  of  tho  Municipality  under  the 
provisions  of  Bombay  District  -  Municipal 
Act  of  1873  and  the  plaintiff's  claim  should 
be  dismissed.  TRIBHOVAN  GHUNILAL  u. 
THE  AHMEDABAD    MUNICIPALITY.      5 

B  LR48-27B221. 

6  8.  33  (b)  (in  of  1901),   Section   48  (&)  iii 
—-Regulation  of  business. 

The  accused  was  convicted  for  infringe- 
ment of  a  bye-law  which  required  places 
used  for  drying  fish  should  be  surrounded  by 
a  wall  six  feet  high  or   with  a  fepce,    framed 
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Bombay  Act  (VI  of  1873)    {Conid.) 

under  sootlon  33  (6)  of  tho  Bombay  District 
Municipal  Act,  1884  now  replaced  by  aootlon 
48  (6)  lii  of  the  Act  passed  in  1901. 

Held,  that  tho  by-law  was  tUtra  vires  as 
both  of  these  sections  extended  only  to  the 
regulation  of  business  within  the  place  used 
and  gave  no  authority  to  require  extarnal 
structures.  EMPEIIOR  v.  KAGHUNaTH 
JEWABA.    4  B  L  R  585. 

7  S.  ^2— See  27  A.  221,  No.  5  supra. 

8  S.  48 — District  Municipal  Act  {Doiubay), 
IJ  of  1884!,  Section  48 — Notice  of  intended  sidt 
to  Municipality. 

Held,  that  a  notice  of  suit  against  a  Mu- 
nicipality is  not  necessary  under  section  48 
Act  II  of  1884  (Bombay)  before  filing  a  suit 
for  a  declaration  that  a  privy  built  by  tho 
plaintiffs  was  built  in  accordance  with,  and 
not  in  contravention  of,  orders  issued  by  the 
Municipality  and  for  an  injunction  restrain- 
ing tho  Municipality  from  pulling  down  tho 
■aid  privy.  MUNICIPALITY  OF  PAROLA 
V.  LAKH3HMAN  DA3.  2  B  L  R  857  =  25 
B142. 

9  3.  48-See  25  B.  315,  No.  2  supm. 

10  S.  Gi-See  25  B.  315,  No,  2  supra. 

11  Ss.  82  and  86— Bombay  Municipal  Act 
(111  of  1901),  section  86— House-tax. 

Tho  plaiutifi  brought  a  suit  for  an  in- 
junction to  restrain  the  Municipality  of 
Hurat,  from  recovering  Rs.  52-8  0  as  house- 
tax  for  the  years  1894-99.  Both  the  lower 
Courts  rejected  the  claim  on  the  ground 
that  the  plaintiff  having  omitted  to  appeal 
under  section  86  of  Act  III  of  1901,  to  the 
Magistrate  against  the  notice  of  demand 
issued  by  the  Municipality  his  suit  was  pre- 
mature. 

Held,  that  it  ia  not  correct  that  a  suit  in 
reapect  of  a  notice  of  the  demand  of  a  tax 
by  a  Municipality  cannot  be  brought  uulees 
the  party  suing  has  filed  an  appeal  provided 
by  section  86. 

Thero  is  neither  principle  nor  authority 
for  restraining  by  injanction  one  who  alleges 
that  he  has  a  mouoy-olaim  against  another 
from  enforcing  that  claim  in  the  manner 
sanctioned  by  law,  when  relief  can  be  ob- 
tained by  him  by  any  other  usual  mode  of 
proceeding. 

It  is  discretioaary  with  a  Civil  Court  to 
grant  an  injunction,  and  that  discretion 
must  be  exercised  judicially  with  extreme 
caution  and  only  in  very  clear  cases.  CIIU- 
NI  LAL  THAKOR  DAS  MODI  y.  THE  3U- 
RAT    CITY    MUNICIPALITY.     5  B.  L-  R  , 

267=27  B.  402. 

12-  S.  84— Jurisdiction — Proceedings  com- 
menced under  the  old  Act — R'p 'al  — Alteration 
of  pfocedure— Bombay  Districi  Municipal  Acts 
VI  of  1873  and  III  of  1901— General  clauses 
Act  (Bom)  III  of  1816,  S.  8-Vl  of  1873,  S. 
Q4—III<f  1901,  S.  2  (1),  (a),  (b). 

In  the  absence  of  anything  to  the  con- 
trary, a  repealing  Act  cannot  atlect  jurisdic- 
tion rightly  a  sumed  ia  accordance  with  tho 
provisions  of  tho  repealed  Act.  Where  a 
second  class  migistrate  diamisaad  proceed- 
ings commQiiced  under  S.  84  of  fcliQ  Bombay 


Bombay  Act  (VI  of  1873)    {Contd.) 

Act  VI  of  1873  on  tho  ground  that  on  tha 
date  of  tho  hearing  the  repealing  Act  III  of 
1901  had  oomo  into  force  and  according  lio 
that  Act  ho  had  no  juristliction,  held,  that 
proceedings  instituted  before  tho  now  Aob 
had  come  into  force  muat  b'j  concluded  in 
accordance  with  tho  old  Act,  and  that  tha 
magistrate  was  bound  to  lioar  and  decide  tho 
case  on  the  merits.     MUKAND  v,  LALU.     3 

B.  L.  R  584 

13.    3.  80— See  27  B.  402  No.  11  supra. 

14-     S.    96 — Municipality — Permission      to 
build     Procedure. 

The  Municipality  has  a  right,  under  sec- 
tion 96  of  the  Bjmbay  District  Municipilitieg 
Aot,  to  call  for  farther  paibiculara,  and  when 
those  particulars  are  furni-jhed  the  applicanfc 

has  to    wait  for  one    month Tno   questioa 

whether  tho  Municipality  has  jurisdiction  ot 
right  to  oall  for  information  regirding 
ownership  must  bo  decided  on  tho  circum- 
stances of  each  case.  EMPEnOR  v.  PliAN- 
SHANKBR  GAURI3HANKER.  Q  B-  L.  H. 
581. 

15.  S.  1.59— Penal  Co  le  (Act  XLV  of  1860). 
Scctiojts  186  and  343 — Notice  by  Municipality 
to  enter  building — Obstruction  to  entry —Dis- 
obedience  of  order  of  public  servant — Wrongful 
restraint, 

There  is  nothing  in  section  153  of  tha 
Bombay  District  Municipal  Act  authorising 
a  Municipality  issuing  a  notice  under  that 
section  to  give  any  direction  to  tho  porsou 
to  whom  tho  notice  is  given  to  do  anything 
that  they  may  require.  The  notice  has  to  ba 
simply  an  intimation  to  the  occupier  of  tha 
land  that  the  Municipality  will  entar  for  tha 
purposes  mentioned  in  the  section  at  a  sp3ai- 
fied  hour  on  a  specified  day.  The  power  of 
the  Municipality  to  enter,  no  doubt,  oarrieg 
with  it  by  necessary  implication  aa  obliga- 
tion on  the  part  of  tha  occupant  of  the  land 
to  whom  the  notice  Is  given  to  give  every 
reasonable  facility  to  the  Municipality  to 
enter  and  not  to  obstruct.  But  if  tho  occu- 
pant doea  anything  to  pruvant  the  entrance, 
it  cannot  bo  said  that  ho  disobeys  tiie  notice, 
for  tha  notice  is  a  mere  condition  precedent 
to  tho  right  of  the  Muaicipali  y  to  enter. 
Once  the  notice  is  given,  the  right  arises  and 
if  the  occupant  does  any  act  to  prevent  itg 
exercise,  his  act  may  amount  to  wrongful 
restraint  or  wilful  obstruction  but  it  b  13 
nothing  to  do  with  tha  question  of  obeying 
or  disobeying  the  notice,  EMPEROH  v, 
PURSEIOPTAM  GOPALSUBT  GANDHI. 
6  B.  L.  it.  538. 

10    Act  I  of    1871    (Tho    Bombay 
Tramways  Act). 

1     S.  29,   30,  31  -Similar. 

Held,  that  the  word-;  'Similar  notice,' 
in  Section  30  of  the  Bombay  Tramways  Acb 
mean  a  notice  in  sabs^anca  given  within  a 
similar  time.  Tho  noiice  of  tlio  Municipal- 
ity of  their  ia'e  itiou  to  p  irchaso  the  Tram- 
Way,      dated  the  i3th,  aud  served    on  the 
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Bombay  Act  (I   of  1874;    {Contd). 

14th   Marcli,     wag  a   good    notice,   so    far   as 
time  was  coucerucd. 

Held,  also^  that  soction  30  gave  tlie 
power  to  the  Rfunicipatity  to  purchase  at 
certain  times,  and  section  31  gave  the  Tram- 
way Company  power  to  sell  tlion  or  at  any 
other  time,  and  to  sell  to  the  Mnnicipality 
or  to  any  other  corporation  or  person,  and 
the  Municipality  had  power,  under  the  lat- 
ter portion  o[  the  3lst  Section  to  work  or 
ro-PoU  tho  undertaking  and  the  notice  of 
their  intention  to  purchase  was  not  had,  be- 
CoiUse  it  wns  given  witli  tho  intention  of  re- 
selling. BOAIBAY  TRAMWAYS  CO.  v. 
BO^IHAY    MUNICIPAL   COEPOUATION.— 

4  B.  L.  R  884. 

2     S.   29,    'SO- Property. 

The  word  "property,"  in  section  30  of 
the  Bombay  Tramways  Act  1874,  has  not 
the  meaning  of  the  right,  title  and  interest 
of  the  Bombay  Tramway  Company  in  the 
subject-matter  to  which  the  section  refers, 
and  which  it  in  part  specifies,  but  means 
the  subject-matter  itself.  In  re  INDIAN 
ARBITRATION     ACT,     1899.      4   B-  L-    R-, 

856 

Bombay  Tramways  Act  (I  of  1874,  Bom.), 
Section  30 — Notice.     Validity  of. 

Held,  that  notice  served  under  section 
30  of  the  Bombay  Tramways  Act  was  not 
illegal  on  the  ground  that  the  corpora  .ion 
in  sending  the  notice  did  not  act  for  them- 
selves but  for   another  person. 

There  is  nothing  in  the  Tramways  Act 
which  expressly  or  impliedly  prohibits  such 
a  transaction;  nothing  to  show  that  if  the 
corporation  exercise  the  ^powers  conferred 
on  them  by  section  80  and  acquire  the 
tramways,  they  are  bound  to  keep  them  in 
their  own  hands  and  to  work  them  them- 
selves. 4  Bom,,  L.  B.,  384  confirmed.  THE 
BOMBAY  TRAMWAY  CO.,  LD.,  v.  THE 
MUNICIPAL  CORPORATION  OF  THE  CI- 
TY OF  BOMBAY.  6  B.  L-  R.,  789  =  9  C 
W.  Nm  887-28  B.  602-81  L  A-,  169 
(P.  C  ). 

11  Act  III  of  1874-(Bombay  He- 
reditary village  oilicers  and  vataa 
Act). 

1  S.  3,  i—Acts  V.  of  1876  section  2  Vatans 
in  Guzerat. 

Held,  that  vatans  in  Guzerat  do  not 
cease  to  be  vatan  property  held  in  connec- 
tion with  an  hereditary  office  as  defined  in 
section  4  of  Act  III  of  1874,  simply  because 
a  service  settlement  has  been  etfected  and 
the  word  valan  used  in  section  2  of  Act  V 
of  1866  is  not  to  be  understood  in  a  restrict- 
ed sense  by  reason  of»  such  settlement.  BAI 
JADAV  V.  NARSILAL  HARDERAM.  3  B. 
L.fl.  249-25  B.  470- 

2  S.  9-~Matadar's  Act  {VI  of  1887,  Bom), 
Section  9 — Wanta  Pasaita  land- Co^^gc/!or's 
Revenue  Register — Reccvery  of  service  land — 
Alienation— Limitation  Act  [KV  of  1877),  Sch. 
II,   Article  U.  \ 


Bombay  Act  (HI  of  1874)    {Contd) 

In  the  Collector's  Revenue  Register 
land  assigned  as  remuneration  of  officiating 
Village  servants  was  designated  as  '^Wanta 
Fasaita. 

Held,  that  such  a  desoription  of  land 
ia  not  inconsistent  with  the  ordinary  mean- 
irtg  of  tho  word  Pasaita,  or,  in  any  way, 
suggests  that  Wa)ita  Pasaita  land  would 
remain  "rent  free,"  if  it  passed  into  the 
ownership  of  any  person  not  a  Watandar 
and  not  entitled  to  remuneration  for  the 
performance    of   village    service. 

Tho  summary  powers  given  by  s«otioa 
9  of  the  Vatan  Act,  III  of  1874,  to  the 
Collector  in  respect  of  the  recovery  of 
service  land  alienated  to  a  stranger  or  the 
profits  thereof,  are  not  oontrolled  by  the 
date   of    the    alienation. 

The  fact  that  after  the  first  alienatioa 
under  which  the  ivatan  passed  there  was  an- 
other alienation  does  not  seem  to  affect  a  case 
under  S.  9  of  the  Act.  BAI  SHIVGANGA  v 
THE  SECRETARY  OF  STATE  FOR  INDIA 
IN    COUNCIL.   7.   B.  L.  R.  187. 

8    S.   18    Act     III    of    1874    (Bom.),    Sec- 
tion   18. 

The  plaintiSa  sued  to  obtain  a  decla- 
ration that  they  as  vatandar  Mahars  are 
entitled  to  a  third  share  in  a  certain  vataa 
and  to  enjoy  a  third  share  in  the  profits  of 
the  said  value  and  to  recover  Rs.  6  as  damages 
from  the  defendants  and  to  obtain  an  injunc* 
tion  restraining  the  defendants  from  obstruct- 
ing them  in    the  enjoyment  of  the  said  share. 

Held,  that  having  regard  to  section  18 
of  Bombay  Act  III  of  1874  the  Civil  Courti 
have  no  jursidiction  to  make  tho  declara- 
tion sought,  and  consequently  cannot  award 
damages  or  grant  the  injunction.  13  Bom» 
83,  followed.  BHIVA  v.  VITHYA.  25  Bom. 
186. 

{12)-Act  II   of  1878    (Bombay    city 
Land  Revenue   Act). 

1.  S.  8,  9— Land  Revenue-  Enhancement^ 
of  assessment — Settlement  of  assessment — Mean- 
ing  of  '^settlement" — Notics  of  assessment — No 
necessity  of  notice  to  owner  of  property  before 
assessment. 

In  1884,  the  plaintifi  acquired  certain 
waste  land  from  the  Collector  of  Bombay, 
who  granted  it  on  the  plaintiff's  agreement 
to  pay  ground-rent  at  one  pie  per  square 
yard  per  annum.  In  1899,  the  Collector 
enhanced  the  assessment  or  ground-rent  on 
the  land  to  eight  pies  per  square  yard.  The 
plaintiff  protested  against  the  enhancement 
and  brought  the  present  suit  against  tba 
Collector,  contending  that  the  erhaucement 
was  illegal,  first,  because  he  had  acquired 
the  land  on  a  permanent  tenure  at  a  fixed 
assessment,  and,  secondly,  because  there  had 
been  no  "  settlement '*  with  him  as  requir- 
ed by  Act  II  of  1876,  inasmuch  as  he  had 
received  no  prior  notice  from  the  Collector 
of  the  intention  to  eahanoe  the  assoas* 
ment. 
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Bombay  Act  (11  of  1876)     {CjtUd.) 

Hddf  (I)  that  there  was  no  ovidonco 
In  the  case  to  sho^v  that  tho  as3;}ssm3nt  had 
been  porrnrineutly  fixed  ;  (2)  th\t  the  words 
"settlommt  of  asses-jmjiit"  it>  .S.  9  of  the 
Bombj-y  Oity  Land  Roveiiuo  Act  (Bom.  Ach 
II  of  1876)  do  not  by  thonnolvis  imply  the 
neoe93ity  of  prior  notica  to  the  superior 
holder  before  the  assasameat  is  enhaacod. 
They  maaa  no  more  than  that  whan  the 
Bettiemant  is  fixed  the  fact  shall  be  com- 
maaioated  to  the  superior  holder. — VINA- 
YAR  V.    SEC  RE  PA  RY    OF   STATE,    $    B.  L- 

K   910  =  28  B    839. 

2-     6.  8  and  27 —Power  of  Collector  to  en- 
hance  rent. 

In   a    suit  in    which    the   plaintiff   sued 
the    Collector    of    Bombay     praying    that   it 
may    be     declared    that     there    was   a   right 
on    his  part,    in    limitation    of    that  right  of 
Government,   to   bold    the   plots   of    land    in 
dispute  at    the    fixed    and     uniform   rate    of 
reat  mentioued  in    the  plaint,  the  facts  were 
that   oue   of   the    plots    was   granted    to   the 
vendor   of   the   plaintiff   for    ever   subject  to 
a  right  of  redemption  but   without  any  men- 
tion of  assessment,   and  the   other  two  plots 
were  given   subject    to    the   payment    of   all 
taxes,   rates,     charges,   assessments,    leviable 
or   chargeable  in  respect  of  the  premises,  or 
anything   for    the     time    being    thereon ;    all 
the    plots   were    sold    to    tba     plaintiff    with 
the   consent   of    the   Government     who    was 
a   party   to    the   deed   of     sale,    the  deed   of 
sale   recited   that   the     sale    was     subject    to 
the   payments  of  all   assessments  leviable  or 
chargeable     in    respect    of    the    lands   sold; 
bofore  the  sale  deed  was  executed   the  plain- 
tiff  was  informed    by  the   Collector   that  the 
land    would  be  assessed   at  the  rate  of   9-  pies 
per   square  yard   and    no   hint   was   given  at 
the  time  that   there  would    bo  a   right   to  en- 
hance  the   assessment   in    future,  the    plain- 
tiff  having  accepted     the   proposal    was   en- 
titled   to  the  declaration  asked    for   bv  him 
DADOBA   JANARDHAN  v.    THE  COLLEC- 
TOR OP  BOMBAY.    3  B-  L.  R.    603=25 
B.  714. 

3  Ss.  8  a7id  26— Power  of  Collector  to  en- 
hance rent  on  land  sold  —Sale  of  encroached 
land. 

In  a  suit  in  whioh  the  plaintiff  sued  the 
Collector  of  Bombay  praying  that  it  may  be 
declared  that  there  was  a  right  on  his  part, 
in  limitation  of  the  right  of  Government  ta 
hold  the  piece  of  land  in  dispu*iG  at  the  fixed 
and  uniform  rate  of  rent  mentioned  in  the 
plaint,  and  that  Government  had  no  ri»ht 
to  enhance  the  same 

Held,  that  the  plots  of  iand  which  were 
sold  by  Government  at  a  certain  ground  rent 
must  be  held  to  have  been  sold  for  their  full 
prioe  subject  to  the  pj-ymant  of  a  fixed  ground 
rent  without  any  intention  to  reserve  the 
right  of  enhancing  in. 

Hell,  a.\ so,  that  the  Collector''s  levying 
the  ful!  penalty  and  ground-rant  under  S.  26^ 
of  Bombay  Act  (II  of  187(>)  in  respect  of  tho 
plot  encroached  upon  by  the  plaintiff 
amounted   to  a  sale  of   the  Und   to  him  for 


Bombay  Act  (II  of  1876y    (Contd). 

its  full  prioe.  The  Collector  could  have 
either  removed  the  encroachment  and  resum- 
ed the  land  or  proceeded  under  that  section. 
Where  adopting,  tho  latter  alternative  he 
proposed  that  tho  plaintiff  should  retain 
possession  of  the  plut  upon  piymont  of 
five  times  tho  value  of  th;j  1  ind  and  five 
times  the  ordinary  revenue  and  the  fixed 
amount  as  annual  ground  rent  and  the  plain- 
tiff was  allowed  to  romain  in  possession  under 
it,  held,  that  thore  was  a  proposal  and  au 
acceptance  amounting  to  a  contract  by  which 
the  Government  and  the  plaintiff  were  bound 
and  the  rent  could  not  be  enhanced. 
JETHBIiOY  RUTTONSEY  u.THE  COLLEC- 
TOR OE  BOMBAY.  3  B.  L-  Pw-,  6il  =25  B. 
762 

4  S  26^See  25  B.  752  No.  2   supra. 

5  S  27— See  25  B-.  714,  No.  1  supra. 


(!3)  Act  111.  of  1876  (Bombay  Mam- 
latdars  Courts  Act) 

1  lb'  1 — Act  II  of  I'JUS— General  Claiises  Act 
{Bombay  Act  I  oflOOi),  S.  7— Bombay  Act  II  of 
1906,  S.  2S — Proceedings  commenced  under  the 
old  Act — Bight  of  appeal  given  by  ike  new  Act 
can  be  of  7io  avail—Right  of  appeal  is  not  a 
matter  of  procedure. 

A  suit,  under    the    Mamlatdar's   Courts 
Act,    1876,    was     commenced     on     the     24th 
February,  1906.     On  the  29th   October,   1906, 
the  new    Mamlatdar's  Courts  Act,    1903  came 
into    operatioj,    which   repealed  tho    formar 
Act.     On  the  2dth  January,  1907,  thoMamlat- 
dar  dismissed  the  suit,     The  plaintiff  present- 
ed,   on  the  12th  March,    1907,    a    patition  for 
revision  to  the  Collector.     It  was  under  3.  23 
of  the  new  Act,     The    Collector  held   on  the 
6ch  April,   1907,  that  be  had    no   jarisdictioQ 
to  entertain  the  application. 

Held,  (1)  that  the  repealing  Act  could  not 
give  the  right  of  revision  in  respect  of  pro- 
ceedings commenced  under'the  Acto  f  1876. 

(2)  that,  on  the  words  of  the  Genera{ 
Clauses  Act,  1904,  (S.  7),  it  would  be  wrong 
to  hold  that  the  Collector  had  jurisdiction  ; 
bacause,  so  to  hold  would  bi  to  affect  a  legal 
proceeding  in  respect  of  a  right  which  bad 
accrued  under  tho  old  Act. 

To  disturb  an  existing  right  of  appeal  is 
not   a    more    alteration  of  procedure.    (1905) 

A.  C.  369,  followed;  9  Bom.  L.  R  527  and  9 
Bom.  L.  R.  1028,  not  fo'low^id.  NANA  ABA 
KALGAR  u.  SHEKQ  ALTDU    BOKADE.     IQ 

B.  L.  R.  330-32B.  3  jr. 
2    S,    1— Possession— Possession    of   under- 

lessee. 

An  under-lessee  is  deemed  to  be  in  pos- 
session by  a  right  derived  from  his  landlord's 
lessor.  1  Bvn.  L.  H  11.  followed.  VaGHOJI 
V.  SlilVRAM  WAGHOJf      4  B.  L.   R.  53- 

SSI  Pos'iessonj  suit — Injunction — Dis- 
obediifici  of  tlbc  injunction — Power  of  t'tw 
Mamlatdar  to  punish  for  contempt  of  Court. 

A  MamlatJar  deciding  a  pojisossory  suit 
under  tho  provisions  of  tlie  Bombay  Mam- 
latdars'  Courts  .Aot  III  of  1876  (Bom.)  has 
not  tho  power  as  a  Court  to  commit  to  prison 
for   contempt  of  Court  for   iailure   to  carry 
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out     an     ipiunction.       TIAVJI     KHANDU 
CHAT^IBHAR  v.  S.  B.  FRASER.     8   1^-  L   R. 

4  S.  I -Possessory  suit-- Stiit  against  Collcc- 
ior—Mamlatdars'     jurisdiclioii    to    entertain 

the  suit. 

A  Mamlatdar'a  Court,  undor  Bombay 
Act  III  of  1876,  lias  no  jaiiBcliction  to  try  e 
Buit  to  wbich  a  CollGctor  is  a  party.— 23  Born. 
700  ;  1  Bovi.  L.  li.  414,  qualified.  MOTILAL 
VIROHAND  V.  TUB  COLLKCTOH  OF 
AHMEDABAD.  8  B.  L.£.  901-2  M- L. 
T.  13-31  B.  86  (F.  B;. 

5  S.  4— Jurisdiction. 

Held,  by  the  Full  Bench  (Whitworth,  J. 
dissenting)  that;  a.niamlatdar  has,  under  Bom- 
bay Act  III  of  187G  jurisdiction  to  enquire 
into  a  case  where  it  is  alleged  that  an  upper 
liparian  proprietor  has  unduly  interfered 
with  the  flow  of  water  in  a  natural  water- 
course from  which  a  lower  riparian  owner 
also  takes  water.  hOM  GOPAL  BHOGALE 
V.   VINAYAK   BHIKaMBHAT.    25  B.  395 

(F.  B). 

6  Ss.  4,  5,  15— Injunction— Jurisdiction  to 

grant  injunction  ivhen  the  issues  are  framed 
under  S.  15  {a). 

The  plaintiff  owned  two  pieces  of  land  be- 
tween which  was  the  land  of  the  first  de- 
fendant. To  pass  from  one  piece  of  his 
land  on  which  stood  the  plaintiff's  house  to 
another  which  was  his  field,  the  plaintifi 
used  to  pass  through  the  defendant's  land. 
The  defendant  then  put  up  a  shed  at  the  one 
end  of  the  plaintiff's  passage  in  his  land  and 
a  cactus  fence  at  the  other  end.  The  plaint- 
iff thereupon  adopted  proceedings  under  the 
Bombay  Mamlatdars'  Courts  Act,  1876,  asking 
the  defendants  to  remove  the  cactus  and  the 
shed  and  to  make  the  passage  clear  and  un- 
obstructed as  before.  The  Mamlatdar  raised 
the  issues  indicated  in  S.  15  (a)  of  the  Act: 
but  rejected  the  plaint  on  the  ground  that 
inasmuch  as  the  first  paragraph  of  S.  4  of 
the  Act  does  not  mention  the  words  "the  use 
of  roads  or  customary  ways  to  fields,"  he  had 
no  jurisdiction  to  grant  to  the  plaintiff  any 
relief. 

Held,  that  the  Mamlatdar  had  jurisdic- 
tion under  S.  4  to  grant  an  injunction  in 
case  of  obstruction  or  disturbance  to  the  use 
of  roads  or  customary  ways  to  fields.  A 
deprivation  of  an  use  is  a  disturbance.  The 
Mamlatdar  was  therefore  in  error  in  suppos- 
ing that  the  terms  in  which  the  statutory 
issues  are  framed  for  a  case  where  the  plaint- 
iff does  not  aver  deprivation  of  an  use,  de- 
piive  the  Mamlatdar  of  the  Jurisdiction  to 
try  the  issues  (a)  and  give  such  relief  as  be 
has  jurisdiction  to  give  under  tbe  second 
paragraph  of  S.  4  of  the  Act.  BHAU  MAN- 
GESH  WAGLE  v.  AHME.DBHOY  HABIB- 
BHOY.  8  B.  £i.  E.  312- 
7     S  4  audi:— Use. 

Section  15  of  the  Mamlatdars*  Act  must 
be  read  subject  to  S.  4.  A  person  is  in  the 
enjoyment  of  a  use  within  the  meaning  cf  S. 
15  when  but  for  the  obstruction  he  complains 
of  he  would    be    in    use,     J^Ai^ABHAI  v, 
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DWARKA  DAS.     8  B.  L-  R-,  681. 

8  S.  5— See  32  B.  337  No.  4,  8  B.  L.  R.  312 
No.  6  s:iipra. 

9  S.  8 — Right  to  recover  voluntary  pay- 
ments—Superior holder  20  B.  504.  Sec  coU 
3-^7  P.  J. 

10  <S.  10— Criminal  Procedure  Code  (Act  V 
of  1898),  section  145 — Mamlatdar — Possessory 
suit — Magistrate — Order  regarding  possession — 
Jurisdiction. 

The  jurisdiction  of  a  mamlatdar  to  en- 
tertain a  possessory  suit,  under  Bombay 
Mamlatdars'  Courts  Act,  1876,  is  not  takoa 
away  by  the  fact  that  a  Magistrate  has  pre- 
viously passed  an  order,  regarding  the  sama 
property,  under  section  145  of  tbe  Criminal 
Procedure  Code  1898.  NAGAPPA  v.  SAYAD 
BADR-UD-DIN.     3  B.  L.  E.,  9J^=    26   B, 

353. 

11  S.  13— Regular  suit  for  possession — 
Limitation— 25  B.  82— See  Col  1839  P.  I. 

12  S.  15-See  8  B.  L.  R.  312  No.  6,  3  B.  L» 
R,  681  No.  7  supra. 

13  S.  17 — Mamlatdar^ s  decision.  Execution 
of — Limitation  Act,  not  applicable  when — Im- 
p-erative  duty. 

Where  a  Mamlatdar's  decision,  in  a  pos- 
sessory suit  instituted  under  the  provisions, 
of  the  Mamlatdars'  Courts  Act,  1876,  awards 
possession,  S.  17  of  the  Act  imposes  on  him 
the  duty  to  issue  an  order  to  the  village 
officers  to  give  eflect  thereto.  Tbat  duty  ia 
no  sense  conditional  on  an  application  being 
made  to  the  Mamlatdar  for  the  purpose;  it  l& 
absolute  and  unqualified. 

Where  an  imperative  duty  of  the  charac- 
ter above  described  is  impased  upon  a  Courts 
then  the  Limitation  Act  has  no  &pplicatiou. 
4  Mad.,  172,  6  Bom.,  58G,  7  Bom.,  316,  8  Bovi.^ 
Sn  folloioed,  BABAJI  KHANDU  JI  v.  KU- 
SHABA  RAMAJI,     8    B.  L.    E-   218-80   B. 

415' 

14  Ss.  18,  21— Claim  disallowed  Mamlat- 
dar— Suit  to  establish — Limitation.  28  B> 
601.    See  Col.  1838  P.  L 

(U>  Act  X  of  1876— Bombay  Revenue 
Jurisdiction  Act.) 

1  S.  4 — "  Any  other  written  grant  " — 
"  Treaty  " — Construction  of  documeyit — Name 
given  by  parties  to  dGCumejit — Injunction. 

Clauses  [h),  [i),  [j  )  and  {k)  of  section  4  of 
the  Bombay  Revenue  Jurisdition  Act  are 
independent  of  one  another  ;  the  source  of 
title  referred  to  in  each  stands  apart  from 
the  rest  and  each  clause  is  connected  only 
with  that  portion  of  the  proviso  which  pre- 
cedes clause  {h}.  The  words  "  such  exemp- 
tion '*  in  clause  {j)  refeired  to  the  exemplioQ 
mentioned  in  that  portion.  The  exemption 
contained  in  clause  (j)  relates  to  a  written 
grant  other  than  that  which  falls  within 
clauses  (7^)  and  (i). 

Tbe  word  '  treaty  '  in  section  4  of  the 
Bombay  Revenue  Jurisdiction  Act  must  be 
interpreted  stricQy  and  must  be  held  to  mean 
an  agreement  between  two  or  more  independ- 
ent sovereign  powers  or  states* 
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Generally  speaking  the  name  given  by 
the  parties  to  a  document  is  not  conclusive 
a8  to  its  nature,  but  the  designation  given 
by  the  parties  themselves  to  it  cannot  bo  lost 
Bight  of  where  the  document  is  ambiguous 
and  is  susceptible  of  morn  than  one  construc- 
tion as  to  its  nature  and  scope. 

According  to  the  amendments  made  by 
Act  XVI  of  1877  nothing  coiitiined  in  section 
4  of  Act  X  of  187G  prevents  the  Civil  Courts 
in  the  districts  mentioned  in  the  second 
schedule  annexed  to  the  Act  from  exercising 
jurisdiction  over  claims  against  Govornment 
to  hold  land  wholly  or  partially  free  from 
payment  of  land  revenue. 

Held,  that  the  plaint  was  open  to  the 
obieotion  and  the  suit  as  framed  was  bad  but 
permission  to  amend  should  have  been 
granted. 

The  High  Court  remanded  the  suit  for 
re-trial  after  granting  permission  to  the 
plaintiffs  to  make  the  necessary  amendment. 
KALABHAI  BAPUJI  CHUDASAMA  v.  THE 
SECRETARY  OF  STATE  FOR  INDIA  IN 
COUNCIL     6  B  L  R  648=29  B  19. 

See  for  other  facts  col.  4^5  p.  1. 
2    S,  4 — Proviso — Suit  by  alienee  of  revenue 
for   distufbance   of  possession   by   stranger    or 
government — Statute  restricting  jurisdiction — 
Constr'actio7i  of — 

The  proviso  to  section  4  of  the  Bombay 
Bevenue  Jurisdiction  Act  contains  no  ex- 
ceptions in  respect  of  holdings  unaccompanied 
by  proprietary  right  in  the  soil^  and  there 
is  no  saving  clause  which  would  suggest  that 
Buch  a  claim  to  suoh  holding  might  fall  with- 
in the  purview  of  the  Pensions  Act.  The 
right  of  alienee  of  the  revenue  to  sue  for  dis- 
turbance of  his  possession  by  a  stranger  or 
by  Government  is  clearly  recognized  by  the 
proviso  and  the  only  condition  rei^uired  is 
that  the  claim  should  be  under  an  enact- 
ment^ instrument,  sanad,  written  grant  or 
judgment  such  as  is  described  in  the  proviso. 

The  general  prosuniptiou  is  against  con- 
strueing  a  statute  as  ousting  or  restricting 
the  jurisdiction  of  the  superior  Courts.  The 
intention  must  be  expressed  in  clear  terms; 
not  merely  implied,  but  necessarily  im- 
plied; the  general  rights  of  the  subjects  are 
not  hastily  to  be  assumed  to  b&  interfered 
with  and  taken  away  by  any  Act  of  Par- 
liament. Such  s-tatutes  are  to  be  strictly 
construed  when  their  language  is  doubtful. 
A  construction  which  would  impliedly 
create  a  new  jurisdiction  is  to  be  avoided, 
especially  v/here  it  would  have  the  effect 
of  depriving  the  subject  of  his  freehold  or 
of  any  common  law  r^ght,  or  of  creating 
au  arbitrary  procedure.  But  when  a  power 
has  been  conferred  in  unambiguous  la.ng- 
uage  by  statute,  the  Courts  cannot  inter- 
fere with  its  exercise  and  substitute  their 
own  discretion  for  that  of  persons  or  bo- 
dies selected  by  the  Legislature  for  the 
purpose. 

There  is  no  presumption  against  the 
finality  of  a  decision  by  an  authority  with 
StfttuLory    powers  to    proiiouuce  in  respect 
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of  &  duty   or   liability    created   by    the    itik- 
tuto. 

The  presumption  ia  Bgainst  the  inten- 
frion  to  bar  the  cognisance  of  the  Courts 
when  proprietary  rights  are  concerned,  un- 
less such  int«ntion  is  unambiguously  ex- 
pressed or  is  a  uecossary  implication.  BAL- 
WANT  RAMCHANDIUNATH  v.  THE  SEC- 
RETARY OF  STATE  FOR  INDIA  IN 
COUNCIL.  7  B.  L-  R.  479  =  29  B.  480. 
See  for  other  facts    Col.    Ill,  141,    lti28. 

3.  S.  4  {a)Stiit  a.jainst  Government- -Bom" 
bay    Act    (III  of  1S74). 

The  plaintiff  brought  a  suit  for  posses- 
sion of  land  claiming  title  under  a  person 
who  was  put  into  the  occupation  of  tho 
land  free  from  assessment  as  the  reward 
for  his  service  against  the  Secretary  of  State 
for  India  in  Council  ai;d  another  person 
who  was  put  into  possession  by  the  Collec- 
tor and  from  whom  the  Sanadi  service  for- 
merly rendered  by  plaintifi  was  thence- 
forth  accepted. 

Held,  that  the  suit  against  the  Secre- 
tary of  State  for  India  was  barred  by  sec- 
tion  4  (a)  of  Act  X  of  187&  and  it  could 
not  be  urged  for  the  plaintiff  in  support 
of  the  claim  that  his  claim  was  for  pos- 
session of  land,  while  the  property  that  ap- 
pertained to  his  office  was  not  the  land 
but  the  revenue  arising  from  the  land. — 
APPAJI  V.  THE  SECRETARY  OF  STATE 
FOR  INDIA  IN  COUNCIL.  6  B.  L.  R» 
488  =  28   B.  485. 

4  Ss.  4  (b)^  5— Bombay  Land  Revenue 
Code,  Section  52,  217-'Landlord  and  tenant 
— Inamdar^'s  right  to  recover  assessments  KowL 
Effect    of. 

The  plaintiff,  Inamdar,  sued  to  recover 
from  the  defendant,  occupancy  tenant^ 
the  assessment  of  the  lands  held  by  him, 
in  accordance  with  the  survey  rates.  The 
defendant  pleaded  that  under  certain  Kowla 
held  by  him  he  had  acquired  tho  right  to 
hold  the  lands  permanently  on  payment 
of  a  fixed  sum  as  rent.  The  plaintiff 
contended  that  this  objection  could  not  be 
raised    in  Civil  Court. 

Held,  that  au  objection  to  come  with- 
in either  of  the  two  heads  of  clause  (6)  of 
section  4  of  Act  X  of  1876  ('the  Bombay 
Revenue  Jurisdiction  Act)  must  be  aa 
objection  which  reaches  them  directly  i. 
e.,  an  objection  to  them  per  se  which 
admits  the  liability  to  pay  land  revenue 
on  the  part  of  the  objection  but  quarrels, 
with  its  amount  or  incidence  or  the  va- 
lidity and  effect  of  the  notifjcation  of 
Survey  Settlement  as  by  themselves  objection- 
able, not  because  some  other  right  affects, 
them  or  makes  them  inapplicable  to  his- 
particular    case.. 

The  effect  of  proviso  to  section  4  is. 
that  wber3  an  occupancy  tenant  holding 
under  Government  is  called  upon  to  pay- 
land  revenue  according  to  the  Survey  rates 
it  is  open  to  him  to  resist  the  claim  of 
government  in  a  Civil  Court  on  the  ground 
,  that  he  holds  under  &    written    grant    t>» 
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an  enactment  &o.  which  provonts  Govorn- 
mcMt  from  chiiining  more  tlian  cm  ba 
recovjrod    uaJor  grant  or  onactmjnt,  &j. 

''Objdctiond"  in  s3obioQ  4  clauio  (h)  niiy 
be  raised  by  a  suit  or  in  dafenca  to  a 
suit  but  iu  whiohovec  way  thoy  arc  raisod 
tbey  luust  ba  of  tho  particular  nature  do- 
Boribed  in  clauso  (b).  Whore  thjy  fall 
outside  that  class  thoy  can  be  raisod  in 
defence    to,   as    well  as  by,     suit. 

Sections  .52  and  217  of  tlie  Bombiy 
Land  Uovonuo  Code  do  not  affect  tlio  righ!i 
of  a  party  who  holdn  lands  undor  Govorn- 
mant  or  an  Inamlar  by  virtue  of  a 
special  grant.  Tho  effect  of  tha  first  is  to 
give  the  Collector  tho  discretion  to  fix  tho 
assessment,  tho  effact  of  tha  second  is  to 
render  the  occupants  in  alienated  villigas 
Bubjoct  to  a  sotblamant  like  the  occupants 
in  unalienated  villagas.  But  neither  section 
takes  away  any  legal  right  which  an  oc- 
cupancy tenant  may  have  acquired  indapaa- 
dently  of  his  bare  status  as  an  occupxncy  te- 
nant liable  to  piy  the  land  revanua  according 
to    survey  rates. 

When  it  was  proved  that  for  m:>r6 
than  12  years  preceding  the  suit  tha  de- 
fendant had  paid  assessment  according  to 
tha  Kowl  held  by  him  and  not  tha  bigher 
Birvey  rates  and  there  had  bean  no  de- 
mand on  the  part  of  the  Inamdar  and  no 
refusal  on  tha  part  of  the  tenant  iu  re- 
spect of  rent  at  a  higher  rata  thaa  that 
fixed   in   the    Kowl. 

Heldy  that  if  the  tenant  disputed  more 
than  12  years  before  suit  tha  Inamdar's 
right  to  recover  otherwise  than  under  tha 
Knowl  and  thereafter  for  12  years  he  went 
on  paying  the  reduced  assessment  under  it, 
the  Inamiar's  right  must  br3  held  to  ba 
barred  the  question  did  not  depend  on  mare 
demand  and  refusal.  LUKSPIQxM\N  NA- 
EaYANi).  GOVIND  MAHADEO.  GOVIND 
MAHADEO  V.  LUKSHUMAM  NaKAYAN. 
5  B.   L-  R.  694-28  B.  24- 

6     S.  11 — Bo, iibay  Land  Revenue   Act  (V  of 
1S79),  S.  203. 

The  plaintiffs  sued  for  a  declaration  that 
the  villaga  of  B.  togather  with  the  land,  trees, 
water  courses,  etc  ,  was  of  the  plaintiff's  khohi 
wahivat  and  that  the  defendant  had  no 
right  of  taking  any  vasul  more  than  tha  Sur- 
vey Assessmaut  and  that  the  plaintiffs  had 
the  righh  of  taking  by  thai  tUe  vasal  of  all 
lands  assessed  and  uaassossed  and  kkaraba 
etc.,  if  cultivated.  They  also  sued  for  dama- 
ges and  injuuctioo  and  masne  profits.  Tha 
suit  was  dismissed  on  the  ground  that  the 
Buit  was  barred  by  section  42  of  the  Specific 
Belief  Act. 

Held,  that  tha  ground  on  which  the  suit 
was  dismissed  was  wrong. 

T  i_ 

in  WIS  cjntandad  on  appeal  that  the  suit 
was  bad,  fi»f  the  provisions  of  saotion  31  of 
Act  X  of  1S76  had  not  been  observed. 

Held,  that  the  contention  had  no  force, 
for  the  act  or  omission  which  was  the  causa 
of  action  was  not  an  ordar  or  decision  in 
respect  of   wuigli  thorg   was  a.  right  of  appeal 
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iindar  tho  Land  R-svanue  Coda.  aAKFIMlAM 
KLUSli^TA  V.  THE  C0LLR3T0R  OF  R-iVT- 
NAGIUI.    6  B.  L.  R.  142  =  2J  B.  332- 

See  for  other  facts  col.  iSl. 

(1.5)  Act  V  Of  1878  (Abkari  Act) 

S.  16— Country  liquor — Attachment  ia 
exacution  of  a  m^ney  decree.  Sale— OoUeo- 
tors  parinission  — Llaforonoa  to  High  Court — • 
Action  by  a  third  parson  not  a  party  to  the 
suit.     10  B.  L.  U,  13  =  32  B.  157  Col.  1164  P.  I 

(16)    Act  V  Of  1S73  (Bombay     Land 
Revenue  Code). 

1  S.  15—-Mamlatdar — Subatittite's  jurlsdic* 
tion  to  exirclse  powers  of  Manilatdar. 

A  substituta  designated  under  Section  15 
of  the  Bjmbay  Land  Revenue  Code,  1879» 
cannot  exercise  the  powers  conferred  by  tha 
Mamlatdars'  Courts  Act,  1876,  on  the  Mam- 
latd^r,  to  whose  ofiiaa  ha  has  temporarily 
succaeded  DEORAR  vsrsiis  NARAYANDA3 
HARAKGHAND.     25  B  318  F  B- 

2  S.  37 — Kkoii  Tenure— Kkots  hav3  a  right 
to  cultivate  land  left  dry  in  a  river  aijoining 
their  land -^Alluvion — Khots  a&  farm'irs  : 

Where  the  Khots  of  a  village  claimed  a 
right  to  occupy  and  cultivate  land  left  dry  ia 
the  river  bad  as  far  as  tha  middle  of  the  bed 
opposite  thair  K.hoti  villages: 

Held,  that  they  v/ere  entitled  to  this  right 
and  that  S.  37  of  the  Land  Revenue  Code 
was  not  a  bar  to  such  a  right. 

Held,  further,  that  the  soil  of  land  covered 
with  water  may,  together  with  the  water  and 
tha  right  of  fishing  tharain,  be  specially  ap- 
propriated to  a  third  person,  whether  he  has 
land  or  not  on  the  border  thiraof  or  adjacent 
thereto.  THE  SECRETARY  OPSTATlilv. 
VASQDEO  SAKHARAil.  31  B  458,  9  B  L 
R719. 

3-  S.  43  R'.tle  3^— Natural  produce—Fees 
for  excavated  scorns  and  earth.  Imposition  of 
— Trespass  to  goods — Compinsztion — Damages, 
Tlia  plaintiff  acquired  under  a  lease  a 
piece  of  land  ao  Matheran  from  the  Qovern- 
ment  (defendant).  Tha  lease  provided  that 
the  lessee  should  build  one  bungalow,  and 
that  he  would  not  carry  on  any  excavation 
on  the  land  without  the  previous  permission 
in  writing  of  tha  Qjllector.  Fiaintiil  thaa 
applied  to  tha  Suparintandant  of  Matharan 
asking  for  parmission  to  dig  stones  for  build- 
ing parposas  and  the  parm.ssion  was  granted. 
After  this  when  tho  bungalow  v^as  in  course 
of  oonstruofcioa,  the  plaintiff  racaived  from 
the  Suparinteudant  a  notice  calling  on  him 
to  erect  boundary  pillars  on  his  land:  with 
this  requisition  he  complied,  using  for  tha 
purpose  sjones,  which  ha  had  previously 
excavated  under  the  parmission  already 
granted.  Upon  this  tho  plaintiff  was  called 
on  by  the  doiandant  to  pay  Rs.  2-2-0  as  tha 
price  for  the  stonas  used,  and  upon  bis  refus- 
al to  •mike  tha  payment,  the  amount  of  Rs. 
2-2-0  was  realizc>d  by  tho  dafeudant  by 
atU3haa>jab  ariid  sala.of  tha  mjv^J'bl.e  propas- 
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ty  of  the  plaintiff.  The  plxintiff  then 
brought  a  suit  praying,  infer  alia,  for  a  doo- 
laration  that  he  had  right  to  u-io  the  stones 
without  paymont  of  any  foes  and  for 
damages  (Hi.  200)  for  rocoveriag  the  amount 
realized  from  hi  in. 

Held,  (I)  that  the  suit  must  be  treated  as 
one  for  dainigon  in  rospoct  of  trespass  to 
goods  and  tho  plaintiff  was  entitled  to  recover 
from  the  defendant  Hi.  2-2  0  as  the  only 
legal  damages  he  had  aullered,  and  that  the 
claim  for  Us.  200,  vvhioh  was  apparently  for 
annoyance  and  insult  surtered  by  him,  could 
not  be  decreed. 

(2)  That  the  plaintiff  was  not  liable 
under  section  13  of  the  Land  Revenue  Code, 
1879,  for  the  expression  "  any  other  natural 
product  "  does  not  include    excavated  stones. 

(3)  That  under  rule  33  of  the  Land  Reve- 
nue Code  also  the  Collector  was  not  justifiad 
in  recovering  the  amount  claimed  by  defen- 
dant. MADHAVDAS  GOKALDAS  PASTA 
V.  SECRETARY  OF  STATE  FOR  INDIA.  6 
B.  L.R.1117. 

5  S.  52,  217 — Landlord  and  tenant — In- 
amdars  right  to  recover  assessments  — Kowl. 
Effect  of.  23  B.  14-..— See  Bombay  Act  X.  oj 
1876  S.  4  (h)  No.  4. 

6  Ss.  56,  51,  153 — Land  Rp.venae  Code  {Act 
V  of  1879,  Bom.),  Sections  56,  57,  153— Arrears 
of  assessment — Non  payment  by  Khatedar — 
Lands  in  pos'iession  of  a  holder  under  a 
mortgage — Forfeiture  of  lands  for  non-payjmnt 
of  assessment — Re-grant  of  the  lands  to  the 
holder  by  the,  Qooernment — Relations  between 
the  oiijlnal  mortgagee  and  holder. 

Forfeiture  ordinarily  implies  the  less  of  a 
legal  right;  by  reason  of  some  breach  of  obli- 
gation. 

When  arrears  of  assessment  are  levied 
by  sale,  then  section  56  of  the  Bombay 
Land  Revenue  Code,  1879,  in  porsuance  of 
an  obvious  policy,  empowers  the  Collector 
to  sell  freed    from  all   tenures,  incumbrances 

and   rights   created   by  the  occupant or 

any  of  his  predecessor  in  title  or  in  anywise 
subsisting  as  against  such  occupant.  Shoul.l 
the  Collector  otherwise  dispose  of  tlin  oc- 
cupancy, the  section  affords  no  such  pro- 
tection and  the  legal  lelation  must  be  de- 
termined by  reference  to  the  ordinary  law 
So  judged,  the  effects  of  a  forfeiture  and 
subsequnt  acquisition  of  the  forfeited  property 
are  subject  to  the  control  of  equities  aiising 
out  of  the  conduct  of  the  parties.  AlNtOLAK 
BANECHAND  v.  DlIONDl  KHANDU 
BHOSLE.    8B  LR860  =  30  B.  483. 

7  S.    Q'i—Perma'icnt  tenant,  position   of. 
The  position  of  a  tenant  of  a  Bhagdari  land, 

who  is  presumed  to  be  a  perm  inent  tonanD 
under  section  83  of  the  Land  Revenue  Coda, 
1879,  is  not  affected  in  any  way  by  the  pro- 
hibition contained  in  tlio  Bhigdari  Act 
against  alienation.  NAHVOIIAND  v.  Kli- 
KHUSHRU.    9  BLR  50;   31   B.  183. 

8  S.    84 — Annual    tenancy — Determination 
— Notice  by  landlord. 

An  annual    tenancy   to  which    the    Lind 
RevonuQ  Code  applies,   cannot   bo   detormiu- 
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ad  without  a  notice   in  wr'ting   by  t'hi  lanfj* 
lord  or  by  the  tenant.     OJilllWLAL  v   GO" 

PAL.    9  B  L  R.  1332--33  B73. 

9  S.  di  -~Laiidt)rd  and  V'ir.ant  —  Kjectmint 
— Notice  to  qui t  — Necessity  of  procinj  service 
of  proper  notice  to  quit. 

The  plaintids  sued  to  eject  the  defend- 
ants from  certain  land,  alleging  that  they 
wore  yearly  tenants.  The  defendants  (enter 
alia)  pleaded  tbat  th^y  were  pirmineafe 
t^iuant  .  The  plaintiffs  at  t'lo  heiring  did 
nut  prove  service  of  nor^oj  to  quit  as  re- 
quired by  section  84  of  the  Lind  Revenua 
Code  (Bjm.  Act  V  of  1197),  but  contended 
that  service  of  notice  was  admitted  by  tha 
defendants    in  their    written  statement. 

Held  that  the  defendants  in  their  written 
statement,  although  not  expressly  denying 
the  receipt  of  a  notice,  disputed  its  legality, 
and  thereby  threw  on  the  plaintiffs  tha 
burden  of  proving  the  service  of  a  proper 
notice*  No  such  proof  was  given.  Co'  ae« 
quentiy,  even  assuming  that  thi  d-jfendauta 
were  yearly  tenants,  the  plaintiffs  had  not 
proved  the  termination  of  thf*  tenancy  oc 
their  right  to  recover  possession.  G  \NO(J 
u.  SHRl  DEV  SIDHESHvVAR.  X  L.  R  23 
B.  380. 

10  Ss.  119,  120,  12'-^La'id  R''v^,n>ie^ 
Boundary  dispute — Seltlemmt  of  such  dispute 
by  Collector — Civil  Courtis  jurisdic'ion. 

S.  121  of  the  Land  Revenue  die  (Bom 
Act  V  of  1879)  must  ba  read  along  wiLh  Sg. 
119,  120,  of  the  Code.  It  is  only  when  a 
boundary  dispute  arises  bitwesu  the  owhera 
of  adjoining  lands,  and  tha  CoUIector  is 
called  upon  to  determine  the  dispi^e,  that 
his  determination  becomes  fiiil  under  <i, 
121  of  the  Code  so  as  to  oust  the  jurig* 
diction    of    the  Civil  Court.     LAKSFIM^Nu. 

ANTAJI-    2  B.  L.  R.  1033  =  25  B-  312. 

11  S.  153— See  30  B.  4GG  No.  6  s:.pru. 

12  S.  203— Execution  of  decree —Appeal 
against  order  passed  by  Collector — 7  B.  L. 
R.    G32  Col.  1178  P.  I. 

13  S.  203—28  B.  332-566  Bombay  Act  X 
of  1876  No.  5. 

14  S.  a  14— Rule  ITT  (c)--Cuttlng  free  stand' 
ing  in  an  assessed  occcpied  survey  n  iviber. 

The  accused  was  convicted,  uude:  Rnla 
111  {I}),  section  214  of  the  Land  Revenua 
Code,  for  cutting  a  tree  standing  in  an  assea- 
sed  occupied  survey  number. 

Hid,  that  the  conviction  was  illegal 
EMPEROR  V  VENKAPPA.    4  fi.  L-  R.  625. 

15  S.  2U— Right  to  recover  voluntary 
payments.  4  B.  L.  R.  299—26  B.  504  col.  327 
p.  I. 

16  S.  314,  Rule  19  anl  21— Landlord  and 
Tenant — Lease — Condition — Conditlo)i  bind- 
ing tsnant  to  reclaim  land — Me.ming  of  the 
word  "  reclaim  " — ConstricctLon. 

On  the  IGth  June  1835,  certain  mxr-hy 
land,  adjoining  the  sea,  comprising  about 
730  acres,  was  leased  by  Government  to  tna 
plaintiti  in  perpetuity,  subject  to  the  cou« 
dition  (inter  alia)  that  if  the  whole  of  it  wig 
not   reclaimed   (navasadhya)  by    the   end  ol 
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ten  years,  tho  loaso  might  bo  "canoollocl.  At 
the  eud  of  the  ten  years,  only  83  acres  of  the 
laud  wore  actually  under  cultivation.  The 
remainder  had  boon  rendered  safe  against 
the  inroad  of  salt  water.  In  March  18R\,  the 
Government  cancelled  tho  lease,  on  the 
ground  that  the  plaintid  had  not  brought 
tha  whole  of  the  land  into  cultivation.  The 
plaip^in  thereupon  instituted  this  suit,  pray- 
ing for  a  declaration  that  the  Government 
had  no  right  to  cancel  the  lease,  and  for  aia 
injunction  restraining  it  from  taking  pos- 
session of  the  land.  Ho  contended  that 
under  the  condition  he  was  only  to  reclaim 
the  land  from  the  sea  and  that  he  had  don« 
so;  that  he  was  not  bonnd  to  render  the  laud 
fit  for  cultivation,  but  that,  if  bo  was,  he 
had  done  so  as  far  as  it  was«possibie. 

Held,  awarding  tho  plaintiffs  claim,  that 
on  the  construction  of  the  lease  tha  term 
••reclaim"  {navasadhya),  as  used  in  the  grant, 
meant  nothing  more  than  recovering  the  land 
from  the  dominion  of  the  sea,  and  did  not 
include  the  further  obligation  of  rendering 
the  land  fit  for  cultivation.  The  plaintiff, 
having  erected  the  necessary  embanknaents 
to  shut  out  the  sea,  was  entitled  to  say  that 
he  had  reclaimed  the  land  and  satisfied  the 
terms  of  the  grant.— SHAMRAO  PANDUR- 
ANG  y.  SECRETARY  OP  STATE,  25  B-  32. 
17    S.  217-28.  B.  74.  No.  5   su^ra. 


(17)    Act 

Act.) 
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Ss.  3,  5,  8,  27,  87  and  285— Bombay 
Irrigation  Act  (VII of  1879)  Sections  5,  8  and 
28 — Canal — Nala — Stream — Riparian  rights^- 
Interference  by  Irrigation  Depart7nent. 

The  IrngatioQ  Department  claimed  the 
right  of  making  a  bund  in  a  nala— as  against 
the  defendant  who  held  land  past  which 
the  nala  ran.  It  was  contended  that  the 
nala  was  not  a  canal  within  the  meaning  of 
section  3  of  the  Bombay  Irrigation  Act, 
1879. 

The  nala  was  crossed  at  a  considerable 
distance  to  the  notth  of  the  defendant's  land 
by  a  Government  Irrigation  canal.  The 
•water  flowing  in  tho  nala  was  derived  from 
two  sources,  (1)  from  rain  v/ater  from  the 
hills  and  catchment  area  of  the  nala,  and  (2) 
from  percolation  water  or  wasiie  from  the 
canal.  Apart  from  abnormal  periods  of 
drought,  the  second  of  the  two  sources  was 
perennial  and  the  more  important  of  the 
two.  There  was  a  surface  flow,  in  the 
portion  of  the  nala  under  dispute,  before  the 
canal  was  made,  and  the  flow  lasted  through 
the  rains  and  for  a  portion  of  the  cold 
weather. 

Held,  that  the  Irrigation  Department  had 
failed  to  establish  the  right  claimed,  the  nala 
not  being  a  canal  but  a  stream,  and  the 
defendant  had  a  right  to  the  natural  straam 
as  incident  to  his  holding.  THE  SECRETARY 
OP  STATE  FOR  INDIA  IN  COUNCIL  v. 
BALW ANT  G ANBSH  OZE.     S.  B.  L.  H-  790 

-28.  B.  105. 


(18) -Act     XVII     of   1879.     (Dekhan 
Agriculturi8ts  Eolief  Act). 

1  S.  1 — Written  document— Oral  evidencQ 
for  contracting  the  document — Oral  evidenca 
permissible  to  show  that  contract  was 
obtained  fradulently.  30,  B.  42G  Col.    207  P.  I, 

2.  S.  2 — AQricnlturist — Assignee  of  Govern* 
mcnt  assessment — Inamdar, 

A  man  ia  not  excluded  from  being  an 
agriculturist  merely  because  ho  may  hap- 
pen to  be  an  assigneo  from  Government  o£ 
assessment,  if,  in  fact,  he  by  himsjlf  or  by 
his  servant  or  by  the  tenants^earns  his  live- 
lihood    wholly   or     principally     by   agricul- 

tUiO. 

An  inamdar  even  if  ho  be,  as  inamdar^ 
merely  aa  assignee  from  Government  of 
assessment,  still  miy  earn  his  livelihood 
wholly  or  principally  by  agriculture  in  re- 
spect even  of  the  land  included  within  tha 
limits  of  tha  inam.  Thus,  an  inamlar  who 
is  merely  an  assignee  of  Government  reve- 
nue may  also  have  occupancy  rights,  ia 
respect  of  the  lands  over  which  no  has 
these  inam  rights.  It  is  clear  that  aa  inam- 
dar  may  have  occupancy  rights  and  in  tre- 
spect  of  those  occupancy  rights  thera  may 
arise  an  income  which  wjuld  make  tha 
person,  who  also  happens  to  bo  an  inamdar^ 
an  agriculturist  within  the  mjaning  of  tha 
Dekkhan     Agriculturists'     Relief    Ach,    1879. 

pershotam  MURLIDHAR  v.  sitaram 

BALKRISHNA.     8  B.   L.   R.   606- 
3.     S.   8.   01.  (x). 

A  suit  for  land  ravenuo  does  not  fall 
within  section  3  of  tha  Dekhaa  Agricultur- 
ists'   Relief  Act  1879. 

The  last  clause  of  sub-section  {w)  re- 
lates orily  to  contractual  engagements.  But 
the  liability  for  land-revenue  does  not  spring 
from  a  contractual  engagement,  nor  is  tha 
claim  in  respact  of  it  one  for  rent  or  dama- 
ges within  tha  meaning  of  sub-section  (x). 
SHEIKH  GDLAM  v.  KASHINATH.     25  B. 

2U. 

4-    Ss.  3   and  11 — Suit  on  mortgage  against 
agriculturist-'- Jurisdiction. 

S.  11  of  the  Act  applies  only  to  suits  of 
the  description  mentioned  in  S.  3,  g1.  {w),  i,e,, 
to  suits  for  money  due,  on  account,  for  the 
price  of  goods  sold,  and  on  contractual 
engagements.  Clause  {y),  however,  of  tha 
same  section  refers  sp'icifically  to  suits  for 
the  sale  of  the  mortgaged  properly.  So, 
where  the  money  to  be  recovered  is  charged 
on  immoveable  property  and  the  claim  is  to 
enforce  that  charged,  the  suit  is  excluded 
from  tha  soopa  of  the  clause  (w)  (25  B.  244 
247)  Ref. 

Held,  that  a  suit  against  an  agricuUurist 
to  enforce  a  mortgage  claim,  in  the  Court 
within  whose  jurisdiction  tha  mortgaged  pro- 
perty was  stuated,  fell  under  the  spacifio 
description  in  cl.  {y),  and  that  the  mora 
general  description  in  cl.  (w)  was  not  applic- 
able, and  that  S.  11  of  the  Act  was  therefore 
no  bar  to  the  jurisdiction  of  the  Court. 
NCR  MAHOMED  LALAN  v.  SAYAD  KG- 
SHAN  SHAH,    1  S.  L.  .  R.  246. 
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6.  S.  12Suit— Accounts— *  Claim  '  inter- 
pretation of. 

The  existence  of  a  dispute  as  to  the 
amount  of  the  creditor's  chiira  is  a  prelimi- 
nary condition  to  the  necesr^ity  fur  the  in- 
quiry directed  by  S.  12  of  the  Dekhan  Agri- 
culturists Relief  Act,  1879.  The  word  'claim' 
in  the  section  moans  not  merely  the  amount 
of  the  principal  lent,  but  the  aggregate  of  the 
sums  payable  in  consequence  of  the  liability 
created  by  the  terms  of  the  coutract  of  lend- 
ing embodied  in  the  bond.  PATLUlilN 
HAMBIEiJI  V.  NARUBIN    HARI.     7   B-  L- 

R-688. 

6  Ss.  12,  13— Usufructuary  mortgage—Re- 
deviption — Accounts  taken — Result  of  the 
account. 

The  provisions  of  S.  13  of  the  Dekhan 
Agriculturists'  Relief  Act,  1879,  are  imperative. 
The  amount  due  in  a  suit  for  redemption  of  a 
usufructuary  mortgage  in  which  the  pro- 
visions of  S.  12  of  the  Act  have  been  complied 
with,  is  the  amount  which  is  found  to  be  due 
upon  taking  accounts  in  the  manner  provided 
by  S.  13.  It  is  not  enough  that  the  Court 
should  ascertain  the  consideration  for  the 
mortgage  bond  after  an  inquiry  under  S.  12 
and  then  proceed  to  pass  a  decree  for  the 
amount.  DADABHAI  MUSE  YALLI  v. 
DaDABHAI  YALLI  ABHRAM.     IQ  B-  L- R- 

745-32  B.  616. 

7  S.  12,  13— Withdrawal  of  suit— With- 
drawal in  appeal — Change  in  substantive  law 
during  progress  of  a  suit —  Law  applicable  to 
the  suit.  10  B.  L.  R.  C25.— See  Acl^V.  of  190S 
(C.  P.  C.)  0.  XXIII.  R.  1. 

8  Ss.  12,  13  and  71  A — Restrospective 
effect— Enactment  relating  to  procedure — Con- 
struction   of    statutes. 

Ss.  13  and  71  A  of  the  Dekan  Agri- 
culturists R6lief;Act  1879,  do  not  apply 
to  suit  instituted  before  the  Act  came 
into  force  in  the  particular  district  in 
which    the  suits  are  instituted. 

S.  12  of  the  Act  must  be  allowed  a 
retrospective  effect  only  in  so  far  as  it  re- 
gulates the  procedure  of  the  Court.  The  por- 
tion of  the  section  ''and  secondly,  with  a  view 
to  taking  an  account  between  such  parties 
in  manner  hereinafter  provided"  must  be 
denied  a  retrospective  etiect.  8  Bom.  L.  R. 
798  approved.  PATfiMABEBI  BUDRUDDIN 
V.   GaNESH   BaLLAL   JOGLEKAR.    9    B- 

L    R  9i7;  F    B 

9  S.  io— see  32.  B.  516  No.  6, 10.  B.  L. 
R.  635  No.  7,  9  B  L.  R.  917  No.  8 
supra 

10  S.  15  (b)— Decree  for  redemption— Pay- 
ment by  instalments— Failure  to  pay  the  in- 
stalments— Directions  ojnsecj[Uent  upon  the 
failure. 

lu  a  redemption  decree,  passed  under 
the  provisions  of  the  D3kkhan  Agricultur- 
ists' Relief  Act,  1879,  the  Subordinate  Judge 
made  the  decretil  amount  payable  by  iustal 
meuts;  and  farther  ordered:  "On  failure 
to  pay  any  two  successive  instalments,  de- 
fendant No.  1  do  recover  the  whole  amount 
due  by  sale  of  the   mortgaged   property  and 
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the  deficiency  if  any  from  the  plaintifta 
personally."  On  appeal  the  High  Court  an- 
nulled tlio  above  order  and  subatituted  in  its 
place  the  following  direction  :  If  the  sum 
payable  under  the  direi:lion  aforesaid  is  not 
paid  when  dur;,  then  defendant  No.  1  will  ba 
at  liberty  to  apply  to  the  Court  for  such  or- 
der as  he  may  be  entitled  to  uudor  section  15 
fb),  sub-section  2  of  the  t)ekhan  Agricul- 
turists' Relief  Act.  PANDHaRINATH 
SAKHARAM     v.      SIIANKAR      NARAYAK 

JOSHI.    8  B.  L.  R-  488. 

11  S.  15  {b)— Decree  for  redemption—Power 
to  order  instalments— Interest  provided  by 
the  decree  cannot  be  subspquently    cancelled: 

S.  15  (b)  of  the  Dekhan  Agriculturists* 
Relief  Act  1879  does  not  allow  the  Court  to 
cancel  a  directioa  for  payment  of  interest 
contained  in  the  decree.  The  section  says 
that  the  Court  in  the  course  of  any  proceed- 
ings under  a  decree  for  sale  may  direct  thafe 
any  amount  payable  by  the  mortgagor 
under  that  decree  shall  be  payable  ia 
such  instalments^  on  such  dates  and  on  such 
terms  as  to  the  payment  of  interest  as  id 
thinks  fit.  But  the  interest  is  as  mach  payable 
under  the  decree  as  the  principal,  and  tha 
section  does  not  &ay  that  the  Court  may 
direct  that  any  amount  payable  under  tha 
decree  shall  not  be  payable;  it  merely  em- 
powers the  Court  to  m.Ddify,  in  the  particu- 
lar manner  there  described,  the  terms  of 
the    payment.     GOKALD\S   V.   GOVIND.— 

9  B  L.  R.  1334  =  32  B   98 

12  S.  15  B— Decree— lastlements—Poiuer  to 
award  fresh  instabnents. 

Where  a  decree  allowing  instalrrienta 
has  already  been  obtained,  Section  15-B  of 
the  Dekhan  Agriculturists'  Rehcf  Act,  1879* 
does  not  permit  the  executing  Court  to  re- 
consider the  whole  matter  afresh  with  a 
view  to  the  substitution  of  some  new  schema 
of  instalments. 

The  second  clause  of  section  15-B  of 
the  Dekhan  Agriculturists'  Relief  Act,  1879, 
refers  only  to  those  cases  where  directions 
for  paym.8nt  hdve  alreadv  been  given  uu- 
d  r  the  first  clause.  SHANKAR  SHAMRAO 
V.    SHANKARAGANDAYYA.     10    B     L-    R. 

538' 

13  S.  15  {b}— Decrees-Instalment. 

S.  15  B.  of  the  Dekhan  Agriculturists' 
Relief  Act  gives  a  discretionary  power  to  tha 
Court  to  m,ake  the  decretal  amount  payable 
by  instaliDontsin  the  course  of  any  pr'jceediug 
in  execution  of  a  decree  for  redemption, 
foreclosure  or  sale.  The  power  can  bo  ex- 
ercised by  the  Court  siio  molu,  and  at  any 
time  in  the  course  of  a  proceeding.  It  i3  a 
povver  not  suVi^ct  to  limitation.  BALAJI 
BHAWANRAvJ  c.    DATTO    RAMCHANDRA. 

9  B.  LR  1026 

14  S.    15  {b}— Power    of  Court  as  to  pay* 
ment  of  interest— Discretion. 

i  Sub-S.  lof  S.  15  (6)   of  tha   Dekhan    Agri- 

;  cuUuristb'    Relief    Act    1870   does     not    maka 

'  it   compulsory    oa    the   Court     to   award    in- 

j  tereat   uuder  tho  section.    There  is  a  discra- 
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tion    in    tbo   Court  as    to  whether      or     not 
interest   should    bo    allowed.     NATHU     LA- 
KSlIiMAN  V.    VAZIKR  BIIAU.   9   B.    L.  R 
650  =  816  450. 

15  S.  15  (b)—cls.  (7)  and  (2)— Decree  on 
mortgage— rayment  by  ivHahncnts-Sale  on  de- 
fault in  payment  of  an  instalment— Applica- 
tion to  make  the  decree  absolute — Extension  of 
the  provisions  of  the  Dekkhan  Agriculturists 
Edief  Act  {XVII  of  1879)  to  the  District- 
application  for  payment  by  instalments. 

The  Court  of  the  First  Class  Subordinate 
Judge  of  Dharvvar  passed  n,  decree  on  a 
mortgage  which  directed  pavmont  of  the 
debt  by  instalments  and  on  default  of  the 
payment  of  an  instalment  the  debt  to  be 
recovered  by  the  sale  of  the  mortgaged 
property.  ^ 

Tho  judgment-dobtor  having  failed  to 
pay  an  Instalment  the  decree-holder  applied 
for  the  decree  to  be  made  absolute.  In 
the  meanwbile  the  provisions  of  the  Dek- 
khan Agriculturists'  Relief  Act  (XVII  of 
1879)  were  extended  to  the  Dharwar  Dis- 
trict and  the  judgment-debtor  having  there- 
upon applied  for  instalments  under  sec- 
tion   15B   of   the    Act 

Held,  that  there  is  nothing  in  section 
15B  of  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879)  to  warrant  the  view 
that  the  legislature  intended  that  when  a 
decree  allowing  instalments  had  already 
been  obtained,  the  whole  matter  should 
be  re-considered  afresh  in  exeQution  with 
a  view  to  substitute  some  new  scheme  of 
instalments. 

Held,  further,  that  the  second  clause 
of  section  15B  refers  only  to  those  cases 
where  directions  for  payment  have  already 
been  given  under  the  first  clause  of  that 
section.  SHANKAR  SHAMRAO  v.  SHAN- 
KARGAUDAYA82  B   445- 

16  Ss.  15  (b)  and  20— Decree— Execution 
transferred  to  Collector-Partial  execution 
—Application  for  instalments— 31  B.  120  Col 
1982  P.  I,  ^    • 

iM\  ^'4^--^*'^*^  Procedure  Code  (Act  XIV  of 
Jab^j,  s.  13— Suit  on  a  promissory  note— Issue  as 
to  paijment  by  instalments— Finding  in  the  r.e- 
gat%ve--Extension  of  the  Dekhan  Agricultur- 
zsts  Belief  Act  (XVII  of  1879)  to  the  Dis- 
trict—Application for  instalments— Bes  iudi- 
cata  •' 

In  a  suit  instituted  in  the  Court  of  the 
l^irst  Class  Subordinate  Judge  of  Ahmed- 
abad  on  a  promissory  note  an  issue  was 
raised  as  to  whether  the  amount  sued  for 
should  be  made  payable  by  instalments  and 
the  findiDg  was  in  the  negative.  The  suit  was 
decreed  on  the  21st  July  1905.  The  Dekban 
Agriculturists'  Relief  Act  {XVII  of  1879)  was 
extended  to  the  Ahmedabad  District  on  the 
15th  August  1905.  Thereupon  the  defendant 
having  app  led  for  payment  by  instalments 
the  application  was  dismissed  on  the  eround 
that  the  question  of  instalments  was  r^s  ju- 
cLicata.  •' 

Held,  that  the  section  13  of  the  Civil  Pro- 
cedure   Code    (Act    XIV    of    1882)   was   not 


applicai)l(\  Section  20  of  tho  Dekkhan  Agri- 
culturisi  .'  Relief  Act  (XVII  of  1879)  contum- 
platoH  tliat  even  when  a  doct-ee  has  been 
passed  which  does  not  allow  of  instulmouta, 
tho  Court  should  have  power  to  allow  instal- 
ments in  execution.  BAI  DIWALl  V  PATEIi 
GIRDHAR.    10  F.  L.  R  577    32  A-  391. 

18  S.  20-31  B.  120  No.  10  supra. 

19  S.  22. 

Under  section  22  of  the  Dokhan  Agri- 
culturists Relief  Act,  immoveable  property 
belonging  to  an  agriculturist  cannot  bo  sold 
in  exocnlion  of  any  decree  or  order,  unless 
it  has  boon  specifically  mortgaged  for  tha 
repayment  of  tho  debt  to  which  such  dec- 
ree or  order  relates,  and  the  security  still 
subsists.  The  word  'specifically'  has  no  great- 
er force  than  the  word  "specific"  in  sectioa 
58  of  the  Transfer  of  Property  Act.  BAL- 
SHET  V.  DHONDO  RAM  KRISHNA.  3  R. 
L.  R.  645.  ° 

20  S.  44— Partition— Joint  family  proper- 
ty— Conciliation  agreement — Consent  decree 
—7  B.  L.  R.   659,   060—30  A.    101  Col.   142  P. 

21  Ss.  46,  47 —Conciliator's  certificate  ob- 
tained in  the  name  of  one  co-parcener — Suit 
on  behalf  of  the  family — The  remaining  cO' 
parceners  joining  as  plaintiffs  to  the  suit — 
Hindu  Law — Manager — Powers  to  represent 
the  f  amity. 

In  a  suit  brought  on  behalf  of  a  joint 
Hindu  family  the  Conciliator's  certificate 
required  by  section  46  of  the  Dekhan  Ag- 
riculturists' Relief  Act  (XVII  of  1879)  was 
obtained  in  the  li.an^  of  one  of  the  cu-par- 
ceners  alone  but  all  the  co-parcet^ers  j  )iu- 
ed  as  plaintiffs?  and  admitted  in  the  pidint 
that  the  certificate  had  been  cbtaincd  oa 
behalf  of  the  joint  family.  It  was  objected 
to  this  suit  that  aa  the  certificate  was  in 
the  name  of  one  of  the  plaintiffs  the  suit 
could  not  lie. 

Held,  overruling  the  objoction,  that  the 
certificate  obtained  by  one  of  the  co-par- 
ceners, who  was  either  the  managing  mem- 
ber of  the  family  at  the  time  the  certifi- 
cate was  obtained  or  who  though  not  ma- 
nager obtained  it  with  the  consent  and 
on  behalf  of  the  joint  family,  actirg  as 
its  agent,  was  sufficient  to  support  the 
suit. 

The  rule  of  Hindu  law  is  that  a  joint 
family  is  represented  in  all  transanctiou  or 
concerns  with  the  outside  world  by  its  karta 
(manager)  provided  these  are  for  the  bene- 
fit or  necessity  of  the  family;  and  that  any 
CO  parcener  who  does  not  occupy  that  posi- 
tion of  manager  can  repre?eut  and  bind 
the  family  in  such  transaction  or  con- 
cerns, provided  he  was  either  previously 
authorised  to  represent  it  or,  in  the  absence 
of  such  authority,  the  other  co-parcenera 
subsequently  by  words  or  conduct  ratified 
his  acts.     VITHU    DHONDI  v,  BABAJI    BA- 

HIRU.    10  B.  L  R-  505=82  B  375 

22  S.  63  A.  Transfers  of  Property  Act  s. 
o9 — Exccuti  n  of  dted—  Absence  of  aUe^ta'io'i 
—  Signature  by   the   ivriter   of  the  deed-Sig- 
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nature  by  Registrar  under  section  63  A  of  the 
Bombay  Act  XVII  of  1879— Not  valid  attesta- 
tions. 

A  deed  of  mortgngo  boro  at  its  conclu- 
Bion  the  signature  of  tbo  writ  r  of  the  deed 
and  also  the  signature  ol  the  Sab  Registrar 
under  a.  63  A  of  the  Dokhan  Agi-icul- 
turists'  Relief  Act,  187Q.  It  was  not 
separately  attested  by  two  witnesses  as 
required  by  s.  59  of  the  Transfer  of  Property 
Act,  1882. 

Held,  that  nietber  the  one  nor  the  other 
signature  can  be  treated  as  an  attestation; 
and  the  deed,  therefore,  was  not  validly  exe- 
cuted. 

An  attesting  witness  is  a  witness  who  has 
seen  the  deed  executed  and  who  signs  it  as  a 
Witness.  RAMU  SHIVJX  BARATE  v,  LAX- 
MANRAO  KRISHNA.  IQ  B  L  R.  943- 
1^3  S.  71,  9  B.  L.  R.  917  No.  8  suj>ra. 
24  Ch.  II. — Suit  based  on  dispossession  of 
an  existing  possession — Incidental  reference  to 
a  mortgage  in  plaint. 

A  suit  based  on  a  dispossession  of  an  ex- 
isting pusse-^siou  does  not  fall  within  chapter 
II  of  the  Dckhan  Agriculturists'  Relief  Act 
(Act  XVII  of  1879).  An  incidental  reference 
to  a  raorlgngo  in  the  plaint  doss  not  affect 
the  question  wlioii  the  suit  is  one  to  recover 
po^rsessiou  from  a  person  who  is  not  the 
mortgagor.  Mulchand  Ravji  (18^3  P.  J.  p, 
18i)  followed.     KRISHANJI  17.   HARI.     6  B- 

Jj-K   188=28  b  635. 


(19)  Act  I 

Act) 


of  1880  (Ehoti   Settlement 


1  Sees.   3  {5),  9,    10— Privileged  occupant — 

Dharekari,       quasi-- Dliai  ekari, Occupancy 

tenant—  Transfer  of  land  to  another  on  sale — Not 
a  resignation  so  as  to  be  at  the  disposal  of  the 
Khot, 

By  transferring  his  land  on  sale,  an  occu- 
pant does  not  resign  it  within  the  rDeaniug 
of  section  10  of  the  Khoti  Act  (Bom.  Act  I  of 
1880),  so  as  to  place  the  land  at  the  disposal 
of  the    Khot.     RAMCHANDRA  v.    DATTAT- 

BAYA.    9  B  L  B  820  =  81  B  267- 

2  S.  6y  9 — Landord  an  d  Tenant—  Occupancy 
tenant — Khot — Mortgage  by  tenant— Forj eiture 
of  tenancy. 

There  is  no  authoril,y  for  saying  that  an 
occupancy  tenant,  whose  tenancy  is  not 
determined,  forfeits  his  tenancy  by  parting 
temporarily  with  the  possession  of  his  land 
to  another  witiiout  resigning  the  land  as 
completely  as  would  be  necessary,  in  the  case 
of  privileged  occupants  of  another  sub-class, 
to  place  thu  land  at  the  di.sposal  of  the  kliot. 

Aud  so  long  as  his  Lenaucy  is  not  deter- 
mined, the  laud  is  not  at  the  disposal  of  the 
hhot.  And  the  kJiot  cannot  claim  to  treat  the 
person  in  possession  undv'r  a  right  derived 
from  the  occupancy  tenant  either  as  a  tres- 
passer even  as  a  yearly  tenant,  so  long  as  the 
privileged  occupant's  rights  remain  undeter- 
mined by  resignation,  lapse  or  duly  certified 
forfeiture.     'YESA    v      SAKHARAM    GOPAL 

GAxNU.    7  B.  L.  E  941  =  30  B  290- 


3  S.  8 — Khoti  nisbat  land— Customary  rate 
of  that. 

S.  8of  Act  I  of  1880 (Bombay)  provides 
tliat  tenant  other  than  occupmcy  tenants 
shall  hold  thfir  lands  on  tho  terms  agreed  oq 
between  the  Khot  and  them'^elvos,  and  in  the 
absence  of  such  agreement  shall  be  held  liable 
to  pay  rent  to  the  Khot  at  the  same  rates  aa 
are  paid  by  occupancy  tenants,  for  all  Khate- 
dars  other  than  certain  specified  cl  ibses. 

Held,  that  the  rate  payable  by  the  defen- 
dant in  respect  of  khot-nisbat  lands  must  be 
determined  in  accordance  with  section  8  i.  e., 
in  accordance  with  the  rates  fixed  for  occu- 
pancy tenants.  KRI3HN0VA  NAYAK  v. 
KKSHAV  BALKRISHNA.     4  B.    L-    K- 606 

=  27  B  71. 

4  S.   9 — Mortgage — Occupancy    rights — Es- 
toppel. 

In  a  suit  on  a  mortgage  of  occupancy 
rights  for  sale  of  the  mortgaged  property 
t^'o  defendants,  sons  of  the  mortgagor,  plead- 
ed that  their  father  had  no  right  to  trans- 
fer the  occupancy  rights  and  the  mortgage 
was  ineffectual. 

Held,  that  the  defendants  were  estopped 
from  raising  *^^he  pica.  The  mortgagor  could 
not  question  his  right  of  transfer,  and  the 
defendants  who  inherited  the  occupancy 
rights  as  heirs,  such  rights  being  heritable, 
were   also    estopped. 

Section  9  of  the  Khoti  Act  ([  of  1880, 
Bombay)  is  not  retrospective.  JAYRaI\I 
B\PU  CHAW  AN  V.  N^i^AYAN  A/IBAJI 
GHAVAN.    5  B  L  R   652 

5  S.  9—Sie  31  B.  267  No.  1,  30  B.  293 
No.  2  supra. 

6  S.  10— Occupancy  tenant — Resignation 
to   khot. 

When  an  occupancy  tenant  transfers 
land  to  another  on  a  sale  deed,  he  cannot, 
according  to  the  ordinary  usage,  be  said  to 
have  resigned  the  laud.  Though  the  con- 
sent of  the  Khot  is  not  necessary  to  a  re- 
signation, still  the  resignation  must  be  made 
to  the  Khot,  and  it  is  only  to  the  Khot 
that  the  resignation  can  be  made.  As  to 
whether  or  not  a  particular  transaction  id 
a  resignation  to  the  Khot  must  depend 
upon  the  circumstances  of  each  case.  BA- 
DE^H\ri  MAHAM\DSHAII  v,  NARAYa^T 
AN\NT    SAMANT.     9   B-  L-  R   829- 

7  3.  10  Khot— Khofci  Kliasgi  lands—Lap- 
sed lands— Khot's  power  over  lapsed  lands 
— Dunlop's  pro  -.lamation  of  1824  6  B.  L.  R. 
864    Gol.  239  P.  1. 

8  S.    10— 8  L  B.  267    No.  1  supra. 

9  S.  16,  20,  21— Khotk  -shirer  refusing 
his  consent— Sottlomant  register— -Limitaciou 
3    B.  L.  R.    181  Col.    1910  P.  I. 

10  S.  21— S^tllemoit  officer,  decision  of — 
Suit  to  alter  or  modify  decision — Limitation 
— Starting   point — Limitation    Act  A>t.    120. 

The  suit  conteraplatod  by  section  21  of 
the  Bombay  Act  I  of  1830,  which  may  be 
brought  far  the  purpose  of  h-wing  the  deci- 
sion ^of  a  Settlement  OflQcer  set  aside  or 
modifiod  is  governed  by  Art.  120  of  the 
Limitatiou  Act  IS  B.  344  fall. 
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Tho  starting  point  of  limitation  for 
bringing  a  suib  lo  liavo  tho  docision  of  a 
Settlemout  Officer  sot  aside  or  modified  is 
the  date  when  tho  dooisian  is  duly  pro- 
nounced after  notice  to  the  parties  and  that 
is  prima  facie  \\\q  data  tho  decision  boars. 
Bat  if  duo  notice  was  not  given  and  the 
party  afiocted  became  aware  of  tho  decision 
only  subsequently  ho  will  have  six  years 
from  such  later  date  within  which  to  bri^jg 
bis  buit--GOPAL  v.  KRISHNA.  3  B.  L.  R. 
420 

11.  S.  33— Unnt  Amount— Wrong  decisioa 
— Fresh  suit— Resjudicata*  3  B.  L.  R.  450  Col. 
958    P.    I. 

(20)— A.ct  I  of  1884    (Local    Boards 

Act). 

Right  to  recover  voluntary  paymontB. 
4   B.    L.  R.   299—26  B.  504   Col  237   P.  I. 

(21)-Act  II  of  18S4  (District  Munici- 
pal Act). 

1.  Municipality — Non^repair  of  roads — 
Cause    of  action. 

The  plaintiff  sued  the  defendant,  Mu- 
nicipality, for  dam.ages  for  iniury  causad 
to  his  horse  and  carriage  in  consequence 
of  the  neglect  of  the  Municipality  to  repair 
a  road.  The  Municipality  pleaded  that  it 
could  not  be  held  answerable  for  damages 
arising  from:  a  mere  non-feasance  on  its 
part. 

Held,  that  as  the  default  1-eading  to  the 
damage  was  a  m,ere  non-feasance  tho  plain- 
tiff's suit  maist  fail,  for  no  duty  towards 
the  plaintLS  v.'as  in^posed  on  the  Munici- 
pality which  they  negligently  failed  to  per- 
form. ACHRATLAL  HARILAL  v.  THE  AH- 
MEI>AB\D  MUNICIPALITY.  S  B-  L-  R- 
75-28  B   340- 

2-  3  27  (2).  (17),  and  80— Special  gene- 
ical  uifrefcing — President — Disnensxtion  or  re- 
miesLou.     28   B.   66   Col.    252^  P.   I. 

(22)=  Act  III  of  1888  (City  of  Bombay 

Municipality  Act). 

1.  S.  8  (u\  222,  50i~Drains—Manliole^— 
Drains  above  the  surface  of  ground  driven 
through  private  property  —  Compensation  — 
Aivards—Cheil  Judge  of  Bombay  Small  Cause 
Court. 

A  manhole  is  included,  in  the  expres- 
sion "  any  other  device  for  cirrying  ofJ  sew- 
age &c."  and  falls  within  the  terms  "drain"^ 
as  defined  in  S.  3  {n).  of  the  Bombay  City 
Municipal  Act  of  1888.  The  expression  "the 
Commissioners  may  carry  any  Municipal  drain 
into  through  or  UDder  any  land  whatsoever 
wiihin  the  city"  covers  a  drain  which  is 
above  the  eui'face  of  the  ground.  The  words 
*'into,.  through  or  under"  are  meant  to  in- 
clude drains  passing  over  the  land.  Read- 
ing Ss.  222  and  504  of  the  Bombay  City 
>IunieipaV  Act  o.f  1883  together  ifc  is  plain 
tliat   the  oticci     of  the   Act    13   tha.t  if  any 
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damage  is  done  or  any  portion  of  a  man'^a 
property  is  taken  away  by  the  commisaionor'a 
action  under  S,  222,  tho  amount  of  com- 
pensation should  bo  aasessed  under  S.  504 
of  the  Act  by  the  Chief  Judge  of  the  Small 
Cause  Court,  Bombay.— DATTATRAYA  v. 
MUN.  COM.  OF  BOMBAY,  (RUSSELlL  J.) 
9  B.  L.   R.  1321. 

2.  Ss.   2»,  23,   35,  33,   34— C.  P.  C,  S.   11^ 

Jurisdiction — Election  cases. 

The  Chief  Judge  of  the  Small  Cause 
Court  at  Bombay  is  the  sole  tribunal  indicat- 
ed under  the  City  of  Bombay  Municipal  Ao(j 
to  determine  questions  relating  to  disputed 
elections.  No  other  Court  has  jurisdictioa 
to  hear  suits  arising  under  the  Act.  The 
word  '^'elecfcion'*^  in  &>.  33  of  the  City  of  Bom- 
bay IMunicipal  Act  is  designed  to  express 
something  wider  than  a  legally  valid  elec- 
tiaii.  The  words  used  in  this  section  are 
consistent  with  the  view  that  an  election-, 
which  in  fact  took  place  under  conditions 
that  m^ade  it  possible  that  there  should  ba  a 
valid  election,  can  be  questioned.  There  \% 
enough  in  S.  33  to  bring  it  within  the  excep- 
tion to  S.  11,  C.  P.  C,  and  bar  the  cognizance 
of  suits  falling  under  the  Act  by  any  other 
Court.  The  jurisdiction  of  Courts  can  be 
excluded  not  only  by  express  words  but  also 
by  implication.  BHAISHAnKAR  v.  MUNI- 
CIPAL   CORPORATION  OF    BOMBAY.     ^ 

B.  L  R  417. 

See  for  oth^r  facts  Col:  922  P.  1. 

3.  S.  24,  3-98,  410  (1)—Municipaliiy— Sell- 
ing or  exposing  for  sale  without  license  fish 
intended  for  hu>man  food — SaU  from  a  place 
between  high  and  loux  water mark —Private 
market — Onus  probandi — City  of  Bombay — 
Fombay  General  Clauses  Act  {I of  IGOi,  Bom.^,. 
Section  3  (10): 

The  accused  was  charged  with  selling  or 
exposing  for  sale,  without  license  from  the 
Municipal  Commissioner,  fish  intended  fc^r 
human  food  on  the  Chowpati  Foreshore  con- 
trary to  the  provisions  of  Section  410  (1)  of 
the  Bombay  Municipal  Aot.  The  accused, 
sold  a  fish  from  a  basket  which  he  ha-d 
placed  on  the  sand  at  some  distance  from 
the  water,  the  place  being  between  the  high 
and  low  water-mark.  The  fish  sold  was  a 
fresh  fish  and  it  had  been  recently  brought 
from  one  of  the  boats  then  in  the  Back  Ray. 

Held,  that  tho  accused  was  liable  under 
sec-tion  410  (1)  of  the  Act,  for  it  would  be 
impossible  to  say  th-at  this  fresh  fish  had 
been  sold  from  a  vessel,  when  as  a  matter  of 
fact  it  had  been  sold  from  tho  basket  on  th« 
shore,  after  it  had  been  brought  from,  the: 
vessel  which  was  in  the  water." 

It  was  contented  that  the  place  where 
the  fish  was^sold  was  a  "private  m-arket." 

Held,  that  the  foreshore  of  Chowpati 
could  not  be  held  or  at  least  was":  not  shown 
to  be  a  "privatemarket"  v;itbin  the  mean- 
ing of  section  398  of  the  Bombay  Municipai 
Act. 

Held,  also.,  that  having  regard  to  febet 
defiuitioii  aa  ai'^sa  ia  seotion  3- (10)  of  tuie 
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Bombay  General  Clauses  Aofc.  the  Bombay 
Muiiiciptil  Act  applied  to  the  spot  in  ques- 
tion.    EMPEROR    V.    BUDHOOBAI.     7    B- 

L  R  726 

4.  Sd.  25,  33,  34--9  B.  L.  R.  417  No.  2 
supra . 

5.  S.  195,  527— Municipality— Notice  of 
Buit  when  necesf^ary-  Refound  on  town  da- 
ties.     28  B.  387     S^<'  Col:  lb  11  P.  I 

Q.     S.  22^— See  9  B.  L.  R.  1321  No.  1  supra. 
7.     Ss.  ^31,    471,  514 — N  'fice  to  make  drains 
—Illegal   notice.     Nori' compliance  of — Negotia 
tions   after   notice— Fresh    notice — Limitation 
period  for  prosecution. 

A  written  notioe  was  served  on  the  ac- 
cused on  the  27th  May  1903  undar  section 
231  of  the  Bombay  Municipal  Act  requiring 
him  to  construct  a  drain  or  drains  from 
Buch  parts  of  his  premises  as  acquired  to  be 
drained  and  to  execute  out  certain  other 
works  within  a  fortnight.  Upon  service  of 
the  notice  the  accused  addressed  a  letter, 
dated  the  29th  May  19a3,  to  the  Municipal 
Commissioner  sending  the  notice  com- 
plaining that  his  premises  were  pro- 
Tided  with  sufUcicnt  means  of  effectual 
drainage  and  asking  information  regarding 
the  works  he  was  directed  to  execute.  In 
reply  to  this  letier  the  Municipal  Commis- 
sioner informed  the  accused  that  enquiries 
would  be  made  in  the  matter  of  his  com- 
plaint. Afterwards  the  Municipal  Commis- 
Bioner  on  the  3rd  October  1903  guve  a  fresh 
notice  to-  the  accused  directing  him  to  con- 
struct a  drain  "in  the  g ally,  on  the  west  of 
bis  premises,  this  drain  to  be  so  constructed 
that  it  shall  adjoin  the  west  wall  of  the 
building."  On  dafault  by  the  accused  be 
was  prosecuted  and  convicted  under  section 
471  of  the  Bombay  Municipal  Act.  On  re- 
vi*io-n  it  was  eon  tended  thaf  the  prosecut.ion 
not  having  commenced  within  thrc;e  months 
from  the  2Tth  P*Jay  100^3  the  complaint  should 
not  have  been  enfcertainod  by  the  Magistrate 
and  that  the  notice  given  on  the  &rd  October 
1803  was   illegal. 

ILdd,  that  the-  prosecution  was  within 
time  but  the  notice  being  illegal  the  con- 
viction must  be  set  aside. 

That  as  both  the  occused  and  the  "Muni- 
cipal Commissioner  had  entered  '  upon  a 
course  of  negotiation  which  had  the  efT^ect 
of  keeping  the  original  notice  in  abeyance 
}eading  the  accused  tO'  believe  the  Munici- 
cipal  Commissioner  would  not  enforce  the 
strict  rights  under  it  the  pcirties  must  be  re- 
garded after  that  as  having  waived  themo 
tice  and  treated  it  as  non-existont  and  un- 
enforeible.  It  was  therefore  competent  to 
issue  a  fresh  notic-e. 

If  parties  who  have  entered  into  definite 
and  distinct  terms  involving  e<!rt;ii(i  legal 
results— certain  }>onalLies  of  legal  forfeiture 
— afterwards  by  their  own  act  or  with  their 
own  consent  enter  upon  a  course  of  negotia- 
tion which  has  the  eflact  of  leading  o-ne  of 
the  parties  to  suppose  that  the  strict  rights 
arising  under  the  contract  will  not  be  enforc- 
ed or    will  be   ke^b  ia   suspeatiO)  Q£   held  in 
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abeyance,  the  person  who  might  have  other- 
wise enf(>r(3od  those  rights  will  not  bo  allow- 
ed to  enforce  them  where  it  would  be  iu- 
oquitablo  having  regard  to  the  dealings  whicb 
have  tlius  taken  place  between  the  parties. 
The  principhi  is  applicable  in  a  criminal  casa 
when  th'j  con>plaint  is  as  to  an  ofionce  of 
noncompliance  with  a  requisition  that  caa 
be  kept  in  abeyance  or  cancelled  by  the  au- 
thority making  the  requisition. 

That  as  there  is  nothing  in  the  language 
of  section  231  of  the  Bombay  Municipal  Acti 
authorising  the  Commissioner  to  direct  that 
the  drain  shall  bo  made  so  as  to  adjoin  any 
p4\rticular  ptirt  of  wall  of  the  promises  the 
notice  was  illegal  and  it  was  not  the  duty  of 
the  accused  to  comply  with  its  terms. 

That  the  accused  could  not  bo  punished 
for  non-compliance  with  requisitions  which 
were  more  or  less  ancillary  to  the  prin- 
cipal requisition,  i.  e.,  the  making  of  the  open 
drain.      EMPhUiOR    v.    NADIRSHA     H.    ifi. 

SUKHIA.    6  B  li  R ,  667  =  29  B  35 

8  S.  297 — Alteration  of  line  of  j^ublic  street. 
When    a  line  on    each  side   of  the    street 

was  prescribed  by  the  Commissioner  in  ac- 
cordance with  section  297  of  AcC  III  of  1888» 
it  was  not  open  to  him  subsequently  to  i>re- 
scribe  a  different  line  setting  back  tne  lin-e 
so  prescribed.  ESSA  JACOB  HaJI  JaMAL 
V.  THE  MUNICIPAL  COMMISSIONER  OP 
BOMBAY.     25  8   107. 

9  Ss.  34'^,  527 — Notice — Injunction.  Stiit 
for — Re- construction  and  Repair.  Differ ejice 
between — Regular  line  cf  Urcet — Duty.  Frumpt 
execution  of— 

Section  5-27  of  the  City  of  Bombay  IMu- 
nicipal  Act  does  not  apply  to  a  suit  to  re- 
strain a  Municipality  by  ii. ^ar'ction  from 
doing  an  act  which  is  threa.cued  but  not 
done.  25  Bom-  142,  2  Bom  ,  L.  R.  837  fol- 
lowed. 

It  is  of  importance  that  public  oflicora 
should  not  be  encouraged  to  sleep  at  their 
posts  and  postpone  the  fulfiimenc  of  their 
duties,  in  the  expectation  that  their  delay 
will  be  condoned  and  th^ir  demands  coq- 
eeded^  whatever  may  have  been  the  lapse  of 
time  or  the  change  of  circumstanees.  L.  R. 
i  App.  Cas.  611  at  p.  630 

The  word  "  recoustructicn  "  as  used  ia 
section  342  clauso  {d)  of  the  City  of  Bombay 
Municipal  Act  has  some  othsr  element  tliaa 
that  of  addition,  alteration  or  repair.  If  the 
repair  is  of  an  ordinary  and  casual  charactor^ 
it  is  non-re-construct,ion  of  any  portion  oj 
the  building..  If,  gu  the  other  hand,  tbe  re- 
pairs are  of  a  more  or  less  substantial  clva- 
raeter,  affecting  the  stability  of  the  buildipg^ 
they  are  re  construction,  whether  the  repairs 
are  done  inside  or  outsid^e  the  building  lii 
each  ca>rt,  it  is  a  question  of  fact  wbetb«r 
the  partial  work  done  with  rcfcrci  Ccr  to  e^ 
building  are  mere  repairs  or  are  rc-con- Auc- 
tion of  a  portion  of  th^  building.  Tbe  diSer- 
euce  between  repair  and  re- construction  i^ 
one  of  decree  and  can  be  made  out  by  find- 
ing whether  what  has  been  done  adds  to  and 
i  was  iatiQudud  to  add  ibe   structural   ca^city 


(  219  ) 


CIVIL  DIGEST  OF  OASES 


(     220    ) 


Bombay  Act  (I  of  1880;    {Gontd.) 

of  t,ho  building.  DEWAKABAI  v.  THE  MU- 
NICIPAL COMMISSIONER  OP  BOMBAY. 
6  B  L  1023 

10  'i>-  ^^^ — Municij^al  Commissioner's 
270wcr  to  remove-  oUjcctio^iahlc  structures — "/1;>- 
j>ear,"-~''D(iii(jer,'*  —Discreiiou  vested  in  Uic 
Commissioner— ('ourl's  interference  with  tlie 
disci  etion — Gonnnlssioncr  can  act  through 
agent — Right  of  the  party  to  be  heard  in  an- 
swer to  liis  notice — Injanclion  to  restrain  Com- 
missioner  from  palling  down  a  building. 

Tho  primary  object  of  S.  354  of  the  City 
of  Bombay  Isluoicipal  Act,  1888,  is  the  safety 
of  the  public,  to  secure  which  tho  Gommis- 
missioner  must  of  necessity  be  given  very 
wide  powers.  But  it  does  not  follow  that 
those  powers  must  bo  exercised  arbitrarily 
and  without  due  consideration  to  the  provi- 
sions of  the  section  and  the  right  of  indi- 
viduals. In  the  first  place,  it  must  appear  to 
the  Commissioner  that  a  structure  :s  in  a 
ruinous  condition  or  likely  to  fall  or  in  any 
way  dangerous  to  any  person  occupying,  re 
storing  to  or  prssiug  by  such  structure.  He 
may  next  by  written  notice  require  the  owner 
or  occupier  to  pull  d^wo,  secure  or  repair. 

The  word  "  appear  "  in  the  section  does 
not  involve  "  appears  to  the  eye."  It  is  suffi- 
cient if  it  appears  to  the  Commissioner  on 
the  representations  of  a  competent  officer 
whose  duty  it  is  to  make  such  representa- 
tions. But  tlie  Commissioner's  action  when 
*' it  appears '*  is  judicial,  so  that  he  must 
exercise  his  discretion  in  determining  what 
action  should  be  taken.  He  does  not  satisfy 
this  test,  where  he  merely  signs  the  notice 
which  is  spent  to  him  by  the  Executive  En- 
gineer because  it  has  previously  been  signed 
by  that  officer.  It  is  only  by  aid  of  a  fiction 
that  it  can  be  said  that  a  notice  signed  in 
this  way  by  the  Commissioner  complies  with 
the  section,  which  should  be  considered  as  a 
notice  to  she  w  cause.  It  is  not  invalid  ;  at 
the  fame  tin  e  it  cannot  deprive  the  person 
served  with  ,t  of  his  right  to  object  unless  the 
legislature  has  clearly  deprived  him  of  such 
a  right. 

Danger  means  peril,  risk,  hazard,  expo- 
sure to  injury  from  pain  or  other  evil,  and  can 
vary  in  degree  according  as  the  apprehended 
injury  is  expected  to  occur  at  once  at  some 
future  time.  S.  354  applying  to  all  degrees 
of  danger  and  prescribing  various  precau- 
tionary measures  to  be  taken  to  prevent  in- 
jary  resulting  therefrom,  it  follows  that 
nrst  the  degree  of  danger  must  be  ascertain- 
ed and  then  the  appropriate  precautionary 
measure  prescribed. 

Discretion  must  not  be  arbitrary.  The 
very  term  itself  standing  and  unsupported 
by  circumstances  imports  the  exercise  of 
judgment,  wisdom  and  skill  as  contra-dis- 
tinguished from  unthinking  folly,  heady 
violence  or  rash  injustice.    15  P.  A.  St.  804  F. 

The  legislature  has  vested  in  the  Com- 
missioner a  discretion  in  the  matter  (S.  355) 
and  the  Court  would  not  interfere  in  this 
exercise  merelyj  because  tho  object  in  view 
Blight  be    GAiried    out  in  some  other  way, 
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nor  would  it  lightly  impute  to  him  bad  faith. 
But  the  Court  is,  in  tho  first  instance,  en- 
titled to  inquire  whether  the  di.sorction  has 
oeen  exercised.  The  discretion  has  to  be 
exercised,  first  in  coming  to  a  conclusion 
as  to  the  state  of  the  structure,  aud  then  ia 
fixing  upon  the  remedy. 

It  ia  obviously  impossible  for  the  Com- 
missioner to  inspect  all  structures  that  are 
suspected  of  being  dangorou-j.  Therefore  it 
is  a  sulfioieut  exercise  of  his  discretion,  in 
deciding  what  structures  are  dangerous,  if 
he  appoints  a  competent  por.soi?  to  present 
to  him  what  structure  are  dangerous.  But 
if  a  notice  is  issued  based  on  the  representa- 
tion of  such  a  person,  it  is  opou  to  the 
owner  to  prove  that  that  person  has  not 
exercised  his  discretion  or  has  been  actu- 
ated by  improper  motives  in  prescribing 
the  steps  to  bg  taken. 

If  the  owner  can  prove  to  the  satisfac- 
tion of  the  Court  that  his  house  was  not  in 
such  a  dangerous  condition  as  to  warrant  an 
order  to  pull  down  daugerouS;  condition  that 
would  be  prima  facie  evidence  that  the  person 
appointed  by  the  Commissioner  had  not 
exercised  his   discretion. 

When  the  Commis'^ioner  has  per  force 
to  act  on  the  advice  of  his  expert  advisers, 
it  must  be  proved  that  they  decided  judi- 
ciall}'  what  advice  they  should  offer.  If  they 
did  not,  the  provisions  o.^  the  section  have 
not  been  complied  with.  In  other  words, 
the  Commissioner  can  exercise  his  discretion 
through  an  agent;  but  it  follows  that,  if  the 
agent  has  not  exercised  his  discretion,  nor 
has  the  Commissioner,  the  Commissioner 
has  the  opportunity  to  remedy  this  when 
the  owner   complains. 

Under  certain  oircurastanoos,  the  safety 
of  the  public  must  be  considered  in  priority 
to  the  right  of  private  individuals  as  in  the 
case  of  imminent  danger;  bat  where  there 
is  no  suggestion  of  inimiaent  danger  the 
person  affected  is  entitled  to  be  heard  as  a 
matter  of  common  justice.  L\LBHVl  TRI- 
CAMLAL  V.  THE  MUNICIPAL  COMMIS- 
SIONER FOR  THE  CITY  OP  BOMBAY. 
10  B  li.  R.  821 

11  S.  394  Municipality  —License — Specific 
Relief  Act  {1  of  1877),  s.   45— Discretion. 

The  power  of  the  Municipal  Commis- 
sioner of  Bombay  to  grant  a  license  under  s. 
394  of  the  City  of  Bombay  I\iutncipal  Act 
(III   of  1888)  includes  the    power  to  refuse  't. 

Per  Curiam:  The  Court  cannot  substitute 
its  judgment  for  that  of  the  Municipal 
Commissioner.  Unless  it  is  clear  beyond 
doubt  that  the  Municipal  Commissioner  is 
using  his  authority  with  some  indirect 
motive  and  for  a  collateral  purpose,  for 
which  the  Legislature  has  armed  him  with 
the  power,  the  Court  cannot  interfere  with 
bis  discretion.— HAJI  ISMAIL  v.  MUNI- 
CIPAL  COMMISSIONERS  OF  BOMBAY, 
AHMED  MOOS  A  v.  MUNIGIP.\L  COM- 
MISSIONERS OP  BOMBAY,     5  3L  E  iOOl 

I  -28  B.   263. 
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12  S-  39i—*Premi!ies*—'Open  ground.* 
Tho     word   'premises'     in    Section    394, 

Municipal     Ac^.,     13ombav,      includes      open 
ground.     S.    B.    M\SrKll     v.     DHARAMSI 

JETUA.    3  B  L-  R  436- 

13  S.   394{a/,(l)OU,scoringof  —  Intentioti 

' — Donipstic  line — License. 

Ht'ld,  that  tho  wording  of  section  394  of 
tho  City  of  Bombay  Municipal  Act  requires 
that  the  premise?,  in  order  to  attract  the 
operation  of  the  section,  should  bo  used  for 
the  purposes  of  storing.  The  phrase  '•  for  tho 
purpose"  indicates  that  it  must  bo  the  inten- 
tion of  those  using  the  premises  to  store: 
that  storing  must  bo  the  ol^jict  aimed  at — 
the  final  cause  for  which  tne  premises  are 
used.  The  actual  use  is  up  itself  insufficient 
in  the  absence  of  proof  as  to  the  object 
aimed  at.  The  purpose  to  store  must  be  the 
dominant  motive.  EMPEROR  v.  WALL  ACE 
FLOUR  MILL  CO.     6.  B.  L-  R.  736, 

14  S.  394  (1),  (c)  Use  of  stables  by  tenant- 
Liability  of  landlord. 

Wliero  the  landlord  let  his  stables  to  the 
accused  who  uped  them  wHhout  a  license  in 
contravention  of  the  provisions  of  Section 
894  1)  (c)  of  the  City  of  Bombay  IMunicipal 
Act  for  tho  purpo.'^e  of  keeping  horses  for 
sale  or  hire  — 

Held,  that  tho  landlord  was  not  guilty 
of  any  offence.  It  was  immaterial  that  the 
landlord  was  aware,  when  letting  them  of 
the  use  to  which  the  stables  would  be  put 
by  his  touant.  ElMPEROR  v.  MlRZA 
MAHOMED  SHTRAZT.  4.  B  L.  R.  944 
}fy     s.  'S9S—See   7  B.  L.  R.  726  No.  3  supra. 

16  S.  410 -S^e  7  B.  L.  R.  726  No.  3  suj^ra. 

17  S.  429,  430— Dangerous  disease— In- 
fection -Public  conv(  vance.  See  Bombay 
Act  V  of  1P63  S.  22  No.  3. 

18  S.  471— See  29  B.  35  No  7  supra. 

19  S.   504— oee   9  B.  L.  R.  504  No  1  supra. 

20  S.  618— Penal  Code  {Act  XL  V  of  I860), 
Section  21— Public  Servant— Municipal 
servant—  Indian  Councils  Act,  1861  Sections 
S9,  40  and  43. 

A  municipal  servant  undt-r  tho  Bombay 
Municipal  Act  is  a  public  t^ervant  under 
section    21  of  the  Indian  Penal  Code. 

Under  section  43  of  th.;  Indian  Councils 
Act,  1861,  the  Local  Legislature  has  the  power 
to  alter  in  any  way  the  Indian  Penal  Oofle 
or  any  other  Act  of  tlie  Supremo  Council 
with  the  previous  sanction  of  the  Governor- 
General. 

But  mere  omission  to  obtain  a  previous 
sanction  does  not  render  any  lawor  re»ala^ion 
invalid  provided  it  is  assentpd  to  by  the 
Governor-General  subsoqu<?rirly  as  required 
by  sec  ions  39  and  40.  E^[PEROR  v.  ELI  AS 
EZEKIEL     6  B.  L.  R.  .54. 

21  S.  51 4 -See  29  B.  35  No  7  supra. 

22  S   527 -See     25  B.  387  No  5.  6  B.  L  R 
102  No.  9  supra. 

(23)    Act  VI  of  1888  (Gujrat    Taluq- 
dar's  Settlement  Act ) 

\    S,2  (aJ—Talukdar—Purnkaserfroni.  "Tum 


Bombay  Act  (VI  of  1888)    {Contd.) 

Itiklar" — Definition. 

The  term  "Talukdar"  as  defined  by  a, 
2  (a)  of  tho  Guj  at  Talukdar«'  Act  (Bom. 
Act  VI  of  IHHH)  does  not  include  a  purcha- 
ser of  a  Talukdar'a  share  sold  in  executioa 
of  a  dncreo  passed  against  him.  N\RaNDA3 
V.  PARSHOTTVM.  J.  L-  R.,  26  B  757. 
2     S.    ^/—"Talukdar"— "raliik.iari    r.s/a/e." 

In  Bombay  Act  VI  01  1848.  the  expres- 
sions 'Halukdar's  estate"  find  "talukdari  eaate" 
denote  different  matters.  The  exproasioa 
*'talukdari  estate,"  in  section  21  of  tho  Act, 
means   an    estate  of  talukdari  tenure. 

A  Civil  Court  cannot  entertain  a  suit  fop 
the  partition  of  such  estates.     PAUSPIc^TAM 
VALLU  u.  BAI  PUNJI.    4  B.  L- R.  817. 
S     S.  31- Talukdar' s  estate— Interpretation, 

The  expression  "Talukdar's  Estate"  in 
S.  31  of  the  Talukdari  Settlement  Act,  1S88, 
means  the  estate  held  by  the  Talukdar  as  a 
Talukdar.  It  does  not,  therefore,  include 
that  whicli  a  Talukdar  owns  as  assignee  of  a 
mortgage  debt  by  a  private  investment  of 
raoney.  KHODABHAI  v.  GHAGaNLAL. 
9  B   L.  R.  1122. 

(24)  Act  II  of  1890  (Salt  Act). 

Salt.  Removal  of— Intention. 

The  provisions  of  section  47  of  Act  II  of 
1890,  Bombay,  do  not  in  express  terms  or  by 
necessary  implication  make  intention  or 
knowledge  an  essential  ingredient  of  tha 
offence  under  clause  {a)  of  the  section.  W'-ab 
is  prohibited  by  the  Act  is  tha  removal  of  tha 
Salt  i'l  nontravontion  of  any  license  or  perm^it 
and  that  shows  that  the  removal  is  prohibirjd 
in  itself.  EMPEROR  u.  MAGAN  LAL  DU- 
LABHA.    6  BLR.  93  =  28  B.  346. 

(25)  Act  I  of  1894  (Bombay  corpora- 
tion Act). 

Bombay  corporation — Powers  of — Power  to 
work  traniioays—  Quaere. 

Whether  the  Bombay  corporation  hag 
the  power  to  work  tho  Bombay  Tramwayg 
referred  to  in  Bombay  Act  I  of  1894.  4  B.  L. 
11.  384.— See  Bomb-yy  Act  I  of  lS7i  S.  29  No.    1. 

(26)  Act   IV   of   1308   (Bomhiy  city 
Improvement  Trusts  Act). 

T  Lavd  acqidstion— Compensation— Mods 
of  assessment— Valuation  by  Tribunal  of 
Appeal— App nihil e  Court — D.ity    of. 

The  property  acquired  by  the  City  of 
Bombay  Improvement  Trust  was  for  tha 
purposes  of  fixing  compensation  treated  by 
the  Tribunal  of  Appeal  under  two  cate- 
gories, ttij  fiist  part  being  regar  led  as  fully 
dcv.doped  and  the  portion  lying  at  the 
back  ns  capable  of  further  development. 
The  compensation  awarded  represenieJ  tha 
capitalized  rentals  of  the  front  portion  \rx 
its  present  condition  and  of  back  portion 
as  'ivpolbetically  developed.  The  rental 
was  capitalised  at  10^  yearq  pn-cliH-i'  for 
Lhe  frout   and  16   for     the    back    premises. 
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On  apppal  diepufco  betwoon  the  partiog  was 
limited  to  the  premisos  at  tho  back  and  in 
rospoct  of  thorn  to  throe  points,  (a)  whether 
tho  Tribunal  ough*-.  to  have  allowed  four 
upper  floors  to  tlio  hypothetical  chawls 
tlieroon,  (6)  whether  the  Tribunal  was 
wrong  in  allowing  only  16iJ  and  16  years 
purchase,  and  (c)  wholher  suffiiient  al- 
lowanoQ  wag  made  by  the  Tribunal  for  the 
risk  attendant  upon  a  echomo  of  dovolop- 
meat  such  as  that  adopted  by  it  aa  the 
basis  of  its  reward.  Tha  scheme  of  deve- 
lopment adopted  provided  for  the  erection 
of  fonr  blocks  of  chawls  running  practical- 
ly at  right  angles  to  tho  front  premises, 
and  according  to  the  scheme  these  chawls 
were  to  have  three  upper  floors  for  re- 
Bidential  purposes,  while  in  each  cage  the 
ground    floor    v/as    to    bj    used    for    godowns. 

Held,  that  though  the  High  Court  was 
in  no  sense  bound  by  the  determiaation  of 
the  Tribunal,  its  opinion  was  entitled  to  the 
greatest  ','^eight.. 

That  it  could  not  be  said  that  a  scheme 
of  development  involving  four  upper  floors 
was  so  obvious  that  it  would  enter  into  the 
calculations  of  an  intending  purchaser  and 
infiuouce  his  of!er.  That  there  were  no  ma- 
terials on  record  to  Justify  the  High  Court's 
upholding  the  contention  that,  contrary  to 
the  Tribunal's  conclusion,  four  upper  floors 
Bhould   be  allowed. 

That  the  amount  of  purchase  fixed  by 
the  Tribunal  was  fair  and  reasonable,  that 
the  allowance  made  at  §  years  rental  for 
the  risk  attending  upon  the  proposed  scheme 
of  development  was  adequate,  ANANDRAV 
VINAYAK  V.  THE  SECRETARY  OF 
STATE  FOR  INDIA  IN  COUNCIL.  7  B. 
L-  R.  580  =  29  8    565 

2.  Jurisdiction  of  High  Court  to  enquire 
into  the  validity  of  Acts  passed  by  Local 
Legislative  Councils -Court  of  Justide  27  B. 
424   Ool.   11-99    P.    I. 

3.  S,  48  (11)— Bom.  Act  XVI  of  1904- 
Award  by  Tribunal  of  appeal — Cross  objections 
— Civil  Procedure  Code  (Act  XlV  of  1882) 
S.   561, 

S.  48  (li;  of  the  City  of  Bombay  Im- 
provement Act  (Bom.  Act  IV  of  1898)  does 
not  provide  for  leave  to  appeal  being  grant- 
ed to  any  individual  but  lor  a  certiScate 
that  the  case  is  a  fit  one  for  appeal,  that 
is,  the  whole  case  and  not  any  particular 
part  of  it.  The  consequence  of  the  grant 
of  the  certificate  is  that  there  shall  be  an 
appeal  to  the  High  Court  from  the  award 
or  any  part  of  the  award,  and  this  must 
mean  that  there  shall  be  a  right  to  appeal 
or,  to  use  the  language  of  the  Civil  Proce- 
dure Coda  (Act  XIV  of  1882)  that  an  ap- 
peal will  lie  to  the  High  Court  and  the 
respodents  will  be  entitled  to  object  in  the 
manner    provided    by    S.    561     of     the     Code. 

Per  Jenkins,  C.  J: — Tho  enquiry  is  essen- 
tially one  where  experience  is  of  the  greatest 
use,  and  in  this  respect  the  Tribunal  is  in 
a  far  stronger  position  than  this  Court. 
It   has  been   in   existence   and  at   work  now 


Bombay  Act  (IV  of  1890)    {Contd.) 

for  some  years,  and  though  its  members 
have  chan'<;od  from  time  to  time,  ptiU  it 
must  have  qaincd,  from  the  multiplicity  of 
cases  that  have  come  before  it,  an  insighb 
into  tho  value  of  land  in  Bombay,  which  wla 
do  not  possess,  and  an  experience  which  must 
make  this  Court  slow  to  interfere  with  its 
adjudication  on  a  question  of  value,  involv- 
ing no  legal  principle,  in  this  absence,  of 
evident  error.  And  all  tho  more  must  this 
be  so  when  regard  is  had  to  the  constitu- 
tion of  the  Tribunal. -RAGHUNATIIDAS 
V.  SECRETARY  OP  STATE,  J.  L-  R  ,  29 
B.  514. 

27  Act  ill  <yf  1901  (DistHot  Munioi- 
cipalities  Act ) 

1  6'.  Si  — Corporation'' s  bona  fide  act — Im- 
perative duly  and  permitted  act — Karachi 
M  unicipaliiy— Dust  bins — Nuisance — Gourta^ 
interfere  with  acts  of  a  Corporation. 

Where  the  plaintiff  sued  for  an  injunc- 
tion prohibiting  the  Municipality  from 
placing  a  common  dust-biu  on  the  corner  of 
a  garden  immediately  in  iront  of  his  house, 
held,  that  as  S.  54  of  Bombay  Act  III  of  1901 
imposed  an  imperative  duty  on  the  Municipa- 
lity to  make  reasonable  provision  for  cleaning 
public  streets,  as  the  streets  could  not  be  kept 
clean-,  under  the  circumstances  obtaining  in 
Karachi,  without  keeping  dust-bins  in  soma 
specified  spaces;  and  as  it  was  not  shown  that 
the  Municipality  was  either  negligent  or  not 
acting  with  boiia  fides  in  placing  one  at  the 
particular  site,  the  plaiutiS  was  not  entitled 
to  the  injunction  sought  for,  although  the 
dust-bin  in  this  instance  was  a  source  of 
nuisance  to  him. 

Meld,  also  that  to  ascertain  whether  or 
not  a  nuisance  is  such  as  to  give  one  a  right 
of  action,  inquiry  should  be  made  into  the 
authority  under  which  the  Municipality  pur- 
ported to  act,  the  law  on  which  point  may 
be  thus  summarised, 

(1)  Apart  from  the  terms  of  the  statute 
which  constitutes  it,  the  Corporation  has  no 
more  authority  to  infriuge  a  private  right 
than  the  ordinary  citizen. 

(2)  The  Corporation  can  do  an  act  which 
constitutes  a  nuisance,  if,  and  only  if  the 
power  to  do  the  act  is  expressly  set  forth  in 
the  statute  or  is  necessarily  deducibie  there- 
from. 

(3)  Where  the  Corporation  Las  merely 
permissive  and  not  imperative  authority  to 
do  a  thing,  the  inference  is  that  th  discretion 
should  be  so  exercised  as  not  to  prejudice  the 
common  law  rights  of  others. 

(4)  If  the  Oorporatipn  acts  within  its 
express  or  implied  authority  without  negli- 
gence and  with  bona  fidei,  no  action  lies 
against  it  at  the  suit  of  a  parson  who  sustains 
a  private  injury  by  it?  exercise. 

(5)  The  Courta  put  a  wider  and  more 
liberal  construction  on  the  powers  vested  for 
the  benefit  of  the  public  as  a  body,  such  as  a 
Munioinal  Corporation.  HAN.:>R  \J  HIRJI  v. 
THE  KARACHI  MUNICIPALITY.  1  g.  L. 
R.  228. 
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2  S.  ISO—MuniclpalUy—Acpiisition  of 
land — Difference  as  to  price — Completed  con' 
tract—The  pria  can  he  fixed,  by  the  Court 
in  cases  of  difference. 

The  Poona  City  Municipality  having 
detorminod  to  acquire  a  portion  of  the 
plalntifi's  house  for  the  pucpodo  of  widen- 
ing a  street,  the  plaintiff  expressed  hia 
willingness  to  allow  tbo  Municipality  to 
acquire  the  same;  but  they  could  not 
agree  as  to  the  price.  The  question  was 
referred  to  arbitration  as  required  by  S. 
160  of  the  Bombay  District  IMuuicipal  Act, 
1901;  but  the  proceedings  before  the  arbi- 
trators were  not  successful.  The  plaiutitT 
then  applied  to  the  District  Judge  under 
S.  160  (3)  of  the  Act,  requcstiug  him  to 
ascertain  and  determine  the  compensation 
payable.  The  District  Judge  made  his 
award.  The  Municipality  appealed  from 
the  award  contending  that  they  no  longer 
roquirtd  the  pUintiQ's  premises  and  thp.t 
there  never  was  a  completed  contract  with 
the  plaintiff. 

'  Held,  (1)  that  there  was  a  contract  of 
sale  at  a  fair  valuation,  whore  the  Court 
not  only  can  provide,  but  under  a  special 
statute  is  compelled  to  provide,  the  means 
of  ascertaining  the  price:  and  of  such  a 
contract  specific  performance  would  bet 
awardablo. 

(2)  that,  therefore,  there  was  a  contract 
between  the  parties  from  which  the  Mu- 
nicipality   could  not   recede. 

As  a  general  rule  where  the  a^r  ement  is 
that  the  price  of  the  estate  shall  be  fixed 
by  arbitrators  aud  they  do  not  fix  it.  there 
is  no  contract,  as  the  price  is  of  the 
essence  of  the  contract  of  sale,  and  the 
Court  cannot  make  n  contract  whore  there 
is  none.  But  the  applicabil  t  /  or  otherwise 
of  this  doctrine  depends  upon  whether  the 
fixing  of  the  price  is  of  the  essence  of  the 
contract  of   sale.    19    ve^  Jun,  429.  followed. 

Where  there  is  a  definite  and  a  com- 
pleted contract  to  give  and  take  the  estate 
upon  terms  to  bo  settled  thoronfter  and 
the  valuation  cannot  be  ina.(iG  mo io  et  forma 
the  Court  will  substitute  itself  for  the 
arbitrators  5.  Ch,  A  pp.  6lO.  referred  to. 
THE  POONA  CITY  MUNrOTPALirY  v. 
KAMACHANDRA    G.     KaRYB,     10    B-    L- 

R.  617. 

(28)    Act    I  of  1904-(General    Clauses 
Act .  Bombay). 

S  7 —Proceedings  commenced  under  the 
old  Act — Right  of  app.  ul  given  by  tha  new 
Act — Whether  can  be  of  any  avail — Right 
oi  app.al  is  not  a  matter  of  procedure  10 
B.  L.  a.  ,330- -32  B.  337— See  Bombay  Act  Hi 
of  1876   S.  1. 

(29)    Act  II  of  1803  (Mamlatdar's  Courts 
Act). 

1    Enactment  relating  to  procedure — lietro 


I  Bombay    Act  (II  of  1906)    {Contd.) 

tpective   effect — CunUriiction   of  slatiifef. 

The  Mduihitdar's  Courts  Act  (T3oinbiy  Act 
II  ot  lliUO)  boing  an  euactniont  lel.itirig  to 
procodurij  ahou'.d  bo  given  retrospective  elTcCt. 
No  person  had  a  vu»tud  right  in  any  courso 
of  procedure.  He  has  only  the  right  of  pro- 
secution or  defence  in  the  manner  preacjib- 
ed,  for  the  time  being,  by  or  for  the  Cout% 
in  which  he  sues.  GULAM  RASUL  v.  BALU 
SAYOJl.    (BKAMAN  J.)     9  B-  l»  R   627- 

2  S.  4—M(unlatdars'  Cnirts  Act  {Bovv.  Act 
tl  of  1006),  section  5—Mamlatdar's  Court— 
Suit  for  possession  of  a  house  situate  within 
a  town — Jurisdiction— Act  of  procedure — Re- 
pealed  statute. 

A  suit  for  the  recovery  of  possession  of 
a  bouse  situate  within  a  town  was  institut* 
ed  in  the  Court  of  a  Mamlatdar  while  the 
Mamlatdars'  Courts  Act  \Boni ,  Act  III  of 
187G)  was  in  force,  but  before  tlie  suit  was 
finally  decided  that  Act  was  repealed  and 
the  Mamlar.dars'  Courts  Act  (Bom,,  Act  II 
of    190G)  had   come  into  operation. 

Held,  that  the  Mamlaidar  had  no  juris- 
diction  to    decide  the   suit. 

Per  curiam: — 'rhe  repealed  statute  is, 
with  regard  to  any  further  operation,  as  if 
it.  had  never  existed.  Reyina  v.  Denton  (1852) 
18  Q.  B.  761,  followed  and  applied.  VAJE- 
CHAND  V.  HANDRAM.    9  B.  L-  R-  1028  = 

31  B-  545- 

3  S.  7,  23—32  B.  337— See  Bombay  Act  III 
of  1876  S,  1. 

4  S.  19  {b) —Possessory  suit — Landlord  and 
tenant — Trespasser  dispossessing  the  t  nant 
during  the  duration  of  tenancy — Landlord 
suing  to  recover  possession  loiUiin  six  months 
from   the  determination  of    the    lease. 

On  the  5th  June  1905,    the    plaintiff   let 
certaia   lands   to    defendants   Noa.     1  and  2. 
Dnring     the     continuance     of    the    tenancy 
defendant  No.  3,  a  trasparS&er,  dispossessed  de- 
fondants   Nos.   1    and   2    aiid  got     into  pos- 
session   of    the    land^     in    November     1903* 
The  tenancy  .determined  on  the  6th   June 
1906.     On    the   29ch  Ojtjber     190".,    plaintiff 
filed   a   possessory    suit   in   the   Mamlatdars' 
Court  against  the  dafendants  Nos,  1 — '3  to  re- 
cover possession  of  the  lands.     The  dofeudanfc 
No.  3  contended  that    bar   adverse  possession 
having   coram3nced   more    than    six    m'^utha 
before  the  iastitution  of  the    suit,    th;    Mam- 
latdar   had    no    jarisdiction    s>     far     as    the 
plaintiff's  claim  -ig^inst   her    was   concerned. 
Held,  that  the  pUin tiff's   remedy    having 
been  to  bring  his  suit  under  clause  (u)  of  S.  19 
of  the  Mamlatdars  Courts  Act  fB^mbay  Act  II 
of  190G),  on  the  expiry   of    the   Tonauoy,    the 
fact    that   a    trespasser     got  into    possessioa 
daring   the  continuance  of  the    Tenancy    bull 
more  than    six  mjuths  b^^foro    its  deoermi na- 
tion, did  not   oust  the  Mamlitdar's   jurisdic- 
tion. 

Per  Chandavarkar,  J.  The  Maraiatdar'a 
Courts  Act  (Bombay  Act  II  of  190G)  is  a  re- 
medial measure  and  must  be  liberally  con- 
ritrued  so  as  to  advance  the  remedy.  DliiU 
DA  DA   GAVLI   V,  91TARAM.     9  S.    L-   R« 

1179=32  B.  46. 
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Bombr4,y  Act  (II  of  1906)    {Conid.) 

5  Fi.  23 -CrimincLl  Procedure  Code—S.  19:) 
cl.  7  (3)  -Perjury  in  a  yo'isessori/  suit —Sanc- 
tion to  piosecti  c  not  (liven  by  Manilatdar — 
Appeal  to  District  Judje— Collector  ]t,as  710  ju- 
risdiction to  hear  the  appeal. 

All  appeal  from  au  order  passed  by  a 
]\Iamlatdar  refusing  sanctioa  to  prosecute 
for  puijiry  in  a  possessory  suit  under 
the  Mauilatdars  Courts  Act  (Bombay  Act 
II  of  1906)  lies  to  the  District  Court.  The 
Collector  has  only  ibe  revisionnry^  power 
granted  to  biui  by  section  22  of  tlie  Mam- 
latdars'  Courts  Act  1900  for  the  limited  pur- 
pose specifiod  in  tbe  clause.  Ho  does  not 
on  that  account  become  the  principal  Court 
of  jurisdiciion  within  the  moaning  of  tlie 
expression  as  used  in  Sub-Cl.  (7)  of  section 
195  of  the  Code  of  Criminal  Procedure.  5 
B.  L.  R.  206  fol,  NAR.'VYAN  v.  TUKARAM. 
9  B  L.  R.  886- 

Eombay  Higli  Court's  Rules. 

Rule  577 — Application  under  section  45, 
Specific  Relief  Act,  frame  of  case  in  which 
a  petition  was  treated  as  a  notice  of  motion 
—1  B.  L.  R.  im—See  Bombay  Act  VI  of  1863 
S.Q. 

Bombay  Regulations. 

See  Regulations. 

Bona  fide. 

1  Claim  of  right — Practice — Rule  to  show 
cause- -Explanation  by  Magistrate — Penal  Code 
(Act  XLV  of  1860),  Section  426 -Mischief- 
Good  faith— Way,  right  of. 

Though  it  is  open  to  a  Magistrate  called 
upon  to  show  cause  to  submit  his  remarks  in 
answer  to  the  grounds  urged  by  th«  petitioner 
who  has  obtained  a  rule,  it  is  not  open  to 
the  trying  Magistrate  to  submit  observations 
with  a  view  to  supplement  or  add  to  his 
judgment. 

The  accused  was  convicted  of  the  offence 
of  mischief  for  removing  portions  of  a  fence. 
On  revision  it  was  contended  that  in  as 
much  as  the  accused  acted  in  good  faith  no 
ofience  was  committed.  The  High  Court  get 
aside  the  conviction  on  the  ground  that  there 
was  a  fair  conflict  of  evidence  upon  the 
question  whether  the  accused  was  not 
acting  in  the  exercise  of  a  bona  fide  claim  cf 
right  of  way  over  the  land  across  whict)  tbe 
fence  had  been  put  so  as  to  stop  the  v/ay. 
MADHU  SUDAN  DAS  GUPTA  v.  SASTI 
PROSAD  NANDY.     7  C-  W-  N-  859- 

2.  Execution  of  decree — Mode  of — Instal- 
ments remitted  by  money-order — Decree- holder 
accepting  two  instalments — Befusal  of  third 
instalment —  Tender. 

The   receipt  by    the  decree-holder  of  two 
instalments    remitted    by  money-order  with- 
out   objection  is    sufficient    authority    to  the 
judgment-debtor    to    send    sub.scquent  iustal-  i 
meats     in    the     same     manner.     When    the  ' 
decree- bolder    does   not  refuse   at  once  to  ro-  [ 


Bona  fide     {Contd.) 

coivo  payment  of  the  money-order  for  tbo 
third  ioHtalmont  at  tlio  Post  Office,  he  cannot 
contend  that  default  has  been  made  in  pay- 
ing the  third  instalmcni. 

Ordinarily,  a  toudur  of  money  in  pay- 
ment must  bo  made  with  an  actual  produc- 
tion of  the  amount  in  cash  (or  in  notes,  where 
notes  are  legal  t  ndor),  and  if  a  debtor  senda 
a  cheque  or  bill  without  any  authority  or 
requent  by  the  creditor  that  the  amount 
should  bo  remitted  in  that  manner,  the  cre- 
ditor is  not  bound  to  accept  it  in  payment. 
Tender  of  the  amount  due  at  the  house  of 
the  creditor  by  a  Post  Office  peon  holding  ^ 
money-order  sent  by  a  debtor,  is  a  good 
tender  by  the  debtor.— 37  li.  li ,  623,  referred 
to.     KISHAN  PRASAD  v.  BENI  RAM.     W. 

N.  A,  190L  P168-24  A.  85, 

3.  Litigating— 13  M.  L.  J.  68  Col:  1034 
P.  I. 

4.  Parties,  substitution  of — Application 
for  executors  to  h-  impleaded  as  legal  repre- 
sentatives of  the  deceased  defendant.  7  0 
W.  N.  5i9  Col:  1393  P.  I. 

5  Private  Fishes  vtan's  protection— Private 
Fisheries  Proteciion  Act  (II  of  1889  B.  C.) 
Section    3 — Bona  fide  claim. 

Held,  that  the  conviction  of  the 
accused  under  section  3  of  Act  II  B.  C.  of 
1889  (Fisheries  Protection  Act)  is  illegal, 
where  the  accused  had  taken  a  lease  from 
a  certain  person  and  upon  the  basis  of  that 
lease  he  claimed  to  exercise  the  tbe  right  of 
fishing  in  tbe    water  in  question. 

Held,  also  that  the  Magistrate  was  wrong 
in  holding  that  before  the  accused  took  the 
lease  he  ought  to  have  satisfied  himpelf 
thoroughly  that  his  lessor  had  a  good 
title  to  the  property,  that  being  hardly  a 
matter  that  properly  comes  into  considera- 
tion under  the  Act.  In  the  matter  of 
NAZIR  MALITA  v.  HARICHARAN  PARUI. 

6  W.  N    C  118. 

6  Purchaser  for  valuable  consideration — 
Undervalue  —  Equity — Fraud— Notice. 

A  purchaser  for  valuable  consideration 
without  notice  is  an  object  of  solicitude  to  a 
Court  of  Equity,  and  against  one  who 
can  predicate  this  of  himself,  it  does  not 
adversely    exercise  its  jurisdiction. 

Mere  ur,dervalue  does  not  exclude  a 
man  from  the  category,  for  if  the  considera- 
tion be  valuable,  its  adequacy  will  not  be 
investigated.  CHITAMBaR  SHIRINIVAS- 
BHAT  V.  KRISHNAPP^.  4  B-  L.  R,  249-^ 
26.  B.  543 

7  Purchase  without  notice—  Civil  Procedure 
Code,  1882,  Sec.  31 — Misjoinder  of  Cause  of 
Acticn--Pai danashin  lady-  Document  executed 
by  Guardian— Minor — Agreement  by  guardian 
on  biha^.f  cf  minor, 

A  Mahcmedan  widow  and  her  daughter 
instituted  a  suit  against  other  heirs  of  the 
deceased  and  their  transferrees  for  iheir 
shares  in  the  property,  left  by  him,  the 
widow  alleging  that  certain  conveyance  and 
release  Vv/bich  she  was  induced  to  execute 
under  a  fake  repi  esentatiou  were  invalid ; 
and  the  daughter   relying  on  this  and  on  the 
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further  t»-llDgat.ioa  that  the  widow  bad  no 
power  in  any  case  to  execute  tlio  release  so 
far  as  the  daughter's  share  was  coLcariied. 
The  defendants  objected  that  tlio  suit  was 
bad  for  misj»inder  and  multifariousness. 

Heldt  tnab  the  suit  was  properly  framed 
as  in  the  circums-tances  the  two  causes  of 
action  might  properly  be  brought  in  th« 
same  suit. 

The  Court,   in  dealing    with    cases    whore 
the    disposition    of  property    by  a  purdah  v/o 
man    is   concerned,  must  be    satisfied  that  she 
understood    the  full   import  and    effect  of  the 
document  she  executed. 

If  a  de  facto  or  actual  guardian  has  en- 
tered into  an  agreement  on  behalf  of  the 
minor,  and  it  is  shown  to  have  boon  for  the 
minor's  benefit,  a  Court  of  Equity  will  he- 
sitate to  disturb  it,  but  if  the  agreement  is 
not  shown  to  have  boan  for  the  benefit  of 
the  minor  the  Court  will  certainly  refrain 
from  giving   eflect  to  it. 

The  plea  of  purchase  without  notice, 
though  it  may  be  good  agaiQat  an  equitable 
claim,  is  no  defence  against  a  legal  claim. — 
AMIRBIBI    V.  ABDUL   LATIF.     3    B-  L-  R. 

658. 

8  Test  of-Fraudulont  conveyance — Trans- 
fer to  one  creditor- Good  faith— 27  B.  322 
Col.  579  P.I. 

Bond. 

X  Accaunts  settled,  receipt  executed  for 
amount  due—WhctJier  conttitiLtes  a  bond  — 
Caiise  of  action  — Rate  of  interest — Reg,  I  of 
JOIO. 

Plaintiffs  advanced  moneys  to  the  de- 
fendants at  15%  interest.  On  a  certain  day 
the  accounts  were  settled  and  a  sum  of 
money  was  found  due  to  the  plaintiffs  for 
balance  of  principal  and  interest  on  that 
day,  and  the  defendants  made  the  following 
entry  in  the  plaintiffs'  account  book,  viz., 
•'we  shall  repay  the  sum  v/e  borrow  with 
interest  at  15%,  and  this  entry  was  followed 
by  an  entry  of    the    amount  then   found  due. 

In  a  suit  on  the  receipt  it  was  held  that 
the  receipt  was  bound  &upersediug  the  prior 
cause  of  action  and  creaiing  a  new  caut-e  of 
action  for  the  amount  mcationed  therein 
from  the  date  of  such  receipt.  20  T.  L,  R. 
213,  33  G.  1047,  23  M.  21;  A.  3.  Nos.  312  and 
402  of  1080.  8  B.  194,  G  B  6S3,  8  B.  405,  4 
A.  330.  A.  S.  No.  280  of  lOSO,  R.  RAN  KARA 
AIYAR     V,      SUBRAMANIA     DIKSHADAU. 

23  T    L  P..  17. 

2     AdininiUtation — Snrclies — Adniinistra- 
Han  bond--Lel,er6  of   adniinisnaliou — Fraud 
—Administrator  convcrling  assets   to   his  oivn 
use  — Transfer  of  bond  to  Ailminislralor-Gener-  i 
al—Succcs  ion   Act    {X  of   Jt6  ),  6'.   342— Con-  \ 
tract   Act  (IX  of  167 >i)  S.  20— Mistake. 

The  Appellant  was  one  of  two  sureties 
of  an  administration  bond  given  to  the  IligVi 
Court  at  Calcutta,,  on  the  strength  of  which 
that  Court,  on  15th  August  1902,  granted  let- 
ters of  admiiiistratlon  to  the  estate  of  a  per- 
son, who,  it   was  alleged   in  the  petition,   had  J 


Bond     [Conld.) 

died  in  England' intestate.  The  Administra- 
tor, a  member  of  a  well  known  firm  of 
Solicitors  in  Calcutta,  who  represented  him- 
self to  be  the  attorney  of  a  fictitious  person 
called  the  noxtof  kin  of  the  deceased,  got 
possession  of  the  assets  in  India  which  cui;- 
gititod  of  bank  shares  and  converted  them 
to  his  own  use.  It  was  subsequently  found 
that  ho  had  obtained  the  letters  of  admi- 
nistration by  fraudulent  misropresentatioa 
to  tha  Court  of  which  fraud  however  the 
sureties  were  not  cognizant.  He  absconded 
but  was  apprehended,  tried,  and  convicted. 
The  grant  of  administration  in  his  favour 
was  cancelled  and  in  INIay  1904  letters  of  ad- 
ministration, with  a  will  annexed,  were 
granted  to  the  respondent,  the  Administra- 
tor-General of  Bengal,  to  whom^  the  admi- 
nistration bond  of  iGch  August  1902  was 
transferred,  and  who  brought  a  suit  against 
the  defaulting  administrator  and  the  sureties 
on  the  bond.  The  former  did  not  appear. 
The  first  Court  made  a  decree  against  the 
defendants  for  the  amount  of  the  proceeds, 
of  sale  of  the  bank  shares,  which  was  upheld 
by   a    majority  of  the  Court    of  appeal. 

Eeld  affirming  the  decision  of  the  Courts 
in  India,  that  the  sureties  ware  liable.  The 
bond  did  not  become  void,  when  the  letters 
of  administration  were  cancelled  and,  while 
tbey  remained  unrovoxed,  the  grantee  was, 
to  all  intents  and  pusposes,  admuiistracor  oi 
the  estate  in  India  of  the  deceased,  and  for 
his  acts  and  defaults  as  administrator  the 
sureties  were  and  remained  responsible.— 
DEBENDRA  NATH  DQTT  v.  aDAIUnIS- 
TRaTOR-GENERAL  of  BENGAL.     33   C 

955' 

8  '  Administration  bond.— Sec  Administra- 
tion bond.  Col,  20Bi  P.  I. 

4  Alteration-  of-Suit  for  recovery  ef 
money  due  on  a  bond— Forged  bond--Matenal 
alteration,  if  and  when  vitiate  instrument— 
Partv— 3  C.  L.  363  Col.  1784  P.  I. 

5  "Alteration  of— Mortgage  suit  by  puisne 
mortgage  for  redemption  of  prior  mortgage  and 
sale  of  hypAheccLted  property— Material  altera- 
tion discovered  in  bond  tendered  by  prior 
niortgagie's  heir  in  evidence  — Ejject  of  such 
alteration. 

A  suit  was  brought  by  a  puisne  mortgagao 
for  the  reJomption  of  a  prior  mortgage  _aiid 
sale  of  the  hypothecated  property.  Tlie  prior- 
mortgagee  being  dead,  the  plaintiti,  puisne 
raortg:vgee,  impleaded  in  his  suit  the  heirs  of 
the  prior  mortgagee  as  co-dufe'idants.  The 
prior  mortgage- bond  when  produced  by  the 
heirs  of  the  prior  racrigagee  was  fuund  to 
have  been  tampered  with  and  to  h;i.ve  a  ma- 
terial alteration  mide  in  it,  ciz ,  the  area 
stated  in  the  bond  as  hypcLhecated  was 
increased  from  4  bisivas  to  4  bisioas  and  7^ 
biswansis. 

Hdd,  per  Slanli'y,  C  J.  and  B.inerji,  J. 
{Aikman,  J,  di-isenting)  that  the  fact  thai  prior 
mortgige-bjnd  was  tampered  wilh  and  had  a 
material  alteration  made  in  it,  did  not  render 
the  instrument  void  in  toco  tO  as  to  justify 
the  Court  in  iguoriug  its  exidtcucu  ixud  paising 
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n  decree  in  favour  of  fcho  plaintiff  for  aalo  of 
tho  property  coniiMMscii  in  it,  without  payment 
of  the  amount  duo  under  it  or  any  part  of 
thatjunount.  An  interest  in  the  mortgaged 
propei«y  liavirg  unquestionably  vested  in  tho 
prior  niortgngoo,  tho  bond  was  admisHiblo  iu 
evidence,  and  a  Court  adnnniritering  justice 
could  not  divest  such  interest  without  seeing 
that  the  money  for  whicli  it  formed  a  security 
Lad  been  satisfied. 

Held,  per  Mkinav,  J",,  that  in  consequence 
of  the  alteration  the  bond  was  not  admissible 
in  evidence  and  tho  claim  of  the  prior 
i"nortgflgee's  heirs  in  respect  of  it  should  fail 
in  tvto,  no  present  right  to  the  property  being 
conveyed  by  a  simple  mortgage— 13  M.  and 
W.  M3,  11  C,  27,  i  Smith  L.  C.  10th  edn. 
747,  4  All  ,  G2,  7  Gal.,  61G,  7  Bern.,  418.  U  Mad., 
W9,  9  Mad,,  H.  C.  K.  247,  9  Q.  B.  D.  555,  23 
l\Jad.,  1B7,  23  R.  11.,  760,  46  R.  K.,  770,  6  Ir.  C. 
L.  H  ,  o5,  10  irMm.  420,  L.  R.  5  C.  H.,  497,  14 
II.  and  \V.  47,  16  Q.  B.  432,  1  H.  and  N.  893,  2 
11.  Bl.  259,  Ir.  Bep.  3  Eq.  519.  9  M.  I.  A.  1 
referred  to.  MANGAL  SEN  v.  SHANKAR 
S-HAI  ANDTAJAMMUL  HUSAIN  KHAN. 
A.  W-  N-  1803  P  122-25  A-  580  (F-  B  ) 

6  (Jo-obligte— Suit  by  obligee,  some  of 
"vvbom  are  mmors  after  the  prescribed  period 
of  limitation.     25  A.  155  Col.  1751  P.  I. 

7  Guarantee,  re^ocation  of— Surety  bond — 
Liability  of  surety  to  a  firm  which  has  un- 
dergoro  change  in  its  constitution— 21  C. 
697  Co!.  379  P.  I. 

8  Bond  by  guardian— LialiWy  of  minor 
— N ecu saries— Bond  to  keep  olive  debt  due 
for  ncc'ssaries,  ulien  binds  minor's  estate— Li- 
inilation—  I'tnonal  liability. 

The  preposition  that  a  guardian  of  a 
minor  caunot  bind  his  ward  perponally  by 
a  simple  contract  debt,  by  a  covenant  or  by 
any  p  omise  to  pay  money  or  damages,  is 
subject  to  the  modification  that  the  pro- 
mise will  not  bind  the  minor,  unless  it  has 
been  made  merely  to  kerp  alive  a  debt,  for 
wh  ch  the  ward's  properly  was  liable. 
(26M.  330refd). 

_  Where  tba  promise  is  to  pay  money, 
which  has  been  expended  for  necessaries, 
the  estate  of  the  minor  may  ba  liable,  not 
on  the  prcmige,  but  because  tho  money  has 
been  supplied.     (17  M.  306  and  20  B.  61  rcfd.) 

It  iti  established  law  that  a  guardian 
cannot  biid  his  ward's  estate,  except  by  a 
document  purporting  to  bind  it. 

WbLn  a  thud  persor  ei.ters  into  deal- 
ings with  the  guardian  of  a  minor,  and  ad- 
vai  cea  money  lar  nesessaries  for  the  minor 
or  lor  the  benefit  of  his  estate,  and  takes 
a  bond  ior  tho  debt  from  the  guardian,,  the 
respo-osibilily  rests  on  mm  to  take  eare  that 
the  uoEcl  is  so  drav.'u  as  to  render  the  estate 
of  the  minor  in  law  lUUe  for  the  d^bt. 
BHAWAIj    bAHU    t;.  BaIJ   NATH    PERTAB 

9  iustaiTnents— iond  pavable  by— Default 
—  3  A.  L.  J.  463  Col   1853  P.  I. 

iO  i'cr  arrears  of  rent— Difference  be- 
li^een  a  mortgage   and   a  charge— Equity  can 
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not  over-rulo  lav?-4  C.  L.  J.  219  Col.  717 
P.  I. 

U  Instalments— Bond  payable  by— 138  P, 
L.  R.  1903  Col.  772  P.  I. 

12  Instalments  -Power  to  sue  for  wholo 
amount  on  default  of  payment— 5  A.  L.  J. 
72-30  A.  3  23  Col.  1854  P.I. 

18.  Instrument  evidencing  loan  of  paddy 
and  providing  for  its  retitrn  o?t  certain  date^ 
whether  bond — Limitation. 

The  suit  was  on  an  instrument  for  cer- 
tain quantity  of  paddy,  which  provided  for 
the  payment  of  tho  principal  amount  of 
paddy  advanced  on  a  certain  date,  and  itx 
default  of  such  payment  for  payment  on 
demand    with   interest    at   certain   rate. 

Held,  in  a  suit  on  the  instrument,  that 
the  instrument  was  not  a  bond  falling  with- 
in either  Art.  57  or  Art.  97  and  tbat  the 
suit  fell  under  Art.  95  of  the  Limitation 
Regulation.  (10  T.  L.  R.  897  B.  I[.  C.  R. 
36  21  T.  L.  R.  194  refd.)  NARAYANAN 
KRISHNAN  V.  KANAKKU  NARAYANNAN 
KRISHNAN,   23   T-   L.    K.   48. 

14-  Stamp— Promissory  uote-29B.  82  Col. 
871    P.    I. 

15-  Stamp — Acknowledgment  bond— 10  1 
P.  L.  R.  1903—35  P.  R.  1903  Col.  872  P. 
I. 

16.  Bo7id  debt — Hindu  Law — Son — Father 
— Burden  of  proof— -Debt  for  immoral  purpO' 
scs. 

When  a  Hindu  son  comes  into  Court 
to  assail  a  decree  passed  upon  a  mortgaga 
against  bis  father,  the  son  must  shov/  Lha 
debt  to  have  been  of  such  a  nature  that 
he,  as  the  son  of  a  Hindu,  wou'd  not  be 
under  a  pious  obligation  to  discharge  it» 
14  A.  179,  8  A.  279,  9  A.  493,  13  A.  216^, 
21  A.  193,  28  0.517,  24  A,  211  referred  to. 
KANHAI  MUBAY  v.  SE'UH  BRINDRAWAN 

IQ  C.  P.   L.  R.  190.3  p.  169- 

17-  Bond  fur  arrears  of  rent — Suit  upon 
a  bond--Cog}i,i3ance  of  a  Court  of  Small  Cau- 
ses. 

A  suit  upon  a  bond  given  for  arrears, 
of  rent  is  cognizable  in  a  Court  of  Small 
Causes.  GO  YIN  D  YISHNU  KUK  DE  u. 
MAROTI    NARAYAN    JOSHI.    16    C-  P.    L- 

E.  1802  p.  52. 

18.  Bond — Non-receipt  of  consideration — 
Burden  of  proof — Admission — Consideration 
different  from  that  described   in    the   bond. 

A  defendant  who  is  sued  oa  a  bond 
and  who  pleads  non-receipt  of  considera- 
ration  cannot  be  deemed  to  have  discharg- 
ed the  burden  of  establishing  his  case  mere- 
ly by  rtiaaon  of  an  admission  on  the  part 
of  the  plain  tig  >  that  the  actual  coneidera- 
t^an  was  difierent  ftoixi  that  described  ia 
the  feond.  3  B.  159  22  A.  870  referred  to. 
-LALSINGH   V.   CHAIT  BAM,   15  C-   P-    I*. 

JU'1^2  p.  24. 


Bccls. 


See  Account  Books — Evidence-^ 
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Boundarios. 

1  Confusion  of— Jurisdiction  of  Court — 
Equi(y. 

Held,  that  the  Court  bas  no  power  to  fix 
the  bouudarica  of  logal  estates,  unless  some 
equity  is  superinduced  by  tlio  act  of  the 
parties,  as  some  particulur  ciroumstanco  of 
fraud  or  coufusiou,  when  one  party  haa 
ploughed  too  near  the  other,  or  tho  like.  1 
W.  and  T  I/.  C.,172  followed.  KAVASJI 
JAMSETJI  V.  HORMASJI  NASSARVAN- 
JISHKT.    6  B.  L.  R  ,  782  =  29  B-  73- 

2  Cofi fusion  of — Landlord  and  Tenant — 
Presumption  as  to  permanent  tenancy — 
Estoiyjid. 

When  it  appeared  that  the  Mutwalll  in 
granting  leases  always  liinited  tho  tenant's 
rights  to  tlie  term  of  Uis  own  incuvnboncy; 
that  when  any  change  of  tenant  took  plaoo 
which  he  chose  to  recognise,  he  took  care  to 
grant  a  new  lease  to  the  new  tenant  and  not 
merely  one  confi»-matory  of  the  old;  that  tho 
occupation  of  the  defenclant's  prodccessora 
in  tho  laud  did  not  go  further  back  than 
about  1840,  and  that  tho  person  whom  the 
defendant  represented  was  never  recognised 
as  a  tenant  by  the  landlord  who  always  paid 
rent  in  the  names  of  the  old  tenants. 

Heldy  that  the  plaintiff  was  entitled  to 
eject  the  defendant  and  permanent  tenancy 
could  not  be  presumed — 5  C.  W.  N.,  cclxxix, 
858,  5  C.  W.  N.  801  distinguished,  27  Cal, 
670  S:  G  4  C.  W.  N.  210,  referred  to. 

In  order  to  raise  the  equitable  estoppel 
against  the  landlord,  it  is. incumbent  upon 
the  tenant  to  show  that  the  conduct  of 
the  landlord,  whether  consisting  in  absti- 
nence from  interfering  or  in  intervention 
was  sufficient  to  justify  the  legal  inference 
that  he  had,  by  plain  implication,  con- 
tracted that!  the  right  of  tenancy  under 
which  the  tenant  originally  obtained  pos- 
session of  the  land  should  be  changed  in 
to  a  perpetual  right  of  occupation.— 3  W, 
N.,  502;  S.  C,  21  AIL,  496;  L.  E.,  26  I.  A. 
68,  followed. 

If  the  tenant  obliterates  the  boundarios 
of  tho  various  plots  of  land  and  is  unable 
to  point  them  out,  he  is  bound  to  make 
good  to  the  landlord  the  quantity  af  the 
land  to  wiiicli  the  latter  is  entitled.  IS- 
MAIL KHAN  MAHO^Ib:D  v.  L.  P.  D. 
BROUOHTON  5   W-  N    C-   846- 

8  Description  of  in  plaint  -5.  C.  W. 
N.  121  and  7.  0.  W.  N.  615— ^ee  Bengal 
Act    Vill    of    1885— S.     143. 

4  Dispute  cases —Settlement  of  .o.ucb 
dispute  by  collector^Civil  Courts  jurisdic- 
tion 25  B.  3S2.  See  Bombay  Act  V  of  1379. 
B.   119   No.  la 

5  Dispute  cases -Alluvion,  dilavion —Evi- 
dence— Po8»«§siou — Burden     of      pioof — lio 
ports — Maps,  &o.   referred  to    in   such  ordei;. 
29  C  187  P.  C.  Col.  156  P.  I. 

6  Dispute  cases — Duty  of  Court  to  settle 
boundary,  when  evidetioo  iusufiicicn'"--^«coud 
appeal,     lie.  W.  N.  230  Col  ITK  P.  I. 

7  .Marks  Act  XXVIII  of  1360  Madras  s  25 
— Bar  to  private  rights — Omission  to  obseive 
proceduro.     28  M.  257  Cok  185  P.  I. 


Brahnxo. 

1  Adoption — Brahmo  father's  right  to 
give  his  son  for  adoption.  30  C.  909  Col.  2050 
P.  I. 

2  Applicability  of  Sikhs — Brahmo-; — ICffoet 
of  lapse  from  orthodox  practices — Hindu. 
7  C.  W.  N.  895=84  P.  R.  1903--.  31  C,  11  P.  C. 
Col.  514  P.  I. 

3  Brahmo— Marriage-Marrying  again  dur- 
ing  the  lifetime  of  a  roife. 

Held,  that  marriage  contract  by  a  person 
belonging  to  the  pr  igressivo  Braitmo-faitb 
\^ith  a  woman  when  ho  has  a  living  wife  is 
void.      SONALUXMI    v.    VlSirNUPRASAD 

HAlilPRASAD,    6B.  L.  E-  58-23  B-  597- 
Breach  of  contract. 

1  Landlord  and  tenant — Jieclamation  of 
land—  Conshuct ion  of  leaae. 

A  lease  v/as  cancelled  ly  the  landlord  on 
tho  ground  that  the  tenant  had  failed  to 
carry  out  the  condition  of  the  lease  in  that 
he  did  notreclalui  the  whole  of  the  land  so 
as  to  render  it  fit.  for  cultivation,  the  tenant 
claimed  that  he  had  carried  out  tl>e  terms 
of  the  lease  which  related  to  the  reclamation 
of  the  land. 

Held,  that  the  term  '  reclamation  '  in  the 
lease  was  used  in  its  stricter  sensi,  and  the 
condition  v/as  satisfied  when  the  land  was 
rendered  dry  and  protected  against  the  sea 
tides  and  the  test  of  cultivaton  could  noi 
have  been  in  the  contemlaption  of  the  parties. 
SHAMRAO  PANDURANG  v.  SILCUKTaRY 
OF  STATK     25  B  82- 

2  Receipt  for  money^  containing  terma  of 
sale,  signed  by  vendor  and  not  by  purchaser 
— Contsaot  i'"<  writfag  registered.  25  M.  55 
Col.  1892  P.  I. 

3  Contract  in  writing  registered— Signed 
by  one  party  thereto.  25  M.  50  Col.  189S 
P   1. 

4  Breach  of  contract  in  writing  registered 
--Lease  of  villages.  25  M.  587  Coi.  1895 
P.  I. 

5  Suit  for  "  breach  of  promise  of  marri- 
age". Contract  of  marriage  between  intended 
bridegroom  and  parent  of  intended  brido.  2k 
M.    652  Col.  752  P.  I.         . 

7.  Vendor  and,  puchUser — Sale  of  jote  for 
arrears  of  rent — Tjiahility  of  vendor. 

Tho  plaint' f!.  purchased  certain  jotes. 
from  the  defendant  and  iu  the  sale  decvl  it 
was  stipulated  thnt  the  arrears  of  rent  wb.ich 
were  due  to  the  landlord  up  to  the  time  of 
sale  were  to  bo  paid  by  the  vendor  failing 
which  if  the  vender  should  have  to  make  the 
payroK^nt,  he  would  be  ootitl**d;Xo 'recover  the- 
jiinnint  as  a  loss  sustained  jpy  him.  Tba 
landlord  obtained  dccraej  for  ^rears  of  rent 
due  prior  to  the  purchase  by  the  plaintifi 
and  also  for  the  rents  which  had  accrued  duo 
*ul-wequeut  to  the  purchase  and  to  satisfy  the- 
d^orei??!  a  portion  of  the  property  covered  by 
thj  dead  of  sale  to  the  pldinciO  v/a«?  sold. 
Subsequent  to  tb©  p^lntiiT's  purcbaae  anc! 
whil»  ho  was  in  posse89i«»^  the  ktudlord 
sued  the  old  rccovd^i  t  on  an  U  for  arrears  of 
rontj  obbaiaed   decrees    emd  ia  cTeoutLon  o£ 
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Breach  of  contract    (Co7itd). 

thcso  decrees  liimself  becaino  pureliaser, 
Tlio  plaintilT  brouglit  iho  present  suit  to  re- 
cover possession  of  the  laud  ou  tbo  ground 
that  the  sale  was  a  collusive  one  and  in  the 
alternative  to  obtain  damages  for  the  loss  sus 
taiued  by  him  by  the   sale  of  the  property. 

Held,  that  as  the  sale  in  execuLion  was 
due  mainly,  if  not  entirely,  to  the  failure  on 
the  part  of  the  defendant  to  comply  with  the 
Btipulation  contained  in  the  kubala,  the  phiin- 
tiff  was  entitled  to  recover  from  the  defen- 
dant the  sum  which  was  due  as  arrears  fro>n 
him  to  pay  off  which  property  of  tbo  plaintiff 
was  sold.  SYKD  KUTAB  A  LI  SHAH 
FAKIIl  V.  AZIBULLA  MONDUL.     7  C-  W- 

N  905 

8.  Breach  of  contract-— Sale  and  purchase — 
Damages,  Measure  of —Market-rate — Artifi- 
cial inflation  of  prices — Legitimate  mercantile 
transaction. 

It  is  settled  law  tbat  the  market  value  of 
a  marketable  commodity  at  the  time  when 
the  contract  was  broken  controls  the  mea- 
sure of  damages  for  breach  of  a  contract  for 
the  sale  and  purchase  of  such  commodity, 
and  damages  are  estimated  at  the  difference 
between  the  contract  price  and  the  market 
value  or  price  at  the  time  of  the  breach. 

Where,  however,  the  defendants  argued 
that  the  high  price  of  rice  in  the  market  on 
the  contracted  date  for  delivery  was  entirely 
due  to  the  operations  of  the  Syndicate  to 
which  the  plaintiffs  belonged  and  that  tne 
Syndicate's  purchases  were  not  bona  fide 
mercantile  transactions 

Held, — that,  even  assuming  that  this  was 
proved,  it  is  not  for  Courts  to  dictate  to 
merchants  what  transactioiis  they  may  and 
what  transactions  they  may  not  enter  into. 
The  transactions  were  not  illegal  or  immoral 
and  were  not  gambling  transactions.  To 
refuse  to  accept  the  market  rate  actually 
ruling,  admittedly — if  a  genuine  rate — the 
proper  measure  of  damages,  on  the  ground 
that  the  rate  was  intentionally  forced  up  by 
the  plaintiffs'  purchases,  would  introduce 
into  commercial  transaction  elements  of  un- 
certainty and  confusion,  the  results  of  which 
cannot  be  foreseen.  MAHOMED  ESOOF 
ISMAIL  AND  COMPANY  v.  KHOO  SIN 
THWAK  AND  KHOO  KOK  ON.  1  L-  B- 
R  1900,  =  1802  P  146. 

Breach  of  trust. 

1  Compromise  entered  into  between  trus- 
tee and  defendants  pending  appeal  giving  up 
claim — Breach  of  trust— 12  M.  L.  J.  SCO  col. 
1596  p.  I. 

2  Joint  Mitakshara  family— Suit  against 
father — Breach  of  ^ust — Legal  necessity.  2 
C.  L.  J.  321  col.  411  p.  I. 

3  Public  charitable  and  religious  trust  — 
Removal  of  trustee  -Manager's  possession. 
2  C.  L,  J.  460  col.  1218  p.  I. 

Bribery  m  election. 

Election  of  member — Disqnnlificafion  of  can- 
didate—Bribery— 13  M.  L.  J.  iLlO—20  M.  166 
Qol.  71  p.  I, 


Broker. 

1  Broker— Definition  of—Duties  of— Ad' 
vances  — Undertaking  refund  of  money  to  con  ^ 
atituents— Guaranteeing  repayment  of  advances 
liJio  far  witJiln  ordinary  business  of  broker, 

A  broker  is  an  agent  employed  to  mako 
bargains  and  contracts  in  laitters  of  trade, 
commerce  and  navigation  between  othei? 
pirtiesfor  a  compansatioa  called  brokerage. 
His  duties  are  merely  to  bring  about  a  con- 
tract and  do  not  ordinarily  include  the  un- 
dert;vkiug  to  refund  advance."?  made  to  oon- 
stituout.s  and  giving  of  guarantee  for  tho 
repayment  of  advances  with  profits,  L.  R. 
7  Q.  B.  616,  623  ref.  to.  D.  Mo.  LAREN  MOR- 
RISON V.  S.  VERSOOYLE,  6  C-  W-  N- 
420  at  440,  441- 

2  Brukoi'  —  Frand — Sale — Payment  of  price 
to  agent — Apparent  authority  of  agent  — Rights 
and  duties   of  third  party. 

In  a  question  botwoea  a  principal  and 
a  third  party  who  has  dealt  bona  fide 
with  tho  agent  of  the  principal,  the  truo 
limit  of  the  agent's  power  to  bind  the 
principal  is  the  apparent  authority  with 
which  the  agent  is  invested.  In  tho 
absence  of  express  authority  a  party  who 
is  employed  to  find  a  purchaser  for  a 
property  is  not  authorised  to  receive  the 
price,  much  lass  to  take  in  exchange  an- 
other property.  If  the  purchaser  pays  tha 
price  to  the  parson  so  employed  by  tha 
seller,  and  that  person  embezzles  the  money, 
tho  seller  can  recover  the  price  from  the 
purchaser.— LIVERSEY  o.  COLIN  CAMP- 
BELL.   I  A  L  J  124. 

3  Broker — Partnership — Agency — Partiei- 
pation  in  profits  — Scope  of  authority —  Negli- 
gence— Loss— Innocent  parties — Hindu  Law 
karfca -Powers  of— D.  MGL\RBN  MOR- 
RISON V.  S.  VER3GH0YLE.  6-  C- W-  K- 
429. 

See  Partnership. 
4.     Liability  of — Onus  proband! — Revisioa 
—10   0.    W.    N.    14    Col.    1341   P.   I, 

Brolserage. 

1.  Broksraga.   Commission  agent's  right  to— 
The    plaintiff,     commission     agent,     was 

entrusted  by  the  defendant  to  negotiate  a 
loan  on  the  first  mortg-ige  of  certain  pro- 
perty, lie  brought  a  creditor  who  was  wil- 
ling and  who  actually  placed  money  ia 
tise  hat^ds  of  the  attorney  of  the  parties. 
The  defendant  was  bDund  to  satisfy  the 
lender  as  to  his  titles,  but  the  attorney  found 
out  certain  defects  and  the  traasaction  fell 
through. 

H'dd,  that  the  plaintiff  had  fully  made 
out  his  title  to  the  remuneration  agreed  to 
between  him  and  the  defendant  since  tho 
agent  did  complete  what  was  rr-qaired  of 
him,  and  the  circamstances  were  enough 
to  justify  the  attorney  in  advising  the  len- 
der not  to  advance  the  loan.  G013rND.\ 
CHANDRA     KH\TiOK    v.   J.   ECLICES.     7 

C-  W.  N    237-30  G-  202- 

2.  Brokerage  on  loagfring  contract — Co- 
lateral     agreement     devoid    of   the     ckmcni  of 
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wagning — Indian   Contract  Act  S.    30. 

A  couLrnct  by  way  of  wager  is  not  an 
illegal  couliaiCt,  although  or  bocauso  it 
cannot  bo  euforcccl  in  a  Court  of  law.  Al- 
though a  contract  to  pay  differences  only 
on  contracts  for  the  purchase  and  sale  of 
rico  is  void  as  being  of  the  nature  of  a 
wager,  collateral  agreements  which  are  them- 
selves devoid  of  the  elemeut  of  wngering, 
though  they  may  bo  entered  into  with 
knowledge  of  the  nature  of  the  pricipal 
contract,  are  not  avoided  by  section  30  of 
the  Indian  Contract  Act,  or  by  any  other 
provision  of  law,  M.  A.  OOTH  \MAN  v. 
KONG  YEE  LONE  AND  CO.  1  L-  B- K.. 
1900  =  1902  p.  128. 

Brothers,  meaning  of. 

Hindu  Law — Migration  of  family- 
Family  custom — Preaumption.  29.  C.  433. 
Col.    2167  P.  I. 

Budhist  Law. 

1  Adop  ion — Proof. 

Adoption  among  Buddhists  is  a  mixed 
question  of  fact  and  law.  Courts  are  bound 
to  insist  upon  strict  proof  thereof.  An 
essential  point  is  publicity  of  the  relation- 
ship, and  of  the  intentions  of  the  adoptive 
parents  in  regard  to  the  inheritance  of 
their  estate  by  the  adopted  child.  Eesi- 
dence  together  in  one  house  is  not 
sufficient  indication  of  the  relation  of  the 
parties  being  that  of  adopted  child  and 
adoptive  parent. 

Ma  Gun  v.  Ma  Gun,  S.  J.  L.  B.  25.  cited' 
Maunq  Ming  v.  Ma  Kin,  Chan  Toon,  157,  and 
Ma  Mein  Gale  v.  Ma  Kin,  Chan  Toon,  1G8, 
approved.  Ma  Pau  v.  Ma  The  The  and  others 
I.  L.  B.  R.    1900—1902  P.  273. 

2  Adoption  — Keikcima  and  apatittha 
children — Evidence, 

An  alternative  claim  to  the  status  of 
adoption  either  by  the  keikbima  or  by  the 
apatittha  mode  may  be   made. 

Evidence    in    the     case     considered,  and 
kind      of     evidence       necessary      to      prove 
adoption   discussed    with    reference  to   pre 
vious  rulings. 

Mating  Aing  v.  Ma  Kin,  I.  L.  C  ,  157 ; 
MaSa  Yi  v.  Ma  Me  Gale,  2  L.  C  ,  181  ;  Ma 
Gun  V.  Ma  Gim,  1  L.  C,  147  ;  Ma  Givin  v.  Ma 
Yin,  1  L.  B.,  151 ;  Ma  Mein  Gale  v.  Ma  Kin, 
1  C  162  Ma  Gyan  v.  Maung  Kywin,  1  L  C  393; 
Ma  Thine  (Thalvg)  v.  Bn  Pe,  2  L.  C.  53  ;  Ma 
Tin  Shwe  v.  Dan  Gyi,  2  U.  B.  R.  (1897  -  1911) 
142  cited.  Ma  Mya  Me  v.  Ba  Dun  2  L.  B.  R. 
1904  P.    224. 

3  Held — that  when  a  Buddhist  parent 
has  given  his  child  in  adoption  to  another 
he  is  entitled  until  the  child  has  grown  vip, 
to  cancel  the   adoption,  and  recall   the  child 

Reference :  — 

Maunkye,  Book  8.  sections  3  and  1. 
MAUNG  SEIN   v.  MA  MON.     XJ.  B  R   J903 

PI. 

{Budhist  Law— Adoption). 


Budhist  Law. 

4  ProbabilUie.<i  in  favour  of  or  against  adop- 
tion— Adoption  not  published  and  not  notorious 
—  Valid  adoption  according  to  reqiiirements  of 
Burvipse    Bud  Ihist  Law. 

The  plaint.if!,  an  adult,  claimed  to  have 
been  adopted  by  his  uncle.  He  was  able  tJ 
adduce,  from  the  relationship  between  him- 
self and  his  uncle,  from  the  latter's  circum- 
stances, from  his  uncle's  public  letters, 
through  witnesses,  and  from  other  sources, 
a  good  deal  of  evidence  calculated  to  render 
his  contention  probable  and  successful.  It 
appeared,  however,  that  the  plaintiff,  whea 
called  upon  to  state  his  father's  name,  gave, 
not  his  adoptive,  but  his  natural  father's 
name,  thus  making  it  doubtful,  whether  tha 
idea  of  giving  up  all  his  prospoative  rights 
in  his  natural  p.iroats'  property,  as  the  re- 
sult of  the  adoption,  presented  itself  to  his 
mind  at  the  time  of  the  alleged  adoption, 
and,  also,  that  his  relationship  with  his  uncle 
was  not  published  generally  and  was  not  no- 
torious, as  it  ought  to  have  been,  had  it  beea 
true. 

Held,  that  he  failed  to  prove  that  ha 
had  been  validly  adopted  according  to  tha 
requirements  of  the  Burmese  Buddhist  Law. 
In  the  absence  of  anything  to  show 
what  is  necessary  to  constitute  the  adoption 
of  an  adult,  the  general  principle  is  that  aa 
adult  cannot  be  adopted  without  his  or  her 
consent.  But  as  an  adult  (cannot  be  depriv- 
ed of  any  rights  without  his  or  her  consent) 
—an  adoption  depriving  rights  of  inherit- 
ance in  natural  parents'  property — it  must 
appear  that  he  or  she  consented  to  renounce 
all  his  or  her  prospactive  rights  in  his  or  her 
natural  parents'  property. 

Per  Fox,  C.  J. — Notoriety  amongst  tha 
people  with  whom  the  parties  ordinarily 
mixed  in  social  life  is  what  is  required  ia 
evidence  of  the  adoption  of  an  adult.  11  B. 
L.  R.  240-2  L.  B.  R.  224  foil.  1  Ch.  T.  L.  0. 
P.,  163  ref. 

Per  Hartnoll  J. — When  a  person  claims 
a  share  in  an  estate  on  the  ground  that  ha 
was  adopted  as  an  adult,  the  burden  of  proof 
lies  heavily  on  him,  the  more  especially  ag 
such  an  adoption  is  not  usual  even  if  it  is 
sanctioned  by  tue  Dliainmathats.  MA  GYI  V» 
MAUNG  PO  THA.  14  iJ.  L.  R.,  15. 
i     Alienation. 

1  Inheritance — Sale  of  undivided  estate 
by  CO  heir--huit  to  set  aside  limitation — 3  L. 
B.  R.    1905  P.  7  Col.    1819  P.  I. 

2  Suit  for  redemption— Joinder  of  par- 
ties—Mortgage— 3  L.  B.  R.  1905  P.  15  Col. 
658   P.  1. 

3  Buddhist  Laio :  Husband  and  wife — 
Power  of  liusband  to  alienate  joint  properly. 

Subj  ut  to  the  reservation  noted  below, 
a  Burueoo  Buddhist  hu-band  cannot  sell  or 
alienate  the  hnapazon  property  of  himself  and 
his  wife  without  her  consent  or  against  her 
will.  Ma  Thu  v.  Mj,  Bu,  (1821)  S  J.  L.  B.  578 
followed.  Ma  Ko  v.  Ma  Me,  (1874)  S.  L.  J.  B. 
19;  Maung  Twe  y.  Raraeu  Chetty,  (1900)  I. 
L.  B.  R.  11  ;  On  Sin  v.  O  Net,  2  U.  B.  R.  1892 
—96,  page  303  :  referred  to. 
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A  sale  by  a  Burmese  Buddhist  husband 
of  tlio  hnavazon  proporty  of  himself  and  his 
wife  made"  without  liov  ootiHent  ooustitutos 
a  valid  transfer  of  lua  shuro  and  iuterobt  in 
tho  proporty  sold.  Mauug  VVoik  v.  Shwo  Lu, 
(1902  I.  L.  B.  U.  181,  ovor-rulod.)  Ma  Mow. 
Maung  Gyi,  (1898)  2  U.  B.  K.  1892-90,  45; 
Guna  V.  Kyaw  Gaung,  (1B!)5)  2  U.  B.  R.  189!i 
—96,  204;  Ma  Thaing  v.  Tha  Gyvvo,  (1902)  2 
U.  B.  11.  Ex:  of  Dbcrod,  1;  Maunf^  Hmon  v. 
Mauug  Moik,  (1904)  2  U.  B.  R.  Budd  :  Law 
— Divorce,  1  ;  Ma  Po  v.  Shwe  Mi,  Chan 
Toou'h  Tj.  C.  I.,  418  ;  Saw  Ngwo  v.  Thein 
Yin,  (1902)  I.  L.  B.  R,  198  ;  Kyi  Kyi  v.  Ma 
Theiu,  (1905)  3  L.  B.  R.  8;  Soobramooian 
Chetty  V.  Ma  Hnin  Yo,  (1899)  P.  J.  L.  B.  568  ; 
Tha  Nu  V.  Kya  Zan,  (1.903)  2  L.  B.  R.  L67  ; 
roferrod  to.  MA  SHWE  Q  v.  MA  KYU.  3 
L  B  R  1305  p.  86 
3     Brothers  avvd  ulsters. 

\  Buddhist  Laio~-S accession — Brothers  and 
sisters  already  divided — Estate  of  divided  de- 
ceased sister — Eciuat  riijhts  of  elder  brothers  or 
sisters  on  failccre  of  yoaager  brothers  or  sisters 
--Exclusion  of  ekildren  of  brother  predeceasing 
his  divided  deceased  sister, 

lu  the  case  of  brothers  and  sisters  al- 
ready divided,  the  elder  brothers  or  sisters 
inherit  only  on  failure  of  younger  brothers 
or  sisters;  but  the  second  of  such  elder  bro- 
thers or  sisters  would  not  exclude  one  older 
than  himself  or  herself.  The  principle  that 
property  does  not  ascend  does  not  operate  in 
such  a  case,  the  eldest  is  not  barred  from 
equal  rights  with  the  second. 

It  is  a  principle  of  Buddhist  Law  that 
only  those  closely  related  should  inherit, 
and  that  relations  of  the  sajne  degree  should 
inherit  to  the  exclusion  of  those  of  a  more 
remote  degree,  e.g.,  that  children  should  ex- 
clude grand  children.  There  are  certain 
exceptions  to  this  rule  {e.g.,  in  cases  v/here 
there  has  been  no  division).  In  such  cases, 
elder  brothers  within  reach  of  the  inherit- 
ance would  share  equally,  and  one  brother 
so  within  reach  dying  before  distribution, 
his  children  would  take  ijer  stirpes  and  not 
per  capeta.  In  cases  where  there  has  been 
division,  however,  if  the  eldest  brother  pre- 
deceases his  sister,  his  children  cannot  suc- 
ceed to  her  estate  v/here  there  is  a  surviving 
second  brother  ;  tho  surviving  second  brother 
is  the  sole  heir.  MAUNG  HMAW  v.  MA  ON 
B  /VIN  AND  THREE  OTHERS.  1  L.  B-  E- 
1900-1802,  p.  101. 

4     Divorce. 

1  r.  Burman  Buddhist  husband  or  wife 
may  sue  and  obtain  a  divorce,  on  condition 
of  surrendering  all  the  Joint  property  and 
paying  the  joint  debts,  and  the  costs  of  liti- 
gation, when  the  other  party  is  without 
fault  and  does  not  consent. 
Authorities: — 

Dr.     Porchhammer's     Jardine      Prize 


R 


ssay. 


Maine's  Ancient  Law. 
Jardine's  Notes  on  Buddhist  Law. 
Institutes   of  Mauu   (Sacred  Books  of 
the  East), 
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Moyle'a  Rulings  and  Notes  on  B.  L, 

Dhammapada  ...  ]  ^_ 

Quostiona  of  King  Milinda  (  „  l^fcrt* 

PuudarikaSuddharma    ...r.P",^     A 

BhuddhistSuttaa  ...  )   ^^o  l^aat.) 

Kinwuji  Mingyi's  Digest  II. 

Attatbaukepa. 

Richardson's  Manugyo. 

S.  J.  L.  B.,     391. 
Do.  607. 

Do.  CIG. 

U.  B.  R.,  1897,  1901,  II,  28. 

I.  L,  B.  R.,  7. 

Chao  Toon's  leading  Cases,  II,  177. 

Civil  Appeal    No.   '299    of  1899  (unpub- 
lished). 

U.  B.  R.,  1902,  1903,  II  B.  L.  Div.,  P.  6. 

1  I.  L.  R  ,  2  Bom.,  624. 

Mi  Kin  Lat  v.  Nga  Ba  So. 

U.  B,  R.  1905.  P.  3-17   (Budhist  Law- 
Divorce). 

2  Child  of  divorced  couple — Rights  of  in,' 
heritancC' — Maintenance  or  renewal  of  filial 
rdalions  sufficient  to  entitle  plaintiffs  to 
inherit  property  acquired  during  aecond 
marriage. 

There  seems  to  be  a  great  weight  of 
authority  in  favour  of  the  proposition  that  a 
child  of  a  divorced  couple  is  entitled  to 
inherit  from  the  parent  with  which  he»or  she 
lives,  and  is  generally  not  entitled  to  inherit 
from  the  other  parent,  (when  that  other 
parent  has  married  «gain  and  has  children 
by  the  second  spouse  property  acquired 
during  the  second  marriage'  and  that  visiting 
the  other  parent  and  receiving  presents  or 
even  maintenance  from  him  does  not 
constitute  a  continuance  or  resumption  of 
filial  relations,  such  as  would  entitle  tha 
child  to  inherit  such  property.  B.  S.  J.  184; 
B.  S.  I.  296.  ;  P.  J.  L.  B.  469  ;  U.  B.  R. 
(867-01),  p.  116,  1  L.  B.  R.  861,  F.  P.  ;  J.  L  B. 
299,  Diss-;  2  L.  B.  R  85,  R. 

The  fact  that  the  divorced  wife  and  the 
children  received  nothing  at  the  time  of 
divorce  makes  no  difierence,  at  any  rate  so 
long  as  it  was  not  alleged  that  tihere  was  any 
property  to  divide.  MA  PAW  v.  Ma  MON. 
14BLR286=4L.  B.  E.  272. 

3  Held,  on  the  authority  of  the  Manugye, 
Book  XII,  section  3,  that  on  divorce  by  mutu- 
al concent; — 

(1)  A  wife  is  entitled  to  one-third  of 
atet  property,  where  the  relation  of  missayo 
and  nissito  subsists  v/ith  respoct  to  that  pro- 
perty, and  she  is  the  nis.^ito. 

(2)  She  is  entitled  tj  one-third  of  un- 
divided ancestral  property  inherited  by  her 
husband  during  the  marriage. 

(3)  The  profits  of  such  atet  and  inherit- 
ed property  are  lettetyioa. 

(4;     The   wife  is  entitled  lo  a  half  share 
of  such  lettitpiva  property,    wliera  it  appears 
that   it   was   acquired  by  the  joint  Qxcruiona 
of  the  parties. 
Beferences:^' 
I  X.,  B.  L.  R.  40. 
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U.B.  R.  1892%,  II.  121. 

1827  01,  II,  39  (affirmed). 

1897-01,  II,  14G 

10'J2  08  H.  L.  luheritaace,  pago 

1  (aftirmt'd). 

S.  J.  Ij.  li.  110-1  L.  C.  195. 

1  Chan  Toon's  L.  0.  74. 
Ml  MYIN  V.  NGA  TWE,  NGA  NYO.MIO 
GYI.     U-  B.  R-   1906    P-  19-     {Budhist  Law 
Divorce) 

4  Budhist  law — Siiit  for  divorce — Claim  to 
partition  of  'property — Causes  of  action  dis- 
tinct. 

A  suit  for  divorce  and  for  partition  of 
property  do  not  constitute  a  single  cause  of 
aciiou.  Partition  of  property  is  not  an  eb- 
Boutiul  feature  of  a  divorce.  The  termina- 
tion of  ihe  marriage  status  in  itself  is  a 
Bulticient  cause  of  iicCiion,  and  till  that  cause 
is  botiled  the  giounda  for  partition  do  not 
arite  and  may  var}  according  as  the  decree 
for  divorce  is  based  on  finding-}  of  fact  as  to 
Wiiich  party  is  in  laulb.  A  suit  for  divorce 
lidod  not  therefore  contain  a  prayer  for 
division  of  the  property. 

Ma  Cyan  v.  Mauiig  Su  Wi,  U.  B.  R.,  97, 
p.  1,  dissented  from.  IslAUNG  TIIA  <'H1  y. 
MA  E.  MYA.  1  L-  B.  R.  1900-1802  ?• 
7. 

5  Htld,  that  there  is  no  distinction  in 
Budhist  Law  between  the  respective  interests 
of  a  husband  and  Wife  in  j  lintly  acquired 
property,  when  the  parties  have  boen  mar- 
ried •  before  (eindaunggyi)  and  whoa  the 
parties  have  not  been  married  before, 

liefcrences: — 
2  U.  B.  a.,  1892-96  pago  41. 

. l)iig(i  45, 

Attatha?;ktpn,  sections  ?91,  394. 
Jardine's  notes  on  Buddhist  Law,  Mar- 
riage, page  31. 
Digest  of    Buddhist  Law,    Volume    II, 
soocLous  234,  257. 
M\UNG     HMON     V.    TMAUNG     MEIK 

MAUNG  mi:nt)'L^.    U-  B-  R-  1931  p.  1 

(Bud ill' St  Law—Diuorce) 

Q  Htld,  that  in  a  divorce  as  by  mutual 
consent  betwvie'.i  parties  not  previously  mar- 
ried the  wife  is  entitled  on  partition  to  one- 
third  of  property  inherited  by  the  husband 
during  cover  aire  and  vice  versa. 
Btfercucis: — 

Attitharkepa,  secHoi  S  391  —  393, 
Ch  m  Toon'b  I' "idiug  Cases  on    Buddhist 
Law,  page-    >    ^4,^4,  133,143,    195,    3G9, 
391  and  4ti3. 
Jardine's  Notes  on  Buddhist  Law,  page  2, 

and  parigrapbs  50,  GO. 
Kinwun  M.ngi's  Dig<3st,  Volume  II,  Mar- 

ringe,  section  254. 
Manukye  XII,  3. 
Spark's    (Jode.   section  35,   and  paragraph 

10  of  inivoducliou. 
Wcigaru,  b'jction  44. 
Vi  an>iaun,  section    170. 
2  U.  l.V    K  .    1897-1901,    Divorce,  p\ge    39 
Kiu  Kin  Gyi  v.  M;iuug  Kan  Gyi  (deceased) 
by  his  legal  rej.  rosentativts  [1)  "VlaMvi.,  (2)  Mi 
On  Choik  (a  miuor  by  her  guardian  jMa  Myit), 
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(3)  Ma  Ula  Win,  (1)  Ma  Ta  I  (a  minor  by  her 
gii  irdian  Ma  Ilia  Win).  U.  B.  U.  1902  P.  1. 
(Budhist  Law — Divorce). 

7  II  Id,  tiiat  when  under  Buddhist  Law  a 
suit  has  b'jen  brought  for  divorce  without 
partition  of  property,  a  sajsdqu'iut  suit  for 
partition  of  the  joint  property  is  inaintaiaalle. 

References: — 

Chan  Toon's  Leading  Cases,  Vol.  II,  pago 

31. 
U.  B.  Rulings,  1897—1901,  page  28. 
U.B.    Rulings    1902,    Buddhist  Law,  Di- 
vorce, pag<}  0, 

1.  L   U   22  Madras,  page  24. 
MAUNG   TII\    SO  V.  M\  Ml.>r  GXUND.     XJ. 
B.  R.  1903--^'^  (Budhist  L  I u}— Divorce ir 

8  The  rule  laid  down  in  Ma  Gvan  v.  Maung 
Su  Wa  (-2,  a.  B  il.  1897—1901,  BuJdiiist  Law 
—  Divoico  page  2S)  that  under  Buddhia:  Law 
a  suit  lor  bare  divorce  withoui  partition  of 
property  will  not  lie,  discu-se.'.,  modified  and 
partly  dissented  from. 

H'^fZ,  that  mi.^c^nduct  on  the  pirt  of  a 
husbatul,  which  mvy  n^)t  in  itself  bj  suiticieufc 
to  eiitiMe  a  wife  to  divorce  uudcr  tha  rule  of 
separatio'i  svhore  the  hu'sband  is  the  offender, 
may  nevoitheless  be  suifi:jient  to  entitlo  her 
to  insist  on  a  divorce  as  by  mutual  consent. 
it  '■  '■  fa  f'f.HC^'^s 

2,  U.  B.  R.,  1897-93,  Buddhist  Law— Matr 
riage  — D  vorce,  piga  1, 

P.  J.  L.  B.  1900.  V^l.  I,  Part  I,  page  7. 

S.  J.  L.  B.  1872—92,  page  607. 

Attathankep  i  Wunnana — 393. 

Manukye  V— 18.  24. 

Manukye  XII— 3. 

Wini  Saya  Paka  Tbani— 54. 

Jarflino's  Notes  on  Buddhist  Law,  Appen- 
dix, page  8. 

MAUSfG    PYA  V.  MA  ME.     JJ.  B   R.'  1902  P- 
Q  —  (B/idhlst  Laio  — Divorce.) 

5  Ecdtsiasticxl  Jurisdiction — Oivi'.  Court 
ioh>.ihnr  can  glvp.  cfficL  to  an  ordir  of  ih& 
Thalhanabaing  or  of  any  other  ccdrsia'^tical 
auihority  until  such  order  is  confinned  by  a 
judgement  and   dfcrc  of  the  Gcvil  C.)wt. 

A  Civil  C^urt  cannot  give  effect  to  aa 
order  of  the  Tli  I'hannOiing  or  of  any  other 
Gcclosiastical  authority  until  order  is  con- 
firmed by  a  judgmjut  and  decree  of  tha 
Civil  Court. 

The  decision  of  tha  Taunghyin  Sayadaw 
cannot  be  trtat.'d  as  if  it  wt,re  a  judgmonfc 
and  decree  of  a  Civl  Couri.,  and  it  cannot 
be  executed  without  even  giving  the  other 
pirty  an  opportunity  of  showing  causa 
against   its    execution. 

So  far  as  the  Civil  Courts  are  concerned, 
the  Sanad  is  merely  an  authoritative  de- 
chiration  that  for  the  time  being  the 
Tannggwin  Sayadnwg  is  the  ecclesiastical 
who  has  supre:no  control  a?  Tnathanabaing, 
^^HIN  KUTHALH  v.  shin  sANDA  U-  B. 
R.    1908  p.  1-    (Budhist  Law  Ecclesiastical). 

Q    General  Act    V  of     lS8l—(PrJ'jite     and 

\  Admlnsitration)  S-  23  -Object  of  q ranting  letters 

of  administration — High'  of  younger  daughter 

of  deocascd  Barman  BuddhiU  t,Q  UUers  of  ad- 
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mhiiafration  during  the  life-time  of  mother— 
Agrepmpu*  of  parties,  whether  can  change 
personal     law. 

In  tbe  caso  of  one  of  a  Burmese 
Buddhist  marriod  couple  dying,  ii  can  rare- 
ly, if  ever,  be  necessary  that  loLters  of 
administration  to  the  deoeaaod's  Rstate 
should  be  granted  after  the  period  of 
limitation  for  tlie  recovery  of  debt  owing 
to    or    by    the    deooaBed     bag     expired. 

A  young. >r  daughter  of  a  deceased 
Barman  Buddhist  ig  not,  during  the  life- 
time of  bor  mother,  proper  person  to  be 
granted  letters  of  administration  to  the  estate 
of  bor  deceased  father,  especially  where 
the  application  was  made  13  years  after  the 
death  of  the  father. 

If  a  child  of  Burmese  Buddhist  parent 
has  a  right  to  prevent  his  or  her  suviving 
parent  from  wasting  the  one- half  of  the 
property  in  which  the  parent  has  only  a 
life-interest,  the  proper  method  of  enforcing 
Buch  right  is  by  a  regular  suit.  Procedure 
under  the  Probate  and  Administration  Act 
cannot   be    used    for   such  purposes. 

If  a  person  was  not  in  fact  governed 
by  tbe  Burmese  Buddhist  Law  of  inheri- 
tance, the  agreement  of  the  parties  can 
n^t  make  such  law  applicable.  S.J.  L.  B. 
378  ref.  MA  PE  v.  THEIN  YIN,  d  L. 
B    R   287. 

7  Gift. 

Held,  it  depends  on  circumstances  whe- 
ther the  Buddhist  or  Muhammadan  Law  ap- 
plies to  gifts.  Where  a  gift  is  not  a  question 
of  inheritance,  succession,  religious  institu- 
tion or  usage  it  is  governed  by  the  Gon- 
ftraot  Act. 

According  to  the  latest  authorities  actu- 
al delivery  of  possession  ia  not  neceasary 
under  Muhammadan  Law. 

By  Muhammadan  Law  the  husband's 
share,  where  thera  are  children,  is  one- 
fourth. 

References — 
Amir   Ali'a   Muhammadan   Law,   Vol. 

1,64. 
Civil   Appeal  No.    208  of  1805  (unpub- 
lished). 
I.  L.  R.  28  All,,  147. 
S.  J.  L.  B.  30. 
U.  B.  R   1892-96,  II,  400. 

1897-01,  II,  62. 

1902-03,  II,  B   L.  Gift  1. 

ABDUL  GHAPUR,  FATIMA  BIBI  v 
DEYAN  SINGH,  LEGAL  REPRESENTA- 
TIVE OP  MAN  SINGH.  U-  B-  R.  1807  ?• 
I.     (Budhist  Laiv—Gift). 

8  Husband  and  wife. 

1.  Buddhist  law—Hucband  and  ivife — Act 
done  by  husband  in  pw/'suance  of  common 
business  binding  on  wife— Sale  of  immoveable 
propcrtij  by  husband  without  knowledge  of 
wife— Apparent  acquiescence,  subsequent  to  sale, 
by    wife,  no  proof   of  consent— Presnmption. 

For  many  purposes  Burmese  husbands 
and  wives  may  be  regarded  as  partners  and 
where    the    husband  manages   a    business  oo 
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behalf  ot  himself  and  his  wife,  acts  dontf 
in  pursuance  of  the  common  business  would 
no  doubt  bind  the  wite.  But  this  principle 
Cft.jiiot  be  applied  to  such  a  trausaotioa 
a-t  tbe  sale  of  immoveable  property  belong- 
ing to  both,  in  ttuch  a  case  further  «vi* 
dejco  is  required  besides  the  fact  that  tha 
transAotion  was  in  some  way  cunuected  witlx 
a  business  in  which  it  might  be  presumed 
that  the  wife  was  concerned,  and  besidef 
the  fact  that  the  wife  made  no  open  pro* 
test    against    such    sale. 

Because  a  wife  consents  to,  or  acquiesoai 
in  a  mortgage,  tne  presumption  does  nut  ansa 
that  she  also  as()ents  to  a  sale  of  the  pro* 
perty.  Nor  should  apparent  acquiesoouot 
Bubsequout  to  the  sale  be  regarded  as  proof 
of    consent    by    the    wife    to  saoh  sale, 

Maung  Tuu  Myat  v.  liammau  OueCty  P, 
J.    L.    B.,    37. 

Soobramonian  Chetty  y.  ^(a  Ye,  P.  J 
L.    B.,  668. 

Ma  Thu    V,    Ma    Bu,  S.   J.,    678   referred 
to.     MaUiSG     TWE   v.     RAMIN    OHETTY 
11  L.   Bii»  1900  1902  P.  11- 

2  Hild,  -ih&i  &  Burmese  Buddhist  Wife  ia 
entitled  to  sue  her  huaband  during  mar- 
raige  to  recover,  with  interest,  money  raia- 
ed  on  mortgage  of  her  separate  property 
and  lent  to  her  husband  for  his  separata 
use. 

References:  — 

Maunkye    VI    §43 

Upper   Burma  liulings  1902— Buddhist 
Law   Marriage,  p.    1. 
2   Ui^per     Burma    Rulings    1892—96,    p. 
159.     MA    MON   V.     MAUNG    80,   XT-    B-    K. 
1904  P-    1-     (Budhist  Law— Marriage). 

9    Inheritance. 

1  Buddhist  Law:  Inheritance — Share  of 
child  of  deceased  first  wife  in  property  inherit- 
ed by  father  after  first  and  before  second 
marria  ge — hiherited  property. 

A,  a  Burman  Buddhist,  died  leaving  (1) 
a  son  by  hs  deceased  first  wife,  (2)  his  seoo'ud 
wife,  and  (3)  children  by  his  second  wife  .  Ha 
had  inherited  property,  moveable  and  im- 
movable after  the  deal,h  of  his  first  wife 
and  before  his  marriage  with  his  second 
wife. 

Held, —  that  the  son  by  the  first  wife  was 
entitled  to  a  half  share  of  the  proparty  so 
inherited.  Ma  Ba  We  v.  Sa  U,  2  L.  B.R.  174J 
Obit  Saya  t;.  Mein  Gale,  2  L.  C.  (Chan  To  on) 
97  ;  Po  Sein  v.  Ma  Pwa,  1  L  C.  (Ohan  Toon) 
292  ;  Shwe  Ngon  v  Ma  Min  Dwe,  S.  J  l  B 
110;MiKa  v.  Maung  Thet,  S.  J.  L.  B.  6; 
Myat  Kauug  v.  Ma  Gyaing,  P.  J.  L  B.,  534' 
Tuu  Lu  Leik  v.  Po  Yauk,  S.  J.  L.  B., '255; 
referred  to.  MA  LEIK  v.  MAQNG  NWA 
4.  L  B  R.  1907-  P   iiO. 

2  Buddln.  t  JUaw-Inheritance — Orasa  child 
— Eldest  surviving   child — Grandchildren. 

The  rule,  that  if  the  orasa  sou  or  daughter 
predeceases  his  or  her  parents,  his  or  her 
eldest  son,  or  his  or  her  children  together 
receive  tbe  same  share  as  their  youngest 
uncle  or  aunt,  does  not  apply  to  the  ohildrea 
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of  tho  eid  Hk  sarvi vi ^q;  son  or  daiJ!?hter  unlesa 
he   or  .ihQ  is  l''.  i  licaiiy  tlio  orasii. 

Trio  cliildre  i  of  youiif^ni' s^rn  or  daagU- 
tora  vvlio  i  a  bifore  fclieir  piraiiLs  frtc-jivj  oiia- 
fourtli  of  tho  rtliaro  to  'vliio'i  their  pirantd 
araeititled.  P.)  SEEN  A.^  B\TlM.Srf^vVE 
Kk    V.  PO    MIN    AND    MA     SHWE    KYaN. 

8L  B  a.  ia03  P    45 

3  E'ud^''St  (laatjfUer's  shire  in  property,  in- 
herited by  her  mother  from  her  mother. 

A  femile  iiurme-^e  I3aJdiiist  inherited 
loma  propjrbv  from  her  inothor.  She  died 
leaving  a  iiasband  and  five  daughters. 

Held,  that  the  oldest  of  the  daughters 
waa  sQtitlod  bo  succeed  to  ono  fourth  share 
of  the  property.     THa  TU  v.  MaUNG  BYA. 

4  L  B  R  181 

Ref§rences:—3  L.  B.  R.  8 ;  2  L.  B.  R. 
266,  R. 

4.  Buddhist  Laiv — Inheritance — Shares  of 
childreyi  of  the  savie  parents  dividing  an  in- 
hBritance  after  their  'parent's  death. 

Wh«re  children  of  the  same  parents 
divide  an  inhentaaca  after  their  parent's 
deft'jh,  no  decisive,  dofluite  rule  of  unequal 
division  can  be  extracted  from  the  Dham- 
mathata  eithor  by  consensus  of  all  or  by  defi- 
nite weight  of  authority.  In  view  of  this 
fact  and  of  sections  60  and  61  of  the  Digest 
which  lay  down  a  general  principle  that  if 
all  the  children  share  equally  in  the  work 
and  responsibilities  of  the  family  each  is 
enli.led  to  an  equal  share  of  the  inheritance, 
the  principle  of  equal  division  may  be  taken 
as  an  established  rule  of  law. 

Ma  Saw  Ngwe  v.  Ma  Thein  Yin,  (1902)  1 
L.  B.  R.,  198;  Ma  Po  v.  Ma  Sios  Mi  (1S97)  1 
L.  C,  418;  Ma  E  My  a  v.  Ma  Kan,  ('892;  2  L. 
C,  107;  Maung  Pan  v.  Ma  Hayi,  (1897)  1  L. 
0.,  441;  Po  Lat  v.  Mi  Po  Le,  (1833)  1  L.  0., 
338;  Ma  Ba  17^  v.  Mi  Sa  U,  ("903)  2  L,  B,  R., 
174;  followed.     MA  KYI  KYI  v.  MA  THEIN. 

8L   B.  R.  905P  8. 

5  Held,  that  the  rule  excluding  the  daugh- 
ter of  a  divorced  wife  who  has  lived  with  her 
mother,  and  ha^  not  maintained  filial  rela- 
tions with  her  father,  does  not  extend  to  the 
case  where  the  daughter  was  born  after  the 
divorce,  and  the  father  left  no  other  wife, 
child  or  gi-andcaild. 

Htld,  also — that  in  such  a   case   when  the 
father    lived    with    his  sister,    the  daughter's 
share  as  against  the  sister  is  half, 
B^ftrences. 

U.  B.  R.  1802-1896,  II,  22.  159. 

1897—1901,  II,  116,  ia5,  19?,  66. 

L.  B.  P.  T.  469. 

S.  J.  li.  B.  184, 

Chan  Toou's  L  C  II,  220, 

Civ.  2nd  App.  No.  157  o!  1904» 

MI  NYO  u.  NYEIN  THAN.  U-  B-  R- 
1906   P-    15    (^iidhist   Law— Inheritance). 

S  Budihiit  Laio — Inheritance — Eldest 
daughter,  claim  of  to  a  share  of  the  general 
joint  estate  on  fhe  death  of  the  mother — Rigiits 
of  eldest  child-CLiint  of  eldest  son  to^  one  fourth 
share  of  the  general  joint  estate  on  the  death 
of  the  mother,  when  the  father jnarrics  again. 
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The  hasty  abuse  by  -\  son  of  a  father  oa 
a  sinj^lo  ooci.iou  — ootidaot  wmoh  w.id  aUo 
forg'Ven  a-id  not  mida  a  grouui  for  any 
piiblio  daolarabioo  Uj  tha  a*  her — ^is  nit,  -aoh 
conduct  as  to  daprivo  tlia  s.)a  of  unj  rigab  to 
iaheriiauoa   which     ha    had. 

The  principle  that  ao  eldest  daughtec 
gets  a  one-fourth  nhara  of  thagenervl  joint 
estate  of  the  parents  on  tho  death  of  her 
mother,  and  au  ulderit  son  on  th)  deilh  of 
his  father,  simply  bec.iu.<>3  tho  daughter  and 
son  perform  the  family  duLioa  of  the  mother 
and  father  respectively,  is  not  to  be  found 
clearly  enunciated  in  the  Dhammxtbats^ 
although  there  are  indications  of  aach  & 
principle.  The  eldest  son  gets  the  father's 
ofiicial  and  personal  l^elougings  when  the 
father  dies  ;  the  eldest  daughter  in  a  corres- 
ponding way  takes  her  mother's  oliicial  and 
personal  belongings;  but  in  regard  to  the 
one-fourth  share,  while  some  Dhammithatg 
are  indefinite,  others  appear  to  give  rights  to 
the  eldest  child.  Occasional  passages, 
however,  put  the  daughter  in  an  inferior 
position  to  a  son. 

It  may  not  be  very  clear  from  the 
Dhammathats  now  available  that  a  sou  can 
claim  a  one  fourth  share  from  his  father 
when  he  lives  separately  and  when  the  father 
does  not  marry  again,  bub  it  is  not  open  to 
reasonable  doubt  that  whan  the  father  does 
marry  again  the  eldest  son,  especially  if  ha  be 
the  eldest  child,  can  claim  a  one-fourth 
share  of  the  general  joint  estate  of  the  parents 
M\UNG  •SKIM  K\UNa  v.  M\UNG  PO 
NYEIN     1  L  B  R    1900-1902  P  23- 

7  Badhit  Law — Inheritance — Share  of 
grandchild  of  deceased  first  loife^  wJien  second 
loife  and  her  child  survive. 

A  dies,  leaving  (I)  a  grandchild  by  his 
deceased  first  wife,  the  granJchild's  mother, 
A's  daughter,  being  dead,  a'ld  (2)  his  second 
wife  and  (3)  a  child  by  the  s^conl  w.fe 

Under  Buddhist  law,  the  grandchild  is 
entitled  to  nine-twantioths  of  the  a'v..ia»pr3- 
perty  possessed  by  A  at  his  second  marriage, 
and  to  one-eighth  of  tho  ^^^.■/p'y^  of  the 
second  marriage.  Ma  Pu  v.  Ma  Le,  (1901)  I. 
L  B.  R.,  93;  2  Ga^.diag  Gases,  75  (Chin  Toon); 
Saw  Ngwe  .u.  Thein  Yin.  (1901)  1,L  B  R  , 
198  ;  2  Le  ..ding  Cases,  210  (Clian  Toon)  ;  ci^;d. 
SH^fN  TUNT  V.  MI  O'A  KR\  ZAN.     8  L   B-  H.. 

1906  p.  219. 

8  Baddh's'  Li,w— Inheritance— Atte*pa  pro- 

pp,r'y—Lettetpwa  property  -O  it  nf-tim'  grand- 
child, Share  of— Estate  of  grav..{pirs<i{s. 

The  pi  tin  tiff  sued  for  three  fourths  of 
the  "attetpa"  property  of  her  grandparents 
and  one-eightli  of  the  "lettotp.va"  property. 

Held,  that  as  she  was  an  "out-of-time 
grandchild,"  i.  e.,  her  parents  had  predoceas- 
od  tiic  grandfather,  she  was  only  entitled  to 
on&-fourth   of  the    abov^i    shares.     MA  PQ  v, 

MA  LE     1  L.  B  a  I  ^  >:)-l^J2  ?  93. 

9  Bui  Ihist  La'O  —  Inlieritince— -Parents 
predeceasing  gr^nipxrenl^  —  Grand  children 
representing  l^eased  pj>rents,  Shares  of. 

\         Among    grand-children    whose   paranta 
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have  prodcccasod  tlicir  grand  parents,  the 
only  Olio  wlio  ranks  w.iih  [>\\r.  su'-vi viii;:;  nu- 
clos  an  J  aunis  ia  tlie  eldost  i('pi-asi.)at.aLivo  of 
tbo  olJcHt  cluKl  :  the  othurrtoul/  take  nwi 
fourLh  cf  tlii3  sh.vro  that  thoir  pironts  wuuM 
Lavu  enjoyed,  Mtuog  Unn.  v.  Ma  On  Bwin 
and  others,  I.  L.  B.  U.,  lOi  :  Ma  I'u  and  Uwo 
others  v.  Ma  La,  1  L.  B.  H.,  93;  Maung  Mmu 
v.  Maung  Po  Thin,  J.  LB  II,  50;  Ma  Po 
and  at  otlier  v.  Ma  Shwe  Mi,  Cliau  Toou'3 
Rulings,  418;  In  re  ]Mi  Tlvuk  '233,  Chan 
Toou'rt  Rulings;  ?.I  i  Mya  v.  TNI  lUng  Po  Thin, 
P.  J.  Tj.  B.  5H5  and  In  re  Maung  S-ik  Kauu;^, 
1.  L.  B  11  ,  2  5,  rof.^rred  to.  I^lA  SaW  NaWE 
V.  MA  TIIKIN  YIN.  1  L.  B.  il.  1900- 
190.i  P  1Q6. 

10  Iitfitt  ilance — Nuns. 

In  ihe  absence  of  any  evidence  of  an  or- 
dination ceremony  a  nun  (Maiinla),  kg  callod 
is  ix  laj'  devjt.ee,  and  a  woman  does  not  lose 
her  rights  to  her  property  by  becoming  a  nun 
—  Ota$a,— the  eldest  born  son,  mean.s  tlie 
eldest  .son  a'\d  not  necessarily  the  eldest  child. 

Mi  Min  Dm  ^ 

Mi  Tat  I 

Kga  ou  Gaing  \-  v.  Mi  Hie 

Ml  at  1 

Mi  Min  Gale  j 

U-  BR-    ISO5  ?.   11.     (Budhist  Law— hike- 
ritancc), 

11  When  a  husband  and  wife  die  wiihin 
a  short  time  of  each  other,  leuving  neither 
descendauls  nor  ancestors,  the  re^atious  of 
boLh  may  iuhirit  the  estate. 

licfcrcnccs — 

\J.  B.  R.,  1892-1896,  ]36. 

U.  B.  R.,  18'J7— 1901,  3  66. 

U.  B.  R.,  1897—1901,  146. 

Kinvvun  Miugyi's  Digest  — 308,  309. 

Chan  Toons  piii^ciples  149, 

Mauu  Kyo  DhanimaLliat,  Vol.  10,  s.  56. 

Attasan-Khopa  V.'uiiiana,  section  237. 

MA  KADU  V.  MA  YOU.  XJ-  B-  R-  1905 
p.  7-     { Diidhist  Lato — IvUeiitonce). 

\i  O.oiiersliip  by  man  ied  couples  — Ds- 
volution — LeJers  of  admmistratiun—Piopei- 
2>e')!>iU    to  administer     estate, 

Undor  the  Burmese  Buddhist  Law  re- 
epectiug  the  ownership  of  property  by 
married  couples,  and  the  devolution  of 
such  property  on  the  death  of  one  of 
theroi,  the  widow  or  widower,  as  a  general 
rule,  is  the  proper  ptrson  to  administer  the 
esrare  of  the  aeceased.  Though  an  absolute 
rai<i  must  not  be  laid  down  that  in  no 
circumstances  should  l-;:rers  of  administra- 
tion be  graut-d  to  any  other  perjion,  as, 
for  instance,  a  step  daughter  of  the  wido- 
wer, it  would  require  vory  special  reasons 
to   juijiify    such  a  grant. 

Where  a  widower  is  in  possession  of 
the  estate  as  the  natural  and  proper  re- 
presentative of  the  deceased  v.-idow,  any 
person  wlio  claim  a  share  of  the  estate 
can  sue  him  for  it,  and  the  fact  that  let- 
ters of  administration  have  not  been  is 
sued  is  no  obstacle  to  such  a  suit.  NE 
WIN   V.   MA    AUNG   GALE.     4    J..     B.    R. 

293. 
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!  13  Propcify  inhnrUed  hij  huaband  during 
I  viarrin.if  -lutcrcs'  of  luldoiu —  Widow's  s}t,ar6 
I  in    Uii-.j'jinf,     prnprrti/. 

In  property  inherited  by  a  Burman 
Burldhisi,  during  hi.s  miirriage,  the  intfresb 
which  his  widow  lakes,  wh«p  children  of 
the  marriage  survive  their  fMlhor,  is  the 
soniM  as  her  interest  in  her  deceased  hus- 
band'a  share  of  the  property  jointly  owned 
by  him  and  her,  i.  e,  a  life  estate  with 
a  power  of  sale  in  cnso  of  nocepsity, — 2 
Oban  Toon'a  L.  C.  95;  2  Ohan.  Toon'u  L. 
0.  77;  S.  J.  L.  B.  .378,  S.  J.  L.  B.  108; 
and  4  L-  B  R  189.  R.  MA  NYO  v.  MA- 
YA UK.  4   L-    B.  R   256- 

14  Sliire.  of  child  vf  dc.cias''.d  first  wife 
in  properly  inluriicd  during  second  mar- 
ringe. 

A  Burraan  Buddhist  had  a  child  by 
his  first  wife.  After  the  death  of  the  first 
wife,  he  contracted  a  seco:)d  m  ^rrifxge  and 
by  the  second  wife  he  had  ano'her  child. 
During  the  continuance  of  the  second  mar- 
riage, ho  had  •inherited  certain  property 
from  his  mother.  His  second  wife  pre- 
deceased him.  He  died  last,  leaving  him 
surviving  the  two  children  one  by  his 
deceased  first  wife,  and  the  other  by  bis 
deceased    second    wife. 

Held,  the  two  children  were  entitled 
each  to  a  moiety  in  the  property  inherited 
by  the  deceased  from  his  m-^ther.  S.  J. 
L.  B.  110,  177,  223  and  25-^;  P.  J.  L.  B. 
S61  and  418,  R.  M.iUNG  GALE  v.  MAUNG 
BVA.  4.    L-    B.    B.18:}. 

J  5  Buddhisi  Lau) — Inheritavcp.  -  Son  of 
divorced  wife — Filial  relations— Maintenance 
by    father — Revival  of  lost  ricjhts. 

A  daughter  and  son  lived  with  their 
mother  after  she  h:id  been  divorce?  from, 
their  father.  There  v/as  division  of  pr'^^perty 
at  the  time  of  the-  divorce,  and  further 
property  was  assigned  to  the  children.  At 
the  tim.)  of  divorce  the  daughter  and  son 
were  aged  six  and  eight  years.  The  father 
died  when  the  children  were  11  and  13 
years  of  age.  They  did  not  and  could 
not  of  their  own  accord  renew  filial  re- 
lations with  their  father.  Though  the  father 
'ook  an  active  interest  in  their  education 
and  held  towards  their  support,  he  did 
not  take  them  into  his  owu  household  or 
family. 

Held, — that  under  the  circumstanceg 
mentioned  the  son  as  much  as  the  daugh- 
ter was  excluded  from  ii'heritiirg  in  tbo 
deceased  father's  estate.  The  children  of 
separated  parents  are  included  among 
t'  ose  childrea  who  cannot  inherit,  and  no 
distinction  is  made  between  sons  and  daugh- 
ters. Tile  mere  fact  of  a  father  helping 
to  educate  or  maintain  a  son  is  not  suffi- 
cient to  revive  rights  which  such  son 
had  lost  in  law  and  intention  at  the  time 
of  hi.?  mothet's  divorce. 

Mi  Thaik  v.  Mi  Tu,  S  J.  L.  B.  184;' 
Ma  Shwe  Ge  v.  Maung  San,  S.  J.,  L.  B., 
296;  Mauug   Hmat    v.   Ma  Po   Zoii,  P.  J.,   L. 
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v.,  4G9;  Ma  Pon  v.  Maung  Po  Chan,  Oban  I  son  of  a  8lavo  concubine  wa<j  one  of  the  sir 
Tcon,  450,  distinguishod;  Maunj/  JU  Kvu  ■  kinds  of  sons  who  are  enLitle  1  to  inherit  and 
B.  Ma  Zan  Hyu,  P.  J  ,  L.  B.,  299.  dissn.ited  ,  th  vt  plaintil!  reapond-inb  w.is  a  h-ikima  son. 
from.    MI    SAN    MR\   llHI     v.     MI      THAN    It  w^s  cl.jar  th  it  the  candition,  namoly,    that 


DA    U     AND     TWO     OTHERS.     1       L       B 

K.   1900  1902  P    161 

16  In  the  case  of  colhifceral  succession  the 
general  principle  of  the  nearer  relatives, 
excluding  the  more  remote,  takes  full  elTect, 
and  80  long  as  there  is  a  surviving  brother  he 
excludes  the  children  of  a  previously  deceased 
brother. 

References: — 

U.  B.  R.  1897-1901,  172  distinguished. 

L.    B.  R.,  104,  Chan  Toon's  loading  cases, 

II,  124  (followed). 
Civil    Second    Appeal  No    II  of  1903  (not 
reported). 
M.4    MAG  ALE  V.  MA  ME.  XT  B-  R.    1905  P- 
5-     (Budhist  Law  — Inheritance.) 

17     Buddhist    Laiu  —  Inherir.ance — Suit    for 
parlition    between   son   of   head    wife,  son  and 


the  slave  must  hive  boeu  opanly  tinatod  as 
occupying  tht;  po.sition  of  a  concubine,  was 
fuKiiled  iu  tlie  cjiso  of  Mi  Bi  Kwe.  The  peti- 
tion of  appoal  went  on  to  r.ii.se  two  p  ints  that 
wore  not  raised  in  the  Lower  Courts  :  (1)  a,s  to 
the  share  to  whicli  plaintid  resp jridjiu  as  th  o 
son  of  a  slave  Goncubi  ne  waa  entitled  under 
the  D'l'iininitli'its  ]  (2)  as  to  the  right  of  tho 
plaintiff  ro.spondent  t  J  bb  ire  in  th.i  i-i  ueritance 
if  it  was  ajqai rod  after  thjdoatliof  hi.s  nuther 
and  wh-ju  ho  wis  no  lo  ign-  living,  working 
and  planning  with  his  faihor.  Tho  record 
was  found  dotecLiv.)  in  that;  it  imitfcod  to  j-how 
when  Po  Wa's  f.ithar  died  orwiien  he  'uarried 
his  ditlereot  wives.  These  aid  certain  other 
questions  of  fact  were  referred  to  the  Court 
of  First  Instance  for  further  evidence  to  bo 
recorded.     It    remained  to    he    decided,   if  the 


daughter  of  , 'second  regular  wife  and  son  of  land  in  question  was  not  acquired  while  plain. 
»ave-concubine— Shares  to  which  each  is  entitled  \  tiff-respondent's  mother  was  living  with  Po 
^Heirs   inherit   estate   when   the  person  from\  Wa    or    while  plaintiff  respondent  was    living 


whom  'he J   inherit   dies   and    not  when   their 
inheritance  is  yariitioned. 

Plaintiff-respondent  sued  for  partition  and 
ft  fourth  share  of  5'257  acres  of  land,  the  in- 
heritance of  Po  Wa,  who  died  in  1257  B.  K. 
The  defendants  were  the  present  appellants 
and  two  women  Mi  Hla  U.  and  Mi  Baya.  The 
last-mentioned  was  the  fifth  wife  of  Po  Wa. 
Appellant  Nga  Twe  was  a  son  of  the  first  wife, 
Mi  Ba  Sha,  nppv^Uant  Nga  Tun  Aung  a  son, 
and  Mi  Hla  U  a  daughter  of  the  third  wife 
Mi  Ba  Naung,  plaiLtiff-respondent  a  son  of 
the  second  wife,  the  fourth  wife  Mi  Hla  We 
died  without  issue.  The  plaint  admitted  that 
the  second  wife  of  Po  Wa  was  a  slave  but 
claimed  that  plaintiff,  her  son,  was  a  keiktaza 
Bon  and  entitled  to  inherit.  The  present 
appellants  were  the  only  defendants  who 
appeared  and  defended  tbcsuit  They  den'ed 
that  Po  Wa  was  the  father  of  plaiutifl  respon- 
dent or  that  be  married  or  even  had  inter- 
course with  Mi  Ba  Kwe  (the  second  wife.) 
The  issues  framed  by  the  Court  of  i^irst 
Instance  were — (1)  Is  plaintiff  a  sou  of  Po  Wa 
and  Ml  Ba   Kwe?  (i?)  If  so,  is  he  a  son  who  is 


with  Po  Wa,  whether  tho  rule  of  j  )int  living 
applies  to  property  acquired  by  mhoritanca 
and  whether  it  excluded  plaintilT  re.spondent 
from  taking  the  share  he  would  oiherwisa 
have  been  entitled  to  of  the  land  in  question. 
The  Lower  Court  found  that  Po  Wa's  iather 
died  in  1214  B.  E.  at  which  time  Po  Wa  wna 
living  with  Mi  Ba  Sha  and  Mi  Ba  Kwe  and 
plaintiff  Nga  Aung  was  living  w^tli  them.  Lo 
Wa  had  married  Mi  Bi  Siia  in  12LI  and  takea 
Mi  Ba  Kwe  to  wife  iu  1212.  BjUi  these 
women  died  of  cholera  in  one  day  in  1221. 
I\Ii  Baya  was  married  about  1242  and  died  ia 
1262  childless. 

Eeld,  that  the  land  in  question  wa=  acquir- 
ed by  Po  Wa  on  the  di  ath  of  his  f  ther  in 
1214  B.  E.  and  not  at  the  date  o!  p.irtition  ia 
1246.  Property  is  acquired  by  inherit.inco 
not  by  partition.  Heirs  inherit  an  OiJtate 
when  tlie  person  from  whom  they  inherit 
dies  and  not  when  their  inheritance  is  par- 
titioned. 

Held,  also — that  for  the  case  where  there  is 
one  head  wife  with  one  son,  one  free  concubine 


entitled    to    inherit?  (3)    According  to    what     wiih    one    son    and  one  slave-concubine    with 


share  of  the  land  is  he  entitled  ?  On  the  first 
and  second  issues  the  Court  of  First  Instance 
found  for  the  plaintiff- respondent  and  iu  re- 
gard to  the  third  the  authorities  cited  being 
in  conflict  and  not  seeming  exictly  to  cover 
the  facts  of  tho  case  proceeded  to  dispose  of 
the  matter  after  mature  consideration  and 
awarded  the  plaintill-reipondant  one  eighth. 
On  appeal  to  the  District  Judge  only  two 
objections  were  raised,  namely,  tliat  the 
Lower  Court  was  wrong  iu  its  finding  on  the 
first  and  second  issues.  The  District  Judge 
agreed  with  tho  Court  of  First  Instance  and 
dismissed  the  appeal.  On  second  appeal  it 
was  found  to  have  been  satisfactorily  proved 
that  plaintiff  respondent  was  a  son  of  Po  Wa 
and  treated  as  such  and  that  hi-;  mother  was 
ft  Wife  of  Po  Wa,     it  waa  aUo  found  ihiit    the 


one  son,  the  slave  concubine's    son  is   entitled 
to    one    and    a  half   shares    agaii'St  the    head 
wife's     son's    four    shares    and    tho    free    con- 
cubine's   two    shares.     Following    the  system 
of  multiplying  shares  exphiined    in    section  2 
of  the   Mann    Wunnana    and    secVion    280  of 
the    At(at.)k'>}ihepa  the  division   in    the  present 
case  should    stand  as  follows — : 

Shares. 
Son    of  bead  wife         ...         ...         4 

Children     of    second    regular 
wife   married  after  death  of 
first   wife  4 

(between    them). 
Plaintillf  respondent,   son  of 

slave-coneubine        1^ 

Total     ...  9| 

Iu    other    wordi    the  plaiuliU  respoadenfe 
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was  entitled  to  3/19th 
References: 
Attatbaiikopa,  seofciona  230,  227. 
Jariliiic'a    No|-,os,    P,»i:b    V,  page  29,  sec- 
tion 89  of  M»o   WuMTiana. 
Km  Willi    Mi'igyl's  Dignat,    pixragrapha 
i)0--30,  soc  ton  IG,    Book  XII,  seolioa 
3,  pag3  345. 
Manu,  page  418. 

Maougyo,  Chapter  X,  seotiona  41,  44,  45 
and  81;  Oliapter   XII,   sectionB  28,  29 
30,  31  and  32. 
Manu  Wunama,  section  2. 
Mayno's  Hindu  Law,  page  79. 
O'Kinealy's  Oivil  Pi'ocodure   Code,  aeo- 

tions  5ii  and  542. 
Printed  Judgments,  Lower  Burma,  page 

299. 
Selected     Judgments,    Lower    Burma, 

page  184 
Selected    Judgments,     Lower    Burma, 

page    296. 
2,     U.     B.  Rulings,  1897-98.   Buddhist 

Law — Inheritance,  page  51, 
2,  U.   B.     Rulings,     1897  98,    Buddhist 

Law — Inheritance,   page    55. 

2,   U.    B.    Rulings,     1897-98,    Buddhist 

Law  — Itiheritance,  page   65. 

MAUNG     TWB    AND  MAUNG  TUN  AUNG 

V.   MvUNG    AUNG.  XJ   B    R.  1901    P-  121- 

(Badhist    Law    Inheritance). 

18  Buddhist  Law  :  Inheritance — Title  of 
eldest  sorK  who  lids  obtained  his  one-fourth 
share  to  share  thereafter  in  the  remainder  of 
the   estate. 

There  is  no  authority  for  thinking  that 
an  eldest  son,  after  having  taken  his  one- 
fourth  share  of  the  estate  of  his  deceased 
father,  rf^tains  any  right  to  a  further  future 
partition  of,  or  any  right  in  remainder  of  the 
estate  except  the  right  of  pre-emption  in  case 
of  sale  by  the  remaining  co  heirs.  In  such  a 
claim  for  pre-emption  tiia  co-heirs  would 
liava  to  be  made  defendants  or  joined  as 
plaintiffs. 

Ma  On  and  others  v.  Ko  Shwe  O  and 
others,  S.  J.  L.  B.,  378  ;  Ma  Ngwe  v.  Lu  Bu 
and  another.  S  J.  L.  B,  76;MaungShwe 
]Srhun  and  other  v.  Ma  So  and  another,  U.  B. 
R.,    p.    97    of    1900:   cited.     MAUNG  SMU  u. 

MAUNG  PO  THIN     1  L-  B  E  1900-1802 
p.  50. 

19  Buddhist  Lau}— Inheritance — Suit  for 
possession  of  la  ad— Heirs  on  either  side  being 
uncles  and  aunts  or  their  representatives — 
-^Shares  to  ivhich  each  entitled. 

Piiintitf  appeliauts  sued  for  possogsion 
of  six  plots  of  land  meaguring  780  acres  to 
which  bbey  alleged  they  were  entitled  as 
heirs  of  Tun  Mauag  deceased.  The  Court  of 
First  Insoance  dismissed  the  suit  on  the 
grounds  tbai  d^tou.laat-re^pondant,  as  the 
uncle*  and  guj,rdia:>  of  TuaMmug  aad  as 
having  paid  iii^  fuaeral  expanses,  was  enti- 
tled to  i  iharit  on  Tun  Miung'a  death  to  the 
•state  he  left.  On  appeal  the  District  Judge 
Confirmrfo  this  decision. 

The  prmcipal  facts  were  ; 


Budhist  Law    (Contd), 

(i)  that   the  land   in  quoation   oamo  frem 
Tun    Maung's    maternal  grandfatliur 
and    was   in    fact    bis    mother's    (Mi 
Yati  Gyaw's)    share    of    the    inherit- 
ance   which,    on     the  division  after 
hia  mother's  death,  was  put  down  aa 
his  abara ; 
(ii)  that  at  this  time  Tun  Maung's  father, 
Yan    Aung,  was  still  alive  and  conse- 
quently   that    the   laud   in   question, 
his  wife  being  dead,  was  his  property 
till    ho  died,  when  it    became  that  of 
Tun    Maung,   the   only   or  only  sur- 
viving son   of    himself  and   Mi  Yaa 
Gyaw ; 
(iii)  that  from  or  very  soon  after  the  par- 
tition,   the   land    in    question    came 
into    the   possession  of  defendant-re- 
spondent  on  behalf    of  Tun    Maung, 
then    a  minor,   and  that  he  has  ever 
since  enjoyed  the  usufruct  of  it ; 
(iv)  that  Tun  Maung  lived  partly  at  least 
with     defendant-rcBpondent      when 
not  in  Lower  Burma. 
Both   parties   claimod    to    have  paid  the 
funeral   expanses   and    defendant-respondent 
also  alleged    having  paid  Rs.    112  during  Tua 
Maung's   life-time  to  pay  for    his  journeys  to 
Lower  Burma.     The    Lower  Courts  held  that 
it  was   not   proved    that  plaintiffs-appellants 
paid    the    funeral   expenses    and    that    it  was 
proved  that  defendant-respondent  did. 

On  this  point  it  was  clear  from  the  evi- 
dence that  the  funeral  expenses  were  met 
by  contributions  from  the  relations  who  hap- 
pened to  be  at  the  place  in  Lower  Burma, 
where  Tun  Maung  died,  including  plaintifi- 
appallant  Tun  Aung  and  by  the  people  of  the 
village. 

The  existing  co-heirs  were — two  sons  of 
an  aunt,  a  son  and  a  grandson  of  an  uncle — 
on  the  mother's  side.  Three  daughters  Ol  an 
uncle,  two  grand-daughters  and  one  arandsoa 
of  an  aunt,  an  uncle,  a  daughter  of  a 
third  uncle — on  the  father's  side. 

Held — that  defendant  respondent  having 
for  many  years  enjoyed  the  usufruct  of  the 
land  in  question,  could  not  be  allowed  to 
plead  payments  on  deceased"s  account  aa  a 
reason  for  refusing  to  share  the  inheritance 
with  any  person  who  might  be  entitled  to 
share  it. 

Held  also, — that  Tun  Maung  having  in- 
herited the  land  on  the  death  of  his  father, 
his  relatives  on  his  mother's  side  had  just 
as  much  right  to  inherit  as  those  on  his 
fatbt^r's. 

Held  also. — that  the  plaintiffs-appallants 
repre.sent  an  uncle  and  an  aunt  and  are 
entitled  to  two  shares  out  of  six,  the  remain- 
der being  the  shares  of  the  remaining  four 
uncles  and  aunts  or  their  representacives. 

B'ferenccs : — 

Maungye,  Chapter  X,  section  62. 

2,  U.  B.  R.,  1892—96,  page  184. 

2,  U.  B.  R.,  1897-98,  Buddhist  Law— la- 
heritance,  page  49. 

Sparke's  Code,  Section  83, 


J 


(  253  ) 


CIVIL  DIGEST  OF  OASES 


(     iol    ) 


Budhist  LaTV    (Contd). 

Kinwau  Miugyi'a  Digest,  Volumo  I,  pag« 

040. 
MAUNG    TUN    AUNG    AND    MAUNG 
HLA  GYaW  v.   MAUNG  YAN   PVO      XJ   fi 
R.  1901  P-  117  (Budkist  Law  — Inker  ltd  nee  J. 

20-  JJtKtdist  Law — InktiUanca  -  Suit  Jor 
ihare  of  inheritance  beliueen  second  wife  uf 
decaased  and  sons  of  first  Wife—Atel  oksa 
and  auk  okaa — Ukildren  entitled  to  three- 
fourths  of  property  to  which  they  Imve  a  double 
claim  and  half  of  that  to  wliich  they  have  a 
single  claim. 

The  plaintiff  in  the  original  suit  was 
Ma  Bola,  widow  of  San  Lon,  wbRso  second 
wife  sho  was.  The  defendants  w«re  Tun 
Oyan  and  Maung  Hlaw,  sons  of  Ran  Lon 
by  his  first  wife  Ma  Thaik:  Ma  Balo  had 
no  children  and  Ma  Thaik  had  no  others 
besidos  defendants.  Ma  Balo  sued  for  a 
half  share  of  land  amounting  to  46  SU  acres 
ftnd  for  Rs.  1,024- 150.  The  latter  sum  was 
made  up  of  Ks.  727-8-0,  being  expenses  of 
redemption  and  litigation,  and  Ks.  131-8-0, 
being  five-sixths  of  the  value  of  175  baskets 
of  paddy,  which  was  hna  pazon  property 
of  Ma  Balo  and  her  late  husband  and  Rs. 
166-4  0,  being  a  ha,lf  share  of  the  produce 
of  five  plots  of  laud  for  the  year  12t)l  B. 
E. 

The  defendants  replied  that  the  land 
■ought  to  be  partitioned,  though  admitted 
to  have  originally  formed  part  of  the  es- 
tate of  On  Gaing,  father  of  San  Lon,  had 
come   into  their    possession  as    folovsrs: — 

Plots    1 — 6,    by    gift   from  San    Lon. 
Plot  7,  by    redemption  by    defendants. 
Plots  8  -11,    by     occupation    and   cul- 
tivation   for    over    25     years,    dating 
from     the  time    of  their     own  mo 
ther. 
Plot     12,   by    redemption     by     defen- 
dants. 
Plots  13—15,    in  the   same    way  as  Nos. 

8  -  11. 
Plots    16—18,   by   gift    from    San    Lon. 
They    denied    that  No.    12    had    been  re- 
deemed by  plaintiff    and  San    Lon  and  there- 
fore  denied    liability    to  pay    Hs.  600   as  half 
of    the    redemption     money.     Tlioy     a^ssort.od 
on   the    contrary    that     they    had     redeemed 
the    land   and    had    given    it  to    their    faUior 
San    Lou  in    exchange   for  a  plot  called  Tan- 
bin.     They   denied     that     plaintiff    and   San 
Lon   spent   Rs.    255  in     litigation    and   con- 
sequently    denied     their    liability    to    pay    a 
half    share,   namely,    Rs.    127  8-0.     They  also 
denied    having     got    the    paddy     referred    to 
in  the  last  two  items  of  the    plaintiff's  claim, 
asserting   (a)     that    their  father   gave     them 
100    baskets    and    [h)    that    such    produce    as 
they    got  was    the  rent  in  kind    of   thftir  own 
lands.     They    alleged    that    plaintiff's   claims 
had    been    satisfied    by  getting  a  plot  of  Und 
called    Legyi     and    by    four     ticals   of    gold. 
They    alleged   that  plaintiff   had  not   cherisli- 
ed  San    Lon     and    had     not  joined     in    pay- 
ing   for    his    funeral,   which   cost    Rs.    400. 

The    District  .Judge     deo'-sed   plainiiff    a 
half  share  of  plots  i^os.   1—18    aud  allow- 


Budtaiot  Law    (Contd). 

ed  her  Ra.  232-8-0  for  the  last  two  items 
uf  her  plaiul.  lie  found  thab  dofuuuAaia 
had  redeomtid  pioiu  Nob.  7  aud  12  auu  ho& 
oil  Rs.  ^i  BU  on  that  account,  lie  alao 
set  oil  i.,.^.  200  loi  iui.v-i.al  expouaos.  lu  Lha 
looult  pittiutiff  had  to  pay  di;i(,udaotji  Rs. 
722  ttud  on  makiug  Lliat  payment  wus  to 
abtaiu  a  half  sitaro  of  the  iaud.  Botu  par- 
ties app.  ■, i.^d  to  tho  Divittiuuai  Coai«.  i",;a 
plaiutili  oojticted  to  paying  Rs.  600  as  half 
bliare  of  tue  reuempuou  luuuey  lor  plob 
No.  12.  She  objuotvd  to  tiie  Dianict  Juugo'a 
objecliou  to  .r^v  ciaim.  of  Rs.  iJ.t-6-0  tor 
expunsui  oi  ntigatiou  and  she  objjcoed  to 
pa>ajg  Rs.  200  lor  funeral  expeuaea.  She 
did  not  appeal  against  paying  ball  tUe  re- 
demption   uiouoy    tor    piuo    No.    /. 

The  doteiidaiits  oojootcd  to  paying  la 
232-80  to  piiiiuLiff;  they  also  i-  ^eu  \.\s,i 
at  most  sho  was  eutitled  to  only  a  quar. 
ter  share  ot  land  Nos  i  — 6.  Tui3  D.vls^^,□al 
Judge  dismissed  plaiti  tiff's  a^pi-j.^  iu  rcopucb 
of  the  redemptiou  ^ouey  but  allowed  it 
on  the  othor  two  points.  He  diamissed  tba 
defendant's  appeal  on  all  pjiuts.  On  second 
appeals  the  question  Jor  decision  among 
ottiers  was  whethoi  liie  correct  share  to 
which  plain titf  Ma  Balo  was  entitled  wat 
half    or    quarter. 

iZr-W— that  the  three-quarters  rule  ap- 
plies to  atet  oksa  only.  The  principle  is  that 
children  should  get  three-fourths  of  the  pro- 
perty to  which  they  have  a  double  claim, 
i.  e.,  through  both  father  and  mjther,  and 
half  of  that  to  which  they  have  a  single 
claim. 

Held   also — that  plaintiff  was   entitled  to 
half   share  of   her    husband's    ancestral   pro- 
perty   inherited   during    her   coverture. 
Refy-rences: — 

Atlathankepa,  sections  212,  214,  215,  224- 

226,    236. 
Digest  of  Buddist  Law  (Kinwun  Ming- 
yi),    pages    463,    493,    499,    624. 

1.  L.    R.,    25    Bom.,   page   362. 
Manugye,    Volume     X,   sections,    2,  6, 

8,    21. 

Notes  on  Buddhist  Law  (Sir  J.  Jar- 
dine),  Part  II,  page  2:  Part  V,  page 
13  ;  Part  VI,  page  5  ;  Part  VII  page 
15. 

Principles  of  Buddhist  Law  (Chaa 
Toon),    pages    96,     144. 

S.    J.,    L.    B.,   page    110. 

2,.  U.  B.  R,  1892—96;  B.  L.  I.,  page 
159 

2,  U.' B.  R.,  1897-98;  B.  L.  I.,  pages 
9  and    65 

U.    B.    R.,    1900;    Limitation,    page  25. 
MaUNG   TUN  GYAW,    MAUNG  HLAW 
V.    M\    BALO,    U     B    H    1901  p.    131-     (Bu- 
dhist   Lata — Inheritance). 

10     Marriage. 

1  Buddhist  Law:  Husdand  and  Wife — 
groiDidn  fir  divjrce  - D''sertio)i —Section  17, 
Gh'iptcr  V  Manukye—C ust077i  —  Force  of  Dham- 
math:i(s. 

Held,  {Fox  F.  disaeutiug)— that  deaertioa 
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of  the  husband  by  the  wifo  for  on«  year, 
or  of  tljo  vvit'o  by  the  husband  for  thioo 
years,  does  not  ipso  facto  a.id  withouL  any 
furtner  and  oxprossod  aot  of  volition  on  the 
part  of  either  puly  to  the  marriage,  dis- 
solve the  marriage  tio. 

Ma  Thin  v.  Alaung  Kyau  Ya,  2  U  B.  R. 
(1892  %>  5G;  Hurparsliad  v.  Sheo  Dyal,  (1870) 
L.  It  ,  3  1.  A.,  'irJ:  llamalak.shmi  Ammal  v. 
Sivanalha  Perunial  Scthurayar,  (1872)  14 
Moore's  I.  A.,  570;  Miiung  Po  Aung  v.  Ma 
Nyem,  (l«JOl)  10  B.  L.  II.,  132;  Po  Maung  u. 
NagaliMgum  Chetty,  2  U.  B.  H,  (l8lJ2-9u)  5  3; 
Maung  Kg  v.  Ma  Me,  (1874)  S.  J.,  L.  B  ,  19; 
Ml  Nu  V.  Mumg  Saing,  (1874)  S.  J.,  L.  B  ,  23; 
Nga  Nwe  V.  Mi  Su  Ma,  (188C)  S.  J.,  L.  B., 
3U1;  Ma  Le  v.  Ma  Pauk  Pin,  (1883)  S.  J.  L. 
B.,  225  (232);  Ma  Gywe  v.  Ma  Thi  Da,  2  U. 
B.  R.  (189i-"JG)  194;  referred  to.  Ma  Thet  v. 
Ma  San  On,  ,1903)2  L.  B.  R.  85,  pro  tanto 
overruled.  THlilN  PE  v.  U.  PET.  3  L.  B. 
R    1906  P.  175 

2  Wuere  the  circumstances  entitle  a  fe- 
male minor  under  the  Buddhist  Law,  to 
sue  for  compensation  for  the  breach  of  a 
promise  of  marriage,  she  can  succeed  iude- 
pedently  of  Contract.  U.  B.  R.  1907  P.  I. 
Budhist  Law  Marriage  and  P.  5  contract- 
See  Col.  251  P.  I. 

3  liight  of  a  husbindor  wife  to  alienate 
joint  property   without  the  other's  consent. 

Held,  that  a  mortgage  by  a  wife  of  her 
interest  in  a  house  and  land  which  v/as  hno- 
pazon  lettetpwa^  without  her  husband's  con- 
sent, was  valid. 

Ml   Shwe    Uva.   Ml   KYU  followed   and 
the  rules  applied    to  all  nations  by  the  wife. 
References: — 

3   L.  B.  R.  66. 

U.  B.  R.  1892-96.  II.  45,  204. 

1902-03,  II,   Ex.  of  decree  1. 

1904-OG,   Buddh.  Law,  Divorce,  1. 

Ngd  Hon  Ta  v.  Nga  Son  Yan,  husband 
and  legal  representative  of  Mi  Ma  Daing 
(deceased).  U.  B.  R.  1907  P.  1  (Budhist  Law 
Marriage  Jjiut  Pioperty). 

4  Restitution   of   Goi.jagal  Rights. 

Held,     ill-treatment     and    desertioa     by 
petitioner   a   valid  plea  of  justification  under 
Buddhist  Law. 
References: — 

I.  L.  R..   10   Bom.,  page  301. 

Do.  28  Cal.  Page  751. 

L.  B.  P.  J.,  page  654. 

L.  B.  R.,    190002,  page  351. 

Browne   and     Powles'    Law   of    Divorce, 
page  161,  A.  B.  C.  D. 

Ratt'.gan's   Law  of  Divorce   (India),  page 
178. 

2   U.  B.  R.,  1897-01,  page  488. 

Maung  Sein  v.  Kin  Thet  Gyi  U.  B.  B, 
1904   P.  5   (Budhist  Law  Marriage). 

5  Ante-miptial  contracts— Not  the  usual 
incidents  of  a  Buddhist  Maniage — To  bz  prov- 
ed by  clear  evidence  that  marriage  was  the 
consideration   of  the  'promise. 

Reference:  — 

Chan    Toon's  Leading   Cases  on  Bud. 
hist  Law,   page  140. 


Budhist  Law    {Contd.) 

This  is  a  Euit  for  Rs.  528-12-0  on  an 
antenuptial  contract.  Respondent  alleges 
that  appellant  promised  to  pay  her  over  Ra, 
500  if  she  would  marry  him.  The  marriage 
took  place,  and  after  marriage  the  amount 
was  defined  to  bo  Rs.  528-12  0.  Some  time 
after  the  marriage  appellant  deserted  her 
and  took  another  wile.  She  has  obtained 
decree  for    the  amount  claimed. 

The  grounds  of  appeal  are: 

(1)  That  there    was  no  marriage 

(2)  That    there    was    no    ante-nuptial 

contract. 

(3)  That  under   Buddhist  Law  a  suit 

cannot  be  maintained  by  a  wife 
against  a  husband  to  recover 
property  so  long  as  the  marriage 
subsists. 
Maung  Ba  v.  Ma  Ok.  U.  B.  R.  1902  P. 
1  (Buddhist  Law — Marriage). 

6  /ie/rf— That  when  a  decree  is  passed 
against  a  wifo  alone,  the  husband  and  wife 
being  Buddhists,  attachment  by  actual  sei- 
zure of  joint  property  to  tha  extent  of  the 
wife's    interest  is  lawful. 

Held,  also — That  when  a  decree-holder 
exercises  his  right  to  attach  the  property  of 
the  judgment-debtor,  malice  cannot  be  in- 
ferred from  surrounding  circumstances  un- 
less it  is  shown  that  the  attachment  was 
made  in  an  unreasonable  and  improper 
manner. 

References: — 

Chan   Toon's  Leading  Cases,  page  2,  20, 
53,    105. 

2,   U.  B.  R..  1892—1896,  page  209. 

MA  THAING  V.  M.\UNG  THA  GYWE. 
U-  B-  R-  1902  P  5-  (Buddist  Law— Marriage 
and  F.  1  Execution  of  decree), 

7  Child  of  divorced  couple— Rights  of  in- 
heritance. 

Maintenance  or  renewal  of  filial  relations 
sufiicient  to  entitle  children  to  inherit  pro- 
perty acquired  by  the  couple  during  second 
marriage.    U  B  L  R  236=4  B  L-  R.   272. 

See   Budhist  Law — Divorce  No.  2. 

8  TJ.  B.  R.  llOi,  P.  1  (Budhist  Law  Mar- 
riage), See  Budhist  Law — Husband  and  wife 
No.  2. 

11  Partition— U.  B.  R.  1906,  P.  19.  See 
Budhist  Law — Divorce  No.  3. 

12  Pre  emption. 

1  Right  of  pre  etnption—Right  of  widow  to 
dispose  of  family  property  subject  to  children's 
right  of  pre-emption. 

A  Budhist  widow  has  a  right  of  absolute 
disposal  in  respect  of  her  own  share,  after  her 
husband's  death,  and  a  life  interest  in  tha 
remainder.  The  decision  does  not  overrule 
the  law  relating  to  the  right  of  pre  emption 
but  is  subject  to  the  general  rule,  regarding 
the  right  of  all  co-sharers  to  pre-emption. 

Where  a  mother  after  the  father's  death 
sold  her  right  over  joint  family  property  to  a 
stranger,  held,  the  son  has  a  right  of  pre- 
emption over  the  whole  property.  MO  THI 
V.  THA  KWE.    4  L  B  R- 128. 

Hartnoll,  J.  „   ^     .^     ^   ^^ 

References    S.  J.,  L.  B.  378;  P.  J  ,  L,  B.  65; 
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2  L.   B.     R.  1G7,  R. 

2  Chinose  customary  law — Suit  for  pre- 
emption—  Exemption  from  Indian  law  of 
Buocesaion— 4  L.  B.  R.  1907,  P.  124,  Col:  77 
P.  1. 

3  In  a  caao  where  the  wife  has  inherited 
on  her  husbaud'a  death  the  ahare  which  he 
obtained  at  a  partition  in  his  lifetime  with 
his  co-heira,  and  her  deceased  huabatid'a  co- 
heirs have  sold  their  shares  to  a  stranger, 
and  she  haa  a  son  by  her     deceased    husband 

Held,  that  the  widow  has  the»right  of  pre- 
emption. 29  M.  298;  U.  B.  R.  (1897-1901),  231; 
S  J  L  B.  39,  41.  76;  P.  J.  L.  B.  2GU.  B.  R.  (1897 
-I90i;,  155  and  162;  1.  .L  B.  R.  144-2  L.  C.  129 
and  7  A.  775,  refd.  U.  B.  R.  0892—96),  121;  U. 
B.  R.  (1897—1901).  146;  S.  J.  L.  B  76;  U. 
B.  R.  (1892-96),  581,  refd.  NGA  TIM,  MI 
MIN  DOK  &ce.  v.  NGA  SFIWE  ON  MI  PA. 
U-  B-  R-  1907  P-  1-  Budhist  laio— Inherit- 
ence  Pre-emption. 

13  Probate  or  letters  of  Administration. 

(1)  Grant    of— 4   L.    B.    R.    1907,  P.  287. 
See  Budhist  Law — General. 

(2)  Grant   of— 4  L.    B.    R.    1907,  P.  293. 
See  Budhist  Law — Inheritance  No.  12. 

14  Succession — Maiden  lady  bringing  up 
two  girls  and  a  boy — One  girl's  father  obtaining 
Letters  of  Administration — Other  girl  getting 
decree  for  lohole  estate  as  keittima  adopted  dau- 
ghter of  deceased—  Suit  on  behalf  of  first  girl 
— Boy  put  on  record  as  party — Decree  against 
second  girl  directing  her  to  pay  one-third  share 
to  first  girl  and  another  third  share  to  boy. 

A  maiden  lady,    deceased,  had    three  per- 
sons living  with  her,  (1)  S,  the  daughter   of  B 
with  whose   father    the    deceased    was  living, 
(2)  P  a  boy,  and  (3)  L   another    girl.     On    her 
death,  Y  the  father  of  S  applied,  as  father  and 
guardian  of  S  for  Letters   of    Administration 
to  the   estate    of  the   deceased,   and  obtained 
it   from    the    Court.     A    similar    application 
was  also  madeon  behalf  of  L,  but  was  refused. 
L,   thereupon,     instituted     a    suit    in  forma 
pauperis   against    the  estate  of    the  deceased, 
administered    by   Y,     for     possession    of    the 
whole  of  it,  as  keittima   adop'tjd    daughter  of  | 
the  deceased.     The    suit,  to    which    S    and  P  j 
were    wrongly   not    made   p;irties,  and  which 
was    very    badly   conducted,  was    re-iisted    by  I 
Y,  but  was  finally    decreed  in  favour  of  L    as  j 
the  adopted  child  of  the  deceased  entitled    to  ! 
inherit.      Afterwards,    the    bister    of  Y    insti-  I 
tuted,  as  next  [riend  of  S,  tho  present  suit  on 
the  ground  that,  S  not   being   a  pirty    to    the 
former  suit,  the  decrees  in    it  were    not  bind-  ' 
ing  on  her,  and  that  she  alone  was  entitled  to 
the  whole  estate.     P,  who  wished  to  put    for- 
ward his  claim,    was  perraittod  to  be   put  on 
tha    record    as    second    plaii\iiff    m    a  suit  in 
which    the    original     plaintill     claimed     the 
wiiole  estate.     The  suit  was  decreed  in  favour 
of  S.  who  was  hyld    by  the    D;.'rict  Judge  to 
have    been  adopted  by    the  deceased  and  not 
L  and  P. 


Budhist  Law    {Contd). 

Held,  that  S's  right  to  share  in  the  estate 
as  keittima  adopted  daughter  of  the  deceased 
had  been  proved  and  that  fj  shouM  make  or 
P'ly  over  one-third  share  of  the  property, 
which  she  had  obtained  or  may  hereafter 
obtain  from  Y  under  tho  decree  in  the 
former  suit,  to  properly  constitutjd  guardian 
of  S,  that  L'ri  right  to  abare  in  tho  estate  as 
keiltivia  adopted  cliild  having  been  establish- 
ed in  the  former  suit  where  S'a  claim  wa« 
represented  fully,  the  question  of  L'a  right 
tD  share  in  the  estate  should  not  have  been 
gone  into  in  the  suit. 

Regarding  P,  though  th«  evidence  of  his 
having  boon  :i,(loptod  was  not  so  strong,  yet, 
the  deceased  having  brought  him  up  abo,  and 
Y,  the  person  who  should  have  known  beat 
the  position  P  occapiod  in  the  house,  having 
admitted,  shortly  after  tho  death  of  the  de- 
ceased, that  P  was  one  of  three  children 
adopted  by  tho  deceased,  hehd,  setting  aside 
tho  decree  of  the  District  Court,  that  Ij 
should  make  or  pay  over  to  P  also  a  one- 
third  share  of  such  property  as  she  had 
received  or  should  hereafter  receive  under 
such   deccree.       MA   BU   LONE  v.  Ma  MYA 

SIN.     U  B  LR9 

2  Widow's  share  in  the  joint  property 
of  her  husband— 4  L.  B.  R.  1908  P.  256 -Se« 
Budhist   Law— Inheritance  No.  13. 

3  U.  B.  R.  1905  P.  7— See  Budhist  Law^ 
Inheritance  No.  11. 

Buildingrs. 

1  Acquirer  building  before  acquisition  — 
Valuation  of  compensation— 2G  B.  1.  P.  0. 
Col.  856  P.  I. 

2  Compensation  for  buildings— Li^idlord 
and  tenant — Lindlord' s  right  to  ejpct--Sepa- 
rate  notices  to  quit  the  land — Permanent  ttnurt 
— Tenant's  right  to  compensation. 

Held,  that  separate  notices  to  quit  ad-. 
dressed  to  the  defjndants  were  valid  whoa 
it  appeared  that  the  holding  had  been  di- 
vided by  chem  and  they  had  paid  rents 
to  the  landlord  according  to  their  shares 
separately. 

Hdd,  also,  that  it  could  not  be  pre- 
sumed that  the  tenure  was  not  a  perman- 
ent one  by  the  fact  that  it  was  held  oa 
payment  of  rent  at  uniform  rate  when  tho 
kabuiiyit  did  not  imply  that  tho  holding 
was  hereditary  or  the  rent  was  fixed  in  per- 
petuity. 

Where  it  is  not  shown  that  tho  land- 
lord or  his  represejitative  have  led  the  ten- 
ants to  believe  themselves  *^o  have  a  per- 
manent interest  in  the  land  and  to  lav  out 
money  on  it,  the  tenants  are  not  entitled, 
to  claim  any  compensation  for  buildings 
erected  by  thorn  bjfore  ej-^ct-nont.  I^^MXTL 
KKAN  MaHO.nIED  v.  kali  KRISHNA, 
MONDOL.     6  0   W-  N-  184- 

3     Co- sharers— Building    on    joint     lan(^—» 
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Right  of— Way  of  neassHy— Judgment— Decre§ 
Conteiits  of. 

On  tiio  Buit  of  the  plaiutifl  fche  Mun- 
BifT  dacreod  demolition  of  a  wall  built  by 
the  defendant  ou  lAt>d  belonging  jointly  to 
the  pAi-liea  and  on  appeal  iho  decree  wn» 
oonfirraed.  It  was  not  suggested  tl'.ab  th« 
defoa'ant  had  been  warned  uot  to  build 
the  wall  and  no  speoific  injury  to  the  plain- 
tiff had  been  proved.  It  was  stated  m  the 
plaint  that  the  site  of  the  wall  had  been 
used  as  passage  of  egress  and  ingress  by  the 
plaintiff,  Upou  leooud  appeal  lo  the  Hiuh 
Court  " 

Held,  that  the  appeal  must  be  remanded 
for  retrial.  Jn  the  absonoo  of  warning  to 
the  plaintiff  and  proof  of  injury  done  to 
him  the  plaintif!  was  uot  entitled  to 
have  the  wall  demolished.  If  the  plaintiff 
had  a  way  of  necessity  which  was  obstruct- 
ed by  the  wall  a  portion  of  the  wall  might 
be  removed  in  order  to  afford  the  plaintiff 
a  oonvenient  passage.  18  All.,  115  not  fol- 
lowed; 8  Oal.,  708,  14  Oal  189  and  236  referred 
to. 

(2)  That  in  such  oase»  the  decree  and 
th«  judgment  .«»houid  state  the  precise  na- 
ture of  the  relief  granted.  PAZILaTUN- 
NESSA    V.  IJAZ  HASSAN.     SQ  Q.  901. 

4  Demolition  of  7  0.  W.  N.  37^— See 
Bengal  Act  I  of  1887  S.  8. 

5  Demolition  of -7.  C.  W.  N.  554.  See 
Bengal  Act  III  of  1899  S.  383  No.  9. 

6  Erected  by  defendant-Suit  for  posses- 
sion of  land  for  grazing  purposes.  78  P  L 
R.  1903.     Col.  1256  P.  I.  'OJT.  Li. 

oq'''o^Io?"°o°  of- Permission  not   necessary. 
29   0.  ^21— See  Bengal  Act  III  of  1884  S.   236 

*V0.  o . 

8  Erection  of— No  order  within  six 
weeks— Right  to  build.  6  C.  W.  N  42  See 
Bengal  Act  III  of  1884  S.  338  No.  6. 

9  Erection     of— Sanction— Limitation  — 

PonT  o^®^-     ^°   ^'  2^7-     -^^^   ^^ngal   Act  III  of 
1899  S.  247  No.  6.  •' 

10  Erection  and  demolition  of.  7  0  W 
N.  853.     See  Bengal   Act   III  of   1899  3, '  459 

11  injunction- Building—Erection  of— 
Indemnity  for  any  loss  or  injury  to  the 
defendant  caused  by  injunction- Principle  of 
granting  injunction.  ^      •' 

Where    the     plaintiff      brought     a     suit 
against    the  defendant,  who  was    attemrting 
to  conscruct  a  building  upon  a  piece  of  land 
in    which,  he    stated,    be    had    a    permanent 

fhnV'lK'^r.^'",^  ^l'^''  ^°  ^^^'^  i^  declared 
that  the  defendant  was  his  tenant,  holdina 
i>.  sarsari  jote  nndev  the  plaintiff's  patnf 
and  obtained  an  ad  interim  iniunction 
reetraming  the    defendant  from    prioeediug 
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with  the   erection; 

Held,  that,  as  the  plaintiff  was  willing,  la 
case  he  failed  in  the  nuit,  to  indemnify  the 
defendant  for  any  injury  or  loss  that  may  be 
occasioned  to  him  owing  to  the  stoppage  of 
the  defendant's  work  of  erection,  the  injunc- 
tion should  continue  to  the  final  decision  of 
the  oaso  by  the  first  Court,  bubject  to  the 
plaintiff  furnishing  8uch  security  as  to  the 
Court  below  may  appear  ju.st  anJ  proper, 
under  tha  provisions  of  necLiou  49;),  U.  0.  P. 
to  meei  any  lo.*s  or  damages  that  may  be 
occasioned  to    the    delandant. 

Even  in  oases    where,    upon    application 
for  injunction,  the  defendant   has   taken  the 
risk  of  having  title  found    against    him    and 
submitting    to     the    penalty    of     having    the 
building  demolished,    Courta  of    equity    have 
been    loth    to   decree     demolition     aiier   the 
completion    of    the    building,    and    for     this 
reason    the    Courts    aie     of      opinion     thafc 
matters  shou'd   be  allowed  to    remain  as  far 
as  possible  in  statn  quo   to  avoid,    so    far  a  a 
possible,  placing  the  person   who    ia   raising 
the  structure  in  a  position  to  say  afterwards 
upon  the  basis     of  his  own  act,  that  circum- 
stances   have  reached  at  a  stage  in  which  oa 
equitable     considerations      the      demoliLioa 
should  not     be   insisted    upon.     CHANDRA 
NATH  PAL   V.   SREE    GOBIND    CHOWD- 
HURY.     6C- W.  N-  308. 

12      Injunction— Freventiv*      injunction-" 
Mandatory  injunc  ion. 

The  plaintiff  sued  for  a  permanent 
injunction  to  restrain  the  defendant  from 
erecting  a  khadki.  His  application  for  an 
interim  injunction  was  refused.  Thereafter 
the  defendant  proceeded  witn  the  building  bo 
that  when  the  case  came  on  for  hearing  ihe 
building  had  been  completed.  The  Courts 
dismissed  the  suit,  holding  that  a  preventive 
injunction  would  be  of  no  avail  to  the 
plaintiff,  as  there  was  no  longer  any  reaBon 
to  prevent  what  had  been  done. 

Held,  that  the  view  taken  by  the  Lower 
Courts  of  the  plaintifi's  claim  was  not  cor- 
rect. The  suit  was  rightly  framed  in  the 
light  of  the  circumstances  which  existed 
when  it  was  brought.  But  it  was  defendant's 
subsequent  conduct  which  rendered  it  ne- 
cessary that  the  plaintiff  should  be  given,  aa 
prayed  Tor  In  his  plaint,  such  other  relief  as 
the  Court  might  chink  fit.  The  plaintiff  wag 
entitled  to  a  mandatory  iijanction,  if  be 
proved  the  right  alleged  in  hib  plaint.  MA- 
GANLAL  PUNJASA  v.  CHHQTALAL  GHE- 
LA.    8  B  L.  R.  642=26  B.  186. 

18  Lease  given  for  building  purposes — Pr^^ 
sumption — Grant  in  perpetuity — Landlord  ayid 
tenant. 

Where  a  lease  is  given  for  building  pur- 
poses the  Court  may  well  presume  that  it 
was  intended  to  be  a  perpetual  grant.  23  W 
R.  399  ;  4  C.  W.  N.  210,  s.  c,  27  Cal.,  670 
followed  ;  3  C.  W.  N.  502,  s.  c,  L.  R.  26  I.  A 
58  distinguished.  PROMADA  NATH  ROY 
V.    SRIGOVIND     CHOWDHRY.    9  W   If 
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C- 463-32  C  648. 

14  SanoMou  for  construotioo --Irapliecl 
BaiicbioD — Punjab  Municipality  Act  XX  of 
18Ji,  S.  95  of  the  \ot  applies  not  only  to 
encroachments  and  obstructions  which  are 
addeJ  to  old  ones  but  also  to  those  which  are 
attached  to  new  buildings.  (52  P.  R.  1900, 
27  P.  R.  1901,  27  P.  R.  1901  referred) 

An  enoroachmiut  apon  a  Municipal  pro- 
perty, not  being  a  street  or  drain,  sewer  or 
aqueduct,  would  not  come  within  the  pur- 
view of  S.  95  (4o  P  R.  1905  referred).  THE 
MUNICIPAL  COMMITTEE  OP  DELHI  v. 
DEVI  SAHAI.    62  P  R  1907. 

15  Site  formerly  occupied  by  shop — Cus- 
tom—Pre-emption. 42  P.R.  1903  Col.  2044 
P.I. 

Burden  of  proof. 

Account, 

1  Suit  for  aa  account — Form  of  decree — 
Procedure  27,  A.  374  Col.    367,   P.  1. 

2  Suit  for  accounts — Duty  of  the  Court 
A.  W.    N.  1905,  P.    1;  col.  1494,  P.  1. 

8  Suit  for  possession — Defendant  admit- 
ted and  found  to  bo  in  possession  for  over 
twelve  years.  A.  W.  N.  1905,  P.  14,  col.  2069 
P.  1. 

4     Mortgage — Mode  of  tnJdng  accounts. 

The  mortgagor  seekirig  to  redeem  must 
prove  how  much  of  the  debt  and  interest  has 
been  repaid.     12  M.  1.  A.  p.  192. 

The  duty  of  a  mortgagee  in  possession 
is  to  keep  a  full,  true  and  accurate  account 
of  the  actual  recttipts  and  disbur?oraant. 
When  an  account  is  presented,  the  Judge  of 
f'!ct,  on  whom  rests  the  responsibility  of 
coming  to  a  true  deciaion,  must  examine  it, 
and  before  arriving  at  a  conclusion  as  tj 
whether  it  is  such  an  account  as  a  prudent 
man  ought  to  accept,  he  must  consider  the 
detail-H  and  ascertain  whether  it  has  been 
kept  on  principals  Jwhich  indicate  that  it  is 
properly  correct. 

Beiore  accepting  or  rejecting  accounts 
in  suits  between  mortgagor  at;d  mortg.Tgee, 
it  is  usually  necessary  to  examine  them  criti- 
cally. The  omission  of  the  mortgagor  to  assist, 
by  ciiticisiug  the  items,  may,  of  course,  be 
tak-n  into  consideration.  In  gome  cases  such 
omission  may  be  accepted  as  showing  that 
tbb  accounts  canuot  be  attacked,  or,  in  other 
words,  are  known  to  bo  correct 

But  in  other  cases  it  may  merely  indi- 
cate ignorance  of  the  proper  course  to  take 
or  inability  on  tho  part  of  the  clior. t  to  give 
suitable  instructions  to  bis  plea'ler.  No 
general  rule  cav,  of  course,  be  laid  down. 
In  the  Presidency  Town  the  party  is  expected 
to  show  where  the  accounts  are  wrong,  but 
the  procedure  applicable  then  may  not  be 
iklways  equally    suitabls    tot    the    mofaiisil« 


Burden  of  proof    (Oontd), 

This  is  recognized  in  the  Civil  Procedaro 
Code,  which,  instead  of  laying  djwn  rul«s  for 
taking  exceptions  totheropjrta  o*  C 'mmii- 
sioners,  8ira[>ly  provides  in  section  395  that 
their  proceedings  shall  be  received  in  evi- 
dence, leaving  tj  the  Court  to  assign  to  ^uch 
evidence  tho  weiglit  which  the  cir .^m^t-'ncea 
a-id  the  Bubatince  of  the  report  may  seem  to 
justify.  While  it  is  true  that  no  general 
rule  as  to  tho  value  of  accounts  can  be 
laid  down,  still  it  is  clear  that  in  each 
case  all  the  circumstances  must  be  coneidered 
such  as  the  relative  positions  of  the  par- 
ties to  each  other,  the  trade  or  caste  of 
the  mortgagor,  and  any  other  matters 
likely  to  be  material.  It  is  for  the  party 
who  puts  forward  the  accounts  to  explaia 
them  and  support  them  in  such  a  way  aa 
to  convince  the  Judge  that  there  is  such 
a  probability  of  their  accuracy  as  to  make 
it  reasonable  for  a  purdent  m-in  to  aocepfc 
them.  If  the  Judge  accept  them  as  correct, 
he  ought  to  act  on  them.  If  he  think 
that  they  are  not  correct  and  ought  not 
to  be  acted  on,  then  he  must  do  his  best 
to  form  an  estimate  of  the  probable  pro- 
duce on  the  evidence  that  is  available. 
KUNDANMAL  v.  KASHIBAI.   4  B-  L   R-  42" 

26  b  863. 

5  Onus  of  proving  acknowledgment 
made  at  a  time  when  the  right  to  enforce  the 
liability  barred.  26  A.  313.  Col.  1773.  P.  I. 
Q  Acquistions  out  of  the  income  of  widow'i 
estate— Alienaton—Bonafide  purchaser  for 
value— Burden    of  proof. 

Bald,  that  if  property  acquired  by  a 
Hindu  widow  out  of  the  incoma  of  her 
lute  husband's  estate  be  treated  by  her 
as  an  accretion  to  the  said  estate,  she 
cannot  alienate  it  except  for  legal  neces- 
sity if,  on  the  other  hand,  she  clearly 
shows  hor  intention  to  keep  the  property 
so  acquired  separate  from  the  corpus  of 
the  estate,  it  may  be  regarded  aa  an  in* 
vestment  of  accumulated  savings  over  which 
the    widow    has    full   disposing    powar. 

H''/(i,- further,  that  in  the  absenca  of 
evidence  as  to  the  intention  of  the  widow, 
it  is  not  equitable  to  throw  the  burden 
of  proof  on  a  b)7ia  fidd  purchaser  for 
value. 

Hdd,  also,  that  no  presumption  can 
be  drawn  from  the  mere  fact  that  the 
property  acquired  consisted  of  shares  of 
other  merab  ^r5  in  the  faniilv  property 
Agra  210,  10  G.  321,  14  G  3G1,  u'  C  33 1,  25 
M,  351  25  W  R  335  ref.  JOKH.\  SINGH 
V.  MUSAMMaT   DQLARI.    11  0   C  810' 

7  Admission  b^-f ore  Revenue  Officer — Pmjab 
hand  Revenue  Acl  (XVII  of  li<87),  Section 
44 — Entry  of  mutation  by  Tehsildir  7iot  pre- 
sun'.ed  to  be  cyrrcr^  till  it  Is  incorporated  in 
the  Jamabandi  —  HJevrncy  of  such  entry  ^ 
Eoldcth  r  Act  \I  oj  1872),  S-ection  35 -S<i«— 
Non-payment  of  consideration  does  nor  viti  lie 
sale 

As  ftQ  entry  made  ia  Mutabioa    Be^iat«c 
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Burden  of  proof    (Contd). 

by  the  Tohsildnr  may  bo  made  tho  Rubjoot  of 
appeal  to  tbo  (JoUeotor,  it  baa  not  tbo  forco 
of  an  entry  in  an  Annual  Ueourd  till  it  may 
havo  been  incorporated  in  tho  Janiaband', 
and  no  presum])tion  can  bo  uiado  as  to  its 
ooDcutnoss  undor  suction  '14  of  the  Land 
Rovouuo  Act.  But  as  an  entry  in  a  Public 
Record  made  by  a  public  servant  in  the 
discharge  of  bis  duty,  it  is  relevant  under 
section  o5  of  tho    ICvidonco    Act. 

In  tho  absonce  of  a  contract  to  tho 
contrary,  if  ouoo  a  sale  has  boon  agreed  to 
for  a  oonsidoration,  part  paymont  of  which 
has  beon  deferred  by  arrangement,  tho 
vendor  oaunot  withdraw  it  for  full  con- 
sideration not  being  paid  according' to  tho 
agreement  of  the  parties.-- -P.  B.,  132  of  1879, 
Jvlluon-d.  GIIAKiB  KHAN  v.  SIKaNDAR. 
91  P  E  ,  1902 

Adoption. 

8  Adoption— See  A.  W.  N.  1902.  P.  62. 
Col.  20-1^3,  69,  P.  R.  1907  and  67  P.  R,  1902. 
Col.  20-16,  86  P.  E.  1904  Col?  2047,  30  O. 
999  Col.  2050.  P  1.  under  the  heading  of 
Adoption. 

9  Suit  by  plaintiff  for  possession  as  heir  of 
Ms  father — Defendant  alleged  Hie  plaintiff  to 
have  been  adopted  by  another — Admission  by 
jjlainiiff  of  liis  having  been  so  adopted — 
Nat'are  of   stich    admission  —  Estopyel. 

M  and  his  trauaterees  brought  two  suits 
for  possession  of  property  left  by  one  P,  the 
natural  lather  of  M.  TJje  defence  was  that 
the  plaintiff  could  not  inherit,  inasmuoh  as 
he  v^as  adopted  by  K.  The  defendant  filed 
several  documents,    in    which    the   adoption 

'  was  admitted  by  M    himself. 

Meld,  that  the  burden  of  proving  that 
the  adoption  relied  upon  tookplace,  rested  on 

'the  dateudaut.  But  that  burden  wtxa,  pn^na 
facie,  shifted  by  her  proving  his  solemn 
Btatement-  under  hand  and  seal  that  it  did 
take  place.  The  defendant  not  being  a  party 
to  those  documents, the  said  statements  did 
not  amount  to  estoppel ,  but  the  party  mak- 
ing the  s'f.atements  cjuld  rebut  the  presump- 
tion that  they  were  true.  The  express 
admissions  of  a  party  to  a  suit,  or  admissions 
implied  from  his  conduct,  are  evidence,  and 
strong  evidence  against  him;  but  he  could 
show  that  those  admissions  were  mistaken, 
or  not  trua  (6  M.  anU  W.,.  664;  9  B.  and  G.  577; 

.  12  Q  B.  926;  2  Gh.  D.  72;  and  1896  A.  G.  537, 
referred  tu.      RANI    CHQxNDRA     KUNVVAR 

""'  ^.''nK'i^^J^^^-  4  ^'  ^-  J-  i02  (C.  P.) 
T^  ^.VvYf?,3^i^S  C.  W.J.  115-17  M. 
^ii  F?n^  ^-  •-•  T  J 08-9  a.  L.  H.  267 
^2y  A  184 

10  Compromise  . by  father  on  behalf  of 
hid  minor  son— Witiidrawal  of  suit.  3  P. 
R.    1903  Col.   1471)  P.  I, 


11      Adoptioii—Factum     of—Adovtiwi     Io7U7 

ecjgnis-:d.  ^ 

Where    an    adoption    has   been    fully    re-  | 
joguised  in  tho   family    for  along  time,   the' 


Burden  of  proof   {Conid). 

burd«ti  ig  upon  a  plaintif!  who  impeachM 
tho  factum  of  adoption  to  shov^  that  it  did 
not    legally     take     place.     MANJUNATH    v. 

KAVERIBAI.    4  B.  L  a.    140  at  143. 
Advorso   possesBion. 

12  Adverse  possession — Limitation  Act  (XY 
of  1877),  Schedule  II,  Article  141— Onus -^ 
Hindu  tvidow.     Postesiion  of — Mai)Uenunce. 

The  plaintiffs  sued  to  r«oover  posBeesioa 
of  two  housos  which  belonged  originally  to 
«>n«  J.  tho  uncle  of  the  first  plaiutill  and 
grariduncle  of  plaintiffs  Noa.  ^  and  S.  /died 
in  1857,  leaving  behind  him  a  daughter-in- 
law  S.  the  widow  of  his  sou  H,  who  had 
predoceased  him.  The  plaiutiffs  contended 
that  the  two  housoa  on  J's  deatli  passed  into 
tho  possession  of  S  for  her  mainteuauco  and 
resideiico ;  that  she  died  on  the  25th  May 
1900,  and  that  thoy  wer«  now  entitled  to 
possession. 

Tho  defendandts,  who  were  the  sons  af 
two  brothers  of  S,  claimed  that  S's  enjoy- 
ment of  the  houses  was  adverse  to  the  plain- 
tiffs since  1857,  tho  death  of  J,  that  it  had 
ripened  into  ownership,  and  that  she  sold 
the  houses  to  them  by  a  registored  eale-deed  ; 
and  that  she  also  made  a  will  in  their  favour 
in  respect  of  her  property  including  tha 
housws  in  dispute,  and  that  they  were  eu- 
Htled  to  a  lien  over  the  property  for  mouiea 
expended  by  them  in  the  celebration  of  6's 
funeral  ceremonies,  to  pay  ofi  debts  incurr- 
ed by  her  for  the  repair  of  the  property 
and  other  necessary   purposas. 

Ht'ld,  that  article  i±l  oi  tbe  Limitation 
Act  was  applicable  to  the  case,  and  the  right 
to  sue  for  possession  accrued  oniy  on  the 
death  of  S.  The  onus  was  on  the  defend- 
ants to  prove  adverse  possession,  and  they 
bad    failed  to    establish  it. 

The  Courts  are  loth  to  convert  a  possession 
which  commenced  lawfully  into  a  wrongful 
and  adverse  possession.  GANPATRAM  HA- 
KUMAT  RAl  V.  SHIVAPRaSaD  AJ1TRAI» 
4  B  L.  R  855. 

13  Adocrse  possession — Mesne profits^-Onus 
to  prove  riyhi  and  its  extent. 

It  is  incumbent  on  tho  plaintifi  in  a  suit 
for  mesne  profits  as  in  other  cases  to  establish 
not  only  the  existonce  of  his  right  but  also 
the  extent  of  it.  The  first  he  does  by  proof 
that  the  defendant  has  either  personally  or 
by  his  agents  or  dependents  wrongtuliy  de- 
prived him  of  the  enjoyment  of  the  laud 
which  may  be  in  CLuestiou,  the  second  by 
proof  af  the  duraiiou  of  the  wrongful  pus- 
sassion,  and  it  is  lor  that  period  only,  the 
period  of  actual  or  caij.stiuctive  possession  by 
the  defendant,  that  damages  are  cLamabie. 
JSHAN  CHANDRA  BURLHaN  v.  AlisUD- 
DIN  MIA.    5  W-  N-  C.  720- 

14  Adverse  possession — Limitation. — Sec 
A?4  31.  441.  Col.  1^31  P.  L,  2  N.  L.  E.  32  Col. 
1946  P.  I. 

15  Adverse   possession     73   P.  L.  R.   1906 
Qj\.   2069,   26  B.  362  and  28  M.    ^^  Col.   2055. 
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Burden  of  proof    (Cuntd). 

26  B.  617  Co}.  20C8,  H!)  P.  L.  R.  1006  Col. 
2056.  A.  W.  N.  1905  I'.  14  Col.  2C6U  P.  I 
under  the  heading  of  advtrse  posseasion. 

Ago 

16  Statement  of  relatives  as  to  age.  25 
M.  1B:j  Col.     166  P.  I. 

Alienation 

17  Hindu  Law — Widow — Alienation  by  one 
of  two  widows — Consent  of  other ~  Burden  of 
proof. 

C  and  B.  were  two  widows  of  a  decease 
Hindu.  Thoy  being  unable  to  pull  on  together 
0.  by  a  wiitten  agreement  made  over  curtain 
property  to  B.  for  management  and  main- 
tenance. B.  sold  some  of  the  properties  to 
pay  the  costs  of  litigation.  Tlio  plaintiff, 
adopted  son  of  C,  brouglit  a  suit  to  set  aside 
the  alienation. 

}{''ld,  that  as  B  had  authority  from  her 
CO  widow  to  do  any  act  necessary  for  the 
due  and  proper  management  of  the  property, 
she  was  impliedly  authorised  to  alienate  the 
property  iu  suit  to  pay  the  costs  of  the 
litigation. 

Held,  further  that  the  burden  of  proof 
lay  on  the  plaintiff  to  prove  that  C  did  not 
consent  to  the  sale.  ""maHADEVAPP.a  v. 
BASAGOWDA.  7  B-  L  R.  258  =  29  B-  Si9- 

13  Hindu  Laiu — Alienation  by  Dimager  - 
Joint  family — Necessity — Benefit  of  the  family. 
The  mere  fact  that  a  certain  parson  ia 
the  manager  of  a  j  unt  fainily  is  not  enough 
under  the  Hindu  law  to  make  his  acts  bind- 
ing upon  the  other  members  of  a  family  It 
must  be  shown  by  the  party  relying  on  those 
acts  and  seeking  to  bind  the  other  members 
by  them  that  the  acts  were  done  by  the  ma 
nager  eitlier  for  the  benefit  of,  or  for  some 
necessity  of,  the  family. 

.  Scvih'e — Just  as  there  is  no  presumption 
under  the  Hindu  law  that  a  debt  contr:icted 
by  I  he  managor  of  a  joint  family  is  a  family 
debt,  so  there  is  none  as  to  any  other  act  of 
bis  as  ma  ager.  18  Bam.,  520  referred  to 
NARAYAN  YESU  v.  POl.HIOAL  AGENT, 
SAWANTVVADI.     7  B-  L   R-  172- 

19     Ciist'nn  —  Patia   iiaj— Prodhan    Uttara 
dhikari— Pachis    Sn^vx'i  -liigJit    of     Itolder   to 
alienate  'proper; y  of  Raj — Debt  for  legal   neces- 
sity—  lAability  of  succcs-ior — MHahshnra   TjOW. 

It  is  contrary  to  the  cu>=itom  of  Pait> 
Raj  for  the  holder  of  tl;e  Rij  to  alienaio 
the  prupi^rty  of  the  Kaj  whou  he  has  a 
brother  as  his   heir. 

The  wordi  prodh:rn  nttaradhikiri  or 
princpal  heir  as  used  in  pachis  sawat  include 
a  brother  and  are  not  confined  to  a  son. 

When  a  bolder  of  the  Raj  has  8acct->eded 
the  last  holder  by  right  of  survivorsiiip,  he 
succeeds  to  the  property  subject  to  the  rule 
of  tlu)  Mitakshara  law,  that  the  snccossor  i.- 
liable,  for  duhis  proved  to  have  been  con 
tracted  for  legal  uccossity.  3i  Cal.,  224 
followed. 

That  the  creditor   discharges  his  duty,"  if 


Burden  of  proof    (Contd). 

I  bo  shows  that  there  was  legal  necessity  for 
!  the  loan.  Ho  is  not  bound  to  sao  to  the  ap- 
:  plication  of  the  money.  GOPAL  PU0S\I> 
I  Bil  \KAT    V.    RAGHUNATH    DEB.     9  W  N 

;  C  a30-82  C158 

20  Cu3tom--[Juduo  i'lfluence.  6.  P  R 
9021  Col.  150  P.  I. 

21  Alienation  by  widow  with  consent  of 
some  of  the  next  reversioners.  8  O.  C  21 
Col.  430  P.  I. 

22  Succession — Onus  proband!.  74  P. 
R.  1002  Col.  1574  P.  I. 

Note—Vov  74  P.  R.  1907  road  74  P.  R. 
1002. 

23  Alienation— 19  P.  L.  R.  1903  Col.  2092. 
103  P.  R.  1902  Col.  2094,  50  P.  R  1902  and  51 
P.  R.  1903,  Cul.  2097,  56  P.  R.  1904  Col.  2099, 
33  P.  R.  1905  Col.  2100,  13  P.  R.  1902  and 
123  P.  L.  R.  1902  Col.  2101,  42  P.  R.  1<j02 
(Jol.  2102,3  P.  R.  1902  C^l.  2114,  55  P  R.  VJOd 
Col.  2116,48  P.  R.  1903  Col.  'AVii.  P.  I.  undor 
the  huadingof  Alionation. 

Appeal. 

24  Appeal— Alluvion  Diluvion--Evidonca, 
possession — Burden  of  proof..    Col.  166  P.  T. 

25  Attachment  in  execution — Hindu  Law 
— Joint  family  property  Fatlwr's  debts — Li<L- 
bility  of  son  for  a  personal  decree  passed 
against  father. 

It  is  not  noce.ssary  in  order  to  estab- 
lish a  son's  liabilif,y  for  his  father's  debt, 
that  it  should  be  shown  tliat  ibe  debt  waa 
contracted  for  the  benefit  of  the  family.  Ifc 
is  sufficient,  in  order  to  cst-blish  Lhi;  lia- 
bility of  sons  to  pay  a  personal  debt  of  their 
father  if  th^  debt  i>e  proved  and  the  sor;a 
caunot  show  that  it  was  contraoLed  for  im- 
moral pu>'poses  or  was  sucb  a  debt  as  does 
nob  fall  within  the  pious  duty  of  the  sons  to 
discharge. 

When  a  decree  is  passed  against  the 
father  alor.e  the  son's  share  in  the  ances- 
tral property  is  not  exempted  from  sale 
on  the  ground  that  he  was  no  party  to  the 
decree.  All  that  he  can  claim  is  tha  not 
being  party  to  the  decree  he  is  not  barred 
from  showing  the  nature  of  the  decretal 
debt  12  All,  209  overruled  W.  N.  Ail  ,  lyoi 
p  57;  12,  All  99;  L  R,  16  I.  \  ,  1;  L.  R  ,  13  I. 
A  1-  E  R  ,  4  1  A.,  247  rclerred  to.  KaK.aN 
STNGH  V.  BHUP  SINGH.  W  N  .  A  ,  1904> 
p.  151-27  A16(F  B) 

Attestation  of  Eoortsagr©-<i<3ed- 

26  Attestation  of  mortgage-d^ed— Evid- 
ence—Onus.     2  N.  L.  R.  10  Col.  609  P.  U 

Bailment- 

27  Entrusting  for  repair  the  driving  benm 
of  it  sowing  uinclsine  t^  Copper  Sini  i  :i--L)u- 
cree  ol  care— U.  B.  li.  PJob  P.  ii  — ConiracL — 
Sec  Bailment  No.  a  CoL  J'. 
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Bnrden  of  proof    {Conid). 
Benami  Transaction- 

j^fcy      lu'nuiHL  t ) a nsdciwa  —Evidence. 

Tliu  buiden  of  proof  is  on  the  plaintiff, 
who  suuks  to  give  to  a  purchase  a  difforont 
nmaiUDi^  and  ooniplaxiou  from  those  wliioh 
it  boarb  on  its  face.  This  burden  must  bo 
Btncily  disuhargod;  iu  other  words,  the 
plainutt,  in  order  to  suooeod,  must  put  the 
Ouurfc  lu  posseBdiou  of  legal  and  satisfactory 
evidouoa,  and  it  will  uot  suffice  to  point  to 
matUus  of  suspicion  or  even  to  plausible  con- 
joci-uro  (5  B  L.  U  784,  11  M.  I.  A.  28  (43) 
refdj.  KaMABaI  v.  RAMGHANDRA 
bHiVKAM.    7  B-  L.  R.  293. 

29-     Benami  trausactiou — Admiaaion.    9  0. 

W.  N,  8'J  Col:  162  P.  I. 

80-  As  to  whether  a  particular  trausac- 
tiou IS  is?;t  farzi  lies  on  the  person  allegiug  it 
8  O.  0.  349  Col:  698  P.  I. 

Ben^jal  Tenancy  Aet  VIII  of  1885- 

81-  S.  52--Additioual  rent — Consolidated 
reut  fixed  for  entire  tenure.  6  C.  W.  N.  318. 
See  Bengal  Act  VlII  of  1885  No.  97. 

Bequest  by  father. 

82-  Of  self  acquired  property  to  son  24  M. 
429.  Col:  2126  P.  1. 

BiU  of  E^^chang^e. 

83.  Bill  of  exchange  or  promissory  note 
exih!l)iting  the  appearance  of  alteration.  14 
Bur.  L.  R.  213.     See  Alteration. 

34.  Bond,  nonreoeipc  of  consideration — 
15  C.  P.  L.  R.  1902  P.  24.     See  Bond. 

35.  Plea  of  want  of  consideration — 27  A. 
71  Col:  224  P.  I. 

83.  Construction  of  document.  27  A.  512 
Col :  205  P.  I. 

37.  Plea  of-  fraud  and  undue  influence. 
8  O   C.  2iO  Col:  268  P.  I. 

88-  Broker's  liability — Onus  probandi. 
10  C.  W.  N.  14  Col.  1341  P.  I.  Chaukidati 
Chakrau    land. 

89-  Resumption  and  transfer — Jurisdic- 
tion of  Court.  2  C.  L.  J.  107—32  C.  HOT 
Col  234  and  1826  P.  I.  Claims  to  attached 
property. 

40.  2  N.  L.  R  87,  U.  B.  R.  1905  P.  16, 
U.  B.  R.  1905  P  18,  30  C.  321.  See  Act  V 
of  1908  C.  P.  C.  0.  XXI  R.  63 

41.  U.  B.  R.  1G04  P.  1.  See  Act  V  of 
19G8  C.  P.  C.  0.  KXI  B.  58  No.  418— Con- 
iideraiion. 

42-    Immoral     oansiderfttioa^-PleR     of— 


Burden  of  Proof   {Cnntd), 
Hundi.     13  M.  L.   J.  7   Col.   278   P.    I. 

43-  Compuhoritly  registered  mortqagp.-deed 
—Subsequent  reyisiered  receipt  for'  further 
advance  and  admitting  consideration  of  the 
mortgage- deed—Onus  probandi  of  non-receipt 
of   the  consideration. 

On  5th  Aprii,  1896,  A  executed  a  mort- 
gage-doed  of  Rs.  4,250  in  favour  of  H.  Oa 
19th  October,  1896,  it  was  compultorily  re- 
gistered by  the  Registrar.  One  of  its  sti- 
pulations was  that  H  could  not  sue  for  his 
money   for  six   years. 

A  gave  notice  that  he  would  waive  the 
condition  of  six  years  and  that  H  could  sue 
at  once.  H  replied  that  A  could  go  to  Court, 
if  he  liked,  to  which  A  retorted  that  he 
owed    no    money    to    H. 

In  1898,  a  reconsiliation  was  effected  and 
A  took  Rs.  250  more  from  H  and  executed 
a  registered  receipt,  containing  a  full  and 
categorical  admission  of  the  receipt  of  Rs. 
4,250,  previously,  and  Rs.  250  at  the  time 
of    writing. 

Held,  that,  under  the  above  circum- 
stances, the  onus  of  proving  that  A  did  not 
receive  any  money  lay  very  heavily  upoa 
him  and  as  he  failed  to  discharge  the  onus, 
H  was  entitled  to  succeed  in  bis  claim. 
HAFIZ  HAMID  YAR  KHAN  v.>  HaFIZ 
ALLA   BAKHSH  KHaN.   8  P.  W-  R-  1907. 

44  Consideration  for  registered  deed  Act 
XVIII  1684.  [Pxinjah)  Ss.  40,  70— Further 
appeal — Revision — Jurisdiction — ^^Decree  in' 
valves  directly  some  claim  to,  or  qicestion  rt- 
tpectmg  property  of  like  value" — Evidence^ 
Partition  of  holding — Alienation  of  accupancy 
rights   in   favour   of  landlord — Suit    by    hair. 

Held,  following  24  P.  R.  1903  {F.  B.), 
that,  in  a  suit  for  possession  a--  mortgagee, 
the  sum  to  be  paid  eventually  for  redemp- 
tion under  the  lower  appellate  Couri'i 
decree  governs  the  course  of  appeal  in  the 
Chief  Court. 

Held,  also,  that,  in  the  case  of  a  re- 
gistered mortgage  deed,  the  burden  of  prov- 
ing want  of  consideration  lies  on  the 
mortgagor  or  the  person  who  claims  und«r 
him. 

Held,  on  the  evidence  on  record,  that 
the  private  partition  of  the  holding  in 
suit  by  the  tenants  was  proved  to  have 
been  made,  though  it  was  shown  joint  in 
the    Revenue    records. 

Held,  also,  on  the  analogy  of  31  P.  R. 
1895  (F.  B.),  that  an  ordinary  heir  to  an 
occupancy  tenant  under  S.  59  of  .the 
Punjab  Tenancy  Act  ca'>inot  contest  the 
mortgage  of  the  tenancy  by  his  predecessor 
to  the  landlord,  on  the  score  of  v^^int  of 
necessity,  when  the  tenant  could  suireuder 
the  tenancy  to    the    landlord   gratis. 

If  an  oocupauoy  tenant  m  utgageg  hlB 
holding  to  an  outsider  and  then  d  es,  with- 
out any  hens  capable  of  succeeding  under 
S  59  of  Pui  jab  Tenancy  Act,  the  tenancy, 
becomes  extibot.   BHaG   v.   BUTA    SINGH 

19  p.  L.  E1907. 
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Burden  of  proof   {Contd), 
Construction. 

46<     Construction  of  statutes  of  taxation. 

The  onus  is  on  those  who  seek  to  put  the 
most  onerous  moaniog  on  words  used  in  tax- 
ing statutes,  to  show  clearly  what  meaning 
yrto.i  intended.  G  A.  C.  373  rof.  to.— MUNICI- 
PAL OOUNOIL  OP  MANGALOKE  v.  THE 
CODIALBAIL  PHESv;.     2G  M.  5^7- 

48  Jhum  ciiUioatiori — Legiilation  to  ex- 
tinyuibh  right  to  cairy  on  such  cultivation  out- 
sidt  atlUd  tst^ite  — Compensation— Onus  to 
prove  that  statute  avptiea — Statement  of  facts 
t'/i  prearnbii  of  staixiie--Vaiue— Question  of 
fact  or  taw  -  Concurrent  findings — Evidence 
Act   (1  of  1672)    IS.  13 — TransactiOHH  interalios. 

Keg.  Ill  of  1891  wh«a  applied  to  any 
lanciM  would  have  the  effect  ot  confiscating 
proprietary  nglits  and  giving  compensation 
iu  excbange.  Tue  onus  therefore  lies  on 
Goverumeut  to  show,  that  tVie  facts  of 
any  case  are  such  as  to  bring  it  within 
its  operaiiou.  The  Government  must  prove 
that  at  the  Permanent  Settlement,  the 
Officers  of  the  Government  included  amongst 
the  assets  of  the  estate,  income  deriv- 
ed by  its  owners  from  jhum  cultivation 
carried    on    beyond  ike  limits   of  the   eutate, 

The  argument,  that  under  the  Regula- 
tioDB  then  in  force  no  assets  not  arising  out 
of  the  estate^  could  be  lawfully  taken  into 
account,  and  *  that  a  strung  presumption 
Wus  thus  raised  that  the  course  which  was 
in  accordauce  with  law  was  followed  in  a 
particular  case,  was  not  entertained  in  the 
tace  of  the  preamble  to  the  Regulation 
which  shows  Luat  in  a  number  of  ca,se8  the 
income  ot  jhum  cultivation  carried  on  be- 
yond tte  estatu  was  rightly  or  wrongly  taken 
into  account. 

in  was  proved  that  as  early  as  1837,  the 
owners  of  tlio  estate  received  kabutiyals  from 
tenants  carrying  on  jhum  cultivation  on  the 
disputed  land,  that  m  184'2  and  1843  they 
succeeded  iu  defeasing  an  attempt  on  the 
part  of  persona  interested  in  the  adjoining 
mouzah  to  exercise  rigbts  over  the  laud,  aud 
that  on  fceveral  occasions  they  successfully 
resisted  proposals  on  the  part  of  the  Revenue 
authorities  to  settle  portions  of  the  land  as 
Ham  laud,  open  tor  settlement. 

iieW,  that  irom  this  and  other  evidence 
evidence  of  continuous  possession  and  enjoy- 
ment it  should  be  inferred  that  the  laud  was 
included  v^ithin  the  permanently  settled 
estate  of  the  owners,  and  the  Regulation  had 
no  application   to  it. 

lUe  question  here  was  in  one  sense  a 
questiou  oi  tact,  but  every  point  in  the  pro- 
cess of  the  leuboniug  involved  considerations 
of  law  aud  tuus  aiihougU  the  findings  of  the 
Courts  in  India  were  concurrent,  the  Jadi- 
oiai  Committee  could  review  such  findings 
in  appeal.  MUHAMED  ALI  HAlDH^R 
KHAN  V.  SECRETARY  OF  STATE  FOR 
INDIA  IN  COUNCIL.  12  C.  W.  N-  1096 
(P.  C) 


/Burden  of  proof    {Contd), 
Contract. 

47  Contract  Act  8.  253.  28  C.  540.  Col. 
579,  P.  1. 

Contribution. 

48  Co- sharer's  suit  for  eyitire  rent — Layid- 
lord  and  Tenmil—  lieiit  suit  fur — dicrfe  for 
shaie  of  rent  not.  aU'"<jnbie— Pleadings — Parties 
— Conversion  of  nnliueof  suit. 

The  plaintifi  c;«.imed  the  entire  rent  of 
a  holding.  It  was  found  that  he  was  only 
entitled  to  a  4-annas  share  and  a  decree  was 
given  for  sucli  share.  It  was  not  alleged 
that  there  wab  any  arrangement  between  the 
oo-bharer-lanCiii  vds  and  the  tenants  as  to  the 
payment  to  each  co-sharer  of  his  proportionate 
share  of  the  rent,  nnd  other  co-sharers  were 
not  impleaded  as  parties    to  the  suit. 

Held,  th  -t,  iliesuit  should  hiive  been  dis- 
missed. NEi  AL  CHANDRA  CHOSE  v.  MO- 
HENDRA  NATH  ROY  CHOWDHURY.  31 
C  707. 

40  Custom— -Hindu  Law— Adoption.  27 
B.  492  Col.  2046  P.  I. 

50  Local  Custom— Wajib-ul-arB-Buf  din 
of  proof . 

If  a  malguzar  sets  up  a  local  custom  not 
embodied  in  the  current  Wajib-ul-Arz  the 
burden  of  proving  such  custom  is  on  him. 
3  C.  P.  L  "^  7,  123,  4  C.  P.  L.  R.  40,  5  C.  P. 
L  R  76,  8  C.  P.  L.  R.  29  referred  to.  BHAYA. 
LAL  V.  CHUNNILALMaRWARI.  16  C- 
p.  L  R.  81- 

51  Hindu  I/aiy— Nisprabi  and  Garbharl 
Gosavia— SMccessioji—  Widoiv—Che\A—C^i  fiomf 
general  and  special. 

Marriages  among  the  Nisprahi  Gosavi 
class  are  generally  recognized. 

Custom  has  tolerated  marriages  when 
the  bride  was  a  Mahratta. 

The  fact  that  the  preliminary  marriage 
ceremony  was  attended  by  mmy  members 
of  the  class  to  which  the  parties  bolongad, 
and  that  no  obj  ction  was  tiien  raised  as 
to  any  impropriety  arir^ing  fr^m  the  con- 
nection betv.tien  the  parties,  indicates  that 
the  cei-mony  was  not  regarded  as  one  which 
could  create  any  obstacle  to  the  marriage 
in  the  eyes  of  the  community.  In  the  ab- 
sence of  ii..-.'.anco8  in  which  such  marriages 
have  entaiii'd  condemnation  by  the  com- 
munity, a  marriage  so  coutracted  cannot  be 
held  as  invalid. 

A  custom  opposed  to  the  ordinary  Hindu 
Law    must   bo    proved  by  those  who  assert  it. 

But  when  a  custom  has  been  proved  or 
admitted  as  bincMng  ou  a  particular  section 
of  the  communiiy,  thu  plaiiif. ff  must  prove 
that  individual  members  are  liable,  on  person- 
al grounds,  to  be  excluded  from  the  opera- 
tion of  the  custom  which  regulates  the  sec- 
tion to  which  they  still  belong. 

The    or'ginal     custom     jf    th©  Ni'prahi 
Gtisavis    was   that  the  property   of   a  member 
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Burden  of  proof    (Co^itd). 

of  Lliiifc  seotiDii  bhoiild  deaoend  in  tho  lino  of 
spirilual  to  the  exclusion  ol  soc;ular,  rolatioa- 
iibip  and  chafc  custom  ia  alill  in   lurce. 

GaiDiari  Gosavis  in  Poena  do  not 
ooustitute  an  iiidc^pondont  colloctivo  body, 
and  in  acoordauco  with  custom  tho  widow  of 
a,  Gaibhnri  Gosavi  ia  not  entitled  to  siiccoed 
to  tho  property  loft  by  bitn  to  tho  exclusion  of 
liis  c'lt'/a.  Sho  can  claim  only  main tonaiico. 
GITaBAI  v.  riHKOBAKAS  GIR.  6  B-  L-  R- 
818- 

52  Malabar  laio — Cusfo7n— Marriage  in 
their  own  comimtnUtj — Nambudris — Onus. 

The  junior  members  of  Nambudri  liloms 
are  not  prohibited  by  law  or  custom  from 
contractiug  valid  marriages  in  their  own 
community. 

Since  everywhere  Brahmins  contract  va- 
lid marriages  with  females  of  their  own  caste 
the  onus  of  proving  to  the  contrary  that 
Nambudri  Brahmins  are  prohibited  from 
contracting  such  marriages  hes  on  those  who 
advance  the  prohibition.  PAPPI  ANTER- 
JaNAM  u.  TEYYaN    MAYER.     11  M- L- J. 

214. 

53  Non- agricultural  tribe — Custom — ^Zie- 
na/ion— Brahmans  of  Manhala  Village,  Teh- 
sil  Lahore — Burden  of  ^roof — Agricultural 
trioe. 

Held,  that  no  presumption  arose  in  the 
suit  which  was  to  set  aside  an  alienation  by 
a  childless  proprietor,  the  parties  to  which 
were  Brahjuans  of  Manhala  village,  Tthsil 
Lahore,  that  these  Brahvians  holding  lands 
were  agriculturists,  pure  and  simple,  and 
were  governed  by  customary  law  in  matters 
of  saccessious ;  and  that  the  party  alleging 
tiiat  they  were  not  governed  had  failed  to 
prov«  it.  MOTI  RAM  v.  SANT  RAM.  103 
P  R  1902 

54  Custom— Alienation  by  daughter— Sa- 
yads  of  Shuhabad  village,  Karnal  Distric', 

Held,  that  the  onus  of  proving  that 
among  Sayads  of  Shahabad  village,  Karnal 
district,  tho  daughters  were  competent  by 
custom  to  transfer  property  without  restric- 
tion on  the  part  of  the  heirs  lay  on  the  de- 
tendants  who  alleged  the  custom,  and  that 
they  had  failed  to  discharge  it.  25  P.  R., 
1890,  119  P.  R  ,  1891,  71  P.  11  ,  1902  referred 
to.     ABDUL  HASSAN    v.  HABIB    ULLAH. 

IB  p.  R  1906. 

55.  Daughter— Collaterals  of  sixth  degree — 
Hiudu  Chuhan  Rajputs  of  Tahsil  Narain 
Garh  in  Umbala  District — Onus  Probandi — 
Proof  of  custom  against  personal  law — Method 
of  calcnlatifiy  decrees  of  relationship — Right  of 
(Ejection  up  to  seventh  degree  only — Wajib-ul- 
arz  and  RivaJ-i-am. 

Held,  that  among  Hindu  Ohuhan  Raj- 
puts of  Tehtil  Narain  Garh  in  Umbala  Dis- 
trict collateials  of  sixth  decree  cannot 
exclude  daughters  from  inheriting  the 
ancestral  landed  property  left  by  taeir  de 
ceased  father.  Giv.  Appeal  No.  622  of  1895 
(Unreported,  Pur.jvb),  36  P.  R.  1905.  lOi 
P.  R.  1895,  40  P.  R.  1891.  73  P.  R.  1891,  48 
P.  R.  1899,  D;    179    p.  *R.  1889,   5   P.  R.  1908, 


Burden  of  proof    (Contd). 

11    P.    R.    1903,    IA  ;    79  P.  R.  1891,  75    P.  R. 
1898,  98  P.  R.  1<)0G,  R. 

lidd^  alao,  thab  a  person  assorting  a 
custom  that  collaiorals  so  remote  as  of  sixth 
degree  exclude  daught.  ra  is  bound  to  estab- 
lish it.  71  P.  R  1904,  F.  and  Appr.,  62  P. 
R.  1906,  Diaa.  48  P.  R.  1889,  61  P.  R.  1898  R, 

Obiter.  IIeld:~{i)  That  the  deceasad  as 
well  as  tho  common  auceitor  are  both  count- 
ed in  calculating  the  degrees  of  relationahip. 
126  P    R.  1890  followed  and  approved. 

(2)  That  as  a  rule  power  of  objection  is 
limited  to  fifth  or  at  most  the  seventh  degree. 
107  P.  R.  1887  (F.  B.)  followed  and  approved, 

(3)  That  those  who  set  up  a  custom  op- 
posed to  their  personal  law  have  to  prove 
that  custom.  149  P.  R.  1888,  23  P.  R.  1897 
followed,  110  P.  R.  1906  (P.  B.)  referred  to. 
BHOLI  V.  MAN  SINGH.     86  ?-  R-  1908- 

56  Hindu  Law — Marriage — Illegal  marri- 
age— Btahinan  marrying  a  Chattri  {liajput) 
girl — Illegitimacy  of   the    issue. 

Whatever  may  have  been  the  case  ia 
ancient  times  and  whatever  may  be  the 
law  in  other  ports  of  India  there  »oau  be 
no  doubt  that  at  the  present  day  a  mar- 
riage between  a  Brahmin  and  Ghattri 
(Rajput)  girl  is  not  a  lawful  marriage  ia 
those  provinces,  and  the  issue  of  such  a 
marriage  is  not  legitimate.  PADAM  KUM- 
ARI  V.  SURAJ  KUMARI.  3  A..  L-  J., 
209=A.  W.  N.  1906.  P.  83=28-  A 
458. 

57  Custom — Succession — Hindu  Z/aiy— 
Non -agricultural  Aroras  of  Kasur,  '^Lahore 
District— Proof  of  Custom — Instances — Rebutt- 
ing evidence. 

Found,  that  by  custom  among  non-agri- 
cultural Aroras  of  Kasur,  Lahore  District, 
the  daughter  is  excluded  by  the  brothers. 

Where  witnesses  to  the  existence  of  a 
custom  have  fairly  ascertained  instances,  it  ia 
for  the  other  side  to  show  by  cross-examina- 
tion or  evidence  in  rebuttal  that  those  in- 
stances do  not  in  reality  support  the  alleged 
custom.     ANaNT  ram  v.  HUKMAN    MaL. 

102  P  L  R  1902  =  62  P  R  1902 

58  Public  street — Right  to  use— Processions. 
The  right  to  conduct  religious  proces- 
sions in  the  public  streabs  is  a  right  iuherent 
in  every  person,  provided  he  does  not  there- 
by invade  the  rigUts  of  property  enjoyed  by 
others,  or  cause  a  public  nuisance  or  intor- 
fere  with  the  ordinary  use  of  the  streets  by 
the  public,  and  subject  to  such  directions  or 
prohibitions  as  nUiy  be  isaaei  by  tiid  Alagis- 
trate  to  prevent  obstructions  to  the  thorough- 
fare or  breaches  of  the  public  peace. 

Every  member  of  the  puDlio  and  every 
sect  has  a  right  to  use  tae  public  streets 
in  a  lawful  manner,  audit  "lies  on  those 
who  would  restrain  him  in  its  exercise  to 
show  some  '  law  '  or  '  custom  having  the 
force  of  law '  depriving  him  of  the  privi- 
lege.    SADA    GOPA  OHaRIAR    v.  a.  RaMA 

iiAO.    23  M.  373. 

Oustuniory  Law. 

4)9.     CudiQiii— Alienation   by   childless   male 


(    273    I 


CIVIL  DIGEST  OF  CASES 


(    274    I 


Burden  of  proof   {Contd.) 

proprietor — Burden  of  proof — Njn- agricultural 
Kkatris  of  Hciail  village,  Chakioal  Taliail,  Jhe- 
lum   Distiicl. 

Held,  that  the  plaintiffs,  on  whom  the 
burden  of  proof  l&y  hivd  failed  to  prove 
that  the  parties  to  the  suit,  KUatris  of  Ha- 
Bil  villagi5,  Chakwal  tahsil,  Jhelara  didtrlot, 
who  carried  on  money  londing  basinesa  and 
also  held  lands,  were  governed  by  tiio  ge- 
neral custom  of  agriculturists  restraining 
the  powers  of  a  cliiidless  male  proprietor 
as  to  alienation  of  ancestral  property  — iOJ 
P.  B.  2694,  91,  P.  R.  1898,  50  P.  R.  1893, 
107  P.  R.  1901  S.  G.  117  P.  L.  R,  1901,  71 
P.  K,  1904,  S.  G.  9G  P.  L.  R.  1904  referred 
to.  ATAEl  SINGU  V.  PREM  SINGH.  12 
P»  R.  1906. 

Damages. 

go  Marriage  contract-Pan  money  paid  in 
persuance  thereof — Contract  broken.  1  C. 
L.  J.  261  Col.  319  P.  I. 

61.  Suit  for  damages  for  illegal  distraint 
of  crops— 32  C.  459  Col:  1811  P.  I. 

62-  Act  I  of  1872  (Evidence  Act.)  S.  106— 
Suit  for  damages  by  legal  representative  of 
deceased  person  killed  by  accident  while  travel- 
ling in  Railway  —Negligence — Burden  of  proof. 
Whore  a  suit  was  brought  by  the  legal 
representative  of  a  deceased  person,  who  was 
killed  at  an  accident,  while  travelliag  in  the 
train  of  the  defendant  Company,  the  onus  of 
proving  that  there  was  no  negligence  on 
the  part  of  the  Railway  Company,  lies  on 
such  Company. 

This  decision  is  supported  not  only  by 
the  ruling  in  the  case  of  the  Great  Western 
Bailway  Company  of  Canada  v.  Braid  (1 
Moore's  Privy  Council  Cases  New  Series,  p. 
101)  ,  namely,  that  the  fact  of  a  breach  oa  a 
line  of  Railway  is  prima  facie  evidence  of 
improper  construction  or  maintenance  which 
it  is  for  the  Railway  Company  to  rebut,  but 
also  by  the  general  rule  of  the  law  of  evi- 
dence that  when  any  fact  is  especially  with- 
in the  knowledge  of  any  person,  the  burden 
of  proving  that  fact  is  upon  him  (Section 
106  of  the  Indian  Evidence  Act).  THE 
MADRAS  RAILWAY  COMPANY  v.  RATI- 
LAL    KALIDAS.     4   H-  L.  T-   261. 

63  Daughter's  exclusion  from  succession 
of  deceased  person.     5  P.  R.  1908  Col.  443  P.I. 

64  Death — Presumption  of— Onus— 8  B. 
L.  R.    2-26  Col.  296  P.    I. 

65  Doath— Presumption  of— 2  C.  L.  J.  236 
Col.  227  P.  I. 

66  Debts,  legal  necessity  for— Nature  of 
proof  by  creditor. 

Wnere  a  debt  is  incurred  for  legal  neces- 
sity, a  creditor  discharges  his  duty  if  ho 
Blinws  that  there  was  legal  necessity  for  the 
loan  and  he  is  not  bound  to  see  to  the  appli- 
cation of  the  monev.  GO  PAL  PROSAD 
BHAKAT    V.    RAGHUNaTH.     9    C-     W-  N- 

830;  82  C.  168. 

Debtor  and  Creditor. 

67  i-'dbt  discharge  whoa  inatrumenb  of 
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debt  in  the  hands  of  tha  debtor  29  C.  334  Col. 
172  P.  1. 

Declaration  of  title. 

68  Declaratory  Suit—Burdtn  of  Proof -^ 
Presumption — Under-proprietary  right,  hou) 
proved— Sub- stUement  Act  (XXVI of  IdGG),  Rula 
10. 

P.  was  proprietor  of  village  G.  in  which 
D.  hold  iiO  biyk'is,  P.  served  D.  with  notice 
of  cjoctm'3nt  which  was  succebBiully  contested 
on  I  be  allegation  that  the  land  was  D's  Sir. 
P.  then  sued  for  a  decl.v,rj.LiOn  that  D.  had 
no  proprietary  or  under  proprietary  right  ia 
the  land,  and  established  from  the  settlement 
rocords  that  D.  was  recorded  as  a  tenant  of 
the  laud  in  suit. 

Held,  that  the  presumpfon  arose  that 
D.  was  only  a  tenant  and  it  was  for  D.  to 
rebut  this  presumption.  Tho  burdun|of  prov- 
ing a  negaiive  cannot  be  cast  upon  a 
plaintiff  ad  infiaitum. 

Held,  also,  that  under  Rule  10  of  ct 
XXVI  of  1866  it  was  nejesaary  for  D  to  prove 
(1)  that  he  had  formerly  been  a  proprietor  (2) 
that  the  land  in  =iuit  had  been  held  by  him 
or  some  person  from  whom  he  inherited  at 
some  time  since  13th  February  1844,  and  (3) 
that  this  land  had  been  held  by  such  person 
as  sir  or  nankar  when  he  was  in  proprietary 
possession,  MAHARAJA  JAGATJIT  SINGH 
BAHADUR  V.  SURAJ  BAKHSH  SINGH.     8 

0.  a  146. 

69  That  deed  of  sale  was  executed  to  da- 
fraud  creditors  and  was  uot  binding  on- 
plaintiff.     17  M.  L.  J.  U  Col.  584  P.  I. 

Declaratory  decree. 

70  Suit  for  a  declaration  that  property 
mortgaged  with  plaintiff  was  not  liable  to 
sale  in  execution  of  decree  of  prior  mortgagee. 
24  A.  170  Col.  433  P.  I. 

Decree  and  deed's  suit  to  enforce  to  set  asiie 
71.     Limitation — Suit     for    cancellation    of 
instrument — Proof  of  knowledge   of  facts   en- 
titling  cancellation  of  instrument. 

When  a  plaintiff  sues  for  cancellation 
of  an  instrument  and  when  he  sets  out  the 
facts  entitling  him  to  have  the  instrument 
cancelled  and  wliea  he  a  1  ges  that  those 
facta  became  known  to  him  at  a  certain 
time,  it  is  incumbent  on  a  defe;  dant,  who 
pleads  limitotion,  to  dislodge  the  plaintiS 
from  the  position  and  to  allege  and  prove 
a  knowledge  prior  to  the  period  from  which 
time  begins  to  run.  If  no  evidence  were 
given  on  other  side,  the  plea  of  limitation 
would  fail.  (6  A.  406,  17  B.  341,  24  B.  260, 
17  C.  518,  22  0.  609,  1  C.  W.  N.  543  and  26  M. 
291    refd.)     TANT3  u.  GAJADHA  R.     2  N-  L- 

R.  98 

72  Onu«  of  proof— Mahomedan  Law—Rs- 
linquishm'>7it  of  share  — Voluntary  srttlement — 
Document  7vh»reby  heirs  give  up  their  rights 
in  thi  property  in  favour  of  one  heir — Deed 
supported  by  valuable  consideration — Powif 
of  revocation  in  a  voluntary  dt'd. 

Ia  a  suit  to  impeach   a    deed  to    which 
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he  lias  been  a  party,  the  onus  lies  on  tho 
plaintiff  to  make  out  a  capo  for  sotting  aaido 
on  eqnitahlo  groi^nds  a  deed  duly  executed 
for  valuable  consideration.  Mclhonrne  Bank- 
ing Corporation  v.  Broiuiham  (i'!i^2\  7  App. 
Oae  307  at  p.  311.  followoa.  ASiriDBAl  v. 
ABDULLA.  8  B  L.  R  153-81  B.  271. 
See  also  col.  549. 
73-  Burden  of  proof — Execution  of  deed — 
Misiplacrment  of  onus — Acquiescence — Payment 
of  consideration, 

Tho  burden  of  proof  rests  on  him  who 
impugns  tho  authenticity  of  a  deed,  the  duo 
ex-'cutiou  of  which  by  the  owners  of  the 
property  to  which  it  relates  is  admitted  or 
proved.  And  the  onus  should  properly  be 
placed  on  tho  defendant  who  disputes  pay- 
ment of  consideration  when  execution  and 
receipt  of  consideration  are  admitted  by  the 
obligor. 

Where  misplacement  of  tho  onus  has 
been  acquiesced  in  by  the  parties,  the  High 
Court  would  be  very  r'^luotant  to  interfere 
with  the  result,  unless  there  were  reasons 
to  suppose  that  the  error  might  have  pro- 
duced error  in  tbe  decision  of  the  case  on 
the  merits.  GANGADAS  JAMNADAS  v. 
DAMA  CHANGO.     6  B  L-  R-  178- 

74      Decree  on   ground  of  fraud.     1   N.   L. 
B.  20.  col.  1874,  P.  I. 

Deed  executed  for  valuable  consideration. 
75-  Regulation  XVII  of  1806— Mortgage— 
Foreclosure  proceedings — Service  of  notice — 
Substituted  service  when  permissible — Demand 
by  registered  notice — Burden  of  proof — Evi- 
dence. 

In  order  that  the  mortgagee  should  ob- 
tain foreclosure  of  the  whole  mortga-^e, 
every  mortgagor  should  be  served  witu°a 
notice. 

In  a  suit  for  foreclosure  of  a  mortgage 
by  way  of  conditional  sale,  it  is  for  the 
plaintiff  to  prove  a  demand  from  each  mort- 
gagor prior  to  issue  of  notice,  the  failure  to 
prove  which  would  be  fatal  to  his  suit.  The 
demand  may  be  made  by  means  of  a  letter 
sent  through  post  registered,  it  would  be 
presumed  that  the  letter  reached  its  destina- 
tion when  it  is  not  returned  to  the  mortgagee 
through  the  Dead  Letter  Office,  though  the 
presumption  is  neither  obligatory  nor  con- 
clusive. The  contents  of  the  letter  being 
in  the  nature  of  a  demand  should  be 
proved. 

It  is  not  essential  that  service  of  notice 
under  the  Regulation  should  be  personal. 
The  provisions  of  the  Civil  Procedure  Code 
as  to  service  of  process,  so  far  as  they  are 
not  contrary  to  the  Regulation,  are  appli- 
cable  by  force  of  section  647  of  the  Code  to 
the  service  of  notice  issued  under  the  Regu- 
lation. 

•  The  finding  of  the  District  Judge  in  the 
foreclosure  proceedings  that  notice  has 
been  duly  given  to  the  mortgage  is  not  even 
p^tma  facie  evidence  of  the  provisions  of 
the  Regulation  having  been  complied  with 
the  service  of  the  petition  for  forclosure  and 
th@  notice  in  the  form  prescribed  by  tbe  Re- 
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gulalion  must  be   strictly  proved. 

Though  substituted  seivice  is  roll 
con  fined  to  caHes  in  which  it  is  established 
that  tho  mortgagor  is  kccpingont  of  the  way 
yet  string(int  requircmenisof  tho  Ro^ulatioa 
would  not,  in  tho  ahBcnce  ol  suict  proof  of 
evasion  of  service,  bo  complied  with  by 
substituted  soivico  of  notice. 

S'i')stitutod  service  on  one  of  the 
mortga[;ors,  who  was  a  female,  not  being 
considertd  sufQc:ont,  and  tho  allegation  not 
having  been  establishsd  that  she  made  an 
admission  of  having  been  duly  served  with 
notice,  tho  forecloeuro  proceedings  were  held 
as  iiifluctuous.  {Sheikh)  FAZAL  ILAHI 
V.  HAZARI  SINGH  68  P.  L-  R-,  1902  = 
48  P  R  1902. 

76  Execution  of  promissory  note  not  proved 
— Decree  for  the  sum  lent  iv hen  loan  admitted 
— Onus  of  payment  when  defendant  o.dviits 
execution — Cause  of  action-Sint  for  moh  ey  Int. 
A  certain  sum  of  money  was  due  to  the 
plaintiff's  father  from  one  T.  under  a 
mortgage  and  some  decrees  for  arrears  of 
rent.  The  dtfendants  settled  tbe  amount 
on  behalf  of  T  with  tho  plaintiff's  father,  by 
paying  him  something  in  cash  and  executing 
a  promissory  note  for  Rs.  500,  in  his  favour. 
The  plaintiffs  sued  the  defendants  for  the  re- 
covery of  money  due  on  the  promissory  note. 
The  defendants  admitted  the  execution  of  a 
promissory  note  f-^r  Rs-  500  on  the  same 
date  and  in  terms  identical  with  the  promis- 
sory notes  set  up  by  the  plaintiff  but 
pleaded  that  the  debt  had  been  discharged 
and  the  promissory  Lote  had  been  returned 
to  them  duly  endorsed  with  a  receipt 
written  by  plaintiff's  father.  They,  however,, 
denied  the  genuiuenos  of  the  promissory 
note  filed  with  the    pla  nt. 

The    lower     Courts  tound  that  the   en- 
dorsement on    the   back   of   the     promigsory 
note     set    up  by   the     defendants     and     th<i 
fact    of    tho   payment   were   not   proved. 

licld,  that  the  promissory  note  was 
the  sole  cause  of  action  in  the  suit  and  tbe 
plaintiS  had  not  sued  and  could  not  sue 
on  the  ground  of  defendants'  liability  in- 
dependently of  the  promissory  note  set  up 
by  the  plaintiff  and,  having  failed  to  prove 
the  payment,  the  onus  of  which  lay  on 
them,  tbe  plaintiff  was  entitled  to  a  de- 
cree 23  C.  861,  6  0.  C.  16,  5  C.  W.  N.  66, 
7  C.  256  and  26  A.  178.  R.  SYED  HUSAIN 
V.   BABU   DURGA   CHARAN,   9  0-   C-  815. 

Easements. 

77  Easement — Claim.,  f  or  possession  of  pro- 
perty— Plaintiff  denying  defendant's  alleged 
right  to  easement — Burden  of   proof. 

Where  in  a  suit  for  pcsesssion  of  pro- 
perty the  defendant  admits  plaintiff's  right 
to  th«  property  and  claims  to  use  it  by 
right  of  easement  the  burden  of  proving  that 
the  defendant  had  sued  the  property  for 
a  period  of  over  twenty  years  as  of  right 
lies  on  him  and  not  on  the  plaintiff.  MIR 
MANSAB   ALI    v.     MUHAMMAD     AKBAR;. 

26.  P,  L.  R.  1306. 
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78  Prescriptive  right — User  as  of  right- 
Onus  of  proof. 

Any  person  clairaiog  proscripti  vo  right 
to  a  way  mast  establisla  enj.jynient  as  of 
right  for  tho  presoribed  period.  HAIJ  NATIi 
Sl^GH   V.   TETAI    CHOUDHUY.     6   C  W 

N  197. 

79  Mortgagor's  right  to  impose   eaaement 

on   mortgaged   property.     124   P.  L.  R.    1902 
ool.  618  p.  I. 

Ejectment. 

8Q  Tenancy  Act— Sit  land — Ejectment  suit 
.—Burden  of  -proof. 

As,  under  the  Tenancy  Act,  a  landlord 
has  a  right  to  cj)ot  a  tenant,  whose  holding 
consists  entirely  of  Sir  land,  the  burden  of 
proving  the  existence  of  a  special  contract 
under  which  he  is  entitled  to  resist  ejectment 
lies  on  the  tenant.  KESHEO  RAO  v.  POO- 
BAN  BARAI.     1  N.  I*-  R-  32. 

81  Suit  for  ejectment — On  whom  lies — 
10  0.  W.  N.  630  (P.  C.)  col.  1959  p.  I. 

82  Ejectment— Suit  by  Zamiyidars  for  eject- 
ment— Burden  of  proof . 

The  plaintiffs  brought  a  suit  for  posses- 
Bion  of  a  certain  thatch,  together  with  the 
land  on  which  it  stood.  It  was  found  that 
they  were  the  zamindars  of  the  site,  and  the 
defendants  had  no  title  to  it  either  as  z^imin- 
dars  or  owners  ;  there  was  no  evidence  that 
the  defendants  used  the  property  in  dis- 
pute with  the  permission  of  tlie  plaintiffs; 
the  building  had  been  used  as  a  mosque  for 
forty  or  fifty  years.  On  appeal  the  plaintiffs 
treated  the  respondants  as  tlieir  licensees  and 
urg^d  that  as  they  were  the  zamindars  it 
wa-!  not  for  them  to  show  when  or  how  the 
defe  idants  came  upon  the  land  and  that 
it  was  for  the  defendants  to  show  that  tho 
user  of  the  land  had  its  origin  in  any  higher 
title  than  that  of  a  licensee  from  the  plain- 
tiffs. 

Held,  that  the  plaintiffs  must,  after  that 
lapse  of  time,  establish  a  right  subsisting  in 
them  when  the  suit  was  brought  to  evict  the 
respondents  from  the  land  of  which  they 
had  been  so  long  in  undisturbed  possession. 
GIRDIiARI  LaL  v.  ALLAHDIA.  A-  W- 
If  1904  p.  71. 

83  Custom— Tan j  ore  District — Free  oc- 
cupation of  menaikrius  bdonging  to  mirasidars 
hy  artizans  conditionally  son  rendeting  services. 

There  is  a  practice  in  the  Tanjora  Dis- 
trict by  which  pwakudis  or  artizins  are  al- 
lowed to  occupy  manaihats  bolo:  ging  to 
miraridars,  free  of  rent,  so  loug  as  they  cul- 
tivate the  land  of  tho  iKirasidars  or  rerider 
them  services  in  other  way^.  1  LAKSH- 
MaNA  PADAYAOer.  2.  .SQPPA  ASARI  u. 
BAMANATHAN  CHETTIAR.  27  M-  517- 
Enhancement  of  rent. 

84  Road  cess — Returns.  Ejhancement 
of  rent.     30  0.  1033  col.  236  p.  I. 

85  Suit  for — Enhancement — Grounds  of 
exomptioQ  from-Onus.  4  C.  L.  J.  37.  See 
Bengal  Act  VIII  of  18Sj  S.  50  col:  110. 

86-  Rent— Enhancement— Oniii—Jnam^^j^j. 
(M%d  Mirasidar, 


Burden  of  proof   (Contd) 

Where  an  Inaradar  soeV.a  to  impose  en- 
hanced rent  on  a  Miraaidar  it  lies  upon  him- 
to  prove  that  the  enhanced  rent  is  fair  and 
equitable  and  such  as  according  to  the  cus- 
tom of  the  country  is  leviable  ou  land  of  tha- 
description  held  by  tho  Miraeidar.  L.\XU- 
MAN  JANEE  v.  KRISHNAJI  ANTAJI.  9- 
B  L.  R  961. 

Escheat. 

87'  Executor  of  a  neceisary  party— Local 
limits  of  the  jui-isdiction.  Onus  of  pruof — 
Suit  for  maintainable.  2  0.  L.  J.  484  Col: 
1399  P.  I. 

88.  Exparte  deorae— 23  A  99  Col:  1433 
P.  I. 

89.  Evidence  rule  as  to— Presumption — 
Can  not  shift  the  burden  of  proof — 1  N.  Lu 
R.  169  Col:  234  P.  I. 

Fraud. 

90'  Eeld — That  where  a  claimant  under 
section  278  or  Plaintiff  in  a  suit  under  i^eo. 
283  proves  possession,  section  110,  Evidence 
Act  applies  and  he  is  entitled  to  succeed  un- 
less the  other  party  proves  that  he  is  not  the 
owner  or  that  he  holds  in  trust  for  the  judg- 
ment debtor,  u.  B.  R  1904  P  1  C.  p.  c. 
p.  8-     See  Act  V.  of  1908  C.  P.  C.  No.  '4-118. 

91'  Fraudulent  transfers — Barred  debt — 
Consideration  of  transfer — Onus  of  proof  of 
fraud— 17  M.  L.  J.  11  Col:  584  P.  1. 

92.  Fraud -Limitation— 1  N.  L.  R.  20 
Col:  1873  P.  I. 

93.  Fraud  and  undue  influence.  8  0.  C, 
210  Col:  268  P.  I. 

94.  Fraud — Proof  of  Knowledge  for  limi- 
tation—27  A.  540  Ool:  1815  P.  I. 

Foreign  Lata, 

95-  Laws  in  a  foreign  state — Burden  of 
proof  lies  on  him  loho  alleges  tliey  are  different 
from  British  laws — Presumption  in  absence  of 
proof — Trustee  and  cestui  que  trust — Confi- 
dendal  relationship. 

It  lies  ou  him  who  asserts  it  to  prove 
that  the  law  of  the  foreign  state  differs  from 
ours,  and  in  the  absence  of  such  proof  it 
must  be  held  that  no  difference  exists  except 
possibly  so  far  r»s  the  law  here  rests  on  the 
specific  Acts  of  the  Legislature. 

Persons  standing  in  a  coufidential  rela- 
tion towai  2s  others  canno'"  entitle  themselves 
to  hold  benefits  which  those  others  may 
have  conferred  upon  them  unless  they  can 
show  to  the  satisfaction  of  the  Court  that 
the  person  by  whom  the  benefits  have  been 
couforred  had  competent  and  independcjfc 
advice  in  conferriug  them.  This  applies  to 
the  case  of  trustee  and  cestui  que  tiusL. — 
il.'.GHUNATHJI  MULCHANt)  v.  YARJI- 
WANDAS   MADANJEE.     8  B-  L-  R.  625. 

Grant  of  revenue- 
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Bom),    Scctlm     83 — iQamdat— Enhancement 
of  rent  —  Uscijc. 

A  gi'ant  to  ati  Inamdar  may  bo  oitlior  of 
tlio  Royal  sliaro  of  revoiiuo,  or  of  tlio  soil  ; 
but  oi-clinarily  it  is  of  the  former  du.scrip- 
tioti.  Tho  burJon  rests  on  tlu)  Inamdar  to 
show  tliat  bo  id  au    aliotioo  of  Lbo  sail. 

Wboii  an  Inamdar  is  an  alienee  only  of 
tho  land  rovonuo,  thou  his  relations  towards 
thjso,  who  hold  land  within  tho  area  of  the 
Inam  grant,  vary  according  to  oortaiu  well- 
lecognizod    conditions. 

If  tho  holding  was  croatod  prior  to  tbo 
grant  of  the  Ina)n,  then  the  Inamdar  as  such 
can  only  oiaira  land  revonuo  or  assessment; 
for  he  has  no  interest  in  the  soil,  in  rospuct 
of  wbioh  rent  would  bo  paid,  li  the  holding 
is  later  in  its  origin  than  the  I7ia77%  grant, 
Inamdar,  even  if  only  a  grantee  of  revonuo, 
would  ha  entitled  to  place  tenants  in  posses- 
Bion  of  shori  lands,  not  by  virtue  of  any  in- 
terest in  the  soil,  but  as  being  entitled  to 
make  the  most  he  can  out  of  them  by  way 
of  revenue 

The  differenoQ  between  the  two  classes 
of  holdings  is  obvious;  in  the  last  direct 
contractual  relations  would  be  established 
between  the  Inamdar  and  the  holder.  If 
these  contractual  relations  are  defined  by 
an  express  contract,  of  which  tbere  is  evi- 
dence, then  the  rights  of  the  parties  must 
be  determined  by  that  contract.  If  no  such 
contract  can  be  proved,  then  the  Court  must 
have  resource  to  the  criteria  prescribed  by 
law    for  determining   thei-  rights. 

The  test  whether  the  eahanoement  of 
rent  is  sanclioned  by  usage,  is  whether  there 
has  been  any,  and  what,  eubanoement  ac- 
cording to  usage  of  the  locality  in  respect  of 
land  of  the  same  description  held  on  the 
same  tenure.  RAJYA  v.  BALKRIfcHNA 
GANGADHAR.     7  B-  L-  R.  439- 

Hindu  Law. 

97  AdopHon—Joint—Oustom— Adoption  of 
married  man— Suit  fo''-  declaration  of  invalid- 
ity  of  adop'ion— Burden  of  proof. 

Held,  that  according  to  the  law  and 
custom  prevailing  amongst  the  Jain  oom- 
muuity,  a  widow  has  power  to  adopt  a  son 
to  her  decasad  husband  without  any  special 
autboricy  to  that  effect,,  and,  if  'here  are 
two  widows,  the  senior  widow  may  adopt 
■without  the  ooiicurrence  of  the  junior  widow. 
A  widow  is  also  competent,  with  the  con- 
sent of  sapindar,  to  give  a  son  ia  adoption 
after  the  death    of  her  husband. 

H^dy  also,,   that,,  adoption  being  amongst 
the  Jains  a  purely    secular  institution,  tLere 
is   no    legal  objection  to     the  adoption    of  a 
marnad    man     29  A.    495,  P;  6-    I.  A.  15  22  B 
416,    22  M  398,  21  A.  460  referred  to. 

Held  also  that,  where  the  pJaintifif  asks 
for  a  deGL..ration  that  an  alleged  adoption  is 
invalid,  but  cannot  claim  immediate  posses- 
sion by  reason  of  the  intervention  of  a  widow's 
estate,  the  burden  is  still  on  him  to  make 
out  3.  prima  facie  case    that  the  adoption 


Burden  of  proof    (Could.) 

challenged  by  him  is  invalid  in  law  or  neveif 
took  place  in  fact  9  W.  R.  403,  A.  W.N.  (1902) 
Gl,  i<  ;  1  I.  A.  206,  R.  11  W.  R,  408,  12  W.  R. 
(V.  C.)  1,  21  W.  R,  84,  24  W.  R.  107,  D. 
AMIARFI     KUNWAR     v.     RUP     CHAND, 

A.  W.  N   (1D08),  79-80  A-  197- 

98  Alienaiion  by  fatlior — Ancestral  debt 
4   B.    L.   R.   587  Col.   2123   P.   I. 

99-  Costom— Debt  of  father's  incurrod  for 
immoral  purposea— Sons  liability  tor- 16  0. 
P.  L.  R.  109.  See  Burden  of  proof— Bond 
No.  16. 

100-  Disqualification  from  inheritance-^ 
Presuni'ption — Leprosy  continued — Arrangement 
when    binding. 

A  partition  or  family  arrangement  made 
in  settlement  of  a  doubtful,  if  not  a  dis- 
puted claim,  by  arbitrators  appointed  by 
the  parties,  effecting  a  division  of  the  fa- 
mily properties  and  debts,  and  drawing  up 
a  list  of  them,  which  is  signed  by  the  par- 
ties and  carried  out  and  acted  upon  by 
them  for  sometime,  is  a  valid  and  binding 
arrangement,  whicla  the  parties  to  it  can- 
not deny,  ignore  or  resile  from.  J3  M.  I, 
A.,  497  (.512);  14  M,  LA.,  24  (36);  22  Bom. 
482  (55.9),  L.  B.,  21  L  A.  35  ;  S.  C.  20  CaL 
373;  L.  B.,  25  1.  A.,  l&l ;  S.  C,  26  Cal.  81 
(100);  L.    B,  2  Ch.    App.,   294   referred   to. 

Per  Mookerjee.  J. — If  parties  hav  settl- 
ed a  dispute,  such  settlement  will  not  be 
set  aside,  on  the  ground  that  it  gave  to- 
one  of  the  parties  more  than  what  he  might 
possibly  have  recovered,  if  be  had  taken 
the  judgment  of  the  Court  upon  the  mat- 
ters than  in  difference  between  them.  J  0. 
L.    J.y   388   (405)  referred   to. 

Per  Mookerjee  J.— A  family  arrangement 
may  be  upheld  although  there  were  no 
rights  actually  in  dispute  at  the  time  of 
making  it,  and  the  Courts  will  not  be  dis^ 
posed  to  scan  with  much  nicety  the  quan- 
turn  of  coDsideration.  It  is  a  mi  -take  I  sup- 
pose, that  the  doctrine  of  family  arrange- 
ment extends  no  further  than  arrangement* 
for  the  settlement  of  doubtful  or  disputed 
rights;  the  piiuciple  is  applicable  not  mere- 
,  ly  to  ca^c?  ]n  which  arrangements  are  made, 
brtween  members  of  a  family  for  the  pre- 
servation of  its  peace,  but  also  to  cases  in 
which  arrai  gements  are  made  between  them; 
for  the  preservation  of  its  property*  L.  B. 
2   Ch.   294  referred   to. 

The  validity  of  a  family  arrangement 
does  not  depend  upon  the  length  of  time 
for  which  it  has  been  acted  upon.  A  fais 
compromise  of  a  doubtful  rigVit  is  in  itself 
a  sufficient  foundation  for  the  agreement* 
1  Afk.  2,  S,  C.  1  W.  and  T.  L.  C.  2nd  Ed. 
223  'deferred   to. 

But  if  au  attempt  is  mada  to  set  aside- 
a  familv  arrPi,ugemeDt  on  the  ground  o£ 
mistake,  inequality  of  position,  undue  in- 
fluence,  coercion,  fraud  or  any  similar 
ground,  the  length  of  time  during  which 
it  has  been  allowed  to  stand  unchallenged, 
may  be  a  material  element  for  considers- 
Uon» 
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B  nrden  of  proof    {Contd.) 

The  presumption  of  Hindu  Law  is  against 
disqualification,  and  the  burden  of  proof  of 
disqualification  lies  on  the  person  who  seeks 
to  exclude  another,  who  would  bo  an  heir, 
should  no  cause  of  exclusion  be  estfiblished. 
J6'  W.  B.  375  \  21  W.  B.,  U9 ;  W.  B.,  348 
referred   to. 

Where  it  is  contended,  that  a  person  is 
excluded  from  inbentanco  by  reason  of  an 
incurable  disease,  the  strictest  proof  of  the 
disease  will  be  required.  2  W.  B.,  125  re- 
ferred  to. 

The  point  of  time  with  reference  to 
which  the  existance  or  absence  of  disability 
has  to  be  ascertained,  is  the  time  when  the 
succession   opens  out. 

The  removal  of  the  disability  subsequent 
to  the  opening  of  the  inheritauce,  does  not 
entitle  the  affected  person  to  claim  the 
heritage  from  another  whose  title  was  better 
than  his,  while  the  defect  existed,  though 
inferior  to  his  own  after  its  removal  ;  and  a 
person,  who  has  already  taken  by  inherit- 
ance, does  not  lose  the  estate  by  a  subsequent 
supervening  disability.  6  W.  R..  78  ;  2  B.  L. 
B.,  115,  (F.  B.)  ;  22  Cal.,  864  referred  to. 

Leprosy,  in  order  that  it  may  disqualify 
must  be  of  the  virulent  and  aggravated  type 
which  is  regarded  as  incurable  L,  R.  22  I.  A., 
94  ;  S.  C,  22  Cal.,  1843  ;  5  Bom,  H.  C.  A.  C.  J., 
146 ;  1  Bom.,  584  ;  19  Mad  ,  4  relied  on 
HELAN    DASI  v.  DURGA    DAS   MUNDAL. 

4  C  L.  J.  828. 

See  for  other  facts  coh  242  P.  J, 

101  Joint  family — Joint  Hindu  family — 
Liability  of  sons  for  fathft's  debts — Defence 
that  debts  were  incurred  for  immoral  'pur- 
poses—Burden  of    -proof. 

According  to  the  Hindu  law  of  the 
Mitakshara  school  it  is  net  necessary  in 
order  to  establish  a  son's  liability  for  his 
father'«s  debt  that  it  should  be  shown  that 
the  debt  was  contracted  for  the  benefit  of 
the  family.  It  is  sufficient,  in  order  to 
establish  the  liability  of  sons  to  pay  a 
personal  debt  of  his  father,  if  the  debt  be 
proved^  and  the  sons  cannot  show  that  it 
W.is  contracted  for  immoral  purposes  or 
"was  such  a  debt  as  does  nat  fall  within 
the  pious  duty  of  the  sons  to  discharge. 
Maharaj  Singh  v.  Balwant  Singh,  I.  L.  R., 
28  All.,  508,  distinguished.  Kishan  Lai  v. 
Garuruddhwaja  Prasad  Singh,  I.  L.  R.^  21  A. 
238,  and  Karan  Singh  v.  Bhup  Singh,  T. 
L.  R.,  27  All^  16,  followed.  Nauomi  Ba- 
butsln  V.  Modhun  Mohun,  I.  L.  R.,  13  Cal., 
21,  referred  to. 

Where  in  such  a  case  as  abovs,  the 
SODS  set  up  the  defence  that  the  debt  was 
incurred  for  immoral  purposes,  the  burden 
of  proof  is  on  thorn  and  not  on  the  cre- 
ditor, Debi  Dat  v.  Jadu  Rai,  I.  L.  R.,  24 
All.,  469,  followed.  Jamna  v.  Nain  Suk,  1. 
L.    R.,    9   AIJ,.    493,   dissented     from. 

And  merely  general  evidence  of  pro^ 
fligacy  on  the  part  of  the  fatlier  is  not 
eufiicient,  Chintamanrav  Mabeudale  v.  Ka- 
bhinath,  I.  L.  R.,  14  Bom.,  320,  referred  to. 


Burden  of  proof   {fuonid.) 

BABU   SINGH   v.    BIHARI    LAL    AWN. 
1905.  P  212-80.   A  166 

102  Hindu  Law  — Marriage — Illegal  mar- 
ria^tf— Brahman  mafrying  a  Chatri  f'Rajpufe^ 
girl — lUegiliinacy  of  the  issue. 

Whatever  may  have  been  the  case  in 
ancient  times  and  whatever  may  bo  the  law 
in  other  parts  of  India,  there  can  be  no 
doubt  that  at  the  present  day  a  marriage  be- 
tween a  Brahman  and  Chaltii  (Bajput)  girl 
is  not  a  lawful  marriage  \\\  these  provinces, 
and  the  issue  of  such  a  marriage  is  not  legi» 
timate.     BADAN   KUMARI    v.   SURA  J   KLT- 

MARI.    W.  N.  A.  1906  p.  8S-3  A-  L    J. 
209 

103  Holding  over— Transfer  of  Property 
Act  {IV  of  1882),  section  IIG—Landloid  and 
Tenant — Lease — Liability  for  rent — Heir  of 
deceased  co-tenant. 

The  holding  over  by  one  or  more  co- 
tenants  without  the  consent  of  the  others 
cannot  render  the  persons  not  so  holding 
over  liable  for  rent.  15  M.  and  W.  166  fol- 
lowed. 

The  plaintiff  executed  a  lease  in  favour 
of  three  persons.  Two  of  them  remained 
in  occupation  of  the  leased  premises  even 
after  the  expiration  of  the  lease.  There 
was  no  assent  whatsoever  on  the  part  of  the 
third  to  such  occupation.  He  died  before 
suit.  The  plaintiff  sued  the  heir  of  the 
deceased  and  the  two  surviving  tenants  for 
recovery  of  rent  for  use  of  the  premises  so 
occupied. 

Held,  that  in  order  for  the  plaintiff  to 
succeed  in  such  a  case  the  onus  is  upon  him 
to  show  that  on  the  expiration  of  the  old 
lease  a  new  contract  was  created  by  the 
plaintiff  on  the  one  hand  and  the  defendant* 
on  the  other  making  themselves  severally 
and  jointly  liable  to  perform  the  conditions 
of  the  tenancy.  The  claim  as  against  tha 
third  defendant  was  dismissed  for  plaintiff's 
failure  to  discharge  the  onus.  BROJO  LAL 
ROY    V.   R.   BELCHAMBERS.     9  C-    W-  N. 

84a 

Hiindi. 

104-  Immoral  consideration.  Plea  of — 
Failure  to  prove— Co-habitation  as  consldera-^ 
tion,     13  M.  L.  J.  7,  eol.  278,  P.  L 

Husband  ard  wife. 

105  Validity  of  arrangement  for  future 
separation — Piiblie  policy — Onus  of  proving: 
that  Mahomedan  haw  is  different  from  English 
Law. 

The  onus  of  proving  that  the  Mahomedat» 
Law  ia  different  from  the  English  Law  in  tha 
application  of  any  principle  of  public  policy 
(as  in  this  case  that  an  agreement  for  futura 
separation  between  husband  ar.d  wife  is  void) 
is  on  the  partv  who  avers  it.  INI  £flER ALLY 
V.  SAEEKEHANOOBAI.  7  B-  L  R-  602  at 
607 

106  Illegitimacy— Onus  of  proof.  27  M, 
32  Col.  233  P.I. 
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107  Inaim— Impartible  astate — Prcsum'pHon 
of  i'nparlibUity — Burden  of  proof — liiyJit  of 
exdusice  vianmjeuient  by  descendants  of  one  of 
several   g*-anlees. 

Deslii^at  watan  (v  property  hold  as  ap- 
pertaining to  tlio  ofTiutj  of  dcsiti  is  not  to  bo 
assumed  prim  i  facie  to  bo  inipartibo.  The 
burden  of  proving  iniparLibiliLy  lies  upon 
the  desai,  and  on  hiu  failing  to  prove  a  hpocial 
tonura  or  a  family  or  district  or  local  cus- 
tom to  that  otloot,  the  ordinary  law  of  sucoea- 
eiou  applies  L.  K.,  7  I.  A.,  lij^l  followed. 

Held,  that  neither  by  the  term3  of  the 
origijial  grant  or  of  the  subsoqueut  order  of 
the  Ruling  power,  nor  by  family  custom  nor 
by  exclusive  management  on  his  part,  one  of 
the  descendants  of  several  grantees  acquired 
aright  to  perpetual  management  of  the  inam, 
or  in  consequence  to  resist  its  partition. 
VINAY  \K  W.-UTAN  JOSHI  KAYARIKAR  v. 
GOPAL  HvRI  JOSHE  RVYAUIKAll.  6  B- 
L  R.  408-7  W.  N  C-  409  =  30  I-  A.  77  = 
27  B.  853  p.  C 

108  Insanifij — Lunatic,  contracts  by — Lu- 
naci/  not  knoion  to  Uie  other  contracting  party 
—Contract  Act  (IX  of  1872,),  Ss.  l;i,  30 -Spe- 
cific Relief  Act  (I  of  1877),  Ss.  38,  41— General 
presumption  of  insauity — Rebutal  of — Expert 
opinion  in  questions  of  i7isa7iity — Value  of  ex- 
pert opinion — Burden  of  proof  in  caszs  of  in- 
sanity— General  rules  of  estimating  evidence  as 
to  insanity. 

If  a  party  to  a  contract  seeks  to  enforce 
a  contract  which  is  void  under  S.  12  of  the 
Contract  Act  on  acount  of  the  absence  of 
capacity  to  contract  in  the  other  contract- 
ing party,  it  is  not  permissible  bo  give  equit- 
able relief.  However,  statutory  relief  can 
be  given  under  Ss  38  and  41  of  the  Specific 
Kelief  Act  when  rescission  of  a  contract  is 
asked  for  on  this  ground. 

Where  a  person  is  not  proved  to  be  a 
lunatic  on  inquisition,  it  is  necessary  to  re- 
but the  general  presumption  of  sanity.  This 
can  be  done  by  proving  that  hia  mind  was 
completely  deraraged  so  that  he  was  incom- 
pet-aut  to  enter  into  any  contract,  or  by 
proving  that  he  was  of  unsound  mind  with 
ragard   to  the  particular  transaction. 

The  opini'U  of  an  expert  on  f*cts  proved 
or  admitted  is  only  relevant  when  the  Court 
has  to  form  an  opi'iion  on  a  point  of  science 
or  art.  Expert  opinion  even  on  admitted  or 
proved  facts  will  differ,  and  then  the  Court 
has  to  decide  which  opinion  it  will  rely  on. 
But  waen  the  facts  are  not  admitted,  the 
Couit  has  first  to  came  to  a  conclusion  on 
the  evidence  as  to  what  facts  have  been  prov- 
ed, and  then  apply  to  such  facts  the  various 
expert  opinions  which  have  been  oSered. 
Bat  if  it  is  not  a  p^int  of  science  or  art,  thb 
Court  or  jury  can  form  an  opinion  without 
expert  evidence,  though  the  1-ne  where  there 
DO  longer  rem  lins  a  point  of  science  or  art 
on  v;hlch  the  Court  has  to  form  an  opinion 
is  not  always  vt-ry  clearly   defined. 

In  a  case  where  «-  contract  is  impugned 
by   the   defendant    on   the    ground    of    his 
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insanity,  it  ia  open  to  tha  plaintiff  to  rely 
on  defendant's  conduct  in  transacting  busi- 
ness in  general,  and,  in  particular,  in  put- 
ting througli  the  impugned  transaction  ai 
evidoncs  of  capicity.  On  the  other  hand, 
it  is  open  to  the  defendant  to  show  that, 
though  he  was  not  generally  incapa!)le.  he 
was  incapable  as  rogads  the  particular  con- 
tract, either  on  the  ground  that  he  suffered 
from  delusions  which  influenced  the 
contracts  in  such  a  way  that  his  delusion 
formed  the  foundation  of  the  contract,  or 
on  the  ground  that  owing  to  general  en- 
feeblement  of  mind  he  did  not  undcrstaad 
the    contract    in    question. 

A  man  who  is  suSering  from  delusions 
may  very  well  perform  acts  which  art 
not  influenced  by  such  delusions,  and  when 
it  is  attempted  to  set  aside  a  trans&ctioa 
entered  into  by  a  man  suffering  from  de- 
lusions, the  Court  has  to  decide  whether 
the  delusions  influenced  the  disposition  or 
contract,  and,  if  so,  to  what  extent.  MON- 
OSSEH  JACOB  MONOSSEH  v.  SHAPUEiJI 
HORMUSJI  HARYAR,  IQ  B-  L-  K-  1004. 

109'  Inheritance— Budhist  Law — Inheri- 
tance—Question whether  mere  absence  of  joint 
living  excludes  a  child  or  grandchild  from  in- 
heritance— Necessity  for  filial  neglect  to  ex- 
clude. 

The  plaintiffs  respondents,  husband  and 
wife,  sued  for  a  share  of  the  inheritance  left 
by  the  first  plaintiff  respondent.  Mi  Nyun's 
grandfather,  Shan  Byu,  who  died  in  1261  B. 
B.  First  defendant  appellant,  Mi  Talk,  was 
the  second  wife  and  widow  of  Shin  Byu  and 
second  defendant-appellant,  Nga  Te,  was  her 
son  by  Shan  Byu.  First  plaintiff-respon- 
dent, Tkli  Myuo's  mother,  Mi  Saing,  was  the 
daughter  of  Shan  Byu  by  his  first  wife.  Mi 
Pe  Ziung.  Ml  Pe  Ziung  died  before  1231, 
when  Mi  Saing  was  an  infant,  and  Mi  Saing 
was  placed  on  her  death  by  Shai  Byu  in 
charge  of  her  mxteraal  grandmother,  with 
whom  she  lived  till  her  marriage.  In  1231 
Shan  Byu  married  first  defendant-appellant 
Mi  Talk.  When  Mi  Saing  came  to  mar- 
riageable age  Shan  Byu  and  Mi  Taik  gave 
her  in  marriage.  This  was  in  1235.  In  1212 
Mi  Saing  died  leaving  one  daughter,  plaintiff- 
respondent  Mi  Nyun,  who  must  therefore 
have  been  at  least  19  years  of  age  when  Shan 
Byu  died  in  1231.  Neither  Mi  Saing  nor  Mi 
Nyun  ever  lived  with  Shan  Byu.  On  this 
ground  the  Court  of  First  Instance  dismissed 
the  plaintiffs  raspondedts'  sui^  Tae  Lower 
Appellate  Court  reversed  this  decision  on  the 
grounds  that  Mi  Saing  separated  from  her 
parent  as  a  child  and  Mi  Nyun  had  presum- 
ably never  been  called  on  to  exercise  a 
reasonable  choice.  The  question  for  decision 
was  whether  the  mere  absence  of  joint  living 
excludes  a  child  or  grandchild  from  inheri- 
tance. 

Held — that  the  Buddhist  Code  does  nob 
give  any  meritorious  value  to  mare  living 
together  or  make  the  opposite  state  of  things 
a  reason  for  csclusion.    Th<irc  must  ba  souiq 
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filial  neg^'^ct  to  exclude. 

2,  U.  B.  R.,  18'J7  98;  Buddhist  Law— In- 
horitance,  pp.  05,  Gl,  1, 

2,  U.  B.  R  ,  1892-1)0,  pp.  159,  184,  110. 

P.  J.,  L    B.,  pp.  299,  170,  referred  to. 

MA  TAIK,  MaUNG  TE  v.  U\  NYUN, 
MAUNG  YE  GYAN.  U-  B  R  1901  P-  139 
(DudlLtst  Law  Inheritance )  P,  7.  {Burden 
of  proof). 

XIQ.  Insolvoncy — One  creditor's  claim  chal- 
lenged- by  another — Creditor  to  prove  his  claim. 

Where   in    insolvency    proceedings  a  cre- 
ditor's  claim   was  challenged    by    another,  it 
is  for   the   creditor  to    prove    his   claim  and 
not  for  the  other  to   disprove    it.— RAM  KO 
MAL   SAHU   V.   BANK   OP    BENGAL,  AK 
YAB.    5  C    W.  N.  91. 
Ill-     Insurance. 

The  insurance  company  should  prove 
that  the  assured's  statements  were  incorrect 
9  A.  0.  671  foil.— ORIENTAL  GOVERN- 
MENT SECURITY  LIFE  ASSURANCE 
COMPANY,  LIMITED  v.  NARASIMHA 
CHARI.    11  M.  L.  J.  879;  25   M-  183- 

See  for  other  facts  Col.   167,  317. 

112.  Insurance  policy.  Suit  on,  value  of 
insured  goods — Open  and  valued  policies — Dif- 
firence—Suit  to  recover  value  of  goods  lost — 
Fraud  and  misrepresentation-Burden  of  proof 
— Contract   Act,  S.  17. 

The  plaintiff  insured  his  goods  through 
the  defendant's  vessel.  They  were  lost  on 
the  way,  as  they  had  to  he  jettisoned  on 
account  of  an  accident  which  happened  to 
the  boat  which  carried  the  goodu  to  the 
vessel  in  which  they  had  to  be  shipped 

In  a  suit  to  recover  the  value  of  such 
goods,  the  defendant  alleged  that  the  plain- 
tifi  was  guilty  of  fraud  and  misrepresenta- 
tion in  obtaining  the  policies,  that  the  goods 
was  wilfully  thrown  into  the  sea,  that  the 
bags  did  not  contain  the  goods  which  the 
plaintiffs  declared  that  they  contained,  but 
they  were  filled  up  with  articles  of  much 
inferior  value,  and  that  the  boats  were 
undermanned,  etc. 

It  was  held  on  the  evidence: — (1)  That 
the  defendants  had  not  discharged  the  bur- 
den of  proving  the  fraud  and  misrepresenta- 
tion which  they  alleged  ;  that  it  was  not 
proved  that  the  valuation  was  so  grossly 
exaggerated  as  to  lead  to  the  inference  of 
fraud;  (3)  that  there  was  no  satisfactory 
evidence  to  show  that  the  bags  could  have 
been  saved  or  that  the  boat  was  underman- 
ned, and  that  therefore  the  defendants  were 
liable  to  pay  the  plaintiffs  the  damages 
claimed. 

Held,  further,  that  in  a  suit  to  recover 
tha  value  of  goods  insured  a  mere  exiggera- 
tioii  of  the  value  of  the  property  is  nut 
sufficient  to  avoid  the  policy;  but,  that,  if 
the  valuation  was  gross  and  excessive,  fraud 
might  be  presumed. 

A  policy  may  be  either  open  or  valued, 
(n  the  former  case,  the  value  of  the  subject- 
matter  of  the  insurance  is  not  stated  in  the 
policy  and  must  be  proved  after  a  loss,    la 
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the  latter,  to  prevent  the  necesaity  of  proving 
the  actual  valuo  in  the  event  of  a  loss,  a 
value  agri'ed  upon  by  the  partitas  is  mention- 
ed in  tlio  pjlicy  and  is  conclusive  botwoea 
them  i!>  oi-o  of  lo.ss.  G.  H.  DAVEY  v.  IIAJI 
H.vSSIM  UiRAHIM.    22  T-  I*   R.  99 

113  International  laiu — Private  Interna' 
natrmal  law  —  F  '-nch  citizen'^  in  British  India 
— Marriage  s<  f'ements — Durnicile — Ooua-  — 
Law  governing  immoveable  property — Lex  rei 
siicB- -Code  Civil  A>t<i.  1401,  1490. 

One  J.  A.  C.  niai-ried  a  Fr(i"ch  woni  tn  ia 
Calcutta.  At  the  time  of  marriag«  the;-'  wag 
no  marriage  settlemynt.  Subsequently  he 
executed  a  marriage  settlement  d^xling  with 
certain  immoveable  property  in  Calcutta  to 
be  held  on  certain  trusts.  Later  ou  as  tha 
property  increased  in  value  it  was  sold,  and 
the  sale  proceeds  ware  invested  in  certaia 
funds.  In  the  suit  brought  by  the  trustaes 
to  have  the  direction  of  the  (.'••art  as  to  ho^ 
the  trusts  were  to  be  determined,  the  ques- 
tions arose,  whef  her  the  settlor  was  a  French 
citizen  with  a  French  domicile,  and  whether 
the  French  or  English  law  should  govern  th« 
matter. 

Held,  upon  the  evidetce  that  the  settlor 
was  not  a  French  citizen  having  domicile  in 
France.  The  burden  of  proof  lay  on  the  per- 
sons who  attacked  the  settlement  to  show 
that  the  nationality  of  the  settlor  waa 
French. 

That  even  if  the  settlor  were  of  French 
domicile  the  fact  of  his  having  mar- 
ried a  French  woman  without  an  anti- 
nuptial  settlement  did  not  imply  that  there 
was  such  a  special  contract  as  would  take 
away  the  operation  of  ordinary  rule  that 
the  lex  rei  site  would  govern  immovable 
property.  (1900)  2  Ch,  410  dissented  from, 
L  B.,  (1900),  A.  C.  21  referred  to.  A.  L. 
BONNAUD  V.  ENILE  CHARRIOL.  9  W. 
N-  C  894-82  C.  631. 

114  Joint  property  or  self  acquisition — 
Hindu  tiaw— Joint  family  property.— Property 
acquired  without  aid  of  joint  funds,  when,  to 
become  joint  pioperty — Onus. 

The  absence  of  any  nucleus  of  joint  pro- 
perty is  a  factor  of  considerable  importance 
for  the  purpose  of  determining  as  a  ques- 
tion of  fact  whether  or  not  the  property 
gained  by  each  co-parcener  was  his  self 
acquisition;  for  the  mere  fact  that  a  family  ia 
joint  does  not  raise  lue  presumption  that  the 
property  acquired  by  the  members  of  that 
family  is  j  )int  in  the  absence  of  family  pro- 
perty. A  property  acquired  without  the  aid 
of  joint  funds  or  joint  exertions  may  become 
joint  property  by  being  thrown  in  to  the 
common  stock,  but  those  who  allege  thig 
must  prove  it.  BHAGUBAl  v.  TUKARAM 
MaNIKRAM.     7  B.  li-  R-  169. 

115  Hindu  Law  Joint  j',nily  property^ 
Evidence— O^MS  probaudi. 

To  render  properly  in  the  hands  of  the 
members  of  a  joint  Hindu  family,  joint  pro- 
perty, tho  consideration  for  its  purchase  must 
have  proceeJod  either  out  of  ancestral  fundg 
or  have  beeu  produced  out  of  tU3   jnat   pro* 
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perty  or  by  j  »int  labour.  But  neither  of 
thosi)  allurmiLivos  is  mittor  of  logal  proHump- 
tion.  It  can  only  hi  jrougliL  to  tlio  cogiii- 
zanco  of  a  Court  of  Juatioo  lu  tho  samo  way 
as  any  othor  fact,  vu  ,  by  ovidenco.  Conao- 
quoutly,  whoovor's  mloroat  it  is  to  oatablish 
it,  ho  must  bo  able  to  produce  th'i  evidouco. 
IIKU  NATIt  UAl  V.  jAiNKt  HAI.      A.   W    N- 

1905  P  2112  =  2  A  L.  J.  668- 

116  Custom— Muhammadan  Law— Family 
custom— Succossion— Right  of  representation— 
Sufi  Say  ads  of  Liidhiana  city — Adverse  pos- 
session— Permissive  posesssio?!, — Absentee — ros- 
session  on  behalf  of  wife. 

Tbe  parties  to  the  suit  were  Sufi  Sayads 
of  Ludbiaaa  City.  The  plaintiff,  uncle  of  the 
defendant,  sued  for  declaration  of  his  right 
to  tho  property  belonging  to  his  father  and 
grandfather  of  the  defendant,  on  the  ground 
that  the  defendant's  father  having  prede- 
ceased his  father,  according  to  Muhammadan 
Law,  the  plaintiff  excluded  the  defendant. 

The  plaintiff  sued  also  for  declaration  of 
right  to  laud  belonging  to  his  maternal  uncle 
which  he  alleged  was  in  the  possession  and 
management  of  his  father  by  reason  of  the 
latter  having  married  plaintiff's  mother. 

Held,  (1)  that  it  was  proved  that  the 
family  of  the  parties  had  long  since  lost 
sight  of  the  elaborate  rules  of  inheritance 
prescribed  by  Muhammadan  Law  under 
which  a  son  excludes  from  inheritance  the 
son  of  another  sou  who  has  predeceased 
their  father  and  (2)  that  in  the  absence  of 
gift  or  acquisition  of  title  by  adverse  pos- 
session the  possession  by  plaintiff's  father 
of  the  land  belonging  to  plaintiff's  maternal 
uncle  must  be  held  to  have  been  on  be- 
half of  plaintiffs  mother,  and  the  plaintif! 
was  entitled  to  the  declarations  sought  for 
Saijad  ATA  MUH  aMMAD  v.  NUR-UL-HAS- 
SAN.  25  P  li.  R.  1906 
'  117-  Joint  Hindu  Family  Property— Pre- 
sumption of  jointness  in  Dayabhuga  fami- 
lies—Onus 4  C.   L.  J.   66  See    Col.    1932  P. 

118     Joint  family -Father's  poiver  to    will 
nway   jomt    family    prope.ty- Partible    pro- 

:P<^rty~Self.acg_uisition— Proof -Nucleus— Com- 
mon stock. 

A    Hindu    father     and     his     sons   lived 
together,  as   a   joint    family.     The     onus     of 
proving   that   the   acquisition    of     a     Hindu 
were  his   separate  estate    as    distinct     from 
the   joint    family  estate  is  on  the  person   who 
alleges    it.     There  was   a     considerable  nuc 
leus    of   ancestral    property   in     the     father's 
hands    after   his  partition  with    his  brothers 
The    father    did   not     discriminate   between* 
the  sources     of     his   income,     but     blended 
them    ail  in  one  general  account.     The  sons 
when    they    became   of    age,   gave    their   pay 
to    the    father   and    thus     voluntarily    threw 
into   the     common    stock    what   they    might 
otherwise      have    claimed   as    self-acquired. 
Held,  that  the  acquisition  by    the    father 
subsequent  to  the  partition  with  his  brothers 
vrere  his  joint  family  property  and  thftt  the 
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father  had  no  power  to  dispose  of  them  by 
will.  LaL  liAllAUUH  u.  KANHAIA  LAL 
SlU  ANDDilMW  8U0BLE.  U  Q. W  N-  417: 
9  :J  L.  R.  597  ;  4  A-  L.  J.  227  ;  34  I.  A, 
65  ;  5  C  L  J  340  ;  29  A  244 ;  P  O- 
Jjiiuil  AcqnisUiun  Act. 
119.  Land  Acquisition  Act — Apportion- 
ment of  compensation  of  money,  principal 
of -Landlord  and  tenant.  28  0.  146.  See 
col.  857  P.  I. 

120-  Land  Acquisition  Act— Reference  to 
court— Inadequacy  of  componaation.  6  C.  W. 
N.  400.     See  OjI.  H5-i  P.  I. 

La>i.dlord  and  Tenant, 

121-  Acknowledgment  of  relationship  by 
payment  of  rent— Averse  possession — Princi- 
pal and  Agent.  25  B.  410— Col.  365  and  1243 
P.  I. 

122-  Landlord  and  tenant — Suit  between 
— Denial  of  liability  to  execute  repairs.  3 
A.  L.  J.  134~A.  W.  N.  1906,  p.  66.  col.  724. 
P.I.  *-         .  I 

122  (a).  Enhancement  of  rent— Suit  for— 
Haiyat  lixed  rate.  5  G.  W.  ISl.  880,  ool,  1419. 
P.  I. 

Ejectment. 

123.  Ejectment — Landlord  and  tenant — 
Right  to  eject  tenant  from  land— Onus— Fr&' 
sumption. 

When  a  tenant  has  been  on  long  and 
peaceable  occupation  of  land  as  part  of  aa 
admitted  tenure  it  lies  upon  the  landlord  ia 
a  suit  for  ejectment  to  prove  in  the  first  in- 
stance that  the  land  is  his  khas  property  and 
not  the  tenent's.  But  the  plaiatiff  is  enti- 
tled to  eject  the  tenant  from  the  land  admit- 
tedly included  in  the  landlord's  putni  and 
not  shown  to  have  been  in  the  possession  of 
the  tenant  and  included  in  his  Makurari 
tenure  when  the  landlord  has  promptly 
demurred  to  the  defendant's  act  of  appro- 
priation, and  has  not  given  him  ground  to 
urge  any  presumption  founded  on  previous 
possession. 

In  such  oases  the  tenant  must  prova 
that  the  land  was  included  in  his  holding. 
NaND  LAL  G03WAM1  v.  JAJNESWaU 
HALDER.     6  W.  N-    C.   p.   105. 

124-  Ejectment  of  tenant — Tenants  setting 
up  mirasl  rights— Plaintiff  claiming  not  mere- 
ly  inani,  hut  also  mirasi  rights. 

Proof  of  title — In  suits  for  ejocLment 
the  plaintiff  must  prove  his  title.  Wuera 
a  person  claiming  inam  and  mirasi  iigbts 
over  certain  lands  sues  to  eject  thereiiom 
the  defendant,  who  claims  to  have  m  rasi 
rights  over  the  same,  the  burden  oi  ^rov- 
ing the  mirasi  rights  lies  on  the  plaintiff, 
— MARUTI   V.  BANUBAI.     4  B-  Li.    R.  801. 

125-  Landlord  and  Tenant — Zerait  lands 
— Ejectmejit — Burden  of  proof. 

The  plaintiffs  sued  for  a  declaration  that 
ceitain  lands  were  their  zeraits  a.nd  asked  for 
a  decree  of  ejectment  of  the  defendants  as 
trespassers.  The  defendants  admitted  the 
plantifi's  right  as  zamindars  but  pleaded 
that  the  lands  were  not  zeraits  and  claimed 
to  be  la  pessesaioa  thereof  as  laiyats  under 
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the  plaintiffs.  The  lower  appellate  Court 
dismissed  the  suit  on  the  gnmnd  that  tho 
plaintillrt  had  lailod  to  prove  tliiit  any  por- 
tion of  the  land  fjxcept  40  bighaa  was  zerait 
and  it  was  iinpubSiblo  to  say  upon  the  evi- 
dence where  these  40  bighaa  proved  to  bcj 
zerait  were  situat-id. 

Held  (I)  that  the  suit  was  wrongly  dis- 
missed iaasmuch  as  the  rights  of  the  pliuntilTf. 
as  zcmijidars  being  admiti'jd,  they  were  unU- 
tld  to  a  decree  U'.i less  t!io  clufendants  could 
estabhsb  the  tenancy  on  wiiich  they  relied, 
(2)  that  tho  plaintiff  should  be  given  ai 
opporiunioy  to  shew  the  situation  of  the  iU 
bighas  proved  to  be   zernit. 

Held  also  that  where  the  owner  of 
land  seeks  to  recover  po.ssession  on  the 
alligation  that  the  party  in  possessioa  had 
no  right  to  continue  in  it  and  his  title  to 
possession  is  proved  or  admitted,  he  can 
claim  a  decree  unless  the  party  in  posses- 
sion proves  the  existence  of  a  tenancy 
\fhicb  entitles  him  tu  retain  postiession. 
The  suit  was  remanded  for  a  determination 
on  the  qui'S'.ion  of  tenancy. — N  A  USING 
h'ARAlN  SINGH  V.  DHARAM  THAKUii, 
9  G  W  N  144. 

126  Landlord  and  tenant— Laklieraj . — 
Ofius  upon  Landlord — Village  pasturage^  effect 
of. 

When  a  landlord  sues  for  possession 
of  laud  lyi-g  within  the  ambit  of  his  estate 
on  the  ground  that  it  is  h.\Q  mal  and  not 
lakheraj  of  uhe  defendants,  the  burden  of 
proof  is  upon  the  plaintiff  landlord  to 
show  that  the  laud  is  rent-paying.  Hiri 
Har  V.  Madhub  Chunder  (8  B.  L.  R.  6G(3j, 
followed,  Wlirire  possession  for  a  long 
time  by  the  defendant  is  admitted  to  be 
undisturbed,  the  plaintiff  must*  give  afiSir- 
mative  proof  of  the  laud  being  part  of 
hia  decuuuially  settled  estate.  The  use  of 
the  land  for  the  purpose  of  grazing  cattle 
cannot,  in  itself,  be  evidence  of  right  ia 
the  delcudauts  or  in  tho  villagers,  but  it 
raises  a  piesuaiption  in  favour  of  the 
plaintiffs.— saElKil  MILAN  v.  MOHEMED 
ALL  lO.C  W  W  434. 

127'  Mitta— SaZe/or  arrears  of  revenue — 
Purchase  by  Government — Restoration,  to  pre- 
vious Zemindar's  son-— Grantee's  rights  and 
Aasevients  of  necessity — Water-supply  th.\.ncjh 
Qoverument  source— Grantee  tiot  paying  for 
it — Burden  of  proof. 

A  Mltta  Was  sold  for  arrears  of  revenue 
in  1836  and  was  purchased  by  Government 
but  was  "restored"  again  in  1859  under  a 
permanent  sannad  to  the  son  of  the  previous 
^emiudar. 

Held,  that  in  the  absence  of  a  special 
contract  to  the  contrary  the  law  will  imply 
that  this  restoration  or  grant  carried  with 
it  all  the  rights  of  water  and  other  easements 
of  necessity  which  existed  at  the  time  of 
restoration  or  grant.  2  Mad.  46  ;  37  B.  B, 
6^5  followed. 

The  grantee  was  entitled  to  the  custom* 
ary  supply  to  his  tanka  and  when  the  water 
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arrived  in  his  tanks  he  could  do  what  ha 
liked  with  it      24,  Mi,d.  279,  rofcrr.d  to. 

This  right  ia  not  at  all  iucoaHisteut  with 
tho  common  law  riglita  claimed  by  Govern- 
ment to  the  watiu'  flowing  in  all  natural 
channels. 

Wiioro  tho  source  of  water  belonged  to 
Government  and  tho  Government  carried 
out    improvemeuta    to     the    sourca    of      the 

aupply  :  — 

Held,  that  tho  grantee,  by. virtue  of  hia 
engagements  with  tlio  Governm-jnt,  was  en- 
titled to  a  certain  supply  of  water  without 
paying  for  it,  but  th  •  burden  of  proviog  the 
extent  to  which  he  was  entitled  lay  on  him, 
and  if  he  failed  to  sustain  this  burden,  hia 
suit  for  restraining  tho  Government  from 
levying  water  cess  for  second  crop  cultiva- 
tion and  for  refund  of  the  wiJor  cesa  collect- 
ed must  be  dism.fised.  MAlilA  sUSaI 
iMlTDvLlAR  V.  THE  SEORET  \RY  OF 
STATE  FOR  INDIA  IN  GoaNClL.  U  Jff. 
L.  J.  350. 

128  Landlord  and  Tenant — Land  TeyiiirA 
—  ''  Mokhassadars"—Distincti  71  between  out- 
right grant  subject  to  pe^formince  of  set  vices 
and  grant  of  an  office  loith  remuneration 
from  use  of  lands — Prima  facie  ownership-- 
Burden  of  proof  of  right  to  eject  or  resist 
ejectment. 

The  tenure  known  as  "  mokhassa  la 
one  which  is  created  by  an  assignment  of 
a,  village  or  land  to  an  individual  either 
rent-free  or  at  a  law  quit-rent  on  condition 
of  service.  Where  tho  grantor  of  land  on 
^nokliassa  tenure  has  made  the  grant  aa 
payment   for    services   in  lieu  of    money, 

iSemble,  that  he  raiy  discontinue  the 
emplovment  and,  with  it  tha  remuneration 
and  resume  the  subject-matter  of  the  grant. 
But  where  the  grant  was  outright,  subject 
ouly  to  tho  performance  of  certain  services, 
tho  grantor  IS  only  entitled  to  insist  upon 
the  performance  of  tuj  services,  and  is  not 
entitbd  to  eject  the  granules  ^^^j^  ^uch 
nerformance  is  refused.  Whore  the  landa 
granted  were  the  lands  of  the  z.mmdar 
and  the  grant  wa3  on  tho  condition  that 
services  should  be  rendered,  and  that  a  cer- 
tain sum  should  be  payable  to  the  zemindar 
in  recognition  of  his  ownership  primi  facie 
the  ownership  would  remain  with  the  ze- 
mindar ;  Sanniyn-^^i  v.  Salur  Zemindar,  ^1.  L. 
R.,  7  Mad..  2SS);audthe  burden  of  proving 
the  plea  that  the  plaintiff  was  not  entitled 
to  eject  would  lie  on  the  peisoa  resisting 
ejectment;  Mahad^vi  v  Vikravui,  [1.  L.  R., 
14  Alad.,  365).  referred  to.  A  village  was 
.ranted  on  a  quit-rent,  of  Rs.  144  per  annum 
and  on  condition  that  tho  grantees  would 
provide  the  services  of  certain  persons  to 
act  as  custodians  of  the  z.mindav  s  P^;op^rty 
and  to  give  personal  attendance  on  the  ze- 
mindar These  services  were  gendered  in- 
termittently  and  not  continuously,  and  &a(<^ 
was  paid  to  the  grantees  when  on  duty, 
ih"  quit-rent  had  never  been  varied  through- 
out  a  period  o£  120  years,   and  the   land  de- 
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Rccncled  liereditarily  from  father  to  Bon, 
there  having  beon  no  itistanco  of  rosuitip- 
tion  diiring  that  period.  Mnriover.  the  [nc- 
BPnt  holdt'f  of  the  zcniiiidari  had  taktm 
leased  from  tho  mokJitK^sodurv  as  if  tliey 
wore  the  owners  of  the  larul,  and  hud  pur- 
chased othor  lands  from  lliem. 

Held,  thai,  the  villngo  had  heen  granted 
in  perp«  luity  to  tho  viokhassndo is  and  that 
the  prffeont,  holder  of  tho  zi^mindari  was 
cot  entitled  to  dispense  with  tho  services 
and  resume  tho  lands.  Forbthw  Mcfr  Ma- 
htint'd  Tvq7i€C,  (13  M.  I.  A.  4:-^8  at  p.  464)  and 
Kovldctp  jStiiaiv  Sivgli  v.  TJte  Govcrnvinil, 
(14  M.  I.  A.,  247).  followed,  SRI  RAJAH 
SOBHANADRT  APPA  RaO  BAHADUR  v. 
BRI  RaJaH  VENK.v.TaNAHDSIMHA  APPA 
KAO    BAHADUR.     26    M-    403- 

129-  Landlord  and  Tenant — Ejecfmcvt — 
Prekiimption  as  to  tenancy  being  ■peimn vent 
—  Lo7uj  contitivojis  possession  on  payment  of 
unchanged  rent — Transfeis  of  holding  and 
ereci'on  of  biiildings  on  it — Bfcngnition  by 
landlord  of  transfer  of  holding — Surrender 
by  lenant — Construction  of  pottah  and  kabu- 
lyat. 

Suit  for  ej-jctment  in  which  the  defen- 
dant claimed  a  permanent  tenure  in  the 
lai:d  iu  dispute,  basing  bis  title  upon  a  se- 
ries of  transmissions  of  it  by  sale  or  mort- 
gage which  went  as  far  back  ais  1852,  ench 
transmission  purporting  to  bo  of  a  perina- 
nent  inheritable  right,  and  upon  the  con- 
tinuous possession  of  his  predecessors  in 
title  at  an  unclianged  rent.  The  plaintiff, 
•who  was  a  lesPR'^  of  the  land  under  the 
Matwali  of  the  Hooghly  Imarabara,  alleged 
that  the  defendant  was  merely  a  tenant  at- 
Tvill,  and  that  the  transmissions  were  not 
recognized  by  his  predecessors  in  title  and 
were  not  binding  on  him,  and  relied  on 
a  pottah  and  kabuliat  granted  to  the  defen- 
dant by  the  Matwali  in  1552  ps  being  the 
origin  of  the  defendant's  holding,  contend 
iug  that  on  the  construcliou  of  those  do- 
cuments, there  was  at  the  date  of  them 
an  "istifa,"  or  surrender,  of  the  land  to 
the  landlord  by  the  former  tenant.  No  do- 
cument   of    surrender    was   p«oduced: 

Hdd,  (reversing  'he  decision  of  the  High 
Court),  that  on  the  true  construction  of 
the  puttnh  and  knbuliaf.  which  referred  to 
a  deed  of  sale  to  the  defendant's  predeces- 
sor of  the  same  date  and  spoke  of  the  jum- 
ma  as  "according  to  former  custom  and 
practice  ")  no  more  was  implir  d  than  that 
the  seller  acknowl.'dged  that  he  had  part- 
ed with  the  laud  No  inference  of  a  sur- 
render by  the  tenant  cnild  be  made  from 
them,  but  they  attested  the  landlord's  re- 
cognition of  the  transmission  of  the  pro- 
perty  by  an  instrument  purporting  to  con- 
vey a  permanent  inheritable  right,  and  taken 
with  the  other  facts  of  the  case,  they  es- 
tablished the  defendant's  title.  In  such 
cases,  the  question  is  whether  the  true 
inference  from  the  facts  in  that  the  tenure 
is  permanent  or   precarious,   the  burden  of 
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proof  being  on  the  tenant.  See  Upcndra 
Krifihna  ManJal  v.  Ismail  Khan  MaJicvtrd, 
(I.  L.  R.,  02  Cal.  41). -NILRATAN  MAN- 
DAL    V.   ISMAIL     MAHOMkD.      82    C-    51 » 

P    c 

130-  Tenancy  Act—Sir  land — Ejectment 
siLit — Burden  uj  proof. 

As,  under  the  Tenancy  Act.  a  landlord 
has  a  right  to  eject  a  tenant,  whose  hold- 
ing consists  entirely  of  Sir  land,  the  bur- 
den of  provir  g  the  exiv^tencos  of  a  pnecial 
contract,  under  which  ho  is  ouiiih:d  to 
resi--t  ejec^iuent,  lies  on  the  tenant,  KE- 
SHEO  KAO  V.  POORaN  BARAI,  I  JJ.  L. 
R.  32. 

131,  Rent  Recovery  Act  (VIII  of  Hi65, 
Madras),  SfcLion  J4  —  Dc)nand  by  landlord  of 
rent  in  excess  of  what  was  due. — Sale  of  t&- 
nancy. 

When  a  sala  of  the  tenant's  interest 
in  certain  land  was  held  at  tho  instance 
of  the  landlord  by  reason  of  the  tenant's 
non  compliance  with  the  landlord's  demand 
of  rent,  which  was  for  an  amount  iu  ex- 
cess   of    what    was    actully    due — 

Udd,  that  the  sale  was  illegal.  PICHU- 
VAYENGAR     v.     G.    T.     OLIVER,     26   M- 

280 

See  also  30  C.  1.  Col.  235  and  13  M, 
L.    J.    479. 

182.  Non-payment  of  rent— Occupancy 
riyat — Revenue  Sale — Burden  of  Proof  10  0. 
W.  N.  497.  See  Bengal  Act  XI  of  1869  No. 
41. 

183.  Payment  of  rent— Landlord  and  Ten- 
ant-Ejectmant — Permanent  tenure—  Hereditary 
right — Presumption — Burden  of  Proof. 

In  a  suit  for  ejectment,  the  following 
facts  were  found,  viz  ,  the  possession  of  the 
holding  at  a  uniform  rent  for  some  100  years; 
the  property  descending  from  fatiher  to  son  ; 
vatioas  transfers,  many  of  them  recognised 
by  the  landlord  ;  the  erection  of  pucca  build- 
ings; improvements  at  much  cost,  and  all 
this  with  the  knowledge  of  the  landlords' 
agents — and  no  atrempt  to  eject  or  to  en- 
hance the  rent  of  those  years. 

Held,  that  all  these  facts  are  sufficient 
to  raise  the  presumption  of  permanency  and 
hereditary  c'aaracter  of  the  holding.  In  the 
absance  of  words  importing  it,  the  hereditary 
character  of  the  tenure  may  be  supplied  by 
evidence  of  long  and  uninterrupted  enjoy- 
ment and  of  the  descent  of  the  tenure  from 
father  to  son. 

Hdd,  also,  that  when  a  permanent  ten- 
ancy is  trinsferred  and  the  purchaser  accepts 
a  mutation  paUnh  containing  nothing,  in 
express  terms,  to  indicate  the  permanency 
of  the  holding,  such  patiah  cannot  have  tha 
effect  of  converting  permanent  tenancy  into 
a  teuancy-at-will. 

Held,  further,  that  in  an  ejectment-suit, 
the  onus  of  proving  the  permanency  cf  the 
tenure  is  on  the  defendant  alleging  it. 
ISMAIL  KHAN  MAHOMED  v.  AGHORE 
NATH  MUKHERJEE.     7  Q.  W-  N-  784. 
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1JJ4.  Piiviu:)nt  of  rent.  26  B.  410,  col. 
SCO  and  1241  P.  I. 

Lesritimacy. 

135.  Marriage— Continaance  of— Presump- 
tiou — D.vjice— Bardea  of  proof— 7  B.  L.  ii, 
95,  col.  232  P.  I. 

186  Pi-esumptioa  as  to  paternity  of 
child  born  after  deatb  of  husband- 0/iMS— 25 
A.  403  P.  C,  col.  232  P.  I. 

137.  Idegillmacy,  proved — Presumption  — 
DiLotce  —  Rnpudiation — Exict  words,  pi  oof  of, 
if  luceasiiry — Wakf  of  inweable  property — 
OjvrrninenfS'CLiritij — Trutt-property,  appro- 
ytiulion,  ofy  if  rend-'rs  secular — Deposition  of 
witnes.<i. 

I'Ud  law  presames  that  a  child  born  to 
a  Wife  is  the  busband's  ofl.spring  and  it  is 
for  the  p^irty  wbo  alleges  illegiiimacy^  to 
rebut  the  presumption  by  proof  of  non- 
access. 

lu  order  to  establish  a  divorce  by  a 
Mahomedan  husband  of  bis  wife  by  evidence 
of  repuuiation,  it  is  of  vital  imporcance  to 
prove  •  lie  exict  wor is  used  by  tbe  husband 
in  ibe  rapudiatiou  and,  in  tbe  nboonce  of 
BUcU  proot,  it  is  iiiipos=ible  for  a  Court  ta 
coucludo  that  there  was  a  repudiation  or 
that,  if  there  v;as  any,  it  was  of  binding 
eileut. 

Under  the  Ilanift  Law,  tbe  njahf  of 
Government  becuritius,  shares  in  Companies, 
DebouLures  and  other  stock  is  perfectly  logal 
and  valid.     9  C.  L.  R.  66.  diss. 

Tbi3  property  of  a  valid  trust  does  not 
become  sucuiar  by  appropriation  among  the 
trustees,  wbo  are  entitled  to  retain  under 
tbeir  control  Lho  whole  of  tho  trust-proptirty. 
SAKINA  KHANUxM  v.  LADDaN  SaHEBA. 
2<J.  L  J.218- 

dec  J  or  Oilier  facts  col.  109  P.  I. 

138  Evidence — Burden  of  proof — Aliena- 
tion, Uy  a  iliiidu  widow,  suit  by  reversioner  to 
set  aside  —L'^yLtimtcy  of  the  Itst  male  own'-r  — 
Cornell  ucLion — meamvy  of  '  Zouja  '  and  '  Bai  ' 
—  titatement  mada  by  the  pleader  in  the  ab- 
sence oj  cLient — Di'^posuio}}.  on  oath. 

la  a  suit  brought  by  the  reversioner  of 
the  last  male  owner  lo  .set  a^ide  an  alienivtion 
made  by  iba  widow,  the  defence  taken  was 
tuat  tbe  lasC  male  owner  was  illegitimate 
The  Court  found  ihat  the  burden  of  proof  of 
legit  m.icy  was  upon  tbe  defendant.  It  was 
heid  tLat  tbe  presumpLiou  under  the  Evidenco 
Act  was  in  favour  of  legitimacy  and  luarriage 
Eud  bouce  the  burden  of  proof  of  tbe  illegi- 
timacy was  upon  the  pl.iintirt.  In  a  docu- 
ment, executed  by  ibe  senior  wife  of  the 
lather  of  tiie  last  male  owner,,  by  virtue  of 
which  possession  was  given  to  the  l.'v,tter,  she 
deseribod  herself  as  his  "  zoujs.  '*  n^>d  the 
second  wife  Sujn  Bai,  the  mothor  of  tbe 
last  male  owner,  a  '  Z-Juju  sani.'  It  was  held 
that  the  woid  'zouja'  means,  ever,  vtitbout 
the  word  '  mankuba.*  a  wife  and  the 
\?oid  'Bar  a  suffix  to  the  name  Sn  jm,  a  lady 
mistccss^  and  a  wiia  and  aot  a  pru^Litute^    A 
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sfatem^nt  mado  by  a  pleadar  without  proper 
instruction,  in  'the  ahsfMtco  of  his  cli»mc, 
when  qnostionod  by  ilmC'ourt  under  8.  Il7 
of  the  Civil  Proucdute  Code,  should  not  b« 
considered  to  he  a  deposition  on  oath. 
KALIAN  SINGH   v.   MaH.\RaJI.     AWN 

1906  P  214,  .^      ,    ^.,^ 

139  Presumption  aa  to  paternity  of  child 
born  after  deai-h  of  husband.  Non-acoesa 
pioof  — lllnes=i  of  hasbaad  rendering  act  of 
begetting  a  child  improbable.  29  C.  Ill  (P. 
C.)  Col.  231  P.  I. 

Limit ation  Act* 

HO     Limitation  Act  S.  26— Right  of  way — 
Us^r     a.^    of    right— Onus      of    proving  user. 
SH  MKLi    KHUDU      BCKSH    v.    SHAIKH 
TAJUDDfN.     8  C  W  N  1^59- 
S'ee  E  tsement  of  water, 

141  Limitation  Act  127— Suit  by  one  of 
three  widows  againat  her  two  co-widows  for 
paxtiiion  of  widows  estate  in  tbeir  lale  hus- 
band's property — Proof  of  unchastity  on 
part  of  plaiotifl  during  widowhood.  No 
ground  for  refusal.     24  IvI.  441  P.  I. 

142  Limitation  Act  Art.  139  and  144 — 
Landlord  and  tenant — Ejectment — Adverso 
po.ssossion — Pay  by  tenant  of  adverse  posses* 
sion.     26  B.  442  Col.  1950  P.  L 

lis  Limitation  Act  Art.  141— Suit  by 
reversioDtr  for  possession  of  immoveabla 
pr 'perty  on  death  of  Hindu  widow  — Buideo 
of  proof — Timo  of  death  of  widow.  14  M.  L. 
J.  464  Col.  1955  P.  I. 

144  L.im. ration  Act  Art.  142— Adverae 
possession — Title — Suit  for  possession  of  allu- 
vial luid.     26  A   760  Col.  1958  P.  I. 

145  Limitation  Act  Art.  142— Adverae 
possession — ^Jurden  of  proof.  8  B.  L.  R. 
400—15  M.  L.  J.  272  P.  C.  Col.  1959  P.  I. 

143  Limitation  Act  Art.  142— Date  of 
di-iX).sse35ion  —  Burden  of  proof.  59  P.  L.  R» 
lOUL  Col.  1960  P.  1. 

147  Limitation  Act  Art.  142,  144 — Ad- 
verse  posses.'^ioa  —  u nils —Tenants  in  common. 
5  B.  L.  H.  712  Col.  1965  P.  I. 

I4g     Limitation    Act  Art.  136^  144— :Mean- 

ing  of    the    v/ords    out    of    p.)sse3sion   in  Art. 

I  135 — Sait    governed   by  Ait.    144— Burden   of 

I  proof    on    defendant  in.     2  N.  L.  R.    32   Col, 

!  194GP.I. 

Mahant,  purchase  by— 

149  Mabant,  purchase  hy— Recti fication 
o-f  registe!.- — Hindu  L.iw  — Property  held  by 
bead  of  Mw'/. -Presumption.  26  M.  79.  See 
Cols  2S7y  7U  P.  I. 

Mahomedaa  La-cv.  a  Joption  in. 

150  Mabomedan  Law,  adop.ion  in  3  P. 
R  1905.  Sec  Burden  of  pi ovf — Adoption  No,  10. 

IfiaiiGious  Prosecution 

151  Malicious  prosccTition— Reasonable  and 
.^lolmUe  cause— Burden  of  projf—ConviQion. 
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of  plaintiff  by  Magistrate  and  acquittal  on 
appeal. 

Where  ihe  plniiiiiff  was  coiivictcd  of  an 
offence  at  ibo  in;  laiico  of  tlie  doli  iidant  and 
Rcquitteii  on  appcnl,  and  bo  Eued  the  dc- 
fei.danf  for  compunsatiou  for  malicious  pro- 
Boculion  — 

IJilcl,  lliat  the  on ns  cdBt  by  law  on  the 
plaintiff  was  f-pccially  beovy,  and  lie  must 
Bbow  tluvt  Ibc  original  com-iction  proceeded 
on  evidence  known  to  tbe  complainant  to  ba 
false  or  wns  due  tc  tlu^  wiliul  i-upprt-bsion  by 
him  of  material  iiifovmaliin.  KoisA  THIM- 
MA  l^KDDT  V.  I3ATIJJM1  CHB.1S1S1A  KEDDI. 
16MLJ  18. 

162  Moliciciis  profic  cut  ion— Malice  in  laiv- 
Reasonable  and  pivbable  cauite— Burden  of 
proof . 

To  report  to  tbe  Police  in  good  faith 
even  mistakenly  cannot  involve  legal  malice 
unless  grots  careles£,neBS  be  an  ini,redient  in 
the  proccedirg. 

In  a  suit  for  compensation  for  malicious 
prosecution,  it  does  not  re^t  entirely  on  tbe 
accuser  (defendant)  to  rebut  tbe  prima  facie 
evidence  arising  from  tbe  finding  of  Crimi- 
nal Court  in  favour  of  accused  (plaintiff)  by 
showing  that  he  bad  reasouable  and  pro- 
bable cause.  The  judgment  of  the  Criminal 
Court  is  admissible  in  the  suit  as  a  relevant 
fact.  1.  C.  W.  N.,  p.  537,  referred  to. 
FEROZSB.AH  DOSSABHOY  DAIU'AH  v.  J. 
W.  WOU'iEKSZ.    60PIli802=78P  LE 

158  Malicious  prosecuiion—Burden  of 
proof —Ren .^ onable  and  piobable  cause. 

In  an  action  for  malicious  prosecution 
the  plains itf  has  to  prove,  first,  that  he  was 
innocent  aud  that  bis  innocence  was  pro- 
nounced by  tbe  tribunal  before  which  tbe 
accusation  was  made.  Order  of  dismissal  of 
the  charge  is  not  sufficient  to  prove  its 
falsity.  L.  R.  11,  Q.  B.  D.  440  and  L.  B.  11 
App.  Case  2t7,  referred  to.  NALLIAPPA 
GOUNDAN  D.  KALLAPPA  GOUNDaN. 
24  M.  59. 

154  Appeal  to  Privy  Council— Civil  Proce- 
dure Code  {Act  XIV  of  1862)  s.  600-  Certifi- 
cate that  api^eal  to  the  Privy  C'mncil  involves 
a  qvesiiov,  of  laic — Malicious  prosicution— 
Questions  of  malice  and  reasonable  and  pro- 
bable CG use— Concurrent  fuudiuqs  of  Lower 
Courts.  ''      ^ 

Id  an  action  for  malicious  prosecution 
ID  which  iiiG  plai.'tiff  claimed  lis  3,00,000 
as  damages,  'be  Court  of  fust  jostance  dis- 
missed tbe  suit,  holding  that  tbe  plaintiff 
had  not  proved  either  the  existence  of  ma- 
lice or  tbt,  ab  eucj  of  reasonable  and  pro- 
bable cause.  The  plaintiff  apperJed  and  the 
appellate  f  ourt  dismissed  the  appeal  on  the 
same  ground,  and  on  appeal  to  the  Privv 
Council,  their  lordship  also  held  that  both 
as  regard?  malice  and  the  tth.^ence  or  reason- 
able and  proba"b!e  cause,  tbe  plaintiff  had 
fai.ed  to  discharge  the  burden  of  proof 
VJhich  lay  upon  him.  The  case  came  before 
tne  i'nvy  Council,   on   a   certificate   granted 
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by  the  High  Court  of  Bombay  that  the  ap- 
peal involved  a  sub.staritial  question  ol  laW. 
Ittippt'nitd  to  th.jir  Lordships  of  tbe  Privy 
Couiic  1  tbia  thi'i  certificate  must  have  been 
granted  under  a  misapprchensiou.  The  only 
question  involved  was  a  question  of  fact  on 
which  there  were  coucurrunt  findings.  Ao- 
C'jrding  to  English  Law,  it  it*  tor  the  Judge 
and  not  for  the  jury  to  determine  what  is 
reasonable  and  probable  caUse  in  an  action 
for  ma,licious  prosecution.  The  j  Jry  finda 
the  fiicts.  The  judge  draws  the  proper  iu- 
fcience  from  the  findings  of  tbe  jury,  la 
that  sense  the  question  is  a  question  of  law. 
But  where  tbe  case  is  tried  without  a  jury, 
there  is  really  noibijig  but  a  question  of 
fact,  and  a  question  of  fact  to  be  determiued 
by  one  and  tbe  same  person.  PEbTuNJI 
M.  MODY  v.  QUEEN  INSURANCE  CO., 
25  B  ,  832. 

155  Malicious  Prosecution — Omis  of  proof — 
hinocencc — Reasonable  and  probable  causer- 
Malice — Judge   of   law  and  facts. 

In  a  suit  for  malicious  prosecution,  in 
order  to  enable  tbe  plaintiff  to  suci.od  he 
must  prove,  first,  that  be  was  innocent  of 
the  charge  brought  again.-^t  him;  secondly, 
that  the  defendaiU  acted  without  reasouale 
and  probable  cause  in  instituting  the  pro- 
secution; and  thirdly,  he  must  satisfy  the 
Court  that  the  defendant  was  ac'-uaied  by 
feelings  of  malice  in  tbe  course  v/hicb  he 
took.  Tbe  question  of  leasouablo  and  pro- 
bable cause  is,  if  the  case  is  tried  by  a 
Judge  with  a  jury,  a  question  for  the 
Ju<ige  and  not  for  the  jury:  but  in  India, 
where  there  is  no  jury,  ihe  Judge  bccoiires 
himself  the  Judge  of  thd  law  and  the 
facts.  Pestonji  Mody  v.  Tbe  Queen  In- 
surance Compa,ny  (I.  L.  R.  25  Bona  ,  332), 
referred  to.  HaRISH  CHUNDSR  ^EUGY 
V.  NISHI  KAl^TA  BANERJEE,  28  C-, 
591. 

1-5-8  Malicious  Prosecution — Malicious  at' 
rest,  ac'ion  for— Not  tnj,%ntaii table  when  ar- 
rest order  by  officer  invested  with  discre- 
tionary power,  before  whom  the  full  facts 
were    placed   by    the  defendant. 

An  action  for  malicious  arrest  is  not 
sustainable,  when  tbe  defendant  has  placed 
all  tbe  facts  before  the  officer  having  the 
discrt.lionary  power  to  order  such  arrest 
and  when  such  officer  with  fnli  knowledge 
of  all  the  facts  exercised  his  discreLiou  and 
ordered  tlie  arrest.  lu  an  action  for  false 
imprisonment,  the  onus  is  on  tbe  de- 
fendant to  plead  and  prove  affirmatively 
the  existence  of  reasonable  cause,  whereas, 
in  an  action  for  malicious  prosecutioi  ,  the 
plaintiff  must  allegn  and  prove  affirmatively 
its  non-exit,tence.  THAKDI  HAJJI  v.  BUDR- 
UDIN  SAIB,  29    M-  208- 

157  Search — Suit  J  o'  damages  for  malicious 
search  ptovivg  dii^honesty  and  '*  mala  fides  .'* 

Tbe  decision  of  a  suit  for  damuges  for 
malicious  search  turns  upon  two  quefeiions, 
first,  was  the  defendant  acting  in  iLo  dis- 
charge of  some.duty  which  the  law  recognised 
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when  he  searched  the  plaintiff's  house,  second, 
if  he  was,  did  the  detoudi^nt  act  dishonestly 
and  was  ha  prompted  by  a  desire  to  injure 
the  plaintiff.  NAHASlMhiA  SHaNKAU  v. 
IMAM.    5  B.  L.  R  6G7-27  B  590- 

Marriage. 

158  Marriage— Contract— Pan  money  paid 
— Suit  for  inonuy  paid  and  damages — Public 
policy— Onus      1  0.  L.  J.    2G1   Col.    319    P.I. 

159  Marriage — Lapse  of  time. 

It  is  for  the  person  who  alleges  his  legi- 
timacy to  bring  forward  satisfactury  evidence 
in  support  of  tueallcguJ  marriage. 

Held,  also,  that  in  the  particular  case  be- 
fore their  LordsLiipd,  making  all  duo  allow- 
ance fur  the  ditticultios  occasioned  by  lapse 
of  time  and  the  deaths  of  persons  who  migbt 
have  thrown  light  upon  tbe  question,  their 
Lordships  were  unable  to  hold  tbat  the  mar- 
risge  wu,s  proved.  aMJaD  ALI  K]rI-\N  v. 
NaWAB  ALI  KHAN.  (LORD  MACNaGH- 
TEN;.    5  C  L.  J.  9  B  L.  &•  264  p.  C. 

liosiie  profits. 

160  Me&ne  profits — S^l^t  for — Onus  of  proof 
— Kxidence  and  extent  of  rigid. 

lu  a  suit  for  mesne  profits  as  in  other 
oases  it  is  incumbent  on  the  plaintiff  to 
establish  not  only  the  cxisLunce  ut  nis  rights, 
but  also  the  extent  oi  it.  ISHaN  OHaISLRa 
BUDHA.N  v.  AMUDDiN    MIA.     5    C-  W-  N- 

720 
Ifinority. 

161  Compromioe  on  behalf  of  minor  of 
execution  proceedings — Sanction  of  Court — 
Power  1.0  revoke,  b  13.  L.  K.  tj65— 26  B.  l09 
Col.    1621  P.  1. 

162  Missing  heir — Succession — Grand  child- 
ren by  predeceased  son  —  Presumption  of 
death  of  missing  person — Onus.  33  C  173  P. 
C.    Col.    227  P.  1. 

Mortgage. 

163-  Attestation,  valid  of-Evidence — Onus 

— 'Omnie    rite   essoacta — Eoreclosure    suit — 2 
N.  L.  U.  10  Gul;  608  P.  I. 

164-  Coii'udttaiioit, —Denial  of  execiuion 
and  passing  of  consider  anon,  by  third  par  ly. 

II  an  action  to  enforce  a  mortgage  secur- 
ity is  contesled  by  the  mortgagor  and  execu- 
tion is  admitted  by  or  proved  agAiust  him, 
the  onus  lies  upt)n  him  Lo  prove  the  recitals 
as  to  the  payment  oi  coudideratiou  for  the 
deed  which  he  executed  are  untrue.  When 
it  is  contested  by  a  stranger  who  denies  that 
the  bond  was  executed  and  also  asserts  that 
there  was  no  cousideraliou  fur  the  mortgage 
the  onus  is  upon  the  mortgagee  to  prove  his 
ease.  6  U,  266 ;  17  A.  4^:8;  5  0.  VV.  N.  iO-'i;  5  C. 
L;  J.  653  ref.  to.  3  C.  VV.  N.  cccxxiv  diss. 
fr.om.  BISUEbWAU  DYaL  v.  HaKBa^S 
SAHAY.    6C.  L.  J.6o9. 


Burden  of  proof    {Contd.) 

165-  Burden  of  proof — FrauduleiU  Mart' 
gage. 

In  a  suit  by  a  mortgagee  upon  his  mort- 
gage against  the  mortgagors  and  the  auc'.ion- 
purcliasors  who  had  puicha^-ed  the  murfc- 
gag'id  property  in  execution  of  a  decree 
against  the  mortgagors,  Jield  the  hurdyn  of 
proving  that  the  uiurtgago  Subject  of  the  suit 
was  genuine  and  not  fraudulent  lny  on  the 
mortgagee.  6  Cal  ,  208,  24  Cal.  62|  refeir-d  to. 
SHIB  NAUAIN  PA  HA  HI  v  SHANKaR 
PANIGRAHI.     6     W-    N     C   P   403. 

166-  Mortgage  —  liedcinplion,  —  Subsequent 
money  bonds — Provision  asfo  ik-  payment  of  the 
bonds  before  redemption — Gloggi'ig  the  equity 
of  redemption — Once  a  inoitgige  always  a 
mortgage  andnothing  but  a  mortgage. 

In  the  year  I86y,  the  plaintiff's  deceased 
father  mortgagad  his  liods  with  po^isessioa 
to  the  defendant's  deceased  father  under  two 
mortgage-deeds,  and  in  the  year  18o2,  the 
plaintiff  passed  two  money  bonds  to  the  de- 
fendant's deceased  .father,  vvhicti  couiamed 
a  clause  piovidrag  that  the  amount  due  ot»- 
the  mortgages  should  not  be  paid  in  redemp- 
tion of  tne  pioperiy  unless  that  wuicn  was 
due  on  the  money  bonds  was  also  paid.  The 
plaintiff  having  tilea  a  suit  lo  luueem  t.h« 
lauds,  the  deiendants  objjcied  to  the  redemp- 
tion under  the  above  clause. 

Held,  that  the  said  clause  had  the  effect 
of  cloggiug  the  equity  of  redemptiuu  aud  was 
void.     KaJaIaL    SiilVAJi.     2/    B   i54. 

166  (u)  Mortgage — Registration — Property 
comprised  in  mongage,  non-existence  of, — O.iUi 
of  ;p  roof. 

In  a  suit  to  enforce  a  mortgage  bond 
which  was  registered  ui  the  Sealdalj  iiogiscry, 
on  tUe  giuuad  that  one  of  Lua  properties 
mortgaged  was  m  the  Sea.ldah  aidirioc,  ih« 
deieuaaut  set  up  tLie  defeuee  ti-ai  inaomuch 
as  there  was  no  such  properly  in  exiaieuca 
in  the  Sealdah  district,  the  registratioa  of 
tne  mortgage  was  bad,  and  tbe  deed  as  a 
mortgage  nad    no  t^fioacy  in  law. 

Held  that  the  onus  was  on  the  defendant 
to  show  with  every  clearaeos  that  no  property 
in  the  Sealdah  diotrict  had  been  compnsed 
in  the  mortgage.  JOGINI  MOHAN  Uil.iT- 
TEUJi  y.  bHOjT  jNAi'H  GHO^iAL.  3i  Q- 
146. 

it)/  Morig'j-:  by  loldow— Legal  utCLSstly, 
proof    oj  —  Lup^e    of    lduc — Quunnun    oj  piouf. 

Lapse  ot  lime  is  an  element  ot  cou- 
bideratiou  ;  it  may  absolve  the  m.ortg.»gue 
from  ibe  nigii  aiaudard  oi  pruoi  t,n,i,t  would 
be  required  m  relation  to  a  recuut  transacuion* 
but  it  cannot  dispense  vv»iu  tne  necessity 
for  souie  pool,  or  creaie  a  bar  to  redomptiou 
on  p.-yiuout  of  a,il  iLiai  is  Icg.uiy  duti. 
SUB.ii-NiUAO  V.  VINaYAK.  4  ii.  Ii  ii 
460. 

Mortg^age  or  Sale. 

168-     M<.'Ugagc  or  sale— Burden  of  proof . 
Piaiut:ff-respoiideut    sued     defeudauo'ap- 
pellaut   lor    Uau   recovery  of   a   piwde  ot  land 
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which  he  bad  mortgigod  to  her  13  years  be- 
fore. Dofondant  adiuilied  LbG  mortgago, 
but  coi)tot\dcd  that  it  had  been  convort'^l 
into  a  Hiilo  one  yoar  afterwards.  Of  this  siie 
produced  no  evidence  except  a  map  showing 
ber   name  aa  the  owner. 

Hrl  I,  foll.nviiig  the  ruling  in  Maung  Po 
Te  V.  Ma II II II  K:/,iw,  1  L.  B.  U.,  215,  tlmt  the 
buidcMi  of  proof  W!is  on  defendant  and  that 
ehe  li:\d  failed  to  discharge  it.  Ma  U  Yi.  v. 
Po  Su  (1902),  8  B.  Tj,  11.  189,  distinguished. 
Ko  Po  Win  V.  U.  Pt\  Civil  Regular  Appeal 
No.  42  of  1901  (unreported)  referred  to.  MA 
DAN  D  V  V.  KYAW  ZAN.  8  L  B  R-  J 905, 
P  5 

169-  Mutation  c{  names  in  Revenue  Re- 
gister IX  — '•  Pavalpaing  "  admissibility  in 
evidence-30  L/B.  R.  1906.  p  250,  col.  247, 
P.  I 

170-  Suit  for  redemption— Plea  of  sale — 
Po.'<s''ssion  of  t  hi  I  ill  years,  presumption  from — 
Eoid^'iice  Act  S   110, 

Where  the  plaintiff  sues  for  the  redemp- 
tion of  a  raortgnge,  and  the  defendant  denies 
the  mortgage  at;d  alleges  that  he  is  in  posses- 
sion of  the  property  under  a  sale,  and  where 
it  was  found  that  the  defendant's  possession 
extended  over  thirty  years,  it  was  held 

(1)  that  such  poasession  was  prima  facie 
evidence  of  ownership  (S.  110  of  the  Evidence 
Act) : 

(2)  that  the  burden  of  proving  ths  mort 
gage  lay  on  the  plaintiff,  and  that,  as  such 
burden  was  not  discharged,  the  pliinuff  was 
notenti'led  to  a  decree,  KANAKKU  SAVA- 
BIMUTilU  V.  AUNDIPERUMAL  GOPALA 
KKISHNAN,    22  T  L  R-  89. 

171-  Mortgage  and  sale  of  ancestral  "proper- 
ties— Burden  of  proof  in  either  case  as  to 
validity  of,  against  interest  of  other  members 
of  thb  family. 

lu  the  case  of  alienation  by  mortgage, 
by  a  mit-ikshara  father  or  karnavan  of  a 
Malabar  Tarwad,  the  sons  should  prove  the 
illegality  or  immorality  of  tho  specific  debt, 
or  the  non-existence  of  the  debt  [i.  e.,  absence 
of  consideration),  and  unless  this  is  proved 
no  relief  could  be  given  them  against  attach- 
ment of  the  family  property  by  the  cred  tor. 
But  in  the  ca^e  of  sale  and  assignment  of 
mortgage  security,  it  is  the  alienee  that 
should  prove  the  purpose  for  which  the 
alienation  becomes  binding  on  the  sons 
or  that  it  whs  with  Hie  son's  consent. 

Held,  also,  that  the  debtors  of  the  family 
had  the  right  to  pay  mortgage  moneys  due 
by  them  to  the  father  and  obtain  release. 
SIVAJNANAM  PILLAI  v.  aRUMUKAM 
PILLAI    SIVAJNANAM  PILLAI.     23  T:  L- 

Nesrliirence  of  Railway  Company 

172-  Respt^nsibility  of  a  Railway  Com- 
panp  in  the  ♦care  of  p<issengers — Negligence. 
28  C.  401,  col.  822  P.  L 

173  Hindu  Liaw  -Widow  in  posesssioyi  of 
deceased  husband's^  property  ousted  by  adopted 


Burden  of  proof    (Contd.) 

son — Mesne  profits  — Maintenance — Set  off-— 
Sunn  expended  on  funeral  ceremo7iies  of  late 
uioiier. 

A  Hindu  vvidow,  who  had  been  for  soma 
years  iu  pusaession  of  tl>e  immoveable  pro- 
perty of  her  deceased  husband,  was  ouated 
by  a  claimant  who  proved  his  title  as 
adopted  son  of  the  said  ddceased>husbaudy 
and  a  decree  for  mesne  profits  was  givea 
against  the  widow. 

Held,  on  appeal  in  execution  of  the  dt- 
oree  for  mesne  profits;  (I)  that  in  absence 
of  evidence  of  negligence,  the  decree-holder 
was  entitled  only  to  the  rents  actually 
collected;  (2)  that  the  widow  was  entitled 
to  set  oti  her  claim  for  maintenance,  which 
was  to  be  fixed  with  due  regard  to  the 
extent  of  the  property  and  the  social  posi- 
tion of  tb)  widowj  and  (3)  that  the  widow 
wes  entiiled  to  set  off  such  reasonable 
amounts  as  might  have  been  expended  by 
her  on  the  funeral  ceremonies  of  her  lat* 
husband,  which  the  adopted  son  would 
otherwise  have  been  bound  to  perform. 
Sreemuty  Nittokissoree  Dossee  v.  Jogendra 
NauDh  Mullick  (L.  R.,  5  I.  A.  55  referred  to.) 
DALEL  KUNWAR  v.  AxMBIKa  PALTAP 
SINGH.    25  A-  266- 

174  It  was  •not  proved  that  Nepal  came 
within  the  definition  of  India  where  a  com- 
mission could  l>e  issued  for  the  statement 
of  a  witness.  SINGBIl^  LAMA  v.  THE  EM- 
PEROR.   7  C.  W-  N  735  Cr. 

Nea^otiable  Instrumen^t  Act- 

175  Notice  of  dishonor — Forbearance  to 
sue  acceptor — Effect  against  drawer- -26  M. 
239-6'ee  Col.  538  P.  1. 

176  Negotiable  instru7nent — Hundi — Suit  by 
one  of  two  joint  endorsees  of  hundi  for  de- 
claration that  half  the  consideration  was  pay' 
able  to  himself-  Allegation  of  grant  in  writing 
the  endorsement  made  by  the  other  joint  en- 
dorsee. 

One  Mathura,  as  the  payee  of  a  bundle 
endorsed  it  over  to  Hira  Lai  and  Ganga 
Baksh.  Hira  Lai  and  Ganga  Baksh  in  turn 
endorsed  the  hundi  in  favour  of  Keshal 
Deo.  Keshal  Deo  paid  haif  the  money  due 
on  the  hundi  to  Ganga  Baksb,  but  refused 
to  pay  the  other  half  to  Hira  Lai  without 
the  consent  of  Ganga  B.i,ksh,  Hira  Lai 
accordingly  sued  Ganga  Baksh  and  Keshal 
Deo,  claiming  a  declaration  that  he  was 
entitled  to  the  other  half  of  the  money  due 
on  the  hundi.  Ganga  Baksh  set  up  a  defence 
that  the  joint  endorsement  had  been  made 
fraudulently  and  that  he  alone  was  really 
entitled  to  the  whole  of  the  money. 

Held,  that  under  the  circumstances  of 
the  case,  es^pecialiy  as  Ganga  Baksh  had 
joined  m  endorsing  the  hundi  over  to  K'shal 
Deo,  it  v?aa  for  Ganga  Baksh  to  prove  affir- 
matively the  fraud  set  up  by  him  and  nob 
for  Hira  Lai  to  show  that  no  fraud  had 
been  committed.  HIRA  LAL  v.  GANGA 
B.vKSH.    1904  A.  W.  N- 17. 
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Notice 

177  Priority —Notice— Onus  to  prove.  25 
M.  1  col.  490  P.  I. 

178  Notico  to  quit  — 01  j  ction  as  to  want 
of  notice  to  quit — socond  ikppeal  —  Ej  ictmeot 
suit.     26  B.  360  Col.  1255  PI. 

179  Notice  of  dibhoiior  to  drawer  where 
drawee  has  failed  to  accept  — Acccptanco  of 
hundi  as  conditional  or  absolute  payment. 
13  M.  L.  J.  252—20  M.  526  col    548. 

Note.— For  26  M.  252  read  26  M   526. 

180  Land  purchased  from  OHtensible  own- 
ers-Claim to  recover — Proof  of  purchase  with 
notice. 

Where  plaintiffs  had,  by  giving  posses- 
sion and  reporting  to  the  thugyi  years  pre- 
viously that  they  had  sold  the  land  outright 
to  the  first  defendant,  put  him  in  the  posi- 
tion of  ostensible  owner  of  the  property,  and 
first  defendant  in  turn  put  the  second  and 
third  defendants  in  the  position  of  osten- 
sible owners. 

Held,  that  plaintiffs  in  claiming  to  re- 
cover from  persons  who  had  brought  from 
the  ostensible  owners  were  bound  to  allege 
that  those  persons  brought  with  notice, 
actual  or  constructive,  that  the  land  was  not 
the  absolute  property  of  the  ostensible  own- 
ers, and  to  fix  them  with  knowledge  of  this. 
U  TO  AND  ANOTHER  v.  R.  M.  S.  MEYaP- 
PA  CHETTY    AND  FOUR   OTHERS.     1  L- 

B  R  1900-1902  p.  107 

181  Objection  heard  of  for  the  first  time — 
Authority. 

Although  it  is  no  ground  for  holding 
that  an  objection  has  no  force  merely  be- 
cause one  of  the  kind  has  never  been  hoard 
of  before,  it  lies  on  the  obj'jctor  to  sub- 
stantiate his  objection  bv  some  authority. 
EZRA    V.   THE     SECRETARY    OF   STATE. 

7  C  W.  N.  248;  30  G  36  at  73 

See  for   other  facts   Col.  640  P.  I. 

182  Landlord  and  tenant — Ejectment  suit 
— Permanent  tenancy — Recognition  by  land^ 
lord — Evidence — Presumption. 

The  plaintiff,  a  rautwalli,  alleged  that 
the  defendants  were  his  teoants-at  will  and 
sought  to  eject  them.  The  land  had  been 
occupied  by  the  defendant's  predecessors  at 
an  unaltered  rent  for  100  years,  although  its 
saleable  value  had  increased  from  Rs.  300  to 
Rs.  3,000  ;  they  had  built  on  it  and  had  dealt 
with  it,  in  its  earlier  and  in  its  enhanced 
value,  by  sale  and  mortgage.  In  1852  a  patta 
and  a  kabulij'at  of  the  laud  in  question  were 
exchanged  between  the  then  mutwalli  and 
the  purchaser  of  tenant's  rights  who  was 
predecessor  of  the  defendants.  In  the  ka- 
buliyat  and  relative  pitta  mention  was  made 
of  a  piece  of  land  being  taken  off  for  a  road 
and  that  there  was  to  be  no  claim  to  abate- 
ment of  rent  on  this  account.  The  patta 
provided  that  jumma  would  be  paid  accord- 
ing to  former  custom  and  practice  and  t)yB 
mutwalli  stated  that  the  transaction  would 
Ibe  operating  as  long  as  his  authority  would 
ftlt. 


Burden  of  proof   {Conid). 

Ileld,  that  the  defendants  had  made  out 
their  case.  1  he  patta  and  the  kabuiiyat  ne- 
gatived the  plaintiff's  c»so  for  they  recognizad 
the  sale  of  tuijantb'  rights  at  unaltered  rent, 
NILPvATAN  MaNI)\[.  y.  rSMXlL  TCHaN 
MAHOMED.    8  C- W- N  895-32C  61- 

183  Occupancy  right — Lessor  and  Les- 
8ee--Adverse  possession  — Non-p  lyment  of 
rent,  if  creates  adverse  pos8eafaiou--25  M. 
507  Col    l'J48  V.  I. 

181     Ownerriliip   of  alluvial    land       Accre- 
tion—  River  tidal    or  uon- tidal — 27    A.  CG5    P. 
C.    Col.  2142  P.  r. 
Parda-nashin  Lady. 

185  Parda  na.^bin  lady  or  woman  — Exe- 
cution of  bond  by — Undue  influence — 'Joo- 
sideratiou — Bu.-den  of  proof — Issue.  Omis- 
sion   to  frame--77  P.  R.  1903   Col.    2Gi  P.  I. 

188  Projf — Ecp.cution  of  mjrtgage-deed  by 
a  parda-nashin    lady. 

The  Privy  Council  afl&rmod  the  judg- 
ment of  the  High  Court  which  had  dis- 
missed the  plaintiff's  suit  on  a  mor^gige- 
decd  against  illiterate  parda-nas)iin  lady  oa 
the  ground  that  it  was  not  proved  that  the 
executant  uudf  r^^tood  the  effects  of  the 
deed.  It  V7a3  found  that  she  was  cot  liable 
for  any  of  the  debts  secured  by  the  deed 
until  she  made  herself  liable  for  no  ap- 
parent re*8on.  ANNOD\  INFOHUN  ROY 
CHOWDHURY  V.  BHUBAN  MOIIINI  DE- 
Bl.  V.W.N-.C.  1901,  P  489-28  C- 546 
(P.  C). 

187  Parda-nashin  lady.  Deed  executed 
by — Onus. 

In  the  case  of  deeds  and  powers  fxecut- 
ed  by  parda-nashin  ladies,  it  is  requisite 
that  those  who  rely  upon  them  shouid  .satis- 
fy the  Court  that  they  had  beeu  explained 
to,  and  understood  by,  those  who  ex-.'cuted 
them.  MUSSaMMAT  sHAMBaTI  KOE'lI 
V.  MUSSAMMAT  JAGO  BIBI.  4  BLR-, 
444  =  6  C.  W- N,   682  (P.  C). 

188  Impartible  estate — Hindu  Law — Mi- 
takshara — tiurvivon-hip — Grant — DevuLulion  of 
— Construction  of — Restoration  of  grant  with 
altered   conditions. 

When  impartible  property  passes  by 
survivorship  from  one  line  to  another  it  de- 
volves not  necessarily  on  the  coparcener 
nearest  in  blood  but  on  the  neare.-it  co- 
parcener of  the  senior  line— 4  Mad,,  250,  17 
Mad  ,  316,  foUuwed. 

Held,  upon  evidence,  that  the  playama 
was  up  to  17G5  held  by  one  member  of  the 
family  only  not  being  subject  to  the  ordi- 
nary   rule  of  Hiiidu   Law. 

Hdd,  upon  the  consfruction  of  the  san- 
nad  of  grant,  tliat  there  was  nothing  ia 
the  terms  of  the  saunad  to  justify  tlip  idea 
that  any  thing  beyond  a  settlemeut  waa  io 
contemplation.  The  operativa  part  of  the 
instrument  beginning  with  the  third  para- 
graph merely  declared  the  permanent  an- 
nual jamma  which  had  heen  fixed  on  the 
zamindari. 

From  the  grant  and  the  altered  terms 
on   which   it   was  made    it   did   not  appear 
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Burden  of  proof    (Contd) 

that,  fcliero  waa  any  intent'on  on  the  part 
of  CVovernrndiib  to  alter  llio  iinpiriiblo 
ohnrncter  of  the  oatnte. — 11  Mad  ,  3Sr)\  14 
Mad..  .i44\  L.  n  ,  6  I  A.,  310,  '2  Mid  ,  l:ii*.  ll 
M  L.  J.,  29,  r,'irr>.'d  to.  K-XOIII  YUR\ 
0.">D\YMlj».  K\«!Kr  IvAr/lYAN\  OODX- 
YAR    M.    L    J.,  1901.  p.  192=24  M,  562 

Partition. 

189  Hindu  law— Dayabhaga -Joint  family 
—  Presumption    of   joint    property. 

The  prosumptioii  of  law  that,  whilo  a 
Hindu  family  roni'iins  j)int,  all  property 
including  acijuislions  made  in  th^  name 
of  individual  inomherB  is  joint  property 
does  not  apply  to  the  case  of  a  joint 
family    gov^'rnod    by    the      DaynbJiaga. 

In  a  suit  by  the  pluitjtifT  agains*".  his 
brother  by  right  of  inheritance  from  fa- 
ther it  appeared  that  a  certain  property 
was  acquired  during  the  lifetime  of  their 
father  in  the  naaie  of  the  defendarit  who 
rumaiuod    iu    cxulu:iva    possedsiori    of   it. 

Held,  that  the  o?i.?fs  of  proving  that  the 
property  was  the  property  of  t,he  father  lay 
on  the  plaintiff.  SARaDA  PHOSAD  RAY  v. 
MAHANANDA  RAY.     31  C-  4*8- 

190  Pariitioii  of  ancestral  CHtaie— Mortgage 
—•AUegatioits  regarding  suhsegnent  loans  on 
fiiortgaga  and  bi>gus  partition — Burden  of 
jjroof.  U.  B.  R,  1901,  P.  3,  (Burden  of  proof), 
P.  35  (Limitation),  col.  1978,  P.  I,  patni    sale. 

191  Putni  S'de—Snit  by  purchaser — Suit 
for  2i'>H!iefif,ioii — Land  within  pittni  area — Mai 
or  lakheraj. 

When  a  purchaser  at  a  putni  sale  proves 
his  purchase  aud  on  his  applying  for  posses- 
sion is  resisted  by  persons  holding  lauds  in- 
cluded wiLhin  the  am.bit  of  the  putniienxjiXQ, 
who  sets  up  the  defence  that  the  lands  held 
hy  ihBxn  s.xe  lakheraj  fndL  not  inal,  it  is  for 
the  defendants  to  prove  that  the  lands  have 
been  held  not  under  the  putni  tenure,  but 
as  lakheraj.  14  M.  I.  A.  152  distinguished. 
SASHI  BHU3AN  BAKSHI  v.  M  ^ HOMED 
MATAIN.     4C.Ii.  J.548. 

192  Sale  of  patni  -  Publication  of. 

In  the  case  of  a  sale  of  putni  taluk  the 
burdun  of  proof  is  on  the  zemindar  to  es- 
tablish that  there  was  a  propez  publication 
of  the  notice  of  sale.  SHEO  RATaN  SINGH 
V.  NET  LAL  SAHU.     Q  Q   W-  N-  688- 

The  fact  that  the  lessee  had  notice  that 
the  property  she  was  acquiring  was  dabutter 
property  does  noc  preclude  the  lessee  from 
being  regarded  as  a  purchaser  within  the 
meaning  of  article  134,  schedule  II  of  the 
Limitation  Act.  aud  an  "assign  for  valuable 
consideration,"  within  the  meaning  of  S. 
10  of  the  Limitation    Act. 

Under  section  10  of  the  Limitation  Act, 
time  is  po  bar  to  an  action  against  the 
trustee  himself,  his  representatives  or  assigns, 
except  an  assign  for  valuable  consideration, 
but  as  regards  the  latr,er  the  period  of  12 
years  from  the  date  of  the  purchase  is  to  be 
the  period  within  which  suit  must  be 
brought.   2  C.  L.  J.  546  (552),  referred  to, 


Burden  of  proof    (Gontd.) 

A  permanent  lease  including  *'  all  rights 
of  various  kitxls"  with  the  exception  only 
of  the  homestead,  includes  the  minerals. 

Having  r(!gard  to  the  proviso  of  sectioti 
53  of  the  Code  of  Civil  Pr  jcoduro,  an  amend- 
ment of  the  plaint  a  year  or  more  after  tha 
institutio  of  the  suit  and  inconsistent  vsith 
the  original  claim  is  improper  and  should  not 
be  allowed. 

193  Permanent  settlement — Suit  of  posses- 
sion— Reformation — Accretion — Regulation  XI 
of  18^5,  Section  i,  cl.  (3) —Acce:,sion,  meaning 
of—Gooernme)Lt,  rights  of,  if  different  from 
that  of  prloale  oioner — Submersion — Continutig 
presumption  of — Case  not  made  in  the  plaint^ 
if  open  to  plaintiff — Adoerse  possession — Maps 
Thak  and  Survey,  effect  of — Presumption — 
Onus  of  proof  of  lands  existent  at  the  perma- 
nent Settlement — Abandonment  of  submerged 
land,  proof  of. 

The  state  of  things  described  in  the  Thak 
and  Survey  maps  cannot  be  presumed  to  hay© 
existed  at  the  time  of  the  Permanent  Settle- 
ment. 

The  question  what  lands  were  included 
in  the  Permanent  Settlement  is  a  question  o{ 
fact  and  not  of  law,  whicli  may  or  may  not 
be  satisfactorily  proved  by  subsequent  Survey 
maps. 

The  onus  of  proving  that  any  particular 
lands  were  included  iu  the  Permanent  Settle- 
ment of  1793  is  clearly  on  those  who  affirm 
that  such  was  the  case  and  the  burden  of 
proof  is  not  necessarily  shifted  by  the  pro- 
duction of  lihe  Thak  and  Survey  maps  show- 
ing that  specific  lauds  are  included  in  a  parti- 
cular estate. 

The  Thak  and  Survey  maps  are  valuable 
evidence  of  the  state  of  things  at  the  time 
they  are  made,  but  it  does  not  follow  that 
they  show  conclusively  what  was  the  state  of 
things  at  the  time  of  the  Permanent  Settle- 
meDt.    30  Gal  291  followed. 

Where  no  case  of  acquisition  of  title 
by  adverse  possession  was  made  in  the 
plaint,  nor  was  the  question  raised  directly 
or  indirectly  in  any  of  the  issues,  the 
plaintiff  ought  not  to  be  allowed  to  succeed 
upon  such  a  case  which  was  not  made  ia 
the  plaint.  8  Gal.  975,  referred  to.  14  Gal. 
592.  cited. 

To  prove  title  to  laud  by  adverse  pos- 
session, it  is  not  sufficient  to  show  that 
some  acts  of  possession  have  been  done 
for  the  possession  required  must  be  ade- 
quate in  continuity,  in  •publicity  and  in  ex- 
tent to  show  that  it  is  possession  adverse 
to    the   competitor.   27   Cat.    9iS  followed'. 

The  doctrine  of  constructive  possession 
applies  only  in  favour  of  a  rightful 
owner  and  must  not,  as  a  rule,  be  extended 
in  favour  of  wrong  doer,  whose  possession 
must  be  co^ifined  to  laud  of  which  he  ia 
actually  in  possession  27  Gal.  221.  24  Gal. 
256,  referred  to  and  followed  29  Gal.  518 
referred    to. 

Where  land  whicti  has  been  submerged 
reforms  and  is  identified  as  having    formed 
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Burden  of  proof   (Contd). 

part  even  by  accretion  of  a  particular  estate, 
the  ovvuor  of  that  eatato  is  entitled  to  it,  L, 
B.  2  I.  A.  28  ;  14  B.  L.  R.  2G8  applied. 

Where  Goverumout  acquires  property 
under  ol.  (?)  of  section  4  of  Regulation  XI  of 
1825,  either  as  an  island  surrounded  by  an 
uufordable  channel  or  as  an  accession  to 
lands  held  by  Government,  it  doot  not  become 
a  trustee  for  the  public  ;  it  is  entitled  to  deal 
with  the  property  in  the  same  way  as  any 
ether  part  of  the  territory  of  the  State  as  its 
disposal.  If  it  permanently  or  temporarily 
settles  the  estate  to  which  it  ha^s  thus  acquired 
title,  the  holder  of  the  settlement  is  entitled 
to  the  benefit  of  the  principle  of  reformation 
and  when  the  question  arises  between  Go- 
vernment itself  and  a  neighbouriug  riparian 
owner.  Government  should  not  bo  placed  ^n 
a  worse  position  than  a  person  who  has  de- 
rived title  from  it  and  it  is  not  precluded 
from  claiming  the  land  upon  submergence 
and  after  re-appearance.  13  M.  LA.  467 ;  5 
B.  L.  R.  521,  10  B.  L.  R.  403  referred  to. 

No  inflexible  rule  can  be  laid  down  as  to 
the  manner  in  which  an  intention  not  to 
abandon  submerged  lauds  may  be  proved, 
but  it  would  depend  upon  the  circumstances 
of  each  particular  case, 

Mere  submergence  of  lands  in  the  posses- 
sion of  Government  does  not  operate  in  law 
as  an  abandonment  on  its  part  and  a  rever- 
sion thereof  to  the  public  territory.  AN-^NDA 
HARl  BASAK  v.  SECRETARY  OF  STATE 
FOR  INDIA  IN  COUNCIL.     8  C-  L- J- 815- 


194     Person 
sa  mere. 

The   onus 
was   not   born 
death    was  en 
lies  upon    him 
GENERAL   v. 


not    born  hut  was    en    vtntre 

of  proving  that  a  person 
at  the  time  of  the  testator's 
ventre  sa  mere  at  the  time 
who  avers  it.  ADVOCATE 
KARMATI.  6  B.  L.  R.  601 
at  607;  29  B  133. 

195  Proof — Title  of  plaintiff — Privy  Coun- 
cil— Findings  of  fact — Concurrent  decision — 
Evidence  Act  {I  of  1872),  Stction  90— Document 
thirty  years  old — Presumption — Discretion. 

A  plaintifi  can  only  succeed  on  the 
strength  of   his   own    title. 

Their  Lordships  of  the  Privy  Council 
did  not  consider  it  necessary  to  review  all 
the  evidence  at  length  on  a  point  on  v/bich 
both  the  lower  Courts  had  given  a  con- 
current   decision. 

Their  Lardships  of  the  Privy  Council 
would  alwaj's  bo  extermply  slow  to  over 
rule  the  discretion  exercised  by  a  sub- 
ordinate Court  under  section  90  of  the 
Evidence  Act  in  not  admitting  in  evidence 
without  proof  a  dccun-.p.nt  more  than  thirty 
years  old.  Musammat  SHAFIQ  UN-NISSA  v. 
RAJA  SAHBAN  ALI  KHAN.    6  B.  L-  R.  750 

(P  C) 
possession. 

196  Suit  for  pO!;scssion — Defence  of  Limi- 
tation—Plaintiff to  prove  subsisting  title — Bur- 
den  of  proof— Alluvion  and   diluvioJi—Righi 


Burden  of  proof   {Contd.) 

to  submerged  land. 

When  in  a  suit  for  possession  of  an  im- 
moveable property  the  defendant  pl-adi  ad- 
verse  poasossiou,  the  Court  buforo  gjiug  into 
the  question  as  to  wliother  th;*  def.jndant 
has  or  has  not  acquired  titlo  by  adverse  poa- 
aosaion  ought  to  bo  aatinfiid  Lhit  th-i  pUintiff 
had  a  subsisting  title  at  the  comiadncemeat 
of  the  suit. 

Where  a  party  is  disposscs-.ed  by  vis  major 
of  fluods  the  constructive  possession  of  the 
land  id,  if  anywhere,  in  tlio  truo  owners,  and 
so  long  as  the  land  romaiui  subnuirgod  no 
title  can  be  made  against  the  true  owner. 
MUNSni  M\Z1IAH  1IAS\N  v.  BEHARI 
SINGH.  W  N  A,  1908,  p.  234-3  A  L  J 
567-28  A  760- 

197  Defendant  in  possession  of  land 
there  being  no  wrongful  d;',po3sortsion  of 
plaintiff— Plaintiff  asserts  pirmii-^ivo  occu- 
pation by  defendant— Defendant  ass'.-rli  pos- 
session of  land  by  gift  outright— Bardeu  of 
U.  B.  R.  1903  P.  1  (Bur- 
(Evidenca)     See  Col.  2.i9 


by  dofondanta  — 
on  to  dc-feiidanta. 
proof)    P.  131 


proof  on  plaintiff, 
don  of  proof)  P.  7 
P.  L 

198  Allegations    made 
Shift  of    burden    of   proof 
U.  B.  R.  1901  P.  5    (Burden    of 
(Budhist  Law— Inheritance  )       ^e-     Budkist 
Law — Inheritance. 

199  Adverse  possession  Ouus.  30  P.  11 
1902  Col.  1925  P.  I, 

Possession  and  proof  of  title. 

200  Possession — Declaration  of  title — 
Suit  by  person  in  possession  for  declaratioa 
of  title.     25  B.  287  Col.  228  P.  I. 

201-  Possession  —  Eoid&nce  —  Ownership-^ 
Valu'i  of  possession. 

To  recover  possession  a  plaintiff  must 
show  a  bettor  right  in  himself  to  posscssioa 
than  is  in  the  defendant.  Ho  may,  within 
the  period  prescribed  by  the  Limitation  Act, 
show  that,  in  a  case  whore  he  is  dia[  osscs  ed, 
either  by  establishing  title  or  by  show- 
ing a  prior  Isgal  possession  cutiiliiig  him  to- 
be  restored  to  the  same. 

Possession  is  priwa/ticie  proof  of  owner- 
ship: it  is  so  because  it  is  the  sum  of  acts  of 
ownership.  This  applies  both  to  prior  and 
to  present  possession 

Possession  has  a  tv;o-ioli  value:  it  ig 
evidence  of  ownership,  and  is  itself  tli^ 
foundation  of  a  right  to  possession  H.\RI 
KHANDU  V.  DHONDI  NATHA.  8  B-  L-  R. 
96. 

202-  Vendee's  suit  for  possession  of 
immoveable  property — Limitation  Act  (XV 
o:  1ST7),  Schedule  II,  Art  142— Adverse  pos- 
session-Burden of  proof — Vendor  out  of 
possession.  3  A.  L.  J.  334— A.  W.  N.  1906, 
P.  95-28  A.  479.     See  col.  1957,  P.  I. 

203-  Pre-cmpLion — Contract — Effect  of  fresh 
settlement — Custom,. 

Held,  that  if  a  right  of  pre-emption  v.-as 
based  on  contract  it  would  cease,  unless 
specially  renewed,  at  a  fresh  settlement,  but 
if  based  on  custom,  the  bur  Jen  of  proof 
would  boon  the  dofQudaut^.  to  show  that   a 
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Barden  of  proof   (CotUd). 

ouatom  proved  to  have  once  existed  bad  come 
V)  au  eud.  Moiv.;  purcliaae  by  atrangers  once 
or  Lwice  ui  opposed  was  jUbuflicioui..  W.N, 
AIL,  1UU4,  p.  i-^a,  n/crnd  lo.  BlUJ^iAiNDA^^ 
LAL  y.  MUST.  KUMW.ARl.     3  A-  L-  J-.  661, 

A   WN-  iyu>.  p.  174. 

J6U4-    Jr'rftiii^iion  — Custom — ConsCrudion  of 
documtn-t. 

The  provisiong  relatiug  to  pre-emption 
in  tbe  iciijib  lU-uiz  of  1833  ol  the  village  of 
Baiikuli  in  the  district  of  Gorukhpur  was 
to  Lbe  loliowiug  » ticco:  "  It  any  oue  amongat 
UB  wibb  to  trauafyr  tV.o  wboio  or  part  of  biH 
•hare,  bo  must  iir&t  inform  all  tbe  othtrs. 
II  Lbey  can  take  for  tbe  puce  fixed,  weiJ  aud 
good;  otherwise  they  may  stU  or  mortg  ge  to 
any  one  they  like  from  whom  thuy  can  get 
that  proper  price.  Tbe  wujib-ul  aiz  of  lb(jo 
°f  the  '''*-^®  village  stated  thai  1^  bighas  of 
*he  vill"^®  ^^^  t)eeu  mortgaged  and  went 
On  as  ^*J^^o'>'>'s;  'lu  future,  wc  tbe  co-sharers 
have  po^^^"  ^^  transfer  our  respective  shares 
or  lands,  ^^^  °^  ^his  condition  that  whoever 
•ellg,  mort8^8c8  or  grants  a  lease  of  a  share, 
we  shall  ask  all  the  oo-sharers  to  buy  it.  If 
none  of  them  buys,  or  takes  a  mortgage  or 
lease,  then  the  vendor  has  power  to  transfer 
it  to  whomsoever  he  likes." 

Held,  that  the  Wajibul-arz  of  1860  only 
recorded  the  custom  of  pre-emption  as  was 
prevalent  and  as  set  forth  in  the  wajib  ul-arz 
of  1883.  The  entry  of  the  wajib  ul-arz  of  1860 
was  not  to  be  deemed  a  contract. 

Held,  also  where  in  a  iiwjib  ul-arz  pre- 
pared after  ^he  rules  of  the  Boaid  of  Revenue 
for  the  settlement  of  Gorukhpur  and  Basti 
Districts  were  passed,  there  was  no  reference 
to  tbe  existence  of  any  custom,  recorded  in 
ft  previous  wajib  ul-arz,  it  was  no  proof  that 
the  custom  subsequently  became  out  of 
vogue.  SEWAK  SINGH  v.  GIRJA  PANDEY. 
8  A.  L.  J.  6-A  W.  N- 1905  P.  16. 

205  Holder  of  a  resumed  muafi  land,  rights 
of — Not  a  co-sharer — Acc^'ptance  by  pre-emptor 
of  money  due  on  mortgage  from  vendee — Wai' 
ver  of  pre-emptive  rights. 

Suit  for  pre-emption.  The  plaintiff's  title 
was  not  disputed  by  the  defendant.  But  the 
defendant  (vendee)  contended  that  he  was 
also  himself  a  co-aharer  within  the  meaning 
of  the  wajibul-arz  of  the  particular  village. 
There  was  no  evidence  as  to  the  constitution 
of  the  village  to  show  whether  the  resumed 
munfi  land  was  or  was  not  considered  by 
the  residents  or  co-sharera  of  the  village  as 
ordinary  khalsa  land. 

H''ld,  under  tbe  circumstances,  that  the 
deft-ndant,  the  holder  of  a  resumed  muo,ji 
lavid,  could  not  be  a  co-sharer  for  purposes 
of  pre  emption. 

Tbe  receipt,  by  a  pre-emptor,  from  the 
vendor  of  the  sale,  of  money  due  to  the 
former  as  mortgagee  of  the  vendor  cannot 
operate  as  waive*  of  bis  (pre-emptor's)  pre- 
emptive rights  aHMED  aLI  v.  NAJAMA- 
UN-NISSA.    2  A.  L.  J.  145. 

206  Pre-emption — Houses — Vicinage— Bur- 
den of  j^f oof —Kucha  Masjid  Khajur  of  Delhi 


Burden  of  proof    (Contd), 

City — Evidence  given  in  another  case — Admit' 
»ion  uf  riyhc  under  mistake — Custom. 

H  La,  that  the  plaiutiil  whose  bouso 
adjourned  tbe  bouse  sold  and  opeued  into 
tbu  same  street  wbicb  was  a  Kuctia  surtjusca 
had  tailed  to  prove  that  ho  hud  by  cudtuia 
a  pretereutiai  rigbt  of  pre  umpiiuu,  as 
against  tUe  vendue  whoso  buuso  ujsj  ad- 
joined the  said  house,  but  at  the  back  aud 
opened  into  another  Kucha  sarbasia.  i'(  P, 
U.,  iUU3,  S.  U.,  70  F.  L.  ii.,  1903  followed. 

i'Ue  burden  of  proof  lies  on  tbe  plain- 
tifl  to  prove  that  his  particular  lorm  of 
vinciuagu  gives  him  a  superior  ngul  oi  pre- 
emptiuu. 

jUVidence  given  in  another  oase  is  nob 
admibdible  in  tbe  case  b  fore  tUeCJourt. 

Tue  uefeudaut  is  not  bound  by  an  ad- 
mission made  by  bim  prior  to  suit  under 
a  mistake  as  to  the  plaiuti£['s  nguc  ot  pre* 
emption.     DHUMi  iviAL   v.  KaL.u.     y/   p, 

•^07  Primogeniture— Rule  of — Cuatom— 
Uiisaa,  iaua  tenure  in — Killa — Hereaitary 
oHiua  estate  attaciied  to — Statements  ol  puc* 
auus  who  are  dead — 32  0.  6  Uol.  157  P.  I, 

Principal  and  Agent. 

208  Hindu  Law— Gift— Possession— Trans- 
fer ot  Property  Act  (IV  of  i882j,  secuou  123 — 
Gift  to  agent.  Principal  and  Agent— 25  A4 
368  Col.  730  P.  I. 

209-    Suit  for— Accounts- C.  P.  C,  S.  215 

A. — Onus  uf  proof. 

The  Law  does  not  impose  any  duty  upon 
a  plaintifl,  who  calls  on  his  agent  to  accuunt 
tiist  tc  satisfy  the  Court  that  tht^re  is  or 
ought  reasonably  to  have  been  some  surplus 
in  the  hands  of  agent.  The  tact  ol  ag^uCy 
being  established  it  is  the  duty  of  the  Court 
to  tix  a  date  for  the  furnishing  ot  ine  ac- 
counts. The  plaintifi  has  only  to  show  that 
tbe  defendant  is  an  accounting  party  u.u(i 
then  it  is  for  tbe  defendant  to  prove  the 
amount  of  his  receipts.  1883  A.  W.  iJl.  2i8 
rof.  to,  R.aM  DaSS  v.  BHaGVYaT  DASd. 
1  A.  L  J.S47 

210"  Suit  for  an  account.  Principal  and 
agent.    27  A.  374  Col;  367  P.  1. 

2U.  fcuit  for  account— Duty  of  Court— 
A.  W.  N.  1905  P.  I.  Col;  1494  P.  I. 

Probate  application. 

212'    P'Tobate  and  Administration  Acf  {V of 

ISdlj,  Secl'iou  60-lievvcaiiun  f  Luem  vj  ^.d- 
ministration.  Ajjjjucatiou  ^fur — Probate — #c.i- 
lure  of  seivice  oj  special  citation — Invenl^ry, 
Omission  ic  file — Burden  of  i^r^if—Just  causa, 
A  person  applying  tor  revocation  ol  Pro- 
bate or  Letteis  of  Admini&iratiou  under 
section  50  of  the  Probate  aud  Aamiuibtraiioa 
Act,  on  tbe  ground  of  the  oiuibsiou  of  iha 
executor  or  administrator  to  exhibit  an  in- 
ventory or  account,  should  prove  to  the 
sati^fsictiou  of  the  Judge  that  tbe  omissioa 
was  wilful  or  without  reasonable  cause. 
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Burden  of  proof  {Cantd.} 

Mere  omisfi'^a  to  serve  a  spooial  citation 
would  not  by  iiaelf  bt3  »i,  sutfioieut  groand  for 
revoking  the  grant  i(  it  was  aho^n  that  the 
perjjoo,  on  wh')m  the  citation  ought  to  have 
been  served,  had  knowledge  of  the  applicition 
for  probate  The  onu3  of  proving  that  he 
had  such  knowledge  rests  on  the  party  who 
Bllegea  it,  and  it  is  not  necessary  for  the  p>»rty 
who  stppliea  for  the  revocation  of  the  grant 
to  pr  jvo  not  only  that  no  special  citation  was 
served  on  him  but  also  that  he  had  no 
knowledge  of  the  proceedings. 

When  a  jadgo  is  satisfied  that  the  sum- 
mary grant  made  without  service  of  cioa- 
tions  should  be  recalled,  he  should  not  pass 
order  for  its  revocation  at  once,  but  ought 
to  proceed  under  the  law  and  to  call 
upon  the  applicant  for  the  grant  of  Pro- 
bate or  Letters  of  Administration  to  prove 
the  Will  in  solemn  form  in  the  presence 
of  the  objector,  and  after  hearing  the 
evidence  and  his  objectians  to  decide  whe- 
ther the  order  granting  the  Letters  of 
Administration  should  stand  or  whether 
it  should  be  revoked.  PREM  CHAND  D\S 
V.  SURENDRA  NATH  S  \HA.  9  0-  W- N- 
190. 

Pro-note. 

213  Promissory  note — Execution  of — De- 
cree for  the  sum  lent  when  l9an  admitted- 
Onus  of  payment  when  defendant  admits 
execution --Suit  for  money  len^,  SYED  HU- 
SaIN  v.  BABU  DURGA  CHARAN.  9  0-  C. 
815-     'Se«  Promissory  note 

214  Novation — Promissory  note  for  goods 
9old — Siiif  for  price  of  goods  sold. 

Plaintiffs  alleged  that  defendants,  Nos. 
1  and  2,  were  undivided  brothers,  and  that 
they  had  traded  in  opium  jointly  with  an 
elder  b'-olher,  V.,  since  deceased;  the  latter 
having  been  managing  member  trading 
jointly  with  his  brothers  for  the  benefit  of 
the  family,  and  that  defendant  No.  3  was 
a  partner  in  the  business.  Defendants  had 
purchased  opium  from  plaintiffs  from  time 
to  time  and  plaintiffs  said  that  when  a  pur- 
chase was  made,  a  promis.-^ory  note  was  always 
executed  by  whichever  of  the  defendants 
happened  to  be  present,  sums  being  sub- 
sequently paid  an  account  from  time  to 
time.  Plaintiff  sued  for  recoverv  of  the 
opium  sold  and  delivered.  The  defendants 
contended  that  the  plaintiffs  should  have 
based  their  suit  upon  the  promissory  notes 
(which  had  not  been  negotiated)  and  not  upon 
the  sale. 

Held,  that  the  plaintiffs  could  sue  for 
value  of  the  opium  sold  and  delivered,  and 
all  the  d'  fendants  as  partners  in  the  business 
were  liable  to  the  ^claim  DARGaVAR\- 
PU   SARRAPU    V.     RAMPRATAPU     25    M 

680. 

215   Probate— Testator.  Capacity  of—Know- 
ledg- — Approval — Onus  of  proof. 

The  fact  that  the  testator  did  know 
And  approve   oi  the  contents    ol     the    »!• 


Burden  of  proof  (Oontd.) 

legid  Will  is  p\rt  of  the  harden  of  proof 
\.-jHUtn3l  by  evt,ry  o  je  'vho  propounds  it 
as  a  Will.  This  burden  iasa^-tfi.'d,  primi 
facie,  ill  the  cjkse  or  the  Wil'  of  a  com- 
petent testator.  But  if  those  vho  oppose  it 
succeed  by  a  cro.^s  examination  of  ina  wit- 
nesses or  otherwise  in  mayting  •hi^  p  ima 
fade  cas3,  the  party  propounding  must 
satisfy  the  tribunal  affir.nativaly  that  the 
testator  did  re  lily  kai>  v  and  ap^irova  of  the 
contents  of  the  W.ll  in  qu  stija^betore  it  caa 
be  admitted  to  ptjb  ite.  Thvt  is  to  say,  the 
buidon  of  proving  k  lowi.idge  and  approval 
is  always  on  the  p^rs  >  i  propounding  the 
Will,  thjugh  form  1.1  proof  may  suffice  whea 
no  dispute  is  raised. 

The  onus  of  proof  may  be  increased  by 
circumstances,  sach  as  unbounded  cor.fid- 
eoce  ia  the  drawer  of  the  Will,  extreme 
debility  in  the  testator,  clandestiutiy,  and 
other  circum-itances  which  mvy  increase 
the  presumption  even  so  much  as  to  "be 
conclus  va  against  t*ie  instrument.  Thia 
rU'j  of  I  !.w  has  applicitioQ  to  the  prop)un- 
der  o-A  a  Will  m^de  in  the  mofussil  though 
the  propounder  does  not  actually  draft  the 
instrument  himself  but  has  it  written  out 
in  his  favor  not  by  a  professional  lawyer 
but  by  a  casual  gcr'vener  — and  attested  by 
parsons  brought  from  a  distance  -without 
any  previoas  dr*ft  or  iastruct,tons  given, 
if  the  alleged  testator  is  shown  to  have 
been  as  weak  maotil  and  physical  capacity, 
aid  at  the  time  of  the  preparation  of  the 
Will  is  on  the  brink  of  d^ijlution.  BAL* 
KlUSHMA  R\\ICJHAiSli>RA  v.  QOPIiiABAlj. 
7  B  LB.  175. 

Railway  Company. 

213  Railway— Liability  of— Goods  carried 
ua  1  •!•  risk  note — Release  of  liability  for  loss — 
14  M.  L.  J.  396  P.  I. 

2'7  Raspon  .bili^y  of  a  Railway  Company 
in  the  care  of  pissengera.  28  C.  401  Col.  822 
?.  1. 

218  RvUmption — Buide>ice—  Biirde)i  of 
t)  roof  ^Ejectment— Decree  for  redemjtion  of 
mortgage. 

la  a  suit  for  ej'jctm^nt,  the  defendants 
pleaded  advorse  p  )sses3.  )n  and  limitation. 
In  the  Reveaui  0)arc,  tnay  h.^.d  allaged  that 
they  were  mortgigaes  of  the  Und 

Hud,  that  tno  suit  w  is  birrad  by  limita- 
tion. It  was  f  >r  oh-j  pi  untit!  t)  provrt,  i\ot 
only  th  i-t  they  hid  a  title  to  the  pr  jpjrty  in 
question  but  aho  that  the  tiole  saOsisted  at 
tae  date  of  thj  suit.  Co?  plaintiff  faile  i  to 
discharge  the  onus  MUSAPI  RvI  a.  LAGU- 
BARTA   KUNW.kR.    A-  W-  N-  1905  ?•  14. 

219  Redemptiion  suit— Pleft  of  sale— pos- 
session  of  30  years.  22  T.  L.  R.  89.— See  No. 
170  supra. 

220  Redemption— '^forl gage—Sale  of  mort- 
gaged property  for  arrears  of  Oovernmenc  re- 
veriue — Execution  of  decree — Purchase  of  the 
san^e  by  mirtgagor  —  tieilizition  of  suprlus 
tai6  proceadi    bjf    mortgiAg^tm—iiiiiiSi^u^nt  ajk 
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Burdou  of  proof    (Could) 

jiiicalion    to  sell  the    savic  property  under  a 
decree  on  thevirrlgaifii. 

A  niort^'iagor,  by  allowing  the  revenue 
payable  in  rospoot  of  the  mortgaged  p'operty 
to  fall  into  ai-raius,  causod  sucli  propt^rty  to 
bo  sold  at  aiu;tion  by  the  rovonvie  authorities 
and  it  was  pnrohasod  by  the  mortgagor 
beniivii  in  the  name  of  a  third  porson,  Tho 
inortj'jvg<:eH,  hr^lioving  that  this  purchase  was 
a  gonuino  ^luroluvse,  applied   for  and  obtained 

f)aymont  out  of  Court  of  tho  surplus  realized 
)y  tho  H'\\o  over  and  above  the  revenue  due, 
^ubsequontly  tlio  mortgagees  discovered  the 
true  nar.uro  of  tlio  purchase  made  by  the 
mortg:\gor  at  tho  Hevenuo  Court  sale,  and 
sought  to  have  the  same  property,  then  in  the 
hands  of  a  transferee  from  the  mortgagor's 
Buccessor,  sold  in  executioa  of  a  decree  upon 
their  mortgage. 

IJcld,  that  there  was  no  legal  objection  to 
the  property  being  sold  in  execution  of  the 
mortgage  decree.  R<ighrnialh  Sahai  Single  v. 
Lalji  Singh.  (I.  L.  R.  28  Cal.  397)  referred  to 
GANGA   SAHAI    v,    TULSHI    RAM.     25  A- 

S7T. 

221  Proof  of  subsisting  title  to  redeem — 
Aclvnowledgeraent — Mortgage  suit.  26  M.  34 
-^Sec   Col.  1774  P.  I. 

222  Redemption — Old  mortgage — Burden  of 
proof — Secondar7j  evidence  of  terms  of  a  mort- 
gage deed — Admission. 

In  a  suit  for  redemption  of  a  mortgage  of 
184.6,  Jield,  with,  reference  to  tho  provisions  of 
S.  6  of  Act  T  of  1869,  that  tlie  burden  is  on  the 
plaintiff  to  give  at  least  prima  facie  proof  that 
themortgago  is  redeemable  31  A.  85  R. 

Held,  further,  that  secondary  evidence  of 
the  terms  of  the  mortgage  deed,  if  admissible, 
must  be  of  the  kinds  specified  in  S.  63  of  the 
Evidence  Act. 

Heldy  also,  that  no  admission  by  the  mort- 
gagee can  operate  to  make  a  mortgage  redeem- 
able whi^h  by  law  was  irredeemable  at  the 
time  when  the  admission  was  made.  KA- 
YASTH  SCHOLARSHIP  TRUST,  ALLAH- 
ABAD V.  shankaR  din.  u  0-  C  285  (B). 

223  Redemptiou — Mode  of  taking  account 
—Mortgage— 4  B.  L.  R.  42—26  B.  363— See 
Mortgage  —Accounts. 

224  Bademption— Mortgage  or  sale— Burd- 
en of  proof. 

Plaintiff  respondent  sued  defendant-ap- 
pellant for  the  recovery  of  a  piece  of  land 
Vf'hich  he  had  mortgaged  to  her  13  years 
btofore.  Defendant  adaiiti"ed  the  mortgage, 
but  contended  that  it  had  been  converted 
into  a  sale  one  year  afterwards.  Of  this  she 
produced  no  evidence  except  a  map  show- 
jug  her  name  as  the  ovv'ner. 

Held,  following  the  ruling  in  Maung  Po 
Tev.  Maung  Kyaw,  1  L.  B.  R.  215,  that  the 
burden  of  proof  was  on  defendant  and  that 
she  had  failf^d  to  discharge  it 

]Ma  U  Yit  V.  Pa  Su,  (1902)  8.  B.  L.  R. 
189,  distinguished.  Ka  Po  Win  v.  U.  Pe. 
Civil  Regular  Appeal  No.  42  of  1901  (unre- 
ported) also  referred  to.  MA  DAN  DA  v. 
KYAWZAN.  I-.  B  R.  3  1905  p.  5- 
225     liedcmption  aziU— Mortgage  deed  con- 


Burden  of  proof    (Contd.) 

taining  clause  for  forfeiture  of  property — 
Transfer  of  possession  — Transfer  of  ownership ^ 
EvidevcR  of— Burden  of  proof . 

Whore  a  transaction  begins  as  a  mort- 
gage and  subsequently  there  has  boon  a  trans- 
fer of  possGKsion  from  the  mortgagor  to  the 
mortgagee,  although  tho  mortgngo  deed  pro- 
vides for  forfeiture  of  tho  property  on  fail- 
ure to  repay  on  demand  tho  amount  se- 
cured with  interest  duo,  tliero  still  must  be 
sufficient  evider\ce  to  show  that  the  inten- 
tion was  to  transfer  the  ownership  of  the 
property  if  this  be  alleged  by  the  mortga- 
gee— the  burden  of  proof  of  such  outright 
transfer  being  on  the  mortgagee  resisting 
redemption.  MAUNG  PO  TE  v.  MAUNG  PO 
KYAW  AND  OTHERS.  I  L.  B-  R.  1900— 
1902  P  215. 

Re^ristration. 

226  Registration,  plea  of  invalidity — Will 
— Power  to  mortgage  whether  is  direction 
for  sale.     8  0.  W.  N.  362  Col.  529  P.  I. 

227  Religious    institution — Succession  to 
— Burden   of   proof — Jogi  Fakirs    of    Bhera. 
Registration.    B.  GANGA   NATH  v.  RABEL. 
NATH.    143  p.   L.    R.    1906— See    Custom 
(Peculiar  to  Punjab). 

Rent  Act. 

228  Rent— E 
dar  9  B.  L.  R.  861- 
hancement  of  rent 

229  Suit   for 
action — Suit  for  e 
rent — Raiyat   at 
See  Col.  U19  P.  I, 

230  Sale— Sui 
fication  of  sale— 
dant.     27M.  94.— 


nhancement — Onu*? — Inam- 
.—See  Burden  of  Proof — En- 
No.  3. 

rent— Joinder  of  causes  of 
nhancement  and  orrears  of 
fixed  rate  5  G.  W.  N.  880.— 

t  to  set  aside — Onus — Noti- 
-Parties-  Joinder  on  defen- 
See  Col.  1378  P.  I. 


Resumption    and    assessment    of 
Inam 

231    Inam    land— Resumption    of — Service 
tenure— Burden  of  proof. 

Service  may  be  so  connected  with  the 
tenure  of  land  as  that  the  power  of  resump- 
tion does  not  exist. 

The   combination   of  an   interest  in  land 
and    an    obligation  as  to  service    may   fall  at 
least  under  three  heads:  there  may  be  a  grant 
of  land  burdened  with  service,  there    may  be 
a  grant  in    consideration   of  past    and  future 
services   and    there   may    be  the   grant  of  an 
office  the   services   attached    to  which  are  re- ■ 
muuerated   by   an   interest  in  land.     It  may, 
no   doubt,  be  made   a  condition   of  either  of 
the  first  two  classes  of  grants  that  the  interesfe 
on  the    land   should    cease  when  the  services 
are  no  longer  required  but  in  the   ab.sence  of 
a  provision    to    that   effect  lands    held  under 
those  grants  are  not  resuraable  at  will. 

The  onus  of  proving  right  to  resume  lies 
on  tho  plaintiff.  THE  HON'BLE  LAKHaM 
GAUDA  BASAPRABHU  v.  KESHA/  ANNA- 

Jl.    6B.  U  R.  364=28  B.  305. 
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Burden  of  proof   {Cmtd.) 
Revenue  Act. 

232  Sale— Ir  regularity-- Collector — Order- 
ing oxemptiou  from  sale — Irregularity  in 
issue  and  service  of  uotice — Onus  of  proof. 
10  C.  W.  N.  131.— See  Begat  Act  XI  of  1859  Ss. 
3,  7  Col.    32. 

Reversioner's  suiti 

233  Reversioner's  suit  — Daughter's  estate 
Mitakshara-Mortgagoo  auction  purcliaser  and 
reversioner — Contest  betwcen--0iiu8  of  proof 
RAY  RADHA  KISSEN  v.NAURATAN  LALL 
6  C  L  J  490-     See   Hindu    Law — Alienation. 

234  Reversioner's  suit  against  allienation 
of  accupancy  right — Custom — Punjab  Tenancy 
Act   (IS87),   S.    59. 

Where  a  collateral  seeks  to  restrain 
an  alienation  of  an  occupancy  right  by  an 
occupancy  tenant,  the  initial  onus  lies  on 
the  plaiutitT;  but  when  he  has  proved  his 
reversionary  right,  and  his  right  to  bring 
Buch  a  suit  in  the  case  of  any  other  pro- 
prietary right,  the  onus  will  be  shifted  to 
the  other  side;  and  the  person  who  asserts 
that  no  such  custom  obtained  as  to  occu 
pancy  right  has  to  prove  his  contention. 
115  P.  R.,  1901.  12  P.  R.,  1904,  89  P.  R., 
1898  (F.  B.)  referred  to.  ABDULLAH  v. 
ALLAH    DAD,   98    P   R    1907  (F   B)- 

235  '^Q-^Q  for  arrears  of  rent — 30.  C.  I, 
Col.    235  P.   I. 

236  Self ■  acquisition- Joint  property-Nucletis 
of  family  property —Burden  of  proof. 

The  absence  of  any  nucleus  of  joint 
property  is  a  factor  of  considerable  import- 
ance for  the  purpose  of  determining  as  a 
question  of  fact  whether  or  not  the  property 
gained  by  each  co-parcener  was  his  self- 
acquisition,  for  the  mere  fact  that  a  family 
is  jnnt  does  not  raise  the  presumption 
thai  the  property,  acquired  by  th  members 
of  that  family  is  joint  in  the  absence  of 
family  property.  A  property  acquired  with- 
out the  rid  of  joint  funds  or  joint  exertions 
may  become  joint  proprety  by  being  thrown 
into  the  common  stock;  but  those  who  al- 
lege this  must  prove  it.  BHAJUBAI  v. 
TUKARAM  7  B  L  R  169. 

237  Hindu  Lata  -Joint  family — Proof  of 
self -acquisitions —Findings  of  fact  based  on 
presumptions  only. 

It  does  not  always  follow  that  becaus.^ 
the  members  of  a  family  have  not  separated, 
no  member  among  them  could  come  into 
possession    of  self-acquired    property. 

Where  partition  took  place  in  1879,  and 
in  1893  the  plaintif!  sued  for  a  share  in 
the  income  of  a  certain  village  which  had 
been  bought  by  the  defendant  in  1873,  and 
the  defendant  was  registered  in  the  Govern- 
ment record  as  the  proprietor  of  the  in- 
come of  the  village,  held  that  the  plaintiffs 
were  bound  to  prove  positively  that  they 
■were  in  receipt  of  their  share  of  the  in- 
come. 

Findings   of  fact   based    on  a  long  chain 
erf  prQsumpfcioQ3  were  not  accepted     by   the 


Burden  of  proof    (Contd.) 

High  Court  and  the  cause  was  remanded. 
llBom.  2i0  referred  to.  VINYAK  NAllSINVH 
V.  DATTO    GOVIND  25  B  ,  867- 

238-  WiU.  Execution  of — jiurden,  of  proof 
— Gonstruciion  of  Will — Blanks  in  Will — Al- 
terations in  Will — Dscd  poll  confirmed  by  Will, 
probate  of,  \f  necessary — Mental  condition  of 
testator — Person  taking  beni^fit  under  Will  pre- 
pared by  himself — Fiduciary  relationship — 
Succession  Act  {X  of  18G5),  Section  51 — 29  B. 
530  Col:  81  P.  I. 

239-  Presumption  can  not  shift  the  bur- 
den of  proof.     1  N.  L.  R.  169  Col:  234  P.  I. 

Service  of  Summons. 

240-  Service  of  Summons  on  defendant 
residing  out  of  British  India — Exparto 
Decree  23  A.  99  See  Col:  1433  P.  I. 

Settlement  proof  of  foreign  domi- 
cile. 

241.  Domicile — Domicile  of  origin — Aban- 
donment — Acquiring  fresh  domicile — Onus  of 
proof — Immoveable  property,  rights  over. 

The  person,  who  attacks  a  settlement  on 
the  ground  of  nationality,  must  show  con- 
clusively that  the  nationality  of  the  settlor 
was  foreign,  and  if  he  succeeds  in  doing  so, 
the  onus  is  then  shifted  upon  the  person 
supporting  the  settlement  to  show  that  the 
settler  had  acquired  a  fresh  domicile  in  Bri- 
tish India,  and  that  his  estate  ought  to  be 
administered  according  to  Indian  law.  All 
rights  over  immoveable  property  are  govern- 
ea  by  the  law  of  the  country  where  the 
property  is  situate,  this  principle  being  uni- 
versally recognized.  De  Nicols  v.  Curlier 
(1900,  A.  C.  21),  In  re  Be  Nicols  (1900,  2  Ch. 
410)  dissented  from.  A.  L.  BONNAUD  v. 
EMILE  CHARIOL,  32.  C-  631 ;  9  C-  W.  N- 
384 

242  Suit  for  possession  — Reformation  — 
Presumption — Onus  3f  proof  i^of  lands  -jxist- 
ent  at  the  pormar.  it  settlement.  3  C.L.J. 
316.    See  Burden  of  [Proof- Permanent    No.  rj3: 

243  Son  3  liability  ^to  pay  father's  not- 
immoral  debts.  27  A.  16.  See  Burden  of 
proof — Attachment  in  execution. 

244  Specific  Relief  Act  S.  9  — Summary 
suit  for  possession  by  a  lessee  restored  to 
possc.-'dcu.     24  \.  501  Col.  396  P.  I. 

245  Suit  by  person  in  possession  for  de- 
claration of  titlti — Burden  of  proof — Effect  of 
plain tiil's  possession.  25  B.  287  Col.  223 
P.  I. 

246  Standard  "measurement — Resumption 
and  transfer —  Presumption  of  fact — Juris- 
diction of  Civil  Court.  2  C.  L.  J.  107—32  G. 
1107  Cols.  234  and  1826  P.  I. 

247  Succession  certificate  grant — Suit  for 
declaration  that  adoption  was  invalid  or  did 
not  take  place.  A,  W.  N.  1902  P.  62  Col. 
2045  P.  I. 

248  Tenant  in  common— Partition  widows 
right  to— Effect  of  uuchastity  of  widow.  24 
M.  411  Cul.  1931  P,  I.  •     -  -■'' 
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Bardon  of  proof    {Gontd.) 

249  R'^ldtion  bettvcr7i  tenanfa  in  e07nmnn 
•'-C'>ll''Ctioii  of  rent  by  one  tenant  m  c^'Vivion — 
Suit  bij  (he  other  for  his  share— Oniu  on 
plaint  I Jf 

1.  Tuorn  is  no  relation  of  trust  or  agency 
in  one  co-owner  of  property  towards  the 
otljor.  When  one  collects  tlie  rents  of  the 
wliolo,  he  does  so  not  io  the  cip:icity  of  agent 
but  iu  that  of  ow  ei'  and  is  answorable  to 
his  co-tenant  only  if  ho  received  more  than 
his  just  share  and  to  the  extent  of  the  ex- 
cess alone,  1B97,  A.  C  18  0.  17  Q.  B.  D.  701 
referred  to.  In  an  action  bv  one  oo-tenant 
against  another  for  an  account  of  the  receipts 
of  refjt  over  and  above  what  the  defendant 
was  entitled  to,  it  is  for  the  plaintiff  distinct 
ly  to  allege  and  show  that  the  defendant's 
receipts  did  iu  fuct  exceed  its  due  share. 
13  M  &  W  7  ;  15  W.  H.  128  (Tr  )  reierred  to. 
NELLaYaPPA  PILLAI  v.    AMBALAVANA 

Pandaka   sannadhi.     37  m  at  476, 
477 

260  Thnk  map — Burden  of  proof—Suit 
for  deciaration  of  title— Thak  map — Lakhiraj 
tenure. 

The  suit  was  for  a  declaration  of  title  to 
and  recovery  of  possession  of  certain  land. 
The  def?^ndants  claimed  the  land  as  their 
lakhi-'iij  and  contended  that  the  onus  lay  on 
the  plaiutifi  to  prove  that  it  was  mnl  and  that 
the  thnk  map  was  not  admissible  in  evidence 

Hdd  that  the  objection  of  the  defandant 
as  to  onus  of  proof  was  not  valid. 

Held  also  that  inasmuch  as,  at  the  time 
the  thakmip  was  made,  it  is  necessary  to 
shew  in  such  map  such  lakhiraj  land  as 
might  be  claimed,  the  thak  map  was  admis- 
sible in  evidence.  In  this  case,  the  thnk  map 
shewing  no  lakhiraj  lands,  the  defendant's 
case  must  fail.  Jarao  Kumari  v.  Lalon 
Moni.  (I.  L.  R,  IR  Cal.  224,  P.  0.)  distin- 
guished. RAJKUMAR  PAL  v.  BASANTA 
KUMAR  GUHA.     7  C  W  N  612- 

251  Tarwad  debts  — Debt  incurred  by 
Karuavan,  onus  of  proof  as  to  Tarwad,  nece'i- 
sity  for— Krishnan  viyappan  v.  Padmai.a- 
bhan.  21  T  L.  R.  239.  See  Marumakka- 
thayani  Law  Debt 

262  Trade-mark  descriptive  of  goods  of 
another  pe^ son — Injunction, 

In  a  suit  for  injunction  to  restrain  the 
defeodau'-s  from  U:^ing  the  words  "Camel 
Hair"  as  descriptive  of.  or  in  cornection 
with,  belting  imported  bv  tbem  or  belting, 
(not  beiug  of  the  plaintiffs*  manufacture), 
sold  or  offered  for  sale  by  them,  without 
clearly  distingnisbing  such  belting  from  the 
belting  of  the  plaintiffs— 

Hid  fhat  the  plaintiffs  were  entitled  to 
an  injunction  on  sucoessfuUy  proving  (1)  that 
the  name  "Camel  Hair  Baiting  "  had  come 
to  mean  on  the  Indian  market  the  plaintiffs' 
Belting  and  nothing  else,  and  (2)  that  the 
Defendants  were  selling  belting  made  of 
Camel  Hair,  designating  it  as  Camel  "Hair 
Belting"  so  as  to  be  likely  to  mislead  pur- 
chasers into  the  belief  that  it  was  the  plain- 
tiSaV .lilting,  9ad«ayotttiog  thus  to  pasi  off 


Burden  of  proof   {Contd.) 

their  goods  as  the  pin  in  tiffs*  1S96  App. 
Cases  p  199,  6  R  P  C.  5.:.  U  TI  L  R  542, 
1899  A  pp.  i-asen  p  326,  1^^9^  '.pp.  <Jnsu  p  23d 
referred  to.  JOHN  SMIDT  v.  P.  HEDDa. 
WAY  &  Co.  Ld.     9  C   W   N   281. 

253  Ttannfer>- Party  seeling  up  should 
prove  it. 

A  party  who  ^eis  up  a  transfer  should 
prove  it.  IMMU  DOP ATT  \M  TfllRUG- 
NANA  KONDaMA  NhIOK  v,  PERIYA 
DORASAMI.    24  M  877.  28  I  A  46  ;  P  C. 

254  Transfer  by  collector  of  cija^kidarl 
chakran— Proof  of  illegality.  32  0.  1107  Col. 
234  P.  I. 

255  Trust  estate— Expenditure— Litigation, 
civil  and  criminal  -Propriety. 

The  onus  is  on  the  person  who  wishes  to 
charge  the  trust  estate  to  sliow  that  the  ex- 
penditure  was  proper.  KAJA  PEARY  MO- 
HAN MOOKERJEE  v.  NARENDKA   NATS 

M00KERJEE9  C- W- N-  421  at  435;  32 
C  682 

256  Trustees  suit  who  was  dismissed— 
Devasthan  committee — Powers  of  appoint- 
ment and  dismiss^)  of  Moktesars— Good  and 
sufficient  cause.     8  B.  L.  R.  407-  30  B.  508. 

257  Trustee — Wtnt  of  deligenco — Liabi- 
lity ^or  mismanngement  of  co-executor.  29 
B.  170  col.  548  P.  I. 

258  Usufructuary  mortgage — Account  of 
profits— 26  B   363.     See  Mortgage— Accounts. 

259  Wagering  contract-  "  Badui  "  tran- 
saction.    25  A.  38  Col   297  P.  I. 

260  Genuineness  of. 

The  burden  of  proof  lies  upon  the  person 
who  sets  up  a  will  and  not  on  the  parson 
who   is  prepared  to  impeach  it.     SUKH  DSI 

V  kedar  Nath.  6  C-  W-  N-  895  ;  3  6. 
L  R  704. 

261  Will — Application  for  probate -'Plea 
of  unrMundness  of  mind  on  the  part  i/  the 
testator— Fraud — Undue  influence  — Burden 
of  prvcf. 

If  a  party  writes  or  perpares  a  will  under 
which  he  takes  a  !)onefi',  or  if  any  other 
circumstances  exist  which  excite  the  suspicion 
of  the  Court,  and  wh;t  tever  iheir  nature  may 
be,  it  is  for  tnose  who  propound  the  will  to 
remove  such  suspicion,  and  to  prove  affirma- 
tively that  the  testator  knew  and  approved  the 
contents  of  the  will  ;  and  it  is  only  where 
this  is  done  that  the  omis  is  thrown  upon 
those  who  oppose  the  will  to  prove  fraud,  or 
undue  inflaence,  or  whatever  they  rely  on  to 
displace  the  case  for  proving  the  will.  Barry 
2;.Butlin,  (2  Moo  P.  C.  40),  Fulton  v.  Andrew 
(L.  R.  7  H.  L.  448).Tvrrel  v.  Painton  (L.  R., 
1895  P.  D.  151)  and  Farrelly  u.  Corrigan,  (L. 
R.,  1899  A.  C.  563),  referred  to.  LaCHHO 
BIBI  V.    GOPI    NARAIN,  I.    L-    R-,   23  A- 

472 

262  Propounding    of     will — Knowledge 

and  approval— 7  B.  Iu  R.  175  See  No.  215 
sapra. 

Witness. 

263    Wrongly  placed" Material  irregular* 
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ity—probnndi--Fraiid.    Punjab  Courts  Act  8. 
70   (a). 

H  hi,  that  fraud,  whon  pleaded,  must  be 
clearly    proved  and    cftnnob  bo  a<^<iumed. 

Held,  also,  that  »  Court  commits  a  ma- 
terial irregularity,  wiLliin  the  meaning  of 
Stiotion    70('/)of  Act    XVIH  of  1884.  if  it— 

{a)  rejects  p'inia  fuc.ir  reliable  evidence, 
whether  oral  op  documjutary;  (6)  acct^pts 
app  rontly  a  fals-i  and  .ibiurd  plea  of  a  de- 
feiidant  'vho  is  boun.l  to  prove  it  by  some 
satiwtactory  proof,  or,  (c)  wrongly  places  onus 
prubandi  of  an  is  ue  on  a  party.  JIWAN 
M\L  V.  H\Hl  HAM.  143  p.  W-  R-  1908 
2G4  Zeniindari— l\L{ira<^  on  of  family— 
Family  custom — Savings  'v.  a  ancestral  pro- 
perty-29  (3.  433   Col.    2167  P.  I. 

Burial. 

Suit  of  civil  nature — Jurisdiction  of  Civil 
Courts— Right  of  burial-Right  to  recite  pray- 
ers before  burial~80  M.  15  Col.  929  P.  I. 

Burial  grround. 

Burning  and  burial  ground — Actionable 
nuisance.  Madva.s  Ma;  icipal  Act  (I  of  1884) 
S.  S^i-2 — Limitation — '.'iinhnumg  nuisance. — 
MUHAMMAD  MOHIDIN  SAITH  v.  THE 
MUMICIPAL  COIMMJSSIONER  FOR  THE 
CITY  OP  Madras,  25  M-  118.  Hee  Madras 
Act  1  of  I8b4  [City  of  Mudtas  Municipal  Aci 
Sedioits   39!i,  4:33  do, 

Burma  Acts. 

(a)    Lower  Burma  Act. 

(bj     Upper   Burma    llgulations, 

1.  Act  1876 — Lower  Burma  Land  and  Re- 
venue  Act, 

1.  S.  I — False  evidence — Indian  Penal 
Cude^  sections  191,  193— Statements  made  be- 
foie  Lievenue  Officers  in  certain  cases — Indian 
Oaths   Act,    187d,  section  4. 

lu  order  that  a  person  making  a  state- 
meuL  to  a  Revenue  Olficer  may  be  legal- 
ly bouua  to  s^peuk  the  truth,  it  is  neoes 
sary  tJiat  the  Kove^rae  UiiiCfcr  should  be  act- 
iug  lu  ii)e  discharge  ot  si.  me  duty  or  in 
the  exercise  of  some  power  imposed  or  con- 
ferred   ou    hiui    h\     law. 

A   Revenue   Officer  to    whom   an    appli 
cation     toi*    a   gram     of   land   is    made  and 
who  ei  quiiea  luio   matters    not  spocifit-d    in 
Rule    a   or  Rule    46  of    the  Rules   under  the 
^Lowei)   Liuniiu    Land  and    Revenue   Act;  or 
a    Revenue  Officer   eiiquinng   into   an  objec 
tioii    to    the    losue  ui   an     or.ier   of   eviction 
under    Rule    52   oi    these    Rules,   is   not  pro- 
ceeding iu    the   discharge   ot   a   duty  impos 
ed,   or    iu    the   exl;lci^e   of  a  power   coulerr- 
ed,    uy    law  ;   aca   a   chsuge   of    giving  false 
evidence     in    respect   of     st   lements    made 
in  such  enquiries    will   theiuioro  not   lie. 

Meaning  ol  "  witness,"  "  evidence,"  con- 
sidorid  with  refereu.e  to  section  3  of  the  In» 
diau  Evidence  Act  aud  Stictiou  $  of  the  la- 
diaa  OAtiis  Act. 


Burma  Lower  Acts    {Contd). 

••Rules"  and  "  Directions"  nntler  th« 
(Lower)  Burma  Lana  artd  Kevenue  Act  dis- 
tinguished.    KING    EMPEKOR  u     P.vKIRL 

2  L.   B.   R.  1904   P    2f2. 

2  Ss.  15,  18,  19,  20.  21  and  56,  Jurisdictioa 
of  Civil  Court-Dispute  as  to  occupy 
or  possess  land  not  covered  by  a  grant  or 
lease  or  in  respect  of  which  no  declaratioo 
has  been  made.  1  L.  B.  H.  1900-1902  P.  IG. 
See  C'jI:  1441i  P.  I, 

8  Ss.  17,  19,  55,  (/)  (b),  56— Sale— Mortgage 
—Defective  title— Jurisdiction  of  Civil  Court, 
Objection  to. 

Plaintiffs  sued  to  redeem  certain  agricul- 
tural land  alleged  to  have  been  mortgaged  to 
defendants.  Defendants  pleaded  that  plain- 
tiffs sold  the  lands  to  them  outright.  It  ap- 
peared in  evidence  that  pait  of  the  land  waa 
cleared  about  13  years  before  the  in^titutija 
of  the  suit,  and  part  less  than  12  years  be- 
fore that  date- 

Held,  that  if  it  appears  at  the  hearing 
that  plaintiffs  have  neither  a  grant  nor  thd 
status  of  a  landholder  their  claim  falU  un- 
der section  19  Lower  Burma  Land  and  Re- 
venue Act,  and  the  jurisdiction  of  the  Civil 
Court  is  ousted  bv  section  56  read  with  S.  55, 
proviso  I  (6)  of  that  Act.  When  an  issue  arises 
on  such  question  it  should  be  referred  to  the 
Revenue  Officer  under  sectiou  17  of  that 
Act, 

Held  also  that  an  objection  to  jarisdio- 
tion  may  be  taken  any  time  and  cannot  ba 
met  by  section  578  Civil  Procedure  Code. 
Minakshi  Naidu  v.  Subramanvi  S'i<ifri.  (1888), 
I  L.  R.  11  Mad.,  26  followed.  MaUNG  SAN 
PAING   V,  SHWE   HLAING.    I    L-    B-    R- 

1900-1902  P  277. 

4  9.  IQ-See  1  L.  B.  R.  1900  1902  P.  16 
No.  2  supra. 

5  S.  19-See  1  L.  B.  R.  1900  1902  P.  16 
No.  2,  1  L.  B.  R.  1900-1902  P.  277  No   3  supra, 

Q  S.  20,  21,  22— See  1  L.  B.  R.  19001902  P. 
16  No.  2  supra, 

7  Ss.  44,  45  —  Escape  from  custody  -Lawful 
detention— Indian  Penal  C-^d",  s.  225  B— Is- 
sue of  process  for  recovery  of  revenue— Arrear 
Defaulter — Arrest. 

A  person  cannot  be  convicted,  under 
section  225-B  of  the  Indian  Penal  Code,  of 
escape  or  attempt  to  escape,  unle-.s  the  cus- 
tody in  which  he   was  detained  was  lawful. 

No  process  for  the  recovery  of  revenue 
can  be  issued  until  the  amount  due  has  be- 
come an  arrear,  under  section  44  of  the  Bur» 
ma  Land  and  Revenue  Act,  by  the  I'pse  of 
ten  days  from  the  service  of  publication  of 
a  written  notice  of  demand.  KING  EM- 
PEROR V.  RaMARa.  4  L.  B-  E  1907  P. 
103.  ^      , 

8  S.  44,  45 —Refiisal  or  Neglect  to— Comply 
with — Requisition  of  — Headman — Order  of 
headman  fail uie  to  pay  revenue  d''vianded — 
Criminal  offence — Lower  Burma  Village  Act, 
1889  s.  9  {2). 

The  accused  were  ordered  by  the  headman 
of  their  village,  on  the  request  of  the  cirolaf 
ihugyi^  to  pay  their  capitatioa  tax  at  a  oectftia 
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plaoo.  This  thoy  Jailed  to  do,  and  thoy  were 
couKfiquontly  convicL(3(l,  uiidor  section  9  (2) 
of  tlie  Lower  Burma  Village  Act,  of  having 
uoglcctod  to  comply  with  tha  headman's 
requisition. 

Held,  that  the  provisions  of  this  section 
do  not  npply  to  the  failure  of  a  villager  to  pay 
revenue  ilomandud  from  him,  the  coercive  pro- 
cedure for  ouforciiig  paymout  being  proscribed 
in  the  Land  and  llcvonuo  Act.  KING-EM- 
PEROU  V.  LU  PB.     4  L.  B.  R.  1907  P-  150- 

9  S.  i5—Src  4  L.  B  R.  1907   P.  103    No.  7, 
4  L.  B.  L.  U.  1907  P.  150  No.  8   supra. 

10  S.  55  (1)  (b)-Sec  1  L.  B.  R.  1900  1902- 
P.  277  No.  3.  . 

11  S.  56— See  1  L.   B.    R.    1900-1902    P.    16 
No.  2,  1  L.  B   R.  1900  1902  P  277  No.  3   supra. 


2     Act  III  of  1898 
Municipalities  Act] 


[Lower  Burma 


1  S.  46  (1)  {A)  {a),  68,  69--Slreet  Tram 
Lines  -^Buildi7i(js  and  lands'  within  the  mean- 
ing of  section — Tramivay  Compmy  luhether 
occupiers  of  land  on  which  tram  lines  are  laid 
within  the  meaning  of  Ss.  68  <&   69. 

The  tram  lines  in  a  certain  street,  mean- 
ing thereby  the  land  of  the  street  in  or  on 
which  the  Rangoon  Electric  Tramway  Com- 
pany's sleepers  and  rails  are  laid,  is  land 
within  the  meaning  of  cl.  (o)  of  division  A  of 
Sub  S.  (1)  of  3.  46  of  the  Burma  Municipal 
Act. 

The  Tramway  Company  are  occupiers  of 
the  portion  of  land  upon  which  they  have 
Yi^id  the  tram  rails  within  the  meaning  of 
Ss  ^  &  69  of  the  Act  L.  R.  9,  Q.  B.  9  and 
L  R  i  •  C.  153,  F.  THE  RANGOON  ELEC- 
TRIC Tramway  and  supply  Co..  Ld.. 

V    THE  RANGOON  MUNICIPAL  COMMIT- 
TEE.   ?i4  B.  L.  R.  28. 

2.  Ss.  130,  147,  180— Order  of  Municipal 
Com/^ttiiitee —  Uninhabitable  premises — Prosecu- 
tion— Challenge  of  legality  of  order — Decisiop, 
as   to  fitness   of  premises  for   use. 

A  was  ordered  by  the  Municipal  Com- 
mittee, under  section  130  of  the  Burma 
Municipal  Act,  to  refrain  from  using  cer- 
tian  premises  which  were  considered  to  be 
unfit  for  human  habitation,  until  the  Com- 
mittee was  satisfied  of  their  fitness  for  use. 
He  carried  out  some  repairs,  but  let  the 
premises  to  a  tenant  before  doing  all  that 
the  CorJ'^mittee  considered  necessary.  He 
was  prosecuted  and  convicted,  under  sec- 
tion 180  of  the  Act,  of  disobedience  of  the 
order,  the  Magistrate  holding  that,  by  vir- 
tue of  section  147,  the  propriety  or  Ipgal- 
ity  of  the  order  could  only  be  questioned 
in  an  appeal  to  the  Commissioner.  A  ap- 
plied   to  the   Chief  Court  for  revision. 

HeZcZjthat  .the  word^  "no  such  order 
shall  be  liable  to  be  called  ia  question 
otherwise  than  by  such  appeal,'*  in  section 
117  of  the  Act  do  not  debar  an  accused 
person  from  pleading  as  a  defence  to  a  cri- 
minal prosecution  that  the  order  is  tUt'a 
vires. 


Burma,  Lower  Acts    (Contd.) 

Held  further,  that  that  part  of  the  or- 
der which  required  that  the  Committee 
should  be  satisfied  as  to  the  fitness  of  the 
premises  before  their  use  was  ultra  vires. 
The  question  whether  the  house  had  been 
rendered  fit  for  habitation  was  not  a  mat- 
ter for  the  Committee's  decision,  but  a  ques- 
tion of  fact  to  be  decided  by  the  Magis- 
trate on  the  evidence.  V.  B.  BRETTO  v. 
RANGOON  MUNICIPAL  COMMITTEE,  4 
L  B    R   1907  p.  144. 

3-  Ss.  L80  (/),  195— Order  of  Municipal 
Committee — Fine  for  continuing  disobedience 
of  order  after  conoiction — Authorization  of 
Municipal  employee  to  make  complaint — Form 
of   complaint. 

Accused  was  ordered  under  section  130 
of  the  Burma  Municipal  Act  to  vacate  the 
house  he  occupied.  The  order  not  being 
complied  with,  he  was'  prosecuted  under 
section  180  (1),  convicted,  and  sentenced 
to  pay  a  fine.  He  was  also  ordered  by  the 
Magistrate  to  move  out  within  five  days, 
failing  which  he  was  to  pay  a  fine  of 
Rs.  5  for  every  additional  day  of  disobe- 
dience. 

Held,  that  the  Magistrate  had  no 
authority  to  modify  the  order  of  tho  Muni- 
cipal Committee  by  allowing  the  accused  to 
disregard    it   for    five   days. 

Held  also,  that  the  Magistrate  had  no 
power  to  inflict  a  fine  contingent  on  fu- 
ture events.  In  the  event  of  the  disobe- 
dience of  the  order  continuing  after  the 
date  of  the  conviction,  the  proper  course 
would  be  for  the  Committee  to  prosecute 
the  accused  again.  If  convicted,  he  could 
then  be  fined  Rs.  5  for  every  day  the  dis- 
obedience had  continued,  down  to  the  data 
of   the  second   conviction. 

A  complaint  of  an  offence  under  the 
Municipal  Act  must  be  made  by  the  Com- 
mittee or  by  some  person  authorized  by 
the  Committee.  Form  at  foot  of  complaint 
considered.  KING  EMPEROR  v.  PO  NAN. 
4  L.  B.  R.  1907  P.  44. 

(3)    Act   IV  Of  189j   (Lower  Burma 
Town  and  Villagre  Lands  Act). 

\  S.  4  (5),  5  (i),  41 — Jurisdiction  of  Civil 
Court   suit   by  Government  for  possession. 

The  Secretary  of  State  for  India  in 
Council  had  obtained  a  decree  against  ap- 
pellant for  possession  of  certain  la"id  kp.owa 
as  site  No.  36  A,  Sand-with  road,  in  the  Can- 
tonment of  Rangoon.  Oo^appeal,  thu  ques- 
tion was  raised  v/hether,  in  view  of  Ihj  pro- 
visions of  the  Lower  Burma  Town  and 
Village  Lands  Act,  189B,  the  suit  was  with- 
in   the   jurisdiction    of  a  Civil  Court. 

The  land  was  State  land  at  the  dispos- 
al of  Government  as  defined  in  s.  4,  sub- 
sections  (1)  and  (3)  of  the   Act. 

It  was  also  either  in  a  tov/n  or  a  village 
as  defined  in  section  4,  sub-sectioos  (3) 
and  (5). 

Held,  therefore,  that  both  clauss  of  sec- 
tion  41  operated   to  bar    the   jurisdiction  of 
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the  Civil  Courts.  MOMENT  v.  THE  SEC- 
RETARY OB^  STATE  EOIi  INDIA  IN 
OOUNGlL.    3  L  B  R-  1906  P.  165. 

2  S.  11,  15 — Claim  to  land  in  town — Bar  to 
jurisdiction   of  Civil  Court. 

la  a  suit  for  rocovory  of  a  house  site  in 
a  towo  to  which  the  Lower  Burma  Tjwq 
and  Village  Lands  Act,  1898,  applies,  the 
quostion,  whether  plaiatifl's  right  to  the  land 
has  caasod  under  section  11  of  the  Act  by 
reason  of  his  ahandonmoat  of  it  for  more 
than  two  years  coutiauously,  is  one  which 
must  under  clause  (2)  of  section  15  of  the 
Act  be  referred  for  determination  to  the 
Revenue  Officer,  YON  BYU  v.  SHWE 
TAIK    AND  MIN   SQ.     8    L-    B-    R.,    1905 

P   60 

8  S.  4,1 — Ejectment^  suit  for — House  oyi  vil- 
lage land  at  disposal  of  Government — Jurisdic- 
tion of  Court — Lower  Durvia  Town  and  Village 
Lands  Act,  189S,  s.  41. 

A  suit  for  eviction  from  a  house,  for 
the  purpose  of  obtaining  possession  of  the 
house  and  site  is  Cdsentially  different  from 
a  suit  for  possession  of  the  materials  of  the 
house.  In  the  former  case  the  question  of 
title  to  the  house  cannot  be  separated  from 
that  of  title  to  the  site.  When,  therefore, 
the  house  stands  on  village  land  at  the  dis- 
posal of  Government,  the  jurisdiction  of  the 
Civil  Courts  to  try  a  suit  for  possession  is 
barred  by  section  41  of  the  Lower  Burma 
Town  and  Village  Lands  Act  1898.  Moment 
-y.  The  Secretary  of  State  for  India,  (1905)3 
L.  B.  R..  165,  referred  to.  MAUNG  LAW  v 
SUPPAYAPADAYACHI.  8  L-  B- B- 1908 
p.  5256. 

4     S.  41—3  L.  B.  R.  1906  P.  165   No.  supra 

(4)    Act  XIII  of  1898  (Burma  Laws 

Act) 

1  S.  13— Indian  Succession  Act  X  of  1865. 
— S.  5— Budhi^t  Law.  4  B,  L.  R.  1907  P.  124 
Col.  77  P.  I. 

2  S.  13  {2)--Nature  of  obligation  of—Origin 
of  the  liability — Implied  agreements  by  carrier 
by  water — Law  administered  by  Calcutta  High 
Court  in  Civil  case  to  be  administered  by 
Burma  Courts — Contract  Act. 

The  obligation  imposed  by  Law  on  com- 
mon carriers  has  nothing  to  do  with  con- 
tract in  its  origin,  but  it  is  a  duty  cast 
upon  common  carriers  by  reason  of  their 
exorcising  a  public  employmant  for  reward, 
and  a  breach  of  such  du'y  is  a  breach  of 
the  Law  and  for  this  breach  an  action 
lies,  founded  on  the  Common  Law,  which 
action  wa  its  not  the  aid  of  a  contract  to 
support   it. 

Held,  that  the  Common  Law  liability 
of  a  carrier  in  the  position  of  the  defend- 
ant rests  on  the  same  foundation  as  the 
liability    of  a   common    carrier. 

Held  that  a  carrier  by  water  impliedly 
engages  that  his  vessel  ^^  shall  be    water-tight. 

Held,  also  that,  u  ^  der  Sub-S.  (2)  of  S.  13 
of  the  Burma  Laws  Ac',  all  questions  arising 
in  civil  cases  in  the  Courts  of  Rangoon  shall 
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be  dealt  with  and  dotormined  according  to 
the  Law  for  the  time  being  admiui^tored  by 
the  High  Court  of  Judicature  at  F-jrt  Williaai 
in  Bengal,  in  the  exercise  of  it3  Jidmary 
original  civil  jurisdiction  ;  that  the  Oommoa 
Law  of  England  is  part  of  thj  law  airairjia- 
tered  by  such  Court  in  cases  which  arise  ia 
Calcutta;  that  if  such  Common  Law  would 
be  applied  in  a  case  of  the  sam3  doscnption 
as  the  present  arising  in  Calcutta,  it  ohould 
be  applied  by  this  Court  to  the  present  case. 
—  18  C.  620,  F;  East  428,  cited,  1  C.  P.  D.  423, 
F;  No.  IX  of  1872.  No.  XIII  of  1898. 
MALADI  SATEIALIXG  v:,r  v.  RAMJAM 
LALLJa  SAJAN.     14  B   L   R  77. 

(5)  Act  1900    (Lower  Burma  Courts 

Act). 

1  S.  2  {h),  28  (1)  (C)-Valuation  of  suit- 
Amendment  of  Court  fee--Jai  irfdicton— Appeal 
4  L.    B.   R.    1907.    P.    120.    Col:     759  P.  1. 

2.  S.  2  {b),  30— Land  sait--Suit  for  rent  of 
suit— Second  appeal.  3  L.  B.  R.  1905  P.  90 
Col:    147  P.  1. 

3.  S.  8— Insolvency — Indian  Insolvency  Act^ 
1818 — Appeal  from  order  refusing  benefit  '^f — 
Application  by  appellant  for  protec-ion  from 
arrest — Ss.  13,  73 —Low n'  Bimc  Courts  Act^ 
1900,  S.  8  ^Civil  Procedure  Cjde,  Ss.  545,  639, 
647,  4. 

Applicant  had  filed  an  appeal  agiinst  the 
order  or  the  learned  Judge  on  the  Original 
Side  of  the  Chief  Court,  dismisjiug  his  peti- 
tion for  the  benefit  of  the  Act  for  the  Relief 
of  Insolvent  Debtors.  He  applied  for  aa 
order  of  protection  from  arrest  during  the 
hearing  of  the  appeal. 

Held,  after  examination  of  the  law  appli- 
cable, that  such  an  order^could  not  be  grant- 
ed. In  the  matter  o/ JACOB  AGABOB,  a7i 
Insolvent.    8  L-  B-  R  1906  P  241- 

4.  S.  25 — Redemption  unit — Stamp  duty-" 
Value  of  suit — Jurisdiction. 

The  amount  on  which:  txmp  duty  is  pay- 
able does  not  determine  th'^  jAri«diction  of  a 
Court,  but  the  amount  or  value  of  the  sub- 
ject-matter of  a  suit. 

In  a  redemption  suit  the  subject-matter 
of  the  suit  is  tho  land  sought  to  be  redeemed. 
Therefore  the  actual  present  value  of  that  land 
at  the  time  the  suit  is  filed  must  determine 
any  question  as  to  the  Court  which  is  com- 
petent to  try  the  suit.  MAUNG  KYAH 
DUN    V,  MAUNG    KYAN,    U.  MYAT    SAN. 

1  L  B  R.  1900-1902  P  96- 

5  S.  28  (1)  -See  4  L.  B.  R.  1907  P.  120  No.  1 
supra. 

6  S.  30— Court  of  small  causes — Suit  for 
agricultural  rent— Provincial  Small  Causa 
Courts  Act  IX  of  188:  S.  15,  32,  3  L.  B.  R.  1905 
P.  47 

7  S.  30.-See  3  L.  B.  R.  1905  P.  90  No.  2 
supra. 

8  S.  31 — Nomenclature  a7id  co7istilttlion  of 
Cou'i'fi  in  Lower  Burma. 

When  a  suit  is  triable  under  section  81 
(2)  Lower  Burma  Courts  Act  by  the  Addi- 
tiiouftl  JuclgQ  ci  Pi  Cuuit,  il  the  plaiut  be  pre- 
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eented  to  tbo  Judgo  of  the  Court  he  should 
not  rotiiru  it.  Souiion  57  of  the  Codo  ol  Civil 
•Prooeduro  has  no  application.  Rablr  Valnd 
Itlavijati  V.  Mahadu  Valad  Shiwaji,  (1611  I.  L. 
11.  2  B.  300);  Palancappa  Chetty  v.  Maung 
Show  Ge,  (1004)  2  U.  B.  U.  Civil  Procedure,  4  ; 
referred  to.  Zoya  v.  Mi  O'l  Kra  Znm,  (1904) 
2  L.  B.  U.  333,  followed.  MAUNG  GYI  v.  LU 
PE.    3  L.  B  R.  1905  P  120.  .   ^       ^  ^    . 

9     S.  33— Jvidce    personally     interested    in 
suit    in    his   Court.     2   L   B!  R.   1904  P.   281 
col.  1061  P.  T. 
TTpper  Burma  Regulation. 

(1)    Civil  Court  Regulation. 

g  lo Kxecutiou  of  decree — Rale  certi- 
ficate! U.  B.  H.  1905,  P.  3G  (Civil  Procedure). 
See  Col.  1052  P.  I. 

(2)    Land  and  Revenue  Eeirula- 
tions. 

1  S.  53  (i)~Civil  Court  shall  not  have 
jurisdiction  in  any  matter  which  a  Reveuue 
OfRcer  is  empowered  under  the  Regulation 
to  dispose  of.  Suit  will  not  lie  in  a  Civil 
Court  to  exacute  the  orders  of  a  Revenue 
Officer  whether  by  restitution  or  otherwise. 
U.  B.  R.  1903  P.  1  (Laud  and  Revenue  Regu- 
lation P.  13)  (Civil  Procedure)  Col.  921  P.  I. 

2  S.  53  (2)  (ii)— A  right  of  way  as  an  ease- 
ment is  an  interest  in  land  within  tho  mean- 
ing of  section  53  (2)  (ii),  Land  and  Revenue 
Regulation,  and  the  Civil  Courts  are  de- 
barred from  entertaining  a  suit  to  establish 
Buch  a  right  over  State  land. 

References ;  — 

U.  B.  R.  1897-01,  II,  207. 

da. 209. 

Wharton's  Law  Lexicon. 

Peacock's  Law    relating   to  Easements 

in  India. 
Encyclopaedia  of  the  Laws  of  England, 

Volume  II. 
Mitra's    Law    of   Limitation,  4th  Edi- 
tion, pages  414,  437. 
Kerv's  Blackstone's  Commentaries, 
Ml    MAGYI    V.  NGA    SHWE   ZIN.     U 
B  R  1906  P-  !■     (Liand    and  Revenue    Regu- 
lation). 

3  S.  53  (2)  (ii) — Held  that  a  tioinyo  or  ayo 
is  an  interest  in  State  land,  and  consequently 
in  view  of  section  53  (2)  (ii)  of  the  Upper 
Burma  Land  and  Revenue  Regulation,  the 
Civil  Courts  have  no  jurisdiction  to  enter- 
tain a  suit  to  recover  a  twinyo  or  ayo. 

References  :— 

U.  B.  R.,  1892-95  II,  327. 

Kerr's  Blackstone,   Vol.  IT,   Chaps,    I, 

II,  III,  VII. 
U.  B.  R.,  1807-01,  II,  443. 

207   209   211 

MI  MIN  DWE  v.  M\  MA  KIN  KYIM- 
YIN  MIBAYA.  U  B  R  1903  p.  1.  {Land 
Revenue  Regulation.) 

(3)    Municipal  Act. 

1     S.  92. 

Held,  that   "rebuild"  or   "Re-erecf,   does 
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not  include  "repair"  MAUNG  SEIN  v.  MU- 
NICIPAL COMMITTER  «-0F  PAKOKKU, 
U  A  R  1904  P  3  ^Municipal). 

2  Sa.  99,  100,  iJi. 

Held,  that  in  a  prosecution  under  Sec- 
tion 99,  100  aud  154.  Burma  Municipal  Act, 
for  slaughtering  an  animal  within  the  limits 
of  a  municipality  in  a  place  not  licensed  for 
that  purpose  it  is  necessary  for  the  prosecu- 
tion to»prove  not  only  that  the  animal  was 
slaughtered  in  such  a  place,  but  that  it  was 
slaughtered  for  sale  of  its  flesh.  ALLY 
HUSSAIN  V.  KING  EMPEROR.  XJ.  B- R. 
1904  p.  L  (Municipal). 

3  S.  U2  {F),   180. 

Held  ihat  the  word  "market"  hag  not 
been  defined  in  tVie  Burma  Municipal  Act, 
and  determining  whether  a  new  market  has 
ijeen  established  in  contravention  of  bye-laws 
framed  under  S.  142  (f)  the  tost  may  be  ap- 
plied whether  there  has  been  a  disturbance 
of  market  rights. 

Reference: — 

Indian  Law  Reports  II,  Bombay  106. 
KING  EMPEROR  v.  NGA  BA.  TJ-  B-  R. 
1903  p.  1  (Municipal). 

4  S,  180— On  a  prosecution  under  sectioa 
180,  Burma  Municipal  Act,  for  disobeying  a 
notice  issued  under  Chapter  VI  of  that  Act, 
the  notice  should  be  proved  and  put  in  evi- 
dence. 

A  Magistrate  has  no  authority  to  give 
an  order  directing  the  accused  to  obey  a 
notice  issued  by  a  Municipal  Committet 
under  Chapter  VI.  KING  EMPEROR  v. 
ABDUL     GANT     NAIKWAYA.^  XT-  B-    R.i 

1903  p.  3  (Municipal). 

<4)    Municipal  Regulation  of  1887« 

1  Held,  that  the  rules  contained  in  Muni- 
cipal and  Local  Department  Notification  No. 
148,  dated  11th  December  1900,  have  the  £oro« 
of  law. 

Rule  4  provides  that  in  certain  oasea 
money  shall  not  be  received  at  the  Municipal 
Office  for  credit  to  the  Municipality,  but  that 
when  money  is  presented  a  chalan  shall  be 
prepared  and  handed  to  the  person  desirous 
of  paying  money,  ixvd  that  he  shall  present 
the  ciialan  and  pay  ihe  money  at  the  Trea- 
sury. When  a  person  from. whom  money  is 
due  to  the  Municipality  alleges  that  in  con- 
travention of  this  rule  he  paid  the  money 
at  the  Municipal  Office,  and  it  appears  that 
the  money  was  not  paid  to  the  Treasury,  if  ia 
not  a  valid  defence  in  a  suit  by  the  Municipal 
Committee  to  recover  the  money. 
Reference. 

Municipal  and  Local  Department  Noti- 
fication No.  148,  dated  lllh  December  1900. 
THE  PRESIDENT  KYANKSE  MUNICI- 
PALITY V.  MA  HLA  WIN,  MAUNG  MYIT. 
U  B.  R  1903  P  L 

{Municipal  Regulation  of  1887>. 

2    S.  12  (d). 
Held   that   "Rebuild"  or  "re-erect"  does 
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not  include  "Repair"  19  M.  241  referred  to. 
MAUNG  SEIN  v.  MUNICIPAL  COM- 
MOITTEE  OP  PAKOKKU.  U-  B-  R.  1904 
p.  J.  {Municipal  Regulation  1887). 

(5)  Regrist ration  Regrulation. 

S.3. 

Beld,  that  iflwi  palmg  and  cocoanut  trees 
are  not  "standing  timber"  as  referred  to 
section  3  of  the  Upper  Burma  Registration 
Regulation,  but  are  immoveable  property. 

Bejerenccs: — 

\V  barton's  Law  Lexicon,  page  737. 
Stroud's   Judicial  Dictionary,  page  805' 

MAUNG  PO  HTINy.  MAUNG  TE  AND 
MAUNG  THA  LAW.  U-  R  R.  1903  P,  1- 
(Registration  Regulation). 

Ruby  Regulation. 

S.  6  (2),  8  (Z). 

Held  (i)  That  in  a  stone  tract  it  is  an 
offence  under  s.  6(1)  Upper  Burma  Ruby  Re- 
gulation, for  a  man  to  dig  for  or  raise  pre- 
cious stones  without  a  liconde  in  a  heap  of  re- 
jected eartb. 

(2)  That  it  is  under  similar  circurastances 
an  offence  to  raise  precious  stones  whicti  are 
exposed  to  view  whether  on  rejected  earth  or 
otherwise  on  the  surface  of   the  ground. 

(3)  That  it  is  under  certain  eircu^m- 
Btances  not  an  offence  for  a  woman  to  dig  for 
or  raise  precious  stones  frona  rejected  earth. 

(4)  That  %  Magistrate  can  confiscat«  only 
precious  stones  in  respect  of  which  an  offence 
under  section  6  of  the  Regul^ition  has  been 
committed. 

References. 

Revenue  Department  Notification  No. 
3G1,  dated  •27th  Oclober  1897. 

Preciou.-!  sl-ones  Manual,  pago  88.  KING 
EMPEROR  V.  NGA  NY  UN.  IJ.  B»  R.  1903 
p.  I-     (Ruby  Regulations  ) 

(7)    Village  Regulation. 

1.     S.  8. 

Slaughtering  cattle  without  a  license 
within  an  area  within  wliicli  the  headman  is 
directed  by  a  rule  under  section  5  (1)  >of  the 
Upper      Burma    Village    Regulation    not    to 
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allow  such  slaughter  is  not  necessarily  att 
olTonco  under  sfction  8  (2)  of  that  Regula- 
tion. KING  EMPEHOR  v.  NGA  PU,  NGA 
YEIN.  U.  R  R.  J908  P  3-  {Village  Re- 
gulation). 
2.    S.  &. 

Held — that  it  must  be  proved  to  support 
ft  conviction  under  section  8,  Village  Regula- 
tion, that  tho  headman  made  a  certain 
requisition  to  the  accused  and  that  tbe  ac- 
cused refused  or  neglected  to  comply  with  it. 
KING  EMPEROR  v.  NGA  MAUNG.  U  B. 
R-  1902  P-  I.     {Village   Regulation). 

Burmese  Law. 

Adoption — Keitlma — 

Keitima  form -Ceremonies  — Proof — Hin- 
du Law.    32  C.  219.    See  Col.  2045  P.  I. 

Burning^  ghat  and  ground. 

"  Bzirning  ground,  "  whether  a  ^^  ghat.'* 
"  Ghat  " — Meaning   of— Maintenance  by 
and   control     over     it.       33   C.   1290.       See 
Col:  8(t. 

Bye  Laws. 

1  Mortgage  by  conditional  sale— Caivga 
of  action  when  sale  becomes  absulutc — Cus- 
tom—Wajib-ul-arz.  RAN  BAHADUR  RAl 
V.  PARMESHAR  BHARTHl.  AWN  1902 
P  164  =  24  A  493-     See    pre  emplion. 

2  N.W.  P.  and  Oudh  Municipalities  Act 
(T  of  1900},  Seciion  1^8,  Clause  {o)— Bye-lav:. 
Unreasonableness  of — 

A  bye-law  passed  by  a  Mu^nicipality  may 
be  examined  in  order  to  discover  whether  lb 
is  reasonable  in  itself. 

Held,  that  the  following  bye-law  passed 
by  the  Naini  Tal  Municipality,  as  regards 
servant  not  in  attendance  on  his  master,  was 
unreasonable. 

"  No  coolie,  whether  bearing  loads  or 
not,  no  servant  except  in  altendance  on  his 
master  and  no  prostitute  shall  use  the  Upper 
North  Mall  at  any  time."  EMPEROR  v. 
BALKISHAN.  W  N  A  1902,  P- 117  =  24 
A  489. 

8  Validity  of— Rules  framed  by  the  Com- 
pany under  the  Railway  Aet  23,  A,  107  col: 
820  P.  I. 


Calcutta. 

Calcutta — Common  Law  of  England  applied 
in — Dffamation — Action  for  slander — Special 
Damage — Damage  for  mental  distress  alone 
votrecov  ruble — Cause  of  action — Presideyicy 
Town — English  Law  of  Slander,  rules  of — 
Character  of  1726  —Limitation  Act  {XV  of 
1877),  Sch.  il,  Art.  25. 

In  an  action  for  damages  against  the 
defendant  for  haviog  falsely  and  maliciously 
ua«d  alandaroud   WQida  imputing    unchaatity 


to  the  plaintiff  no  special  damage  was  al- 
leged in  the  plaint,  nor  any  actual  damage 
proved  at  the   trial. 

i?p/<-?thafc,  as  the  words  were  not  per  se 
aotionablo,  and  as  no  damages  in  fact  was 
alleged  or  prjved,  the  r.ctiou  mnst  be  dis- 
missed with  costs.  Tiie  deoitim)  of  ihe  ir>a« 
3 'rity  of  the  Full  Bench  \•^  Giiish  Chunder 
.^fitter  V.  Jjfadliari  Sunukhan  (I.  L.  R.  2S 
Cal.,  653),  approved  and  followed.  Parv  >the 
V.  Mannar  I.  L.  R.  8  mad.,  175  discussed,' 
Kashlram  Krishna  y.  Bhadu  Ba^ujiy  (7   Boia. 
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Calcutta    {Cont<l)  i 

H.  0.  A.  C.  17j  ;  Jogishionr  Sharma  v.  Dina- 
rnjii  SiKinna  ('2  C.  W.  N.,  113  IS^tts);  and 
Daiuan  Singh  v.  Muhih  Sinyh  I.  L.  R.,  10  All., 
425,  45()  clisbinguiHliecV,  Dam.iges  are  not 
recovers l)lu  fur  uu'utal  distress  alone  caused 
to  the  plain ti If  by  t^landoroug  words  convey- 
ing innulfc.  Wilkinson  v.  Doivui^on  2  Q.  B.  57  ; 
Lynch  V.  Kniglit  (\)  H.  L.  C.  577,  593),  re- 
ferred to. 

By  the  common  Law  of  England  intro- 
duced into  Calcutta  by  the  Charter  of  172G, 
a  person  injured  by  slanderous  words  can  re- 
cover damages  in  an  action  when  actual 
damage  has  been  caused.  The  advocate-Ge- 
tieral  if  boiujal  v.  Rancc  Surnomoyee  Dasee  (9 
M.  T.  A.  387,  42G)  ;  lialcUffe.  v.  Fvaus  (2  Q.  B. 
52i),  referred  to.  The  rule  of  Engligh  Law 
of  slander  discussed,  and  held  to  bo  appli 
cable  to  this  case.  BHOONI  MONEY  DOS- 
SEE  V.  NATOBAR  BISWAS.    28  C-  452. 

Calcutta  Municipal  Act  III  of  1899 

Bee  Cols.    167  to  17 il  P.  11. 

Calcutta  Municipal  Consolidation 
Act  11  of  1888. 

1  S.  135 — Valuations-Assessment — Powers 
of  Small  Cause  Court — Revision.  6  C.  W.  N. 
480  Col.  169  P.  II. 

2  Ss.  236,  241— Detached  building    erected 
without  sanction    of    Municipality — Applica 
bility   of    Acts.      7    C.    W.  N.    374.      Col.  162 
P.  II. 

8  Ss.  247,  250-Building— Municipality- 
Sanction— Limitation— Damages.  80  0.  817 
Col.  170  P.  II. 

4  S.  383  — Deviation  from  the  sanctioned 
plan   of   a    building   commenced   under    the 

old  Act  C.  W.  N.  654  Col.  171  P.  II. 

5  S.  449—30  C.  853  Col.  172  P.  I. 


Calcutta 

Ruio. 


Small     Cause     Courts 


Ss.  63,'70,  92,  94— Jurisdiction  of  Registrar 
to  entertain  application  for  new  trial  after 
giving  exparte  decree.  30  0.  588  Col.  1329 
P.  I. 

Call  on  shares. 

Suit  for  money  due  to  registered  company 
in  respect  of  forfeited  shares.  70  P.  R.  1903 
Col.  1888  P.  I. 

Camp. 

Dismissal  of  suit  for  default  in  appearance 
— Duty  of  Court  to  give  notice  of  date  and 
place  of  hearing  to  parties.  37  P.  R.  1904 
Col.  1448  P.  1. 

Canals. 

1     Canals— Eafiioah  Canal   in  Mnltan  Dis- 
trict— Bights  of  excavators  and  Government. 
The  plaintiffs  instituted  this  suit    against 


Canals    {Contd ) 


the  Hn jiwah  Canal  in  the  District  of  Multan 
which  was  supplied  with  water  from  Sutlej 
River.  The  canal  was  excavated  by  the 
plaintiff's  ancestors  with  the  sanction  of 
Oovornmont  in  the  year  1801  at  a  coat  of 
about  nine  lakhs  of  rupees.  It  passed  through 
lands  owned  by  pcrbons  not  parties  to  this 
suit  whoso  consent  plaintiffs'  ancostora 
had  obtained  under  agreement  to  supply 
them  with  water.  In  the  Settlemaat  Records 
the  canal  was  entered  as  the  property  of  tho 
plaintiffd'  father.  The  Government  waste 
lands  of  over  60,000  acres,  which  were  framed 
by  plaintiffs  and  others,  were  incapable  of 
cultivation  for  want  of  water.  The  Govern- 
ment sanctioned  in  proprietary  right  a  grant 
of  this  land  to  plaintiffs'  father.  Upon  the 
dearh  of  plaintiffs'  father  disputes  arose 
among  his  sons,  and  owing  to  such  quarrels 
Government  took  over  possession  and 
management  of  the  canal. 

The   Government   denied     the  plaintiffs' 
right  to  the   canal   outside   the   60,000   acres 
grant  and  relied  on  the  8th  clause  of  an  agree- 
ment executed  by  the  parties. 
The  clause  was  as  follows  :—- 
"  The    canal    dug   by   the     grantee    and 
known  as  the  Hajiwah   shall  for    the  present 
remain  under   the    management   of   the  said 
grantee  :  Provided  always  that  in  considera- 
tion of   the    premises  the    said  grantor,    his 
successor     and  assigns   shall      at    all    times 
hereafter,  whenever    he   or  they   shall  think 
necessary,  be  entitled  without  the  consent  of 
or   permission    from,    the    said   grantee,   his 
heirs,   legal   representatives    and   assigns,    to 
take  into  his  or  their  own  hands   and  control 
the  management     and    distribution     of    the 
water  of  the  said  canal   without  payment   of 
any   compensation    whatsoever,  and    further 
to  clear  the  said  canal  aad    recover  the    cost 
of   clearance   and  management    by   a   canal 
rate  to  be  levied  oi  the  area  irrigated." 

Held,  that  the  ancestors  of  the  plaintiffs 
acquired  a  proprietary  interest  in  so  much 
of  the  Government  lands  taken  for  the  pur- 
pose of  the  canal  as  was  required  for  its  con- 
struction and  maintenance,  and  also  a  right 
to  have  the  waters  ot  the  Sutlej  River  ad- 
mitted into  the  canal  so  long  as  the  canal 
was  used  for  the  purpose  for  which  it  was 
originally  designed. 

The  principles  applicable  to  such  cases 
are — "  If  a  man  under  a  verbal  agreement 
with  a  landlord  for  a  certain  interest  in 
land,  or,  what  amounts  to  the  same  thing, 
under  an  expectation  created  and  encourag- 
ed by  the  landlord  that  he  shall  have  a  cer- 
tain interest,  takes  possession  of  such  land 
with  the  consent  of  the  landlord,  and  upon 
the  faith  of  such  promise  or  expectation 
with  the  knowledge  of  the  landlord  and 
without  objection  by  him  lays  out  money 
upon  the  land,  a  Court  of  Equity  will  com- 
pel the  landlord  to  give  effect  to  such  pro- 
mise or  expectation.  1  E.  and  I  App.  129  at 
p.  170  (1865). 

Heldy   also,    that    the    Government    were 


Government    claiming   proprietary   right  in     entitled    under   the   agreement   to   hold  pos- 


(     329    ) 


CIVIL    DIGEST  OF   CASES 


(     330    ) 


Canals    (Covtd.j 

session  and  control  of  the  land  so  long  as 
they  considered  necessary.  AHMAD  YAR 
KHAN  V.  THE  SECRETARY  OP  STATE 
FOR  INDIA.  99  P  L  R  1901  38  P  R 
1902  =  28  C  698-5  OWN  634-28  I  A 
211  (P  C) 

2  Canal — Nala — Stream— Riparian  rights 
—Interference  by  Irrigation  Department. 
28  B.  105  Col.  207  P.  11. 

Canal  dues. 

Jurisdiction— Act  No.  XIX  of  1873  (N- 
W.  P.,  Land  Revenue  Act,  Section  241,  clause 
(i)~(Act  No.  VIII  of  1873)  Northern  India 
Canal  and  Drainage  Act)  Section  45 — Suit 
to  recover  excess  canal  dues  yaid  by  mistake 
— Claivi  arising  out  of  collection  of  revenue 
or  for  sum   realizable   as  revenue. 

A  suit  to  recover  canal  dues  alleged  to 
have  been  paid  by  mistake  is  a  claim  aris- 
ing under  section  241,  clause  {i)  of  tne 
North  Western  Provinces  Land  Revenue 
Act  of  1873,  and  under  that  provision,  read 
with  section  45  of  the  Northern  India  Canal 
and  Drainage  Act,  1873,  a  Civil  Court  has 
no  jurisdiction  to  entertain  it.  BaLWANT 
SINGH  V.  SECRETARY  OP  STATE  FOR 
INDIA.  8  CWN  121  =  25  A.527(P.C). 
Canal  and  drainage  Act  VIII  of 
1873. 

S.  45—25  A.  527  supra,— See  Northern 
India. 

Cancellation. 

1  Of  deed— Mortgage-deed — Suit  for  can- 
cellation of  —Insanity  of  mortgagor — Finding 
of  fact    should   be  on   allegation   and  evidenca 

Where  in  suits  for  cancallation  of  tvvo 
mortgage-deeds  executed  by  the  plaintiff's 
father,  the  case  made  by  the  planififf  was 
that  the  mortgagor  was  insane  and  that  thu 
deeds   were   obtained  by  fraud. 

Held,  that,  as  the  evidence  which  was 
directed  to  insanity  in  ils  crudest  and  most 
palpable  form  and  to  establish  fraud  failed, 
the  suit  must  be  dismissed.  The  first  Court 
was  not  justified  in  commuting  an  insuffici- 
ent case  of  iusanii^y  into  a  case  of  a  help 
less  or  facile  moitgagor,  and  in  consequence 
granting  a  decree  for  cancellation,  exotipfi 
80  far  as  consideriition  had  actu-^lly  passed. 
DUGRa  BaKHSH  SINGH  v.  MlitZXiMO- 
HAMMED  ALiI  BEG.  31  I.  A-  235-7  0 
Cm   287. 

2  Of  deed — Different  types  of  insanity — 
Concunreot  decision  on  fact — Unsoundness 
of    mind.     27  A.  1  (P.  C.)   Col.  256  P.  I. 

3  Of  deed — Cancellation  of  instrument 
— Pending  suit— Another  suit  barred  on  the 
defence  in  the  first  suit.  27  B.  607  Col.  419 
P.    I. 

4  Of  deed— Declaratory  decree— Further 
relief.  A.W.N.  1904  P.  138  26  A.  606  Col. 
434  P.  I. 

5  Of  document— Suit  to  cancel  a  docu- 
ment—Cause of  action.  25  B.78  Col.  1859- 
P.   I. 


Cancellation    (Contd) 

See  also  for  otJter  cases  Act  I  of  1877, 
(Specific  Relief  Act)  S.  39,  42  and  Act  IX  of 
lOOH    {Limiiation    Act  Art    91.) 

6  Of  Gift — Iltndii  Law — Mitakshara — 
Alienation  by  gtamlfather  without  considera- 
tion— Right   of   gra)i'lsuns. 

When  the  grandfather  alienates  ancest- 
ral property  without  any  consideration  it 
is  not  necessary  for  bis  grandsons  to  sue 
for  the  cancallatioo  of  the  conveyance,  and 
they  can  claim  recovery  of  the  property 
in  their  independent  right  as  co-paiceners 
in  it.  14  M'id.,  26,  refened  to.  KUMARA- 
SAMl  GOUNDAN  v.  NANJAPPA  GOUN- 
DAN.      13   M.   L.  J.   21. 

7  Of  lease— Rights  of  mortgagee  in  pos- 
sessio  n — Secondary  evidence.  1  O.  C.  18  Col. 
422    P.    I. 

8  Of  mortgage  deed— Cancellation  and 
delivery  of  mortgage  bond — Valuation  of  re- 
lief by  plaintiff— Jurisdiction  of  Court.  27 
M.   480    Col.    102   P.    I. 

9  Of  sale  deed  on  the  ground  of  fraufL 
and  misrepresentation,  suit  by  vendee  for — 
Purchaser's,  knowledge  of  ^defect  in  vendor's 
title,  effect  of,  on  usual  covenant  of  title  inf 
plied. 

Plaintiff  sued  for  cancellation  of  a  sale 
deed,  in  his  favor,  on  the  ground  of  fraud 
and  misrepresentation  practised  by  the  vend- 
ors, claiming  a  lien  on  the  plaint  pro- 
perties, for  recovery  of  the  purchase  money 
paid,  and  prayii'g  that  such  lieu  ought  to 
take  precedence  over  a  charge  under  a  hy- 
pothecation decree,  to  which  he  himself 
had  been  a  party.  The  lower  Court  found 
on  the  evidence  and  probabilities  that  the 
defendants  did  not  make  any  misrepresen- 
tations to  the  plaintiff  and  that  the  plain- 
tiff purchased  tlie  properties  wrh  full  know- 
ledge of  the  nature  of  the  defandants'  title. 
Admittedly,  the  plaintiff  was  told  that  the 
lands  were  held  on  an  Adukuvdtliu  Otti 
and  he  did  not  make  further  erquiricg 
about    the  Otti, 

Held,  that  a  puchaser  who  has  notioe 
of  a  partial  fact  or  instrument  should  be 
held  to  have  notice  of  all  connected  facts 
and  instruments  and  that,  where  the  de- 
fect 3f  the  vendor's  title  was  also  withiu 
the  knowledge  of  the  purchaser,  he  could 
not  claim  the  benefit  of  the  usual  implied 
covenants  for  title  14  T.  L.  R.  221,  19  T. 
L.    R.    185,    26  B.    519  referred    to. 

Held,  also  that,  if  a  prior  mortgagee, 
who  is  made  a  party  to  a  suit  by  a  piiisne 
mortgagee,  omits  to  set  up  his  prior  lien  and 
a  decree  is  passed  generally  for  sale  with- 
out imposing  a  liability  on  the  subsequent 
mortgagee,  cannot  afterwards  bring  a  suit 
to  enforce  his  prior  lien.  24  A  429  31  0. 
259,  referred  to.  KANAKKU  VELAYU- 
DHaN  PADMANABHAN  v.  MATHEVAN 
KALI.  21  T.  L.  R.  256. 

10-     Of  sale   deed   and     Pre-emption— Suit 
for — Inconsistent  reliefs. 

The  plaintiffs  brought  a  suit  against  the 
vendor  and  vendee  for  cancellation  of  a 
deod  of  ssdlQ  aud  la  the  alternativd  for  pre- 


(    331     ) 


CIVIL  Diap:sT  OP  cases 


t    3?2    ) 


Cancellation    (Gontd.) 

emptioii  of  Iho  propnrty  included  in  fcbe 
doocl  Thij  phiiiitilTs  allrgod  tliat  they  and 
tho  voiulor  wore  j 'int  at  the  time  of  saia 
and  that  tlui  lattui-  could  not  lawfully  soil 
his  undivided  one  third  share  of  the  pro- 
perty. The  allegation  of  j)intnes9  proved 
to  be  8.  false  one  and  the  claim  for  can- 
collation  of  the  deed  waa  dismissed.  The 
only  quosLioa  to  be  decided  was  whether 
the  phvintirts  wore  entitled  to  a  decree  for 
pre-emption    in    the   suit. 

Held,  that  the  two  reliefs  prayed  for 
in  the  plaint  by  the  plaintiffs  were  incon- 
sistent with  each  other,  and  that  the  plain- 
tiffs were  not  entitled  to  a  decree  for  pre- 
omption.  DURGA  PERSHAD  v.  MENDl- 
LAL.     100   174. 

11  Of  sale  of  heritable  non- transferable 
tenure— Rent  Act  (XXIT  of  1886),  Ss.  41,52— 
Perpetual  hereditary  fanning  lease— Under- 
proprietary  right— Decree  of  Court— Tenant 
holding  under — Revenue  Act  (XVII  nf  J876), 
section  40— Cancellation  of  sale  of  heritable  non- 
transferable tenure,  suit  for— Rent  Act  XIX  of 
18^  s.  41.  •' 

The  question  was  whether  the  second 
and  third  defendants  bad,  under  a  decree 
of  the  Financial  Commissioner,  obtained  by 
the  ancestor,  Badulla,  on  April  17th,  18G9, 
an  under  proprietary  right  in  the  village 
or  were  merely  thekadars  with  a  hereditary 
but  not  a  transferable  right  The  decree 
was  for  "a  perpetual  hereditary  farming 
le<»se"  of  the  village  but  on  an  examination 
of  the  record  in  the  suit  in  which  this  dec- 
ree was  passed. 

Held,  that  Badulli.  who  was  represented 
by  the  second  and  third  defendants  did 
not,  by  the  decree,  obtain  an  undsr-pro- 
prietary  right,  but  that  he  became  a  ten- 
ant holding  under  a  decree  of  Court  such 
as  IS  referred  to  in  section  41  of  the  Rent 
Act  of  1868  and  section  52  of  the  R^nt  Act 
of  1886  and  that  his  rights  were  not  trans- 
ferable, for  holders  of  leases  under  degrees 
cf  Courts  who  can  transfer  th^ir  rights, 
are  under  proprietors.  NAND  RAMy.  AM- 
ANANT  F  '.Tnn  BEG\M.     6  0-  C-  94- 

12     Of  st-niip— Adhesive  stamp.     6  B.  L.  R. 
436,  28  B   432  Col.    878  P.  I. 


ca  icelliLion  '?f~Gause  of 


13  Of  fce'iare— Suit  for— Document— Exe- 
cution of-  Signature— Sufficiency  of-Suit  to 
recover  possession  of  immoveable  property 
—Fraud.     30  0.  433  Col    1871  PI        ^     ^      ^ 

14  Will^Snit  for 
action. 

A  suif  for  cancellation  of  a  Will  brought 
during  the  Ufe-tim'^  of  the  tesUtor  is  not 
mam t-.in able.  RAAIRRAJAN  KUNW\R 
GUROEI.RvN  KQNWAR. 
=  A.  W  N.  1904  p.  150. 

Candidate. 


1  A-  L- 


V. 

J.  433 


For  pleadership  or  Mukhtarship— Duty 
of  Board  of  Examiners— Examination.  28  C 
i79  Gol,     18^  P.  II. 


Catalogrue. 

Illustrations  in  catalogue — Portion  of 
oataloguo«pi-otected.  LAWRENCE  v.  BUSH- 
NELL.     35  C.  463.-566  Copyright. 

Caretalier. 

Guardian  and  Ward— Mortgage  by  gaur- 
dian— Guardian  making  himself  personally 
liable — Guardian  entitled  to  retain  possession 
until  debt  is  discharged- Purchaser  from 
ward  not  entitled  to  possession  free  of  charge 
—Caretaker.  Act  of— Validity  of.  15  M.  L, 
J.  233.— Sec  Col.  2128  P.  I. 

Carriers 

1  Acknowledgment — Non  delivery  of  goods 
—  Suit  for  damages.     2G  B.  562  Col..  1789  P.   I. 

2  Suit  against  a  Railway  Company  for  noa 
delivery  of  goods.  2  P.  L.  R.  108  P.  R.  1906 
(P.  B.)  Col.   1830  P.  I. 

3  Contract  to  carry  goods — Liability  toit 
damages.     34  C.  419  Col.  826  P.  I. 

4  Laibility  for  negligence — Maritime  Law, 
-Bill  of  lading—Construction.  30  M.  79  Cok 
181  P.  II. 

5  Liability  for  negligence — Carriers  by  sea 
tinder  Comnvn  luv) — Fo'i'eign  carrier  contract- 
ing  in  Calcutta,  law  applicable  to — Neglig  ence 
and  misfeasance. 

Carriers-  by  sea,  for  hire,  are  commoa 
carriers  by  the  Common  Law  of  England; 
and,  where  the  contract  is  made  in  Calcutta, 
whatever  ba  '"he  nationality  of  the  carriers 
they  will  be  governed  by  the  lexloci  contractus. 
which  is  the  Common  Law  of  England, 
Mackillican  v.  The  Gompagnie  Des  Mas-^agftrie^ 
Maritimes  De  France  (I  L.  R.  6  Gal.  227),  not 
followed.  Under  the  English  Common  Law 
a  common  carrier  may  protect  himself  from 
liability  for  deliberate  acts  of  misfeasance  on 
the  part  of  himself  or  his  servants,  but  he 
must  do  so  by  clear,  definite  and  unambigu- 
ous words.  Lauding  goods  in  rainy  weather 
instead  of  delaying  delivery  is  negligence  and 
not  misfeasance.  REFERENCE  UNDER 
PRESIDENCY  SMALL  CAUSE  COURTS 
ACT.    28  M  400. 


g     Liability  for  negligence.     26  B.  562  Col. 
1789  P.  I. 

7  Owners    of   sea    going  merchant    ships. 
26  B.  662  Col.  1789  P.  I. 

8  Railway  Company's  liability — Reason- 
ableness of.     31  C.  951  Col.  825  P.  I. 

9  Railway  Company's  liability  for  passen- 
ger's luggage  lost.     73  P.  R.  1907  Col.  825  P.  I. 

10  Railway  Company's  duty  as  carriers  — 
Burden  of  proof.     3  N.  L.   R  94  Col.  823  P.  I. 

II.  Railway  Company — Receipt  of  goods  by 
one  Company  for  carriage  over  its  own  and 
another  Company* s  Hue — Liability  in  re-ipect 
of  ovei charge  made  by  delivering-  Company— 
Bye-laivs — Power  of  Railway  Company  to  alter 
the  princi-ple  of  calculation  of  rates. 

Two    wagon    loads    of   chillies    were   re- 
ceived by   the  Statioii   Master  at  Beawada  oa 
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Carriers    (Contd) 

the  Nizam's  Guaranteed  State  Tiailway  for 
carriage  to  Agra  Btation  on  the  Great  Indian 
Peninsular  Itailway  at  a  rate  of  lis.  270  per 
wagon  for  the  whole  dis«-ance.  On  arrival 
at  Agra  the  Groat  Indian  Peninsular  Railway 
Company's  Station  Master  demanded  pay 
mont  of  higher  rates,  calculated  per  maund, 
and  refused  delivery  until  such  rates  were 
paid.  The  consignees  paid  und'sr  protest 
and  sued  both  Railway  Companies  for  a  re- 
fund of  the  excess  charges 

Held,  that  the  co»\ tract  for  carriage  of 
the  goods  for  the  whole  distance  was  one 
entire  contract  with  the  receiving  Company 
who  were  liable  for  the  overcharge,  if  any, 
wrongfully  demanded  from  the  consignees 
5  M.  and  W.,  421;  3  H.  and  0.  77  and  3  M. 
240,  foil. 

Held  also,  that  a  bye-law  of  the  Great 
Indian  Peninsular  Railway  Company  which 
reserved  to  the  Railway  the  right  of  remea- 
surement,  reweighmont,  recalculation  and 
reclassification  of  rates,  terminals  o.nd  other 
charges  at  the  place  of  destination  and  of 
collecting,  before  the  goods  are  delivered,  any 
amount  that  may  have  been  omitted  or  un- 
dercharged did  not  authorize  the  Great 
Indian  Peninsular  Railway  Company  to 
alter  the  contract  between  the  parties  and 
charge  at  the  place  of  destination  maund 
rates  instead  of  wagon  rates.  CHUNNI  LAL 
V.  THE  NIZAM'S  GUARANTEED  STATE 
RAILWAY  COMPANY   LTD.     1907    A.  W- 

N  21;  4  A-  L.  J.  80;  29  A-  228;  F    B 

Carrior'3  Act.  Ill  of  1865. 

Ss.  3,  8,  9.  Contract  to  carry  goods  part- 
ly by  steamer  and  partly  by  Railway.  11  C. 
\V.  N.  1076  Col:  826  P.  I. 

Caste. 

1-  Confinements  in  stock— Abandonment 
—  Regulation  XI  of  1816  (Madras). 

To  render  a  person  liable  to  confinement 
in  the  stocks,  there  must  be  a  concurrence  of 
two  circumstances,  viz..,  (1)  he  must  bo  a  per- 
son belonging  to  one  of  the  lower  castes  of 
the  people,  and  (2)  he  must  be  a  person  on 
whom  from  his  social  standing  or  otherwise 
it  may  not  be  improper  to  inflict  so  degrad- 
ing a  punishment. 

The  test  seems  to  be  not,  what  is  the 
oftenders  croeJ,  but  what  is  his  caste.  If  he 
belongs  to  one  of  the  lower  castes,  a  change 
of  creed  would  not  of  itself  rr.ake  any  differ- 
eii'jj  provided  he  continues  to  belong  to  his 
CH.sie.  E-ich  case  mast  be  decided  on  its 
s|iccial  circumstances. 

R;igulation  XI  of  1816  ("Nfadras)  being  a 
peuai  oue  must  bo  construed  strictly  and  in 
cases  of  doubt  in  favor  of  the  liberty  of  the 
Buli;ct.  UEMMURl  RATTIGADU  v.  KON- 
Da  reddi.  M.  L.  J,  1901.  p.  23  =  24 
M  271 

2-  Ciislc  question- -Relief  in  casta  matters — 
Eight  of  a  member  of  a  caste  to  inspect  doc7i- 
ments  and  books  of  accourd   7 dating  to  caste 


Caste    (Conidj 

•property — Injunction     where    such    inspection 
refuaed. 

Whore  a  member  of  a  caste,  who  was 
also  a  trustee  of  the  caste  property,  was  to- 
fused  inspection  of  books  of  '»ccouats,  docu- 
ments, etc  ,  i)y  the  President  uf  the  Manag- 
ing Committee  of  the  ca^te. 

Held  that  an  injanction  could  be  granted, 
restraining  the  President  from  rofusiug  such 
inspection.     19  B.  507  referred  to. 

Every  member  of  a  caste,  being  inter- 
ested in  its  affairs,  has  a  right,  incidental 
to  his  membership,  to  every  infonnation, 
which  the  books,  records,  and  documents 
of  the  caste  can  give  him,  to  enable  him 
to  discharge  the  duties  he  owes  to  the 
caste.  It  is  a  right  similar  to  that  of  a 
partner  in  a  firm  to  the  partnership  books 
and  can  be  taken  away  from  him  only  by 
an  express  caste  rule,  resolution  or  usage. 
But  a  trustee  or  a  member  of  a  caste  has 
such  right  to  inspection,  only  for  thehona 
file  purpose  and  in  the  interests  of  the 
caste,  and  not  for  any  purpose  hostile  or 
injurious    to    those    interests. 

Though  a  Court  will  not  interfere  with 
the  jurisdiction  and  discretion  of  a  caste  as 
regards  its  internal  purpose  and  manage, 
ment,  with  reference  to  which  it  is  its  own 
master  to  frame  rules  and  regulations,  yet 
it  will  interfere  in  favour  of  any  individual 
member  of  the  caste,  as  against  any  other 
member  or  members  of  it,  where  the  Court 
is  asked  to  give  effect  to  any  rule,  resola- 
tion,  or  usage  of  the-caste,  if  the  right 
claimed  in  virtue  of  such  rule,  resolution, 
or  usage,  is  a  civil  right  cognizable  by  the 
Court.  In  giving  relief  in  such  cases,  tht 
Court,  80  far  from  interfering  with  the 
autonomy  of  the  caste,  or  encroaching 
upon  its  jarisdiction  as  to  its  internal 
affairs,  recoguis  !s  them  by  giv.ng  effect  to 
its  rule,  resolution,  or  usage.  CHAPSEY 
COOVERJI  V.  JETHABHAJ  NURSEY.  9  R 
L  R  669. 

8  Hindu  Law — Bestiiution  of  conjugal 
rights — Plaintiff's  being  out  of  caste  is  710 
defence   to  stiit  for. 

The  "plaintiff  sued  for  restitution  of 
conjugal  rights  in  respect  of  his  wife,  a  minor 
under  the  guardianship  of  her  mother.  The 
defendant's  principal  plea  was  that  the  plaintiff 
was  out  of  caste.  The  Court  of  first  lusjtance 
disallowed  this  objection  and  passed  a 
decree  in  plaintiff's  favour.  Tbe  appellate 
Court  found  that  the  plaintiff  had  beea 
out  cistcd  passed  a  conditional  decree,  direct- 
ing that  the  plaintiff  should  first  obtaia 
restoration  to  caste  as  a  condition  precedent 
to  his  obtaining  a  decree  for  lestitulion  of 
his   conjagal  right 

Held  on  appeal  to  the  H'gh  Court,  that 
as  to  b^r  a  suit  brought  by  a  Hindu  for 
restitution  of  conju-al  rights,  the  defeudant 
must  set  up  some  offence  of  a  matrimonial 
nature  such  as  would  support  a  decree  for 
jadicial  separation  the  fact  of  plaintiff  being 
out    of   caste  was  no  defence  to  the    auit,   aud 
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no  oouditiou  should  havo  boon  made  to  tho 
deoroQ.  8  All.,  78  and  13  All.,  12G  ro[errod 
to.  SAIIaDUU  v.  UAJWANTA.  A.  W.  N. 
1904  p.  173. 

4  Hindu  Lata — Execution  sale — Sale  of 
WuioLUs'  estate  —M cirriaga  betioeen  Vaidija  and 
Kayastha — Custom— 'Ihpperak  District. 

The  doloriumaliou  of  tho  nature  of  an 
estate  passed  by  a  sale  in  execution  of  a 
decree  against  a  Hindu  widow  depends  upon 
tbe  nature  of  tlie  right,  title  and  interest  sold 
and  upon  the  terms  of  the  decree  in  execution 
o'i  which  the  sale  was  hold 

By  custom  prevailing  in  tbe  District  of 
Tipperah  tho  marriage  of  a  Vaidya  with  a 
Ivayetjth  woman  is  not  void  and  tbe  offspring 
resulting  lrom_  such  union  are  not  illegiti- 
mate. KAM  LAL  SUOOKOOL  v.  AKHOY 
OiiAHAN  MLTTEH.     7  0-  W-  N-  619. 

Caste  disabilities,  Removal  Act 
XXi  of  1850. 

See  supreme  Government  Act  XXI  of 
1850  Ool:  GU,  Gi,  F.  1. 

Caste  question 

Zanzibar- — Excommunication  from  caste — 
Jurisdiction  of  Civil  Courts — Bombay  Regula- 
lion  II  oj  lS-47,  S.  21,  cl.  I.— Civil  Procedure 
Code  {Act  XI  V  of  1882),  s.  II— Zanzibar  to  be 
treated  as  a  district  in  the  Presidency  of  Bom- 
bay—Zanzibar order  in  Council,  188i  — Defa- 
mation— Privilege. 

Under  the  Zanzibar  Order  in  Council, 
1884,  Kanzibar  is  to  be  treatad  as  a  "Zillah 
or  district  in  the  Presidency  of  Bombay," 
and  therefore  Bombay  Regulation  II  of  1827, 
s.  21,  cl.  I,  applies  to  Zanzibar.  Under  Bom- 
bay Regulation  II  of  1827,  s.  21,  cl.  I,  only 
such  caste  suits  as  claim  damages  for 
injury  to  caste  or  character  of  the  plaintiff 
are  maintainable  in  Civil  Courts.  But  when 
a  claim  to  property  is  involved,  the  regula- 
tion is  no  bar  so  far  as  that  claim  is  con- 
cerned. The  Courts  in  that  case  have  a  dis- 
tinct and  saparate  jurisdiction,  resting  not 
on  the  caste  dispute  but  on  the  claim  to 
property.  Plaintiffs  and  defendants  were 
residents  of  Zanzibar  and  belonged  to  the 
Visa  Oswal  section  of  the  Bania  caste.  The 
defendants  were  Shetias  of  the  caste  and 
as  such  had  issued  an  order  forbiding  their 
caste-fellows  to  attend  a  certain  feast  given 
by  the  members  of  the  Lovaoa  caste'  The 
plaintiffs,  considering  the  order  to  be  illegal 
and  arbitrary,  attended  the  feast.  The  de- 
fendants chereupja  summoned  a  caste  meet- 
ing, and  without  calling  on  the  plaintiffs 
for  an  explanation  excommunicated  lihem 
and  notified  the  fact  through  the  caste  Gor 
or  priest  at  Zanzibar.  The  plaintiffs  there 
upon  brought  this  suit  against  the  defead- 
auts,  complaining  of  the  excommunication 
and  praying  (1)  for  a  declaration  that  their 
excommnnicatioQ  was  illegal  and  that  they 
were  still  members  of  the  caste  and  (2)  for 
damages  for  defamation. 


Caste  question    iContd) 

Held,  v\ith  regard  to  the  exoomraunicft. 
tion  complained  of,  that  no  relief  could  be 
granted.  No  claim  to  property  was  involvfid. 
It  was  a  caste  question  over  which  the  Civil 
Courts  had  no  Jurisdiction  under  Bombay 
Regulation  II  of  1827,  s.    21  cl.  I. 

ILdd  as  to  the  claim  for  damage  or  de- 
famation, that  the  announcement  of  f,he 
caste  decision  was  a  duty  incumbant  on  the 
defendants  as  Shettias  of  the  caste,  and  was 
therefore  privileged  ho  far  as  \\  was  com- 
municated only  to  members  of  the  caste. 
The  evidence  did  not  disclose  any  commu- 
nication beyond  that  limit  and  no  evidence 
of  malice  was  given. 

Per  Chandavarkar,  J. -Roughly  speaking, 
a  suit  raising  a  caste  question  must  fall 
within  one  of  three  classes.  First,  it  may 
be  a  suit  b»'ought  by  a  member  of  a  caste 
complaining  of  expulsion  and  asking  for 
declaration  that  the  exculsion  is  illegal  and 
that  he  is  still  a  member,  and  as  such 
entitled  to  its  social  privileges.  In  cases  of 
this  class  there  is  no  cause  of  action  and 
the  Civil  Courts  have  no  jurisidction  al- 
though the  plaintiff  alleges  that  he  has  not 
been  heard  in  his  defence  or  that  his  ex- 
communication has  been  for  the  breach  of 
a  rule  which  either  never  existed  or  which 
the  plaintiff,  in  fact,  never  violated.  The 
question  is  entirely  a  caste  question  and 
falls  within  Bombay  Regulation  II  of  1827, 
S.  21,  Cl.  I.  Secondly,  when  the  result  of 
excommunication  is  to  deprive  a  man  of 
his  civil  rights,  a  Civil  Court  has  juris- 
diction to  enteratin  a  suit  brought  to  set 
aside  such  excommunication  as  illegal  and 
to  inquire  into  the  merits  of  the  case. 
But  even  here  its  jurisidction  is  limited. 
All  the  Court  can  inquire  into  is  whether 
the  order  of  excommunication  was  passed 
bona  fide  in  accordance  with  natural  jus- 
tice, i.  e.,  after  a  due  hearing  given  to 
the  party  excommunicated,  at  a  regularly 
convened  meeting  of  the  caste  which  passed 
the  order,  or  by  a  person  duly  authorized 
by  the  caste  to  pass  it,  in  accordance  with 
either  caste  usage  or  rule,  and  for  an  of- 
fence against  that  usage  or  rule  which  the 
man  excommunicated  did  as  a  matter  of 
fact  commit.  If  these  conditions  are  ful- 
filled, the  Court  must  hold  that  the  casta 
acted  within  its  powers  as  a  domestic 
tribunal  with  whose  discretion  it  will  nob 
interfere  the  court  in  that  case  having 
jurisdiction  to  inquire  from  the  poinr  of 
view  of  the  caste,  not  of  the  Couct,  into 
the  reasonableness  or  justifiable  character 
of  the  rule  for  a  breach  of  which  tno  order 
of  excommunication  was  passed.  Thirdly, 
suits  claiming  relief  for  loss  of  caste  and 
character:  these  are  in  th'^  nature  .of  suits 
for  libel  and  fall  within  the  lavv  applicable 
to  such  suits.— NATHU  VELAI  v.  KESHAW- 
JI.  3  B  L  R  718  =  26   B  174- 

Cause  of  action. 

I    Acknowledgment — Cause      of     action— 
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Cause  of  action    {Contd.) 

Mistake    in   framing    plaint.     14    C.  P.  L.    li. 
1901  P.  151  Col.  32  P.  1. 

2  Accrual  of — Reversioner's  Huit  by -Hin- 
du widow,  allienatJon  by  -Minority  - -Evi- 
dence of.     32  C.  165  Col.  1956  P.  I. 

3  Accruing  to  minor —Minority — Hindu 
widow — Adoption  during  minority  by  widow 
—Suit  by  adoptod  son.  9  C.  W.  N.  795  Col. 
1742  P.  I. 

4  Accrual  of— Right  of  suit— Execution  of 
decree. — biuit  for  recovery  of  inoneij  paid  to 
decree-holder  in'  pursuance  to  an  agreement 
in  satisfaction  of  decree. 

Tbe  defendant  obtained  a  decree  against 
plaintiff  for  4ts  69  11.  An  agreement  was 
entered  into  between  tbe  parties  to  tbe  edect 
that  R»-  55  was  to  be  p.iid  in  full  saLisfac- 
tioa  of  tbe  decretal  debt,  and  that  the  de- 
fendant should  certify  in  Court.  Accord- 
ingly 4ls-  55  was  paid  to  the  defendant  who, 
however,  without  certifying  satisfaction  of 
the  decree  as  agreed  upon,  applied  for  exe- 
cution. A  notice  of  the  application  was 
served  upon  the  plaintiff  under  section  248 
of  the  Civil  Procedure  Code. 

Held  tliat  a  suit  by  the  plaintiff  for  re- 
covery of  ^i&-  55  paid  to  the  defendant  ac- 
cording to  the  agreement  was  not  main- 
tainable. TIRUMALAPALLI  SRIRAMULU 
r.  RAYALLI  DALAYYA.     16  M- L- J- 54- 

5  Administrator's  suit  against  deceased 
executors  estate — Govornmcnt  securities — 
Suit  for  return  of.  7  C.  W.  N.  476  Col.  1917 
P.  1. 

6  Administrator  General,  if  public  officer 
— Suit  against— Notice  if  necessary — Cause 
of  action— Meaning  of.  8  C.  W.  N.  913  Col. 
1197  P.  I. 

7  Alligation  in  plaint. — Objection  as  to 
want  of  notice  to  quit— Second  appeal — 
Issues  Court  to  frame.  26  B.  360  Col^  1255 
P.    I. 

8  Alligation  in  plaint— Suit  based  on 
contract — Place  where  payment  to  bo  made 
— Return  of  plaint  to  be  presented  to  pro- 
per   Court.     79  P.    R.  1902   Col.    1058    P.   I. 

9  Appeal — Liability  of  purchaser  of  some 
of  the  mortgaged  properties.  Cause  of  action. 
6   C.    W.    N.  683   Col.   638    P.   I, 

10-  Appropriation  of  debt  due  to  minor 
by  third  parly  — Cause  of  action— Joint  tort- 
feasors—Guardian   and    Ward. 

The  defendants  Nos.  1  to  8  owed  a  cer- 
tain sum  of  money  to  the  t  plaintiffs  who 
Were  minors.  The  defendant  No.  9,  who 
was  a  cousin  of  the  plain i iff.-,  got  the  de- 
fendants No3  1  to  8  to  wip:'  out  the  ere 
diL  from  tbe  plaintiff's  rtccoui;t  and  to  ap- 
propriate it  to  a  pcf-cjiial  deiU  duo  to  them 
bv  the  defendant  No.  9  and  his  brother 
defend  i.nt  No.  10.  This  wms  done  without 
referoncd  to  tho  mother  of  the  plaintiffs 
wlio  vva^  their  guardian.  Tl).;  plaintiffs  sued 
t  ^e  dcfeadauts  No.  1  to  10  for  recovery  of 
their  money.  The  Court  dismis.^ed  the  suit 
against  defendants  Nos.  1  to  S  and  de- 
creed it  agaiust  the  defendant;^  Nos.  \)  and 
10.    The     plaiulill   appeal«d    from    the   dis- 


I  Cause  of  action    {Cont(L) 

j  missal   of  their  claim  against   the  defcndanfcg 
Nos    1    to    8    and    tlio    d.:fjudant    No.    9    ap- 
pealed for  the  claim    to    be    dismissed  against 
him. 
I  Held,   granting    the  appeal  of    the    plain* 

I  tiffs  and  rejecting  that  of  the  defendai.t  No. 
,  9,  that  all  tlie  dulcMidari td  wer^a  liable.  SJO- 
I  WA     RAM    V.    lilSHEN     RAM.     I47     p.   £. 

R.   1906. 

11  Attorney  and  ajnnt — Logal  Practilioier 
— liemuneration  —  Proinissji y  notn  -Agreement 
by  attorney  to  take  a  grosi  sum  in  tiext  of 
costs — Client — Attumey's    daybonJc. 

An  attorney  i.s  not  otititlod  to  any  re- 
ward for  services  rendered  to  his  ciu-ot 
beyond  his  just  and  fair  profossioual  re- 
muneration during  the  sub-)i.stance  of  tbe 
relationship  of  attorney  aud  client,  unless 
the  client  had  comp3t3nt  aud  indupendent 
advice  to  measure  ihe  amount  of  service 
rendered  by  the  attorney.  Tyrrell  v.  Lank 
of  London,  (10  H.  L.  C.  20,  44);  O'Brien 
V.  Lewis,  (32  L  J.  Ch.  569)  ;  Ho' man  v.  Loy- 
nes,  (4  Ue  G.  M-  &  O  270)  ;  lihodes  v.  Bate, 
(L.  R.  1  Ch.  A.  C.  252,  257);  Morgan  v. 
Minetl,  (L.  R.  6  Ch.  D.  638)  ;  LUes  v.  Terry, 
(2  Q.  B.  679),  followed  in  principle.  In  re 
Whitcombe  (8  Beav.  140),  Lawless  v.  Mans- 
field,  (I  Dru  &  War.  557,  605),  referred  to. 
And  Holditch  v.  Garter,  (L.  R  3  P  aud  I). 
115),  distingui.^hcd.  An  attorney  caunot  sp!i5 
up  his  functions  by  acting  partly  as  attor- 
ney and  partly  as    agent  of    toe    sjime    client. 

bro.ti*;ndha   nath  mullick  v.  lug- 
khimoni  dassee.  j.  l.  r  ,  29  c-  595. 

12  Before  sitit — Co- sharers  — Denial  by  oia 
CO- sharer  of  another's  title — Denial  for  the 
first   time   in  the  loritlen   statement. 

An  assertion  or  denial  of  a  right  in  a 
written  statement  does  not  give  rise  to  a 
cause  of  action.  A  cause  of  action  must  be 
antecedent  to  any  allegation  made  in  tue 
pleadings,  MA  DAN  MOHUN  SHAH  A  v. 
RAJAB  ALI  ALSO  8  C-  W  N  at  4!5 ; 
9C.   W  N    928;  23  C    223. 

13  !3rocich  of  contract — Suit  for  damages 
for  breach  of  contract  of  sa,lG--Jurisdictiou 
of  Court— Cause  of  action--7  C.  W.N.  912 
Col.    10G3  l\  I. 

14  Cancellation  of  deed  for  fraud  and 
misvepresentatiou— Suit  for — Cause  of  action 
in  plaint  alteration  of — Whetb  r  j-ermisaiblo 
21    T.  L.  11.    256 — Sec    Gancellalioa   of   deed. 

15  Compromise— Cause  of  action  -  Jut  i.s* 
diction— Suit  for  a  declnration  that  a  com- 
promise and  a  dricree  founded  thereon  are 
null  and  void  as  against  tbe  plaiotiti-  25  A 
48    Co!.    1054    P.  I. 

16  Concurrent  suit  for  cancellation  of 
gift—Suit  for  possession — 26  A.  2d6  Col.  400 
P.    I. 

17  Counsel  and  client — Recovery  of  feo 
paid  by  client  for  professional  services  to 
advocate— 25  A.  509  Col.    1330  P.  T. 

18  Continuing  d»mages — Restraint  of 
trade  --Damages  previous  and  aftjr  ti.e  iu- 
jitiiutiou  of  suit  — Dcoroo    direcLiug  aocouata 
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Cause  of  action    {Contd.) 

— Company— Liability  to  account — 29  B.  107 
Col.  'J'J4   V.  I. 

19  Contintiing  breach — Usufructuary  mort- 
gaijo — Covenant    to   repair — Breach. 

Broach  of  a  covenant  in  a  usufructuary 
j"norlgng  >  by  which  tiie  mortgagor  under- 
took to  Icoep  the  premises  in  repair  is  a  con- 
tinuing one  and  a  suit  om  sucli  covenant 
is  not  b.iTed  by  limitation.  KRISUNAJI 
V.  V\saDEV.    3  B.  L- R    156. 

20  Creditor  sving  another  for  bad  decree 
— ExpcuUon  of  decree — Rights  of  attaching 
creditoi.-i — Right  to  assail  decree  of  rival  de- 
cree-holder. 

A  decree-holder  attaching  property  of 
the  judgment  debtor  under  a  simple  money- 
decree  sued  for  a  declaration  that  a  rival 
decree-holder,  who  had  also  attached  the 
same  property  was  not  entitled  to  attach  it, 
on  the  ground  that  the  decree  in  his  fa- 
vour  should    not    have   been  passed. 

Held,  that  he  had  no  cause  of  action 
when  fraud  by  the  defendant  in  obtaining 
his  decree  was  neil:her  alleged  nor  proved 
and  the  Court  which  passed  the  decree 
complained  of  was  competent  to  do  so. — 
25  Cat.,  179  and  25  Bow,,  337,  referred  to. 
LACHMI     DTAL    v.    HAR    DANNI     LAL.-- 

W- NA.  1903,  p.  61  =  25  A  347- 

21  0>i  date  of  suit — Acquisition  of  title  by 
defendants  pending  suit — Pre-emption--Waj ib- 
ul-ars — Right  of  pre-emption  lost  during  pen- 
dency   of    S7iit. 

On  the  14th  October  1901,  a  suit  for 
pre-emption  was  brought  in  respect  of  a 
mortgage  dated  the  17th  September  1897. 
Another  suit  for  pre-emption  upon  a  sale 
dated  81st  March  1901  between  the  same 
vendors  and  vendees  was  brought  and  fin- 
Elly  decided  on  the  9th  August  1901.  The 
order  in  that  case  was  that  the  plaintiffs 
Bbouid  be  allowed  to  enter  into  posses- 
sion of  the  property  on  payment  by  them 
of  Rg.  499  within  two  months,  otherwise 
the  suit  should  stand  dismissed.  Tbe 
money  was  not  paid  and  the  suit  of  tbe 
plaintiffs  was  dismissed.  Five  days  after 
that  dismissal,  the  present  suit  was  brought. 
In  consequence  of  the  dismissal,  the  ven- 
dees in  the  suit  in  which  such  dismissal 
took  plane  became  shareholders  in  the  mahal. 

Held  that  the  vendees,  having  thus  be- 
come sharehulders  the  plaintiffs  had  as 
against  thorn  u)  preferential  right  to  pre- 
empt.    RAM    HIT    SINGH  v.  NARAIN  RAI. 

A  W  N    1804,  p.  68-26  A-  889. 

_  22  Declar a' ion-Suit  for — Under- proprietary 
right — Causa   of  action — Prescription. 

In  1873  the  plaintiff's  father  was  served 
with  a  notice  of  ejectment  by  the  defendant 
which  he  resisted,  alleging  that  he  was  an 
under-proprietor  and  the  notice  was  can- 
ceiled.  The  plaintiff  continued  to  hold  the 
land  ou  the  same  terms  until  the  last  set- 
tlement. He  tben  applied  to  bo  entered  as  an 
under  proprietor  but  the  Settlement  Officer 
recorded  him  as  an  occupancy  tenant.  In 
1900,    the   deleudant   brought  a  suit    for  ea- 


Cause  of  action    {Contd.) 

hancoment  and  got  the  plaintiff's  rent  en- 
hanced. In  oonseqaence  of  thin  proceeding 
the  plaintiff  brough  the  suit  for  a  decla- 
ration that  he  was  -an  under-proprietor. 
Held,  that  the  plaintiff's  cause  of  ac- 
tion to  sue  for  a  determination  of  his  right 
arose  when  the  Rent  Court  onhauoed  his 
rent,  that  hia  suit  was  not  time-barred 
and  that  he  had  acquired  title  as  au 
under  proprietor  by  prescription.  HAB 
DAYAL  V.  UDIT  NARAIN  SINGH.  8  Q. 
C    30 

23  Declaratory  decree — Cause  of  action-— 
Suit  for  a  declaration  that  the  defendant  had 
no  right  to  mortgage  joint   property — Court-fee. 

The  plaintiff  alleged  that  he  was  a  half 
aharar  with  the  defendants  Nos.  1  and  2  in 
certain  houses,  that  by  an  arrangement  with 
them  he  held  these  houses  while  they  held 
other  portions  of  the  joint  property  exclusively 
and  that  they  had  mortgaged  the  joint  pro- 
perty which  was  in  his  sole  posse«sion.  He 
sued  for  a  declaration  that  the  defendants 
had  no  right  to  mortgage  it.  The  Court  held 
that  the  suit  as  brought  was  not  maintainable. 

Held,  that  the  decision  of  the  Lower 
Court  was  wrong. 

Held,  also,  that  Court  fee  for  the  suit  waf 
payable  on  half  the  mortgage  money  securtd 
by  the  mortgage  deed.  GHULAM  KADAR 
V.  WAJIHUDDIN.    60  p.  L.  R.  1904. 

24  Decree— Praudulent'decrea  or  execution 
—Cause  of  action.  25  A.  48  Col.  1054  P.  I. 

25  Decree  for  costs  assigned — Assignee  nofc 
party  to  suit— Recovery  of  costs  from  assignee 
-^Cause  of  action  A.  W.  N.  1802  P.  47  24  A. 
288  Col.  1364  P.  I. 

Note— 24  A.  288  read  for  24  A.  228.- 

26  Defamation — Privileged  communication 
— Truth  of  the  imputation — Action  of  libel — 
Cause  of  action — Publication — Question,  of  fact. 

Where  a  suit  is  brought  by  a  plaintiff 
complaining  of  a  defamatory  communication 
made  to  the  caste,  the  first  question  to  be 
determined  is  whether  apart  frona  the  truth 
or  falsity  of  the  statement,  the  communication 
was  or  was  not  privileged,  i.  e.,  one  made  in 
tha  performance  of  a  duty  owed  to  the  caste. 
If  it  is  made  in  the  performance  of  such  a 
duty  for  the  protection  and  in  the  interests 
of  the  caste  the  question  whether  the  im- 
putation is  true  or  not  is  immaterial. 

In  an  action  for  libel,  the  cause  of  action 
is  not  the  writing  but  the  publication,  and 
the  question  is  not  whether  the  writing  but 
whether  the  publication  is  on  a  privileged 
occasion.  If  the  facts  are  not  in  di;  pute,  the 
question  whether  the  occasion  is  privileged  is 
one  of  law  for  the  Judge  to  decide,  but  where 
they  are  in  dispute,  they  must  be  left  to  the 
jury  and  when  the  jury  have  found  the  facts, 
it  is  for  the  Judge  to  say  whetner  they  con- 
stitute a  priviler^ed  occasion.  And  in  dealing 
with  the  question  of  privileged  occasion  the 
Judge  has  to  consider  whether  the  defendant 
who  published  the  defamatory  matter  had 
any  interest  or  dufcv  in  connection  with  the 
subject.  ADITR^M  MAHASHANKAR  v. 
HAKGOVAN  KALIDAS.     Q  B  L    R-  684. 
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Cause  of  action    (Contd.) 

87  Different  breachea  of  contract  28  P.  R. 
1907  Col.  1403  P.  I. 

28  Different  allege  "•  and  different  prove — 
Suit  for  maiiitenanco  of  possession — Sivt  "•- 
tually  one  to  got  a  rectification  of  an  errono- 
ou.^  decree  or  a  cancellation  of  nn  erroneous 
order  in  exocutiou.  BASAWAN  KUR^II  v. 
NAKOHHEDI  PANDE.  A.  W-  N-  1904.  ? 
207-27  A  174. 

See  pleadings. 

29  Different  cause  of  action — No  rosjudi- 
cata — Plaintiff  not  bound  to  unite  in  a  suit  — 
8  O.  C.65,  Col:  1040,  P.  I. 

30  Diltereut  trausfurs  of  widow — Rovor- 
sioners  declaratory  suit  9  0.  C.  326,  Col:  1415 
P.  1. 

81  Dispossession  caused  by  a  reversal  of 
a  decree,  whether  would  give  a  fresh — for  a 
suit  for  possession  so  as  to  give  a  fresh  start- 
ing poirit  for  limitation.  NARANAYANaN 
CHETTY  V.  K  ANN  AM  A I  ACHI.  2S  M-  338. 
See  for  other  facts  Col.  935,  17 G6  and  814. 
P.  I. 

32  Negligence—Negligent  act  of  EevenuB 
officer — Causae   of    action. 

Plaintiff,  a  Govoromenfc  rayat,  suffered 
damage  by  reason  of  the  negligence  of 
the  Tahsildar  in  causing  the  Government 
channel,  from  which  the  plaiutiii's  land 
derived  its  supply  of  water  to  be  closad. 
It  was  part  of  the  Tohsildar's  duty  to 
Bee  that  the  channel  was  closed  at  a  cer- 
tain date,  but  he  made  the  mif;take  of 
closing  it    fifteen  days  too    soon. 

Held,  that  in  the  absence  of  allegation 
of  malice  on  the  part  of  the  Tehsildar, 
or,  the  infringement  of  any  right  of  pro- 
perty the  plaintiff  had  no  cause  of  notion 
against  the  Tehsildar.  7  Mid.,  H.  C.  R , 
60  and  16  Mad.,  333,  rof erred  to.  CHTNNAPPA 
MUDALIAR     V.    SIKHA    NAIKAN.     24  M- 

86  ,        . 

33  Cause  of  action — Pro  note  payable  in 
Madras  — Duly  stavipcd~Pro-7iote  stamped 
immediately  after    signature. 

Where  the  pro-noto  was  payable  in 
Madras  or  Secuiidcrabad  and  payments  of 
interest  wore  made  in  Madras,  it  cannot 
be  said  that  no  part  of  cnuse  of  action 
arose  in  Madras.  The  obligation  to  pay 
in  either  place  gave  a  cause  of  action  in 
both   places. 

Stamp  OQ  the  pro-note  in  suit  was 
affixed  and  cancelled  after  the  signature 
on  the  pro-note  was  made  but  the  acts 
were  practically    simalkaneous. 

Held,  that  the  pro- note  was  duly  stamp- 
ed and  was  admissible  in  evid-^nce—S. 
16,  Act  I  of  1879  In  determining  wheth.°r 
a  document  is  sufficienlly  stamped  with 
reference  to  its  adraisoibility  in  evidonce 
the  document  must  bo  looked  at  as  it 
stands  without  having  recourse  to  collateral 
ciroumstanoes  to  ba  proved  by  extraneous  oir- 
oumitances.-  16  Cat.  43-2  2  O.  B.  7lo. 
SURIJ   MULL  V.  HUDSON.     21  M-  259- 

34  Execution  of  decree — Khas  and  Svm- 
bolioiftl   possession — Decree  absoluta  for  fore 


Cause  of  action    {Ojntd.} 

closure— 16  C.  P.  L.  R.  100.3  P.     197  Cul.  6G8  P. 
I. 

85  Praise  evidence — Defamalion — Cjnspiracy 
— Causa  of  Action — Costs, 

No  action  for  damages  will  lie  against 
persons  who  hr»d  given  false  evidenc-i  for 
doing  so.  11  B.  L.  R.,  321;  17  Bom,,  Ui,  573 
and  14  Bom.,  97. 

And  no  action  will  lie  for  conspiracy 
unless  the  overt  act  is  itaolf  actionable. 

If  one  of  the  dafeudanti  has  infringed 
tho  (jsrsonal  rights  of  the  pUintiff,  the  othera 
who  combined  tovvirds  such  iafringemeat 
would  also  ba  he!d  liable. 

Tha  words  'costs  in  the  cauae'  do  not 
mean  that  those  coats  will  follow  the  event, 
but  that  the  costs  remain  to  be  dealt  with 
by  the  Court  at  the  hearing. 

It  is  opoa  to  the  plaintif!  to  have  the 
question  as  to  whether  the  plaint  disclosed 
a  cause  of  action  and  the  question  of  juris- 
diction set  down  for  trial  on  a  preliminary 
issue.  There  is  no  obligation  ou  the  ddfeod- 
ant  to  raise  the  preliminary  issues  at  all» 
TEMPLETON  v.  LAURIE.     25   B-.  233- 

3g  Pee  for  medical  attendance— First  suit 
for  a  part  of  — Fee  for  msdioal  attendance  on 
a  pro-note  decreed- Second  suit  for  balaiio*,. 
barred.     29  A.  256  Col.     1406  P.  I. 

37  Foreigner  —  Defendants  against — Juris- 
diction against  resident  of  foreign  state- 
Cause  of  action.     25  B.  523  Col.     1055  P.  I. 

33  Ghatwali  Tenure  (in  Bankura)—Herii- 
ability — Rismuption. 

Where  a  ghatwali  tenure  is  proved  to 
have  pi>ssed  from  father  to  son  for  mmy 
generations. 

Held  that  t!ie  presumption  would  be  thaa 
it  was  held  und^u'  a  gr.^nt  of  inheritanct 
although  tl»4  grant  may  not  contain  wurde 
of  inheritance.  A  ghatwali  tenure  in  the 
district  of  Bankura  was  held  subj-^ct  to  the 
payment  of  quit  rent  and  the  performance 
of  ghatwali  services.  At  th3  •;imo  of  the  per- 
manent settiemrint,  the  lands  comprised  iu 
the  tenure  were  included  within  tho  mal 
lands  of  the  zemindar!  and  revenue  was  as- 
sessed upon  the  foobirig  that  tbe  quit  rent 
was  fixed  in  perpetuity. 

Hid  chat,  that  the  tanuro  was  a  perma- 
nent and  heritable  one  and  w;'3  held  subject 
to  the  pirformance  of  the  services.  Such 
tenure  could  not  be  determined  or  resumed 
either  by  the  zemindar  or  by  tho  gov.^rnm^nt 
on  the  ground  that  the  services  wore  no 
lont^er  required.  Whore  a  ghaUoal  having 
bficome  incapable  of  personally  perform; eg 
the  services,  bis  son  was  appointed  deputy  to 
discbar<?«  the  duties,  but  wai  dismissed  for 
incap^.'ity. 

Hid  that  tho  son  wa.s  not  thereby  de- 
ba>-red  from  smon'^ding  hi?!  father  after  his 
death.  JOGENDR^  NATK  SlNt^^H  r.  KA- 
LT    GHARAN    ROY.     9  0- V/.  W-    6SS 

39.  Guara'itep,  revocation  of,  surety — 
Liability  of  surety  to  a  firm  whiob  ^«*  ^Q' 
dergone  change  in  ita  oonstitutiou— 23  C  59T 
Coll  379  I'.  I. 
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Cause  of  action    {Coii.!d.) 

40-     Dfnmaliov — Caw^fi  of  ac'ion — Special 
dniiugi' — {jnchastitij.     Imjnil.irti  of. 

A  usod  words  wbioh  iinpiiLed  unchastity 
to  the  wife  of  X. 

JJiid,  (i)  tliat  tho  words  oonstitutcd  do 
fainiitioii  Tiot  only  of  tlio  wifj  of  A',  but  also 
of  A'  liimsclf,  and  A'  was,  Llicroforo,  entitled 
to  maintain  an  action  on  liis  own  account; 
(ii)  tliattlie  words  were  aclionahlo  without 
proof  of    sprcinl    damage.     SUKAM  TELI  v. 

r.iPAL  TKI.I     4  C-  L-  J.  S8S  =  34  0-  48. 

41  D>fciination~-Libel — iSlander — Cause  of 
action — Special  damage — Publicalion. 

\  wrote  lettprR  to  the  husband  of  X. 
1)1  which  ho  alleged  that  X  was  a  witch, 
ai  d  had  by  her  sorcery  caused  the  death 
of  some  relations  of  A.  A  also  made  oral 
statemeuts  of  a  similar  descripiion  to  their 
casremen.  P  and  her  husband  sued  to  re- 
cover    damages   for  dt-famation. 

Held,    (i),    that    the    husband    of    X     had 
"DO    cosuo    of    action  as  the   imputation  made 
vvus    uot  defamatory    of    him.    2  Cal.    L.    J., 
S96  applied 

(ii).     That  X    bad  a  good    cause  of    action 
as     the     imputation      made     tended 
to    bring   her    into  hatred,    conempt 
or  ridicule.     4  Mason  115  folloiued. 
(iii).     That  there  was  puhlioatiou  of  the    de- 
famation.    A,    communication     to    a 
husband  or  a  wife  of  a  charge  against 
the    wife    or    husband,  constitutes    a 
sulficient  publiciitio-i .     (1895)  55  Avi. 
St.  Hep.  224  ."  (184:1)  20  N.  J.  Lata,  208 
followed;  (1853)  13  G.  B.    188G  ;  (1885) 
1  T.  L.  R.  572  applied  ;  (1892)  33    Am. 
St     Hep.    936;    (1889,  12  Am.  St.  Rep. 
7G;  (1S8S)  20  Q.  B.  D.  635  distinguished. 
(iv).     That  so  far  as  the  libel  was  concerned, 
no  proof  of  special    damage    was    ne- 
cessary.    The  distinction  between  the 
actionable  quality  of  oral  and  written 
words  examined.    (1878)  33  Am.,  Rep., 
403  ;  (1834)  27  Am.,  Dec,  271   followed. 
(v).     That  so  far    as    the    tlander    was   con- 
cerned,   no    proof    of  special  damage 
was  necessary  26  Cal.,  653  distinguish- 
ed (1898)  3  C.  L.  J.  140  ;  (1906)  4  C.  i. 
J.,  3S8  folloioed. 
The    earlier    English    authorities    on  the 
Bubject    reviewed.     SHOOBHAGEE    KOERI 
V.  BOKHORI  RAM.     4  C.  L-  J.  890- 

42  Jurisdiction — Suit  for  a  declaration 
that  a  compromise  and  a  decree  founded 
thereon  are  null  and  void  as  against  the 
plaintiff.  A.  W.  N.  1902  P.  179—25  A.  48  col. 
1054  P.  I. 

43  Jurisdiction  —  SpUtting  of  claims — 
Obvim  on  distinct  causes  of  action.  28  B, 
447  col.  1403  P.  I. 

44  Ju'iisdictio7i  —  Arbitration  —  Cause  of 
Action — JPoreign  Judgment — Aivard,  suit  on — 
Aibdration  Act  (52  and  53  Vict.,  C.  49),  s.  12. 

'An  award  was  made  against  the  defend- 
ant )u  England  for  payment  of  a  certain  sum 
of  money  to  the  plaintiffs  an  order  under 
S.  12  of  the  Arbitration  Act  (52  and  53  Vict. 
C.   49/    was  made  there 3n.    The  defendant, 


Cause  of  action    {Contd.) 

who  at  the  time  of  tVio  comraoncomftnt  of 
tho  suit  was  not  dwelling,  or  carrying  on 
busine.S9,  or  personally  working  for  gain, 
within  the  limits  of  the  Ordinary  Original 
Jurisdiction  of  this  Court,  in  consideration 
of  the  plaintiff's  agent  (in  Calcutta)  under- 
taking not  to  institute  a!iy  suit  for  a  certaia 
time,  made  a  promise  to  pay  in  part  £500  with- 
in a  certain  period  and  the  balance  of  the 
amount  of  the  award  in  time.  The  plaintiffs 
instituted,  with  leave  under  cl.  12  of  the  Let- 
tors  Pate  it,  this  suit  for  the  amount  of 
the   award  : 

Held  that  under  the  above  circumstan- 
ces, the  considoratioii  for  the  promise  on  the 
part  of  the  plaintiff's  agent  was  illusory, 
amounting  only  to  a  promise  on  the  defen- 
dant's part  to  do  what  he  was  already  legally 
bound  to  do,  and  tho  transaction  formed  no 
part  of  the  cau-e  of  action,  and  this  Court 
had  no  j  irisdii.cion  to  try  the  suit.  "Causa 
of  action"  defined  Read  v.  Brown,  (h.  R-  22 
Q.  B.  D.  128)    referred    to. 

Semble  :  An  order  under  S.  12  of  the  Arbi- 
tration Act  (52  and  53  Vict.,  G.  49)  enforcing 
an  award  made  in  England  is  not  such  a 
judgment  that  a  suit  in  a  Court  in  thia 
country  can  be  instituted  on  it  as  on  a  foreign 
judgment.  But  on  the  facts  as  stated  above, 
the  Court  was  at  liberty  to  make  the  decree 
it  did,  on  tho  footing  that  the  suit  was  one 
based  on  tho  award  and  not  on  the  order 
made  under  S.  12  of  the  Arbitration  Act. 
DEEP  NARAIN  SINGH  v.  DIETERT,  31 
C.27i  =  8C-   W  N   207. 

44  (a)  Jurisdiction— Misjoinder  of  cause 
of  action  —  Suit  by  widow  for  a  share  of  hus- 
band's immoveable  and  moveables.  81  C. 
262,  Col.  1424  P.  I. 

45-  Jurisdiction — Easement  Suit,  Right  of 
— Parties — Civil  Procedure  Code  (Act  XI  V  of 
1882),  s.  30 — Public  road  -Right  of  owner  of 
soil — Right  of  way — Tort — Damages — Injunc- 
tion--Minor — Cause  of  action. 

Where  a  road  has  been  dedicated  for  the 
use  of  the  public,  the  owner  of  the  soil,  over 
which  the  road  runs,  is  entitled  to  exercise 
all  rights  of  ownership  so  as  not  to  inter- 
fere with  the  right  of  way,  which  exists  in 
the  public.  Vestry  of  St.  Mary,  Nexoingtonk. 
v  Jacobs,  (L.  R.  7  Q  B.  47)  referred  to. 
When  the  owner  of  such  soil  is  rasponsible 
for  keeping  the  road  in  order  and  in  good 
repair,  he  is  entitled  to  institute  a  suit  for 
damages  and  injunction  against  the  de- 
stroyer of  any  work  of  improvement  done 
to  the  road,  without  proving  special  damage. 
A  minor  is  not  responsible  for  a  tort  com- 
mitted by  the  manager  of  his  estate,  provid- 
ed the  tortious  act  was  uot  in  connection 
with  the  management  of  tho  e.=<tate.  MAHA- 
RAJ  BAHADUR  SINGH  v.  PARESH  NATH 
SINGH.     31  C-  889- 

45  (a)  Jurisdiction  — Malacious  prosecution 
—Abatement  of  suit— 8  C.W.N.  745-31  C. 
993.     See  MaXlcious  Prosecution. 

48-  Jurislictiou  — Separate  suit  not  barred 
— Formal     Possession — Dispossession- -Gauss 
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Cause  of  action    {Contd). 

of  action-Right   of  suit.     8   C.  W.  N.  49  Col: 
1087  P.  I. 

47-  Letters  Patent,  Clause  12 — Cause  of 
action — Payvient  of  debt — Place  of. 

The  plaintiff,  a  commifsioD  agent  carry- 
ing on  business  in  Bombay,  sued  tho  defen- 
dant, who  carried  on  a  similar  business  at 
Phulgaon,  for  recovery  of  money  on  sottlo- 
mont  of  accounts,  after  obtaining  leave  under 
clause  12  of  the  Letters  Patent.  Certain 
iuatructiona  were  given  by  tho  plaintiff  to 
the  defendant  at  Phulgaon  to  enter  into 
certain  transaction  on  his  behalf  which  were 
complied  with  by  the  defendant.  The  defen- 
dant submitted  accounts  and  sent  money  to 
the  plaintiff  at  Bombay.  It  was  contended 
for  tho  defendant  that  no  part  of  cause  of 
action  arose  in  Bombay  and  leave  should  be 
rcBcinded. 

Held,  that  these  facts  were  material  parts 
of  the  cause  of  action  and  leave  was  properly 
granted. 

Tho  expression  "cause  of  action"  means 
the  bundle  of  facts,  which  it  is  necessary  for 
the  plaintiffs  to  prove  before  he  can  succeed 
in  his  suit.  Not  irrelevant  immaterial  facts, 
but  material  facts  without  which  the  plain- 
tiff must»fail.  If  any  of  these  material  facts 
have  taken  place  within  the  jurisdiction  of 
Court,  then  leave  can  be  given  under  clause 
12  of  tha  Letters  Patent.  But  i^  no  such  ma- 
terial facts  have  taken  place  within  the  ju- 
risdiction of  tbe  Court,  and  leave  is  given, 
then  it  is  open  to  the  defendant  to  contend 
at  the  hearing  that  the  Court  has  no  juris- 
diction. 

Whtre  no  specific  contract  exists  as  co 
the  place  where  the  payment  of  the  debt  is 
to  be  made,  it  is  the  duty  of  the  debtor  to 
make  the  payment  where  the  creditor  is. 
MOTILAL  PRAIABCHAND  v.  SURAJMAL 
JOHARMAL.     6   B-  L-  R-  1038. 

48.  Letters  Patent,  Section  12—  Suit  on  the 
Original  Side  of  the  High  Court — Leave  of 
Court — Cause  of  aclion — Land  situated  bpyond 
the  jurisdiciioyi  of  the  Court — Jurisdiction  of 
High  Court— Li j unction — Court  of  Equity  in 
England — Practice. 

The  plaintiffs  after  obtaining  leave  under 
clause  12  of  the  Lellcrs  Parent  brought  a  Fuit 
on  the  Original  Side  of  L'ae  High  Court  of 
Bombay  in  which  the  plaintiffs  after  sotting 
forth  their  title  to,  and  possession  of,  a  cer- 
tain Talao  situate  beyond  the  local  limits  of 
the  Court's  original  jurisdiction  alleged  that 
the  defendants,  who  resided  within  the  juris- 
diction of  the  Court,  were  molesting  th«m  in 
their  possession  and  enjoyment  of  the  said 
Taloa  and  prayed  that  it  might  be  declared 
that  the  plaintiffs  were  entitled  to  the  ex- 
clusive possession  and  enjoyment  of  the  said 
Talao  and  to  control  the  water-connections 
therefrom  and  that  the  defendants  had  no 
right  in  or  to  the  said  Talao  or  to  take  water 
therefrom  through  the  said  •  connections. 
Tho  plaintiffs  also  sought  for  an  injunction 
to  give  effect  to  that  declaration.  The  defend- 
AQlti  obtained  a  summons  to   have  the  leave 


granted  rescinded  but  on  the  summons  being 
dismissed  the  dofendants  appealed. 

Held,  that  the  order  dismissing  the  sum- 
mons   was  appealable,    13  B  L  H  followed. 

Hdd,  aUo  that  as  the  prayers  wore 
directly  concerned  with  the  land  and  tho 
loading  purpose  of  the  suit  was  to  estab- 
lish a  title  to  possession  of  land  and  to 
secure  that  possession  from  molestation, 
and  the  claim  was  based  not  on  any  con- 
tract, trust  or  fraud,  or  any  circumstance 
giving  rise  to  privity  between  the  parties, 
but  was  brought  to  vindicate  rights  result- 
ing from  ownership  and  possession  alleged 
to  be  with  the  plaintiffs  tbe  suit  was  one 
for  land  and  the  Court  had  no  jurisdiction 
in  the  suit. 

A  suit  for  land  is  not  necessarily  a  suit 
which  asks  for  delivery  of  th )  land  to  the 
plaintiff. 

Under  section  12  of  the  Letters  Patent 
leave  is  only  required  where  the  cause  of 
action  shall  have  arisen  in  part  within  the 
local  limits  of  the  Ordinary  Original  Juris- 
diction of  the  High  Court,  in  no  other  case 
is  there  any  power  or    need    to    give    leave. 

A  Court  of  Equity  in  England  only  assumes 
jurisdiction  in  relation  to  land  abroad,  when 
as  between  the  litigants  or  their  predecessors 
some  privity  or  relation  was  established  on 
the  ground  of  contract,  trust  or  fraud,  but  in 
no  case  has  the  Court  of  Equity  entertained 
a  suit,  even  if  the  defendant  was  within  the 
limits  of  its  jurisdiction,  where  the  purpose 
was  to  obtain  a  declaration  of  title  to  foreign 
land. 

Though  it  is  a  general  principle  that  the 
title  to  land  should  ordinarily  bo  determined 
by  the  Court  within  the  limits  of  whose 
jurisdiction  it  lies,  it  no  doubt  is  open  to  the 
Legislature  to  disregard  that  principle. 

But  the  Courts  certainly  would  not  lean 
towards  a  constructiod  involving  that  result, 
whore  the  words  of  the  Legislature  are  fairly 
capable  of  a  moaning  in  conformity  with  the 
goneral  principle. 

The  expression  "suit  for  land"  was  not  in- 
tended to  be  read  with  a  technical  limitation 
which  never  had  associated  with  it.  VA- 
GHOGIKUVERJI  v.  CAMaJI  BOMANJI.  6 
B.  L.  R.  958. 

49.  Jurisdiction — Place  of  suing  for  breach 
of  contract — Damrges  for  Contract  Act  S.  4  5 
—C.    P.  C.    S.    W. 

Plaintiff,  who  resided  at  Kurnool,  filed 
a  suit  in  the  District  Court  of  Kurnool 
against  the  defendants,  wlio  resided  in  Mad- 
ras, for  damages.  Plaintiff  had  been  con- 
signing goods  for  sale  to  the  defendants 
as  commission  agents  and  ho  now  coni- 
plaioed  that  they  had  sold  his  goods  at 
rates  unnecessarily  low.  The  contract  of 
agency  bad  been  concluded  by  postal  com- 
munications betweou  plaintiff  and  del'cud- 
auts: 

Held,  that  tiio  suit  was  one  arising  out 
of  contract  within  tho  meaning  of  S.  17 
of  tho  Cade  of  Civil  Procedure,  that,  within 
the  meaning  of  explanation  111  to  that 
secliou,  the   caui>e    of     action    arose   &i  ihs 
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Causo  of  action    (Contd) 

placo  where  the  contract  was  made,  i.  e., 
at  ^ladraq  and  that  clauao  (iii)  of  tho  expla- 
nation was  iiiapplioablo  to  tha  suit  inas- 
mnch  as  tho  ninoutit  claimed  was  one  pay- 
able not  in  piirfoniianoo  of  tho  oonlraot, 
but  as  damages  for  its  breach.  Under  tlie 
Indian  Contract  Act,  whore  tho  proposal 
and  acoepLanco  aro  nude  by  letters,  tlio 
contract  ia  miie  at  tho  time  whon  and 
at  the  place  wh^^re  tho  letter  of  acceptance 
is  posted,  thougli  the  contract  is  voidabla 
at  the  instance  of  the  acceptor  by  com- 
munication of  his  revocation  before  the  ac- 
ceptance has  coma  to  tho  knowledge  of 
the  proposer.— KAMISETTI  v  KaTHa  VEN- 
KaTASWaMY.  I.  L,  R.  27  M.  855- 

50  Jurisdiction— Suit  for  i  cut  or  in  default 
for  possefision  of  land— Settlement  decree  entitl- 
ing landlord  to  demand  any  reasonable  rent  at 
his  option — Landlord  and  tenant,  relation  of 
—  Rent  Act — Res  judicata— Cause  of  Action — 
Cioil  Procedure  Code  {Act  XIV  of  1882),  ss.  13, 
43— Limitation. 

In  1866  the  defendant  obtained  from  the 
Settlement  Court  a  decree  against  the  plain- 
til!  in  respQct  of  certain  plots  of  laud.  That 
decree,  according  to  a  subsequent  decision 
of  the  Judicial  Commissioner's  Court, 
conferred  on  the  defendant  under-proprietary 
rights  only  in  the  trees  standing  on  the 
plots,  and  not  in  the  land,  possession  of  which 
could  not  be  maintained  by  the  defendant 
without  paying  rent,  should  rent  be  demand- 
ed. In  1895  the  plaintiff  brought  a  civil 
suit  to  have  rent  assessed  on  the  land.  The 
suit  was  dismissed  on  the  ground  that  the 
Civil  Court  had  no  jurisdiction.  In  1898 
the  plaintiff  gave  the  defendant  a  notice 
requring  him  to  pay  Rs.  191-40  per  year  as 
ground  rent.  To  this  the  defendantpaid  no 
heed.  Upon  this  the  plaintiff  sued  in  the 
Bevenue  Court  for  ej  ;cfcment  but  the  suit 
was  dismissed.  In  1900  he  brought  a  civil 
suit  and  prayed  that  the  defendant  be  or- 
dered to  pay  a  rsasonable  amount  of  rent 
which  came  to  Rs.  191-4-0  or  in  the  alter- 
m.tive  actual  and  proprietary  possession  of 
the  land  bo  decreed. 

Held,  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  the  parties  as 
defined  by  the  Oudh  Rent  Act  and  that  the 
C;vil  Court  were  not  debarred  from  taking 
cognizance   of  the  suit. 

Held,  that,  the  question  as  to  whether 
the  defendant  was  a  tenant  was  not  res- 
judicata. 

Held,  also,  that  section  48,  Civil  Pro- 
cedure Code,  did  not  affect  tho  case  because 
a  part  of  the  cause  of  action  was  the  notice 
which  the  plaintiff  served  on  the  defendant 
after  disposal  of  the  former  civil  suit. 

Held,  further,  that  the  dsfendeut's  pos- 
session could  not  become  adverse  till  refusal 
of  payment  of  rent  on  his  part  and  as  that 
rent  was  not  demanded  till  1S98,  the  suit  was 
not  barred  by  limitation.  MOHAMMED  ALI 
BAZA  KHAN  V.  MUSAMMAT  MEi>lDA.  6 
0C841. 


Cause  of  aotion    (Conid.) 

,51  Malicious  Pro<iecution— Damages- -Plain- 
tiff  not  prosecuted  by  defendant  though  names 
by  the  defendants  as  having  soma  connection 
ibilh  an  assault  made  upon  him — Prosecution 
initiated  bij  M  iqistrate  suo  mutu. 

One  Dhudhnath  Kandu  lodged  a  com* 
plaint  before  a,  Magistrate  that  ho  had  beea 
assaulted  and  severally  beaten  by  four  per- 
sona whom  ho  named.  H'l  subsequently 
added  the  name  of  a  fifth  person  as  one  of 
his  assailants.  When  required  to  make  a 
statement  upon  oath  in  support  of  his  com- 
plaint, he  stated  inter  alia,  tbat  in  the  oourse 
of  the  assault  one  Mathura  Prasad  came  from 
behind  and  called  out  "beat."  Thereupon 
tho  ]\Iagistrate  issued  a  warrant  against 
Mathura  Prasad  also  as  well  aa  against  tha 
persons  named  in  the  complaint.  Mathura 
Prasad  was  acquitted,  and  thereafter  brought 
a  suit  for  damages  for  malicious  proseoutioa 
against  the  complaint. 

Held  that  the  plaintiff  bad  never  beea 
prosecuted  by  the  complaint  but  tbat  his 
prosecution  was  due  to  the  aotion  of  the  Court 
suo  motUy  and  that  the  plaintiff  had  no  causa 
of  action  against  the  defendant.  DUDH- 
NATH    KANDU    V.   MATHURA      PRASAD. 

24  A  317- 

52  Malicious  prosecution — Complainant 
responsible  for  prosecution  and  its  continuance 
— Material  part  of  cause  of  action — Jtirisdiction 
of  High  Court — Letters  Patent,  clause  12^' 
Extradition  Act  {XXI  of  1879),  Section  14. 

The  expression  •'  cause  of  action  "  meana 
that  bundle  of  essential  facts  which  it  ia 
necessary  for  the  plaintiff  to  prove  before  he 
can  succeed   in  the  case. 

In  pursusjuoe  of  a  proseoutian  for  defama- 
tion proceedings  were  taken  in  Bombay  under 
the  Extradition  Act  for  the  extradition  of 
the  plaintiff  from  British  India  so  that  he  ba 
put  on  his  trial  in  Kathiawar.  On  that  trial 
it  was  held  that  there  was  no  found  itian  for 
the  charge  of  defamation  brought  by  the 
defendant  against  the  plaintiff  and  that  the 
plaintiff  bo  acquitted  and  that  he  should  nob 
be  extradited  from  British  territory.  Tha 
plaintiff  thereupon  sued  the  defendant  for 
damages  for  malicious  prosecution  in  tha 
High  Court  of  Bombay  after  obtaining  leave 
under  clause  12  of  the  Letters  Patent.  On 
application  to  cancel  the  leave 

Held,  that  the  suit  could  be  brought  in 
the  High  Court  as  at  least  a  material  part  of 
the  cause  of  aotion  had  arisen  within  tha 
jurisdiction  of  the  Court. 

A  person  is  responsible  not  merely  for 
starting  a  prosecution  but  also  for  ouutirvuing 
a  prosecution,  and  he  is  so  responsible  whe- 
ther the  prosecution  was  ordered  by  tha 
Court  or  whether  it  v/as  an  independent  pro- 
secution started  by  the  party  himself.  INIUSA 
YAKUB  MODY  v.  MaNILAL  AJITRaI.  7 
B.  L.  R,  gO  =  a9B  368 

53  Muhabrahmani  Collections— Right  to — 
Suit  for  share  in  offerings  not  one  in  which 
right  to  property  is  involved— Contract — 'Cause 
of  action. 

A  suit  by  one  party  against  th'i  othex 
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claiming  a  share  ia  a  voluntary  offering  m<ido 
by  a  third  poraoii  in  not  a  KUit  it,  \',  hicli  a  ri;;ht 
to  property  in  involved,  and  in  the  absence  of 
a  contract  botvvreen  the  parties  the  plaiuiii'f  is 
not  entitled  to  recover  any  nharo  of  that 
offering,  lu  the  case  ot  Mahubiuhviins  claiui- 
iug  ft  right  to  miiko  coUootiouB  in  cei'tain 
localities  or  from  certain  classes,  no  claim 
based  on  an  alL'ged  right  to  property  can  be 
set  up,  and  it  would  only  ho  from  a  broach  of 
Bome  contract  that  a  cause  of  action  could 
ariae.     BHAGWAN    DIN  v.  MANl  RAM.     5 

0-  C-  225 

54  Meaning  of— Multifariousness— Appeal, 
6  0.  W.  N.  585  Col.  1381  P.  I. 

56  Meanifiy  of-  -Letlers  Patent,  Article  12 — 
Promise  made  out  of  jurisdiction  of  High 
Court  to  he  fulfillcd  ivithin  the  jurisdiction — 
Piomise  of  ;payment.  Breach  of — Suit  on 
Original  Side  filed  without  obtaining  have — 
Jurisdiction  of  High  Court  to  hear  suit. 

Held,  that  the  words  "  cause  of  action  " 
in  article  12  of  the  Letters  Patent,  mean  all 
those  things  which  aro  necessary  to  give  a 
right  of  action  and  that  in  a  suit  for  breach 
of  contract,  the  High  Court  has  no  jurisdic- 
tion, where  leave  has  not  been  given,  unless 
it  is  proved  that  the  contract  as  well  as  the 
breach  of  it  occurred  within  the  local  limits 
of  the  Court.  SESHAGIIil  ROW  v,  NAWAB 
ASKUR  JUNG.    27  M.  494. 

56  Meaning  of  — Splitting  of — Resjudi- 
oata — Mortgage — Suit  upon  specific  mort- 
gage— Fresh  suit  on  another  mortgage  on 
failure  to  prove  the  one  in  suit  in  the  first 
case.     13  M.  L.  J.  448  Col.  1027  P.  I. 

57  Meaning  of. 

Cause  of  action  is  the  entire  set  of  facts 
wbich  give  rise  to  an  enforceable  claim.  It 
oompribf s  every  fact,  which  a  plaintiff  must, 
if  traversed,  prove  in  order  to  obtain  judg- 
ment. It  has  no  relation  whutsoevbr  to  the 
defence,  which  may  be  set  up  by  the  defend- 
ant, nor  does  it  depend  upon  the  character 
of  the  relief  prayed  for  by  the  plaintiff.  42 
L.  J.  C.  P.  98,  5^  L.  J.  Q.  B.  120,  reid  to  16  C. 
98—15  I.  A.  156  (P.  C.)  P.  DULIGHAND 
CHAUDHRI  V.  LALLAH   KURMl.     1  jjf.  L- 

B  4. 

5g  Meaning  of  — First  suit  for  possession 
dismissed  as  not  cognizable  by — Civil  Court 
— Application  for  withdrawal  rejected  and 
appeal  dismissed — Subsequent  suit  for  decla- 
ration.    8  O.  C  389  Col.    1031  P.  I. 

59  Meaning  of— Cause  of  action — Mis- 
joinder of — Suit  to  contest  alienations  by 
widow—Hindu  Law,  1  P.  R.  1905  Col.  1383 
P.  I. 

60  Meaning  of— Interlocutory  order— In- 
junction—Receiver.  7  B.  L,  R.  925  Col.  1422 
P.I. 

61  Meaning  of— Letters  Patent,  Clause  12 
— Cause  of  action — Pay^'ient  of  debt.  Place  of — 

The  plaintiff,  a  conimission  agent  carry- 
ing on  business  in  Boml^iiy,  sued  tho  defend- 
ant, who  carried  on  a  similar  business  at 
Phulgaon,  for  recovery  of  money  on  settle- 
ment of    acoouats,    after    obtaining    loavo 


Cau&o  of  actiou    {Contd.) 

under  clause  12  of  the  Letters  Patent.  Cer- 
tain instructions  were  given  by  the  plaintiff 
to  the  defendant  at  Phulgaon  to  enter  into 
curtain  transnotions  on  his  behalf  which 
wore  complied  wi»h  by  the  defendant.  Thd 
deioudaut  bubmittL-d  uccounts  and  sent 
money  to  the  plaintiff  at  Bombay.  It  was 
contended  for  tho  defendant  that  no  part  of 
cause  of  action  arose  in  Bombay  and  leave 
ghould  bo  rescined. 

Held,  that  these  facts  were  material  parts 
of  the  cause  of  action  and  leave  was  properly 
grautsd. 

The  expression  "  cause  of  action  "  means 
the  bundle  of  facts,  which  it  is  necessary  for 
tho  plaintiff  to  prove  before  he  can  succeed 
in  his  suit.  Not  irrelevant  immaterial  facts, 
but  material  facts  without  which  the  plain- 
tiff must  fail.  If  any  of  these  material  facta 
have  taken  place  v^ithin  the  jurisdiction  of 
the  Court,  than  leave  can  be  given  under 
clause  12  of  the  Letters  Patent.  But  if  no 
such  material  facts  have  taken  place  withia 
the  jutisdiction  of  the  Court,  and  leave  is 
given,  when  it  is  open  to  the  defendant  to 
contend  at  the  hearing  that  tho  Court  has 
no  jarisdictiou. 

Where  no  specific  contract  exists  as  to  the 
plaoe  where  the  payment  of  the  debt  ia  to  be 
made,  it  is  tlie  duty  of  the  debtor  to  make 
the  payment  where  the  creditor  is  MOTI- 
LAL  PRaTaBCHAND  v.  SURAJMAL  JO- 
HARMAL.    6  B.  L.  R-,  1038  =  80  H  167. 

62-  Meaning  of  —  Maitifariousuesa  — 
Causes  of  action.     25  M-  730  Ool:  1832  P.  I. 

63-  Meaning  of.  Civil  Procedure  Code 
[Act  XIV  of  1882),  Section  17—Carnjing  on 
business — Agent — Manager  of  joint  family. 

A  manager  of  a  joint  family  property  is 
not  an  agent  for  the  members  of  the  family 
so  as  to  make  them  liable  to  be  sued  as  if 
they  were  the  principals  of  the  manager. 
The  relation  of  such  person  is  not  that  of 
principal  or  agent,  or  of  partners,  it  is  much 
more  like  that  of  trustee  and  Cestui  que  trust. 
ANNAIMALAI      CHETTY     v.     MUUUGASA 

CHETTY.    W-  N-  C,  754  =  6  B ,  L.  fi.  734 

-26M.  544(P.  C). 

64-  Meaning  of— Suit  against  co-sharers 
in  possession  to  share  in  the  property — 
Necessary  parties  —  Cause  of  action— No 
mii^joinder.     6  0  C.  379  Col.  1380  P.  I. 

65  Meaning  of — "  Unable  to  eutartain  " 
aiid  "  unable  to  decide,"  distinction  be- 
tween— "  Some  other  cause  of  the  like  na- 
ture," what  is — Nou  suit — Misjoinder  of  par- 
ties and  cause  of  actiou.  35  C.  728  Col. 
17G5  P.  I. 

68  Meaning  of— Misjoinder  of  causes  of 
actiou---Suit  dismissed — Second  appeal- 
Practice.     5  B.  L.  R.    185   Col.  1426  P.  I. 

67     Miyoinder — Causes  of  action. 

Held,  that  there  is  no  misjoinder  of 
causes  of  action  when  a  plaintiff  is  doubt- 
ful whether  the  law  or  some  special  custom 
will  be  held  binding  by  the  Court  and  when 
in  such  a  case  bo  relies  on  both  Ho  will 
obtain  the  relief  ax'>propriato  to  his  case. — 
MUSAMMAT   MOHUMl^D-IN-NISSA  v.  MU- 
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Cause  of  action    {Co^ud.) 

SAMMAT    NASTBAN.     1   Q   Q   80- 

GS  Mi.sjoiiidor— Cause  of  aotioi.  3  O.  0. 
17C    Col.    1-574  P.  I. 

69  Joiiider  of  parties — Irrogv^larity  not 
ourod.     '20  H. '250  Col.    1234    P.  1. 

70'  Voluntary  conveyance — Suit  to  set 
aside — Circiinistances  surrounding  the.  trans- 
oclLon  and  conduct  of  parties — Bona  fide 
transnclion — F rand  -- Acquelsceyice — Civil  Pro- 
cedure Code  {Act  XIV  of  ISbii),  Section  4,5 
— Mifijolitder  of  ca^ises  of  action. 

The  plaintiff,  having  obtained  a  money 
decree  against  defendant  No.  2,  sought  \o 
attacli  certain  moneys  in  the  hands  of  the 
Accountant  General  as  liis.  judgment-deb- 
tors. Defendant  No,  1,  wife  of  defendant 
No.  2,  gave  notice  to  the  Accountant  Ge- 
neral iluit  the  money  belonged  to  her  un- 
der a  Qoed  of  assignment  executed  by  de- 
fendant No.  2  in  her  favour  several  years 
before  the  decree.  Defendant  No.  I's  claim 
vsras  inquired  into  by  the  Court  executing 
the  plaintiff's  decree,  and  the  plaintif?  was 
referred  to  a  regular  suit.  The  plaintiff 
brought  the  present  suit  in  which  firstly 
on  his  own  behalf  he  asked  the  Court  to 
set  aside  the  deed  of  assignment  in  favour 
of  defendant  No.  1  as  void  against  him, 
and  secondly,  he  on  his  own  behalf  and 
on  behalf  of  other  creditors,  who  were  not 
made  parties  to  the  suit,  but  whom  a  no- 
tice was  given  under  section  30  of  the 
Civil  Procedure  Code,  asked  the  Court  to 
declare  that  the  deed  of  assignment  was 
voidable  "t  the  option  of  the  defendant 
No,  2's  creditors,  including  the  plaintiff. 
The  plaintiff's  case  was  that  the  deed  was 
invalid,  because,  firstly,  it  was  executed 
at  a  time  when  defendant  No.  2  was  in 
embarrassed  circumstances  for  the  purpose 
of  defeating  and  delaying  creditors,  and 
secondly,  because  it  represented  a  sham  and 
colorable  transaction  which  passed  no  right 
to  defendant  No.  1,  but  the  second  groaud 
was  abandoned. 

Held,  that  there  was  no  mis-j binder  of 
causes  of  action  or  parties  in  the  frame  of 
the  suit. 

Held,  also,  that  for  the  purposes  of 
determining  the  question,  whether  the  deed 
was  a  sham  transaction,  the  Court  must  take 
into  consideration  all  the  circumstances 
which  surrounded  the  transaction  and  the 
conduct  contemporaneous  and  subsequent 
of  the  parties. 

It  was  found  that,  as  there  was  no  indebt 
eduess  at  the  t  me  of  the  execution  of  the 
deed,  all  exibtii  g  debts  having  been  paid  off 
before  its  execution  and  the  consideration  for 
the  conveyance  being  natural  love  and  affec- 
tion, which  the  law  regards  ad  good,  the  deed 
was  so  far  a  bona  fide  transaction. 

No  villa  fidts  can  be  presumed  merely 
from  the  possibitily  that  the  settlement 
might  prejudice  the  claimo  of  subsequent 
creditors.- I.  L.  R.,  XXIII  Bom.,  146,  tii  2;. 
157  referred  to. 

It  was  contended  for  the  plaintiff  that 
mala  fides  must  be  presumed  from  (1)  no  uo- 


Gause  of  action    {Contd.) 

tico  of  assignment  having  been  given  to  the  Ao- 
oountant-Gonoral  ;  (2)  interest  being  realizad 
by  the  defendant  No.  2  subsequently  to  the 
assignment  ;  (S)  defendant  No.  2*8  dealing 
with  moneys  in  gatiafaction  of  his  own 
decrees. 

Held,  that  mala  fides  could  not  be  pre- 
Humod  from  the  above  facts.  Notice  of 
assignment  to  the  Accountant-General  waa 
not  necessary;  it  must  be  presumed  that, 
when  the  defendant  No.  2  began  to  receive 
the  moneys  immediately  after  the  execution 
of  the  deed,  he  received  them  for  defend- 
ant No.  1,  and  made  them  over  to  her,  and 
from  her  anquiesccnce  in  her  husband's  deal- 
ing with  tlie  moneys,  benami  nature  of  the 
transaction  could  not  be  presumed. 

It  is  not  the  practice'  of  the  Courts  in 
India  to  press  a  presumption  by  acquies- 
cence against  a  parda  nashin  female  in  a 
rival  claim  from  the  near  non-contesta- 
tion for  a  limited  time  of  an  adverse  title. 

Where  the  circumstances  attending 
the  transactions  are  by  themselves  sugges- 
tive of  bona  fides,  the  evidence  of  intention 
afforded  by  subsequent  conduct  of  the  par- 
ties must  be  clear  and  cogent.  It  must  not 
be  of  an  equivocal  character,  but  absolutely 
inconsistent  with  the  bona  fides  of  the  trans- 
action and  leading  to  one  and  but  one 
presumption  only  presumption  of  fraud. 
EBRAHIM   RAHIM    BHuY  v.  FULBAI.    4, 

B-  LR- 180=26  B.577. 

71  Joint  debtors— Consent  decree  against 
one— Bight  to  continue  suit  against  the  other — 
Practice. 

Where  a  plaintiff  sues  against  two  joint 
debtors  and  takes  a  decree  by  consent  against 
one  of  them,  there  is  nothing  to  prevent  the 
further  prosecution  of  the  suit  to  establish 
the  joint  liability  of  the  other.  (1891)  2  Or 
295  diss.  from.  DICK  v.  DHUNJEE.  3  B 
L  R.  234;  25  B.  378. 

72  Joint  Property— Illegal  ouster  of  joint 
owner-Suit    for  recovery   of  joint  possession. 

Held,  thaii  if  a  plaintiff  has  been  in  joint 
possession  of  property  and  has  been  illegally 
ousted  from  jjint  possession  of  any  portion 
of  that  property  by  a  co-owner,  he  is  en- 
titled to  be  restored  to  such  joint  possession. 
Rahman  Chaudhri  v.  Salamat  Chaudhri,  (A. 
W.  N.  1901,  p.  48).  distinguished.     BHAIRON 

RAI  V.  SARAN  RAI.  I  L-  R-  26  A-,  688; 

A.  W.  N- 1904,  p.  108. 

73  Joinder  of  causes  of 
enhancement  and  arrear  of 
proof  — Ruyi,t  at  fixed  rate. 
Col.  1419  P.  I. 

74  Subsequent  lease  in  possession— First 
lease's  suit  to  eject  him -Compensation  for 
improvement.     29  G.  871  Col.  569  P.  I. 

75  Eestituiion  of  conjugal  rights — Hindu 
Law. 

Held,  that  a  suit  for  restitatiou  of  oon- 
jigal  rights  lie  in  the  caje  of  Hindus,  though 
ci,  suit  will  not  lie  by  a  husband  to  recover 
possession  of  tha  pjcson  of  his  wife.  The 
liuoband  is  entitled  to  get  decree  if  the  wife 
has  attained  aa  age  at  wi^ich  she  is   congider- 


action — Suit  for 
rent,  burden  of 
5    0.    W.   N.  880 
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Canso  of  action    {Contd). 

ed  fit  to  discharge  hor  ooiijiigal  duties,  though 
iu  the  oyo  of  tha  law  Hh%  rniy  abiil  bo  a 
minor  ;  oooditioos  may  be  imposed  iu  cer- 
tain cases  ;  hi'ld,  also,  that  the  Limita.Liou 
Act  is  not  intend  id  to  define  oc  ci-oale  causes 
of  actions,  but  simply  to  prescribe  the  pdriod 
within  which  existing  rights  ;iiay  bo  enforc- 
ed in  the  Courts  of  L  iw. 

Hel-d,  also,  that  from  tha  more  finding 
that  the  m:\.iriige  was  celebrated  no  presump- 
tion arises  that  all  the  rites  and  ceromoiiius 
necessary  to  constitute  a  Ic^.xl  and  valid 
marriage  were  performed. 

When  some  of  the  defendant's  witnesses 
were  not  in  attendance  owing  to  a  belief 
caused  by  the  improper  procedure  adopted 
by  the  Munsili  of  examining  one  or  two 
witnesses  each  day  and  adjournment  was 
refused  the  High  Court  set  aside  the  dooree 
and  remanded  the  suits  for  retail.  SURJA- 
MONI     DASSEE    v.    KALI     KANTA     DAS. 

28  C  37 

76  Hindu  law — Father's  debts— Specific 
nerjormaiice  of  a  coiitract  against  minor. 

The  duty  to  discharge  tbe  father's  debts 
justifies  the  acquisition  of  the  money  requir- 
ed for  that  purpose,  even  though  it  be  by 
sale  of  the  ancestral  land;  but  the  exist- 
ence of  a  reasonable  belief  by  the  purchaser 
in  the  existence  of  those  debts  is  a  necessary 
condition. 

No  Court  would,  even  if  it  could,  make 
a  decree  for  the  specific  performance  of  a 
contract  affecting  an  infarf,  unless  the  con- 
tract was  shown  to  be  for  the  infant's  bene- 
fit.. JAM3ETJI  N.  TATA  v.  KASHINATH 
JIVAN  1\[ANGELLIA.  8  B  I*.  E-  338  =  26 
B  826 

77  Libel — Newspaper  at  tide — Alligations  of 
fact  and  bona  fide  comment — Proof  of  truth 
essential,  wlien  criminal  offence  imputed — Mis- 
joinder of  parties — Cause  of  action — Amend- 
ment. BARROW  V.  HEMCHUNDER  LA- 
HIRI.   35  C-  495-     See  Amendm''.nt  of  Plaint. 

78  Mesne  profits — "Causa  of  a  like  na- 
ture"—  Resjudicata — Past  and  future — Pre- 
vious  suit  for.    32  C.  U8  Col.  1832  P.  I. 

79  MuUifariousness— Appeal.  6  C.  W.  N. 
585    Col.   1381  P.  I. 

80  IMuUifarioU3ne3<? — Administration  suit 
— Suit  to  set  aside  decree  obtained  by  fraud — 
Jurisdiction  of  High  Court  Original  side — 
7   C.  W.  N.   358   Col.  1757  P.  I. 

81  Multifariousness — Misjoinder  of  par- 
ties—Causes of  action.  29  C.  257  Col.  1382 
P.  I. 

82  Misjoinder  of  causes  of  action  — Omis- 
Bion  to  cjaim  all  reliefs.  24  A.  553  Col.  1414 
P    T 

83  ]Misjoinder  of  parties  and  causes  of 
action  — Joinder  of  claim  for  movoablo  and 
immoveable  property.  24  A.  358  Col.  1383 
P.    I. 

84  Suit  based  on  several  mortgages  hy- 
pothicating  diSerent  properties.  25  A  229 
Col.  1425   P.  I. 

85  Novation— Hundies  in  satisfaction  of 
account— Right  to  suo  oa  accounts.  7  P.  R. 
X903   Col.  31C  P.  I. 


Cause  of  action    {Contd.) 

88  Original— Maintainability  of  suit  oa 
—  Pro-note.     2G  A.  178  Col.    188  P.  I. 

87  Proinissory  note  not  duly  stamped— Suit 
on  original  contract. 

Wlien  a  cause  of  action  for  money  is 
complete  in  itself  whether  for  goods  sold  or 
for  mjuoy  lent  or  for  any  otlier  claim  and 
the  debtor  then  gives  a  bill  or  note  to  the 
creditor  for  payment  of  the  money  at  a  fu- 
ture time,  Llie  ere  Jitor,  if  the  bill  or  note  is 
not  paid  at  maturity,  iuay  sue  on  the  original 
consideration,  provided  ha  has  not  endorsed 
or  lost  or  parted  with  the  bill  or  note  under 
such  circumstances  as  to  nuke  tuo  debtor 
liable  upon  it  to  some  third  person. 

But  when  the  original  cause  of  action  ig 
the  bill  or  note  it.-;e]f  and  does  not  exist  iu- 
dependeutly  of  it,  there  is  uo  cause  of  action 
f'^r  money  lent  otherwise  than  upon  the  note 
itself,  and  a  suit  is  not  maintainable  other- 
wise than  on  the  bill  or  note.  7  Cal.,  256 
followed.,  10  Afci'£.,  94  distinqni'^hed.  YAR- 
LAG\DDA  VEERARaGHaVYYa  v.  GO- 
rantLa  raMaYYa.    15  M-  L.  J.  484  =  29 

M     UI  .^  :. 

88  Promissory  note  accepted  by  vendor 
for  their  value— Suit  for  the  price  of  gooda 
and  not  on  pro-note.  25  M.  580.— /S'ee  Burden* 
of  proof  —Pro-note. 

89  Plaint-Sufficient  disclosure  of  cause  ot 
action  "contract  in  writing  registered" — Sign- 
ed by  one  party  thereto.  25  M.  50  Col.  1893 
P.  I. 

90  Plaint — Cause  of  action — Suit  against 
Secretary  of  State. 

In  a  suit,  brought  against  the  Secretary 
of  State  for  restoration  of  certain  property 
belonging  to  tbe  plaintiff,  it  \vab  alleged  that 
the  plaintiffs  brother  v/as  charged  with  aa 
offence  under  sec'ion  363,  I.  P.  C  ,  and  that 
he  had  absconded  ;  that  thereupon  the  pro- 
perty in  dispute  was  attached  as  the  property 
of  his  brother  and  was  not  released  on  the 
objections  of  the  plaintiff  by  Deputy  Magis- 
trate and  the  Deputy  Commissioner.  No 
action  by  the  Secretory  of  State  or  by  any 
person,  for  whos.  actions  ho  could  be  deemed 
responsible  had  been  referi&d  to  or  suggested. 

Udd,  that  the  suit  was  not  maintainable 
as  the  plaint  disclosed  no  cau^e  of  action 
against  the  Secretary  of  State.  SECRETARY 
OP  STATHJ  FOB  INDIA  IN  COUNCIL  y, 
RAMAUTAR.     4  0   C- 29- 

91  Place  of  suing— Suit  for  declaration 
that  a  compromise  and  a  decree  founded 
thereon  are  null  and  void  as  against  the 
plaintiff      25  A.  48  Col.     1U54   P.  I. 

92-  Plaint— Cause  of  action,  Statement  of 
— Privileged  communication — Publication.  6 
B.  L.  R.  131    Col.  47,    P.  I. 

Note— 6  B.  L.  R.  131  read  for  C  B.  L  ,  B.  L. 
R.  133. 

93.  Pre-emption — Wajib-ularz,  interpreta- 
tion of — Mortgage  by  conditional  sale—Caus^ 
of  action. 

This  was  a  suit  for  pre-emption  in  respect 
of  a  certain  property  which  was  the  subject 
of  a  mortgHgo  by  way  of  conditional  sale 
regaidins  >YliioL  y,  buit  iox  Ioiei;lo&ttr(j  ^iJ|4 
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been  decreed  in  favour  of  the  mortgagee. 

Held,  on  a  construction  of  the  loajib-uU 
arz,  that  the  terms  of  the  wajib-ul<'arz  are 
wide  enough  to  cover  the  oaso  of  such  a 
transfer.  The  causa  of  action  arose  both  at 
tho  time  when  the  deed  of  conditional 
sale  was  executed  and  also  when  the  mortgage 
was  foreclosed. 

Held,  also,  that  when  tho  terms  of  a 
wajib-ul-arz  fixed  tho  price  which  the  pre- 
emptor  has  to  pay  at  a  rate  very  favourable  to 
the  pre-emptor,  the  prices  so  fixed  ran  with 
the  land  and  were  enforcible  even  against 
bona  fide  purchasers.  Karim  Bux  v.  Phiil 
Bibi  {I.  Jj.  R.,  8  All.  102)  followed.  BAHA- 
DUll  SINHA  V.  RAM  SINHA.  A-  W-.N- 
ia04p  149  =  27  A.12 

94.  Pre-emption. — Rival  pre- emptors,  suit 
bettue en— Conditional  decree  for  pre-emption  to 
claimant  with  inferior  rights— Pre- e^nption 
of  part  of  property  sold— Wife,  position  of, 
in  thn  order  of  relationships — Oudh  Laws  Act 
(XVIII  of  1876),  s.  9 — Stiit  for  immoveable 
prope.rty  situate  in  different  districts — Cause 
of  action— Jurisdiction— Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  19. 

Z  and  his  wife  executed  two  deeds  of 
Bale  on  different  dates  in  respect  of  certain 
villages  in  Kheri  and  Hardoi  districtsjor 
certain  sums  of  money  in  favour  of  R. 

K.  H.,  who  was  the  cousin  of  Z,  brought 
two  suits  for  pre-emption,  one  on  each  deed 
in  the  Court  of  the  Subordinate  Judge  of 
Hardoi  claiming  as  a  co-sharer  in  each  vil- 
lage to  oust  the  purchaser  who  was  a  strang- 
er. Subsequently  two  similar  suits  were 
filed  in  the  same  Court  by  K.  F.,  another 
wife  ot  Z.,  claiming  pre-emption  on  the  same 
deeds  as  a  oo  sharer.  The  two  plaintiffs  were 
each  made  a  defendant  in  the  other's  cases. 
The  Subordinate  Judge  found  that  neither 
plaintiff  was  a  co  sharer  in  the  village  situate 
in  Hardoi  district,  but  on  the  strength  of 
s.  19,  0.  P.  C.,  tried  the  suit.  He  decreed  the 
whole  claim  of  K.  H.  on  the  ground  that  the 
lands  in  the  Hardoi  district  were  included 
in  the  same  deeds  of  sale,  with  lump-sums 
as  consideration,  as  the  lands  in  the  Kberi 
district  over  which  the  plaintiff  had  pre- 
emptive rights.  He  passed  a  similar  decree 
in  favour  of  K.  F.  to  be  operative  in  the 
event  of  K.  H.  making  default  in  payment 
within  the  stipulated  time.  On  appeal,  the 
District  Judge  dismissed  the  suit  on  the 
ground  that  the  Subordinate  Judge  of  Hardoi 
had  no  iarisdiction  to  entertain  the  suits. 
Hence  K.  H.  and  K.  F.  filed  separate  appeals 
in  the  Court  of  the  Judicial    Commissioner, 

Held,  that  tV  e  Subordinate  Judge  had 
jurisdiction  to  try  the  suit  notwithstanding 
the  fioding  that  the  plaintiffs  had  no  pre- 
emptive rights  in  land  situate  in  the  Har- 
doi district  and  that  it  did  not  depend 
upon  the  finding  of  the  Court  as  to  the 
existence  or  otherwise  of  any  of  the  caus- 
es of  action  stated  in  the  plaint  but  it 
depended  on  tho  allegations  made  in  the 
plaint   as   to  the   causes  of   action   and  sub- 


Caufio  of  action    (Contd.) 

ject-mattcr  of  tho  suit.  There  must  be  prl' 
ma  facie  a  cause  of  action  common  to  the 
portions  of  the  property,  tho  subject  of  the 
suit  in  both  districts  (or  all  the  districts); 
the  mere  assertion  of  a  claim  respecting 
property  in  the  district  selected  as  the 
venue  would  not  suffice,  under  the  claim 
arose  out  of  the  same  cause  of  action  (or 
a  cognate  one  which  could  legally  be  joined 
with  it)  as  the  claim  to  the  property  in 
tho    other  district  (or    districts), 

Ildd,  that,  where  the  plaintiff  has  a 
pre-emptive  right  as  to  a  part  only  of  the 
property  conveyed  by  a  deed,  he  can  only 
obtain  a  decree  for  pre-emption  of  that 
part ;  but  where  the  consideration  for  the 
whole  is  a  lump-sum,  he  is  entitled  to  such 
decree  on  payment  of  a  proportionate  part 
of    the    consideration. 

Held,  therefore,  that  K.  H.  and  K.  P 
(the  plaintiffs^  had  a  right  (apart  from  tho 
other's  claim)  to  have  a  decree  for  pre-emp- 
tion in  each  of  their  suits  as  to  that  por- 
tion of  the  property  which  is  situate  in  the 
Kheri    district. 

Held,  further,  that  K,  F.,  as  wife  of 
one  vendor  and  co-wife  of  the  other,  did 
not  come  within  the  "  order  of  relation- 
ship "  referred  to  in  section  9,  clause  I, 
Act  XVIII  of  1876,  which  relates  to  con- 
sanguinity  from  a   common   stock. 

Held,  also,  that  in  suits  between  rival 
pre-emptors,  the  claimant  with  inferior 
right  should  be  granted  a  decree  condition- 
al on  the  claimant  with  superior  right  fail- 
ing   to  avail    himself   of   his  decree. 

Held,  therefore,  that  K.  F.  was  entitl- 
ed to  an  alternative  decree  in  the  event 
of  K.  H.'s  failing  to  pre-empt  within  the 
stipulated  time.— KARAM  HUSAlN  v.  RA- 
GHUBAR   DAYAL.   4  Q.  C.   897- 

95.  Pre-emption — Cause  of  action— Trans- 
fer  by  decree    in  a   suit  for  pre-emption. 

A  right  of  pre-emption  does  not  arise 
upon  the  transfer  of  property  by  virtue  of 
a  decree  in  a  suit  for  pre-emption.  ABDUti 
RAZZAQ   V.   MUMTAZ     HUSAIN.     A-   W. 

N.   1903  P    63 

96-  Pre-emption — Bale  by  Court — Cause  of 
action — Certificate  of  sale  not  prepared  ow- 
i7tg  to  objection  of  purchaser— Right  of  pre- 
emption  not  affected — Registration  Act  (III 
of  1877  as  ame^ided  by  Act  VII  of  1888),  Sec- 
tion   17,   Clause  (0). 

In  execution  of  a  mortgage-decree  creat- 
ing a  lien  against  land  and  accessory 
rights,  the  land  was  sold  and  purchased  by 
the  decree-holder  on  the  20th  July  1897. 
After  confirmation  of  sale,  a  draft  sale  cer- 
tificate was  prepared,  but  the  decree-hold- 
er objected  that  the  accessory  rights  had 
not  been  included,  and  prayed  that  the 
error  might  be  rectified.  Subsequently  ac- 
cessory rights  were  sold,  and  purchased  by 
the  decree-holder  on  the  20th  August  1898. 
The  sale  was  confirmed  on  the  5th  Octo- 
ber 1898,  and  a  certificate  of  sale  dated 
9th  November  18^8,  was  prepared,  which 
recited    the    latter    sale,    and   its    oonfirma- 
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Cause  of  action    (Gontd.) 

tioo  by  the  Court,  and  oovared  the  entire 
property.  I»  a  suit  for  pre-omption,  filed 
on  Lhe  19th  July  1893,  in  rospoct  of  land 
sold  on  the  '20t,h  July  1897,  it  was  con- 
tended  for  the  decree- holdor,  vendee,  that 
no  certificate  of  sale  having  been  granted 
till  the  date  of  suit,  the  suit  was  prema- 
ture. 

Held,  that  the  suit  was  net  premature, 
fts  the  sale  was  confirmed,  and  it  was  at  the 
purchaser's  own  request  that  the  certificate 
was  not  drawn  up  and  given  to  him,  although 
a  draft  had  been  prepared.  The  provisions 
of  Section  41G  must  be  held  to  have  been 
sufficiently  complied  with.  AJUDHIA  PER- 
SHADv.CHANDAN.  86  P  L  R  1903  =  9 
P  R  1903-     See  for  other  facts  Col.  481  P.  I. 

S7  Promissary  note— Execution  of— Suit 
for  money  lent — Onus  of  payment  when  de- 
fendant admits  execution.  SYED  liUSAlN 
v.  B.  DURGA  CHARAN.  9  0  C  815-  See 
Burden  of  proof.  Pro-note  and  Promissory 
Note. 

93  Promissory  note  not  duly  stamped — 
Suit  on  oral  agreement  contained  in  pro- 
missory note.     G6  P.  R.  1906  Col.  882  P.  I. 

99  Promissory  note— Suit  on — Note  ad- 
missible in  evidence -Plaintiff  not  allowed 
to  set  up  a  case  outside  the  note.  26  A.  178 
Col.  188  P.  I. 

100  Promissory  note— Suit  on  "Drawer." 
Legal  representatives  of.  CQ  P.  R.  1903  Col. 
540  P.  I. 

101  Place  of  suing— Hundis— Cause  of 
action.     42  P.  L.  R.  1903  Col.  1063  P.  I. 

102  Place  of  suing — Injunction— Suit 
for — Temporary  influance  —Appeal — Trans- 
fer of  suit— Re- transfer.  28  M.  19  Col. 
1063  P.  I. 

103  Raihuay—Conmgnor  agent  of  consignee 
—  Modification  of  terms  of  contract  by  consignor 
— Cause  of  actio^i  against  Railioay. 

The     plaintiffs'   agent   consigned  certain 
goods    to    the   plaintiffs  who    refus'^d  to  take 
delivery  owing    to     a   6ona  yi<i0  mistake  as  to 
the   identity   of    the   goods,  the  agent  having 
Bent     them     loose     in     a  waggon    while   the 
invoices   described   them   as  sent  in  bags.     It 
was     not    alleged     that    the     agent    had   no 
authority  to    transfer   the   goods    from    bags 
into    a   waggon     or    that    the    Railway    dealt 
with   the   plaintiffs'  agent  with  notice  of  the 
agency.     On    the    plaintiffs'  suit  for  damages 
Held   that  on   the  pleading-;  the  plaiatiffs* 
claim    was  not  maintainable  for  the  plaintiffs' 
agent  was  the  person  who  caused  the  mistake 
and  the  railway  could  not  be  held  responsible 
for     what     the   agent    did  in    the    course  of 
authority. 

Held,  also,  that  assuming  that  it  was  a 
term  of  the  contract  that  thfj  goods  should 
be  carried  in  bags  and  delivered  to  the 
plaintiffs  the  ageut  himself  by  bis  action 
modified  that  term  and  as  between  him  and 
the  railway  he  could  not  hold  the  latter  liable 
for  a  breach  of  it.  The  plaintiffs  coulo  not 
sue  the  railway  whatever  cause  of  action 
tliey  might  have   agaiust   their  agent.     G.  I. 


Cause  of  action    (Contd.) 

P.   RAILWAY    CO.   LD.  y.  SAHKB  RAM.     5 
B  L  R.  953. 

104  Recovery  of  minor  wards — Tort — Death 
of  defendant  pending  suit — Survival  of  caute 
of  action    against     defendants     hein. 

A  Civil  Court  has  jurisdiction  to  enter- 
tain a  ffuit  by  a  fathor  to  recover  possesHioa 
of  his  minor  children  illegally  detained 
by  a  stranger.  Such  a  suit  is  not  barred  by 
the  provisions  of  the  Guardian  and  Wards 
Act  (VHI.  of  1890).  A  Mahomedan  .sought 
to  recover  possession  of  his  minor  daught- 
ers, who  were  alleged  to  have  been  illegal- 
ly detained  by  the  defendant  Mukimbhai. 
Pending  the  suit,  Mukimbhai  died,  and 
the  suit  was  continued  against  his  widow 
Sharifa  as  his  heir  an^  legal  representative 
on  the  ground  that  the  minora  were  in  her 
possession. 

Held,  that  the  cauae  of  action  did  not 
survive  as  against  the  widow  of  the  deceas- 
ed defendant,  and  that  therefore  the  suit 
could  not  proceed.  The  cause  of  actioa 
which  gave  rise  to  the  suit  was  extinguish- 
ed when  the  defendant  Mukimbhai  died. 
SHARIPA   V.   MUNEKHAN.     25  B-    574. 

105  Recurring  Mortgagee,  suit  brought  by, 
for  possession  of  the  mortgaged  property  — 
Instalment  default  in  payment  of — Cause  of 
action^   recurring. 

A  mortgage-deed,  which  was  executed 
on  the  25th  November,  1884,  provided  thai 
the  money  would  be  paid  in  yearly  instal- 
ments and  that  if,  in  any  year,  an  instal- 
inent  remained  unpaid  until  the  end  of  the 
month  Jeth,  the  mortgagee  would  be  entitl- 
ed to  the  possession  of  the  mortgaged  pro- 
perty. Default  was  made  in  the  payment 
of  an  instalment  on  the  23rd  June,  1891, 
which  corresponds  to  the  last  day  in  the 
month  of  Jeth  in  that  year  and  no  iusial- 
ment  was  ever  paid  afterwards.  The  present 
suit  for  recovery  of  possession  of  the  mort- 
gaged property  was  brought  in  November, 
1903. 

Held  that  this  was  not  a  ease  where 
recurring  causes  on  action  could  be  consi- 
dered to  have  arisen  every  year  in  the  month 
cf  Jeth  ;  that  there  arose  only  one  causo 
of  action  under  the  terms  of  the  mortgage- 
deed,  it  being  in  the  mouth  of  Juno,  1S91, 
when  the  first  default  was  made  ;  and  that 
the  suit,  having  been  brought  after  12  years 
from  that  date,  was  timobarred.  SHEO 
DARSHAN  SINGH  v.  DEPUTY  COMMIS- 
SIONER, RAI  BARELI  MANAGER,  COURT 
OP  WARDS,  TILAI    ESTATE.     8  0-  C-  286. 

106  Rent  suit  for— Due  on  a  putni 
tenure — Order  on  appeal  returning  on  plaint 
for  presentation  to  proper  court— Appeal  to 
High  Court.     30  C.  453  Col.  141  P.  II. 

107  Relinquishment  of — Contribution  to 
mortgage  debt— Liability  of  land  in  posses- 
sion of  third  person.     24  M.  96  Col.  640  P.  I. 

108  Relinquishmenc  of— IMatter  which 
might  and  ought  to  have  been  made  a  ground 
of  defence — Mortgage  suits — Power  to  go  be- 
hind judgment  and  decree.  24  A.  429  Col* 
1020  P.  1. 
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Causo  of  action    (Conid.) 

109  R-'linqainlimonf;  of  porfcion  of  claim. 

24  U.  401  Ool.  M()7  W  I. 

110  Reliuqaiyliment — Sub.-,oqnont  Huit 
for  money  paid  on  a  couK\(loration  that 
failed      24  M.  '27  Ool.  1108  LM  . 

111  Rclinquiabmont — Jjonse  for^agri  cul- 
tural purposioa.  Iiigl\t  of  tenant  to  Hliella 
found  iu  land — Previous  suit  for  injunclion  — 
Second  Buit  for  compensation.  25  M.  G69 
Col    1406  P.  I. 

112  Ilelicquishment— Splitting  of  claims. 

25  B.  161  Col.  J 410  P.  I. 

118  Relinqui8luiiont— Splitting  of  claims 
— TMisjoinder — OauRea  of  action.     24  A.  653. 

114  Kelinqui-sliment — Suit  for  sale  of 
snorrgaged  property.  A.W.  N.  l'J02  P.  114, 
24  A.  456  Col.  1437  P.  I. 

115.  Relinquishment—  Multifariousness — 
Cause  of  action.  Splitting  of.  25  M.  736. 
Col.  1882.  P.  I. 

116,  Secretary  of  State,  liability  of—Qovern- 
inert.t  servant,  suit  by — Poiuer  of  the  Gooern- 
jnfiit  to  (Ui^viioS  its  servants  -—Cause  of  action — 
riai7it. 

The  Crown  has  power  to  dismiss  its 
dervanta  at  will,  and  no  authority  repre- 
eenting  the  Grown  is  able  in  the  em- 
ployment of  persons  in  the  service  of  the 
Crown  to  contract  with  them  so  as  to  deprive 
the  Grown  of  the  enjoyment  of  that  power. 
Buch  power  can  only  be  excluded  and  re- 
stricted by  an  Act  of  the  I^agiplfiture.  1  Q,  B. 
116  relied  on.  (189G)  App.  Cos.  575,  distinguish- 
nd. 

Held,  that  the  plaint  did  not  disclose  a 
*ause  of  action  enforceable  at  lav;,  because 
it  did  not  allege  that  any  statutory  enact- 
ment existed,  which  had  the  effect  of  exempt- 
ing the  plaintiilf  from  the  liability,  which  the 
law  imposed  on  those  who  were  engaged  in 
the  service  of  the  Grov/n.  A.  K.  VOSS  v^  SEG- 
•BETARY  OF  STATE    SOR    INDIA.     83  G- 

669- 

117-      'S'ci    aside   a    wakfnama Execution 

vf  Decree — Civil  Procedure  Code,  s.  266 — Dis- 
Viissal  of  ex'ciition  case — Fresh  attachment — 
State  proclamation. 

It  cannot  be  laid  down  as  a  general  pro- 
»j)osition  of  law  that,  bocause  an  execution 
cape  has  been  dismissed  by  reason  of  no  steps 
having  been  taken  by  the  decree  holder  to 
bring,  within  a  certain  time  limited,  the 
property  to  sale,  the  attachment  already  put 
upon  it  necessarily  falls  through.  The  ques- 
tion is  one  of  intention. 

Held.,  having  regard  to  the  scope  of  the 
order  dismissing  the  previous  application, 
that  no  fresh  attachment  is  necessary  before 
Issuing  a  sale  proclamation.  GOBIlN'DA 
CHANDRA  PAL  v.  DWARKA  NATH  PAL. 
SS  0  666. 

118  ^et  aside  a  Revenue  sale. — Reteinie 
Recovery  Act  {II  of  1864)  Sections  38  and  59— 
Title  of  purchaser — ^^Agejrieved." 

The  provisions  of  Section  88  of  the  Act 
II  of  1864  which  were  first  enacted  as  an 
amendment  by  Act  III  of  1884,  show  that 
until  confirmation  by  the  Collector  the  sale 
proceedings  are  incomplete   and  are   liable  to 


Cause  of  action    (Conid.) 

be  sot  aside  or  confirmed  by  the  Collector 
either  on  the  application  of  the  parties  or  of 
his  own  motion.  It  is  the  confirmation  of 
the  sale  which  gives  to  the  purchaser  the 
right  to  possession,  and  to  have  the  landa 
registered  in  his  name.  Until  the  sale  pro- 
ceedings have  been  confirmed  it  cannot  pro- 
perly be  said  that  the  rights  of  the  persona, 
whose  interests  will  bo  affected  by  the  sale, 
are  injured  so  as  to  give  them  a  right  of  suit 
as  persons  aggrieved  within  the  meaning  of 
Section  59  ot  the  Act.  12  Mad.,  108  di-<tin- 
gvinhed.  SABaPATHY  GHETTY  v.  REN- 
GAPPA  NAICKEN.     M-  L-  3    1903   P.  226- 

119  Slander — Defamation— Slander—  liight 
of  suit. 

For  the  mental  distress  caused  by  insult 
damages  are  not  recoverable.  26  CaL,  653  ; 
S.  C,  o  W.  N.,  Cat.,  551,  followed.  L.  li.  2;  Q. 
B.,  57  ;  9  II.  L.  C,  5'J4:,  uferrvd  to. 

Subj  ct  to  certain  limitations  the  English 
law  has  been  made  cpplicable  to  Naiives 
within  the  limits  of  Calcutta  since  the  year 
1726  by  the  Charter  of  13  Geo.  I.  An  action 
for  blander  is  maintainable  in  Calcutta  by 
virtue  of  the  common  law  of  England.  9  M, 
J.  A  ,  387,  referred  to. 

Words  imputing  unchastity  to  womS,n 
are  not  per  se  actionable,  and  in  the  abtence 
of  special  damige  no  suit  would  lie  against 
the  slanderer.  S.  M.  BHOONI  MONEY 
DARSEB  u.  NOTOBAR  BISWAS.  5  W-  N-, 
a  658=28  0  452. 

120  ylaoder  of  title — Cause  of  action — 
Malice  not  expressly  pleaded — Amendment 
of  plaint.  4  G.  L.  .J.  268—10  G.  W.  N..  1906 
P.  107  Col.  794  P.I. 

121  Splitting  of.  27  B.  379  Col.  1402 
P.  I. 

122  Splitting  of  claims— Claim  on  dis- 
tinct causes  of  action.  28  B.  447  Gol.  1403 
P.  I. 

122  (a)  Splitting  of  claim— Cause  of  ac- 
tion.     87  P.  R.  190.3  Col.  1407  P.  I. 

123  Splitbir.g  of— Co-sharer  purchasers 
suits  for  contribution  Previous  suit  against 
other  co-sharer.     13  M.  L.  J.  83. 

124  Splitting  of— First  suit  for  posses- 
sion on  lease  inadmissible  in  evidencs  for 
want  of  registration.  13  M.  L.  J.  475  Ool. 
1409  P.  I. 

125  Splitting  of — Probate  and  Adminis- 
tration.    8  G.  W.  N.  54  Col.  1410  P.  I, 

126  Splitting  of— To  sue— Meaning  of— 
Policy  of  insurance — Mortgage  of.  7  B.  L. 
R.  t38  Gol.  1413  P.  I. 

127  Siylitting  of— Civil  Procedure  Code — 
Xli  of  ]b82,  s.  43— Suit  for  a  share  in  in- 
heritance against  administrator  —Cause  of  Ac- 
tion-Adm  inif<irator's  refusal  to  pay  interest 
to  plaintiff\n,no  denial  (.f  plaint'.ff's  title—Suc- 
cession cert''^  ca^e  (Act  VII  of  1889),  s  9. 

On  AuS^st  8th,  1893  A.,  a  lunatic,  died 
Icaving^the  PlainciO  and  the  defendants  as 
his  heirs.  B,  one  of  fcue  de/o  ndants,  obtained 
a  RUccesRion  certificate  under  Act  VII  of 
1889  and  recovered  a  certain  sum  as  interest 
on  the  Promissory  Notes  which  formed  the 
greater    part   oi   the    estate  of  the   deceased. 
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Cause  of  action    {Contd.) 

In  September,  1894,  the  plaiutif!  brought  a 
suit  against  B.  for  recovery  of  hie  sViare  in 
the  amount  received  l)y  B.  as  interest  on  the 
Notes  on  the  a*llegation  that  the  plaintiff 
vra8  one  of  the  Vicira  of  the  deceased  and  that 

B.  had  declined  on  demand  made,  to  pay  to 
the  plaintiff  his  share  claimed.  B.  did  not 
deny  the  plaintilf's  title  to  a  share  Jn  the 
estate.  The  suit  was  ultimately  dismissed 
on  the  singular  ground,  that,  as  one  0  had 
filed  a  suit  agaiuat  the  parties  to  the  present 
Buit,  an  element  of  uncertainty  had  been 
created  in  the  right  of    plaintiff.     The  suit  of 

C.  was  dismissed.  In  August,  1896,  the  plain- 
tiff brought  another  suit  for  recovery  of  his 
share  in  the  entire  property  of  A.  on  the  alle- 
gations that  he  was  one  of  the  heirs  of  A, 
that  he,  in  September,  1895,  applied  to  the 
Court  that  security  should  be  taken  from  B. 
under  s.  9.  Act  VII  of  1889,  and  tiiat  the 
latter  in  the  course  of  tho?e  proceoding.s 
alleged  that  he  had  become  the  owner  of 
the  plaintiff's  share  thereby  setting  up,  for 
the  first  time,  a  title  adverse  to  the  plamtifi. 
The  defendant's  plea  was  that  the  suit  was 
barred  by  s.  48,  Act  XIV  of  1882. 

Held,  that  the  refusal  of  B.  to  pay  inter- 
est in  1894  was  not  and  did  not  involve  a  de- 
nial of  theplaintiff's  title  and  it  was  only  a  de- 
nial of  the  plaiutifl's  title  that  could  force  the 
plaintiff  iuto  Court  with  a  claim  for  posses- 
sion of  hi&  share  by  administration  and 
partition. 

Held,  that  the  cause  of  action  in  the 
present  suit  was  not  complete  when  the  form- 
er suit  was  brought  and  the  present  suit  was, 
therefore,  not  barred  by  sec.  43  Act  XIV  of 
1882. 

The  cause  of  action,  which  arises  against 
Bn  administrator  who,  being  bound  to  ad- 
minister the  estate  and  to  render  accounts 
thereof  as  administered  by  him,  fails  to  do 
BO,  differs  from  the  cause  of  action  which 
arises  against  a  trespasser  or  a  person  who 
Tvrongfully  withholds  possession  of  property 
to  which  the  plaintiff  is  entitled.  ZAKI  ALI 
KHANw.  JAFAR  ALI  KHAN.     2    Q,    C-   17- 

128  Suit  for  pv-i.:>i»essiou-  Subsequent  suit 
for  collection  of  deed  on  which  defendant 
based  his  claim    26  A.  286,  Col.  400  P.  I. 

129  Subject  matter  not  identical— Res- 
judicata  how  determined  A.  W.  N.  1903,  P. 
97,  Col.  1029,  P.  I. 

180  Splitting  of  claim — Rosjudicata — 
Mortgage — Suit  upon  Specific  mortgage. 
IBM.    L.J.    448     26    M.    760  Col.    1027,  P.    I. 

131  Splitting  of  claims  27  M.  116,  Col. 
1412,  P.  I 

132  Suit  to  set  aside  compromise  decree 
and  for  injunction.  A.  W.  N.  1902  P.  179  — 
25  A  48  Col.  3054  P    I. 

133  Suit  for  money  paid  by  plaintiff  for 
defendants.     31  P.  R.    1904  Col.   327  P.  I. 

188  Suit  on  award,  31  C.  21i.—See  No. 
44  supra. 

184  Possession — Separate  suit  not  barred 
— Cause  of  action — Right  of  suit.  8  C.  W.  N 
49   Col.  107  P.  I. 

135     Vendor  and  i>urchaser— Cause  of  ac- 


C^use  of  action    (Contd.) 

Hon— Purchaser  covenanting  to  pay  off  mart- 
gage — Dnfault  in  'payment  on  dnte  of  sale — 
PrumissDry  note  for  interest  extcuted  by  vend' 
or — Claivi  for  breach  of  covenant  against  ven- 
dee not    maiiitainnble. 

Where  the  vendee  agreed  with  the  vend- 
or to  pny  the  mortgagor  of  the  property 
sold  to  him  the  amount  due  on  the  mort- 
gage but  failed  to  pay  the  interest  that  had 
accrued  after  the  date  of  the  sale  to  the 
date  of  payment  a^d  the  vendor  executed 
a  pro-note  to  the  mortgagee  for  such  interett 
and  sued  the  vendee  for  damages  for  breach 
of  the  vendee's  covenant  to  pay  the  mortgaga 
amount   on   the    date    of  sale. 

Held,  that  since  the  vendor  had  not 
made  any  payment  to  the  mortgagee  but 
simply  executed  a  pro-note  there  arose  no 
cause  of  action  for  the  suit  fcs  he  had  suffered 
no  damage  at  the  date  of  the  suit.  PUNDI 
DOU.MS.aMI  TEVER  v.  LAKSHMANAN 
CHETTY.    ]4M.  L  J.  1904P  286- 

186-  Widows  suit  against  rever^-ioner  for 
decli>ration  that  widow  was  competent  to 
transfer  property  for  neoessity.  76  P.  L.  R, 
1904  Col.  440  P.  I. 

137-  Wife's  defamation — Husband  has  no 
cause  of  action  for  defamation.  4  0.  L.  J.  390 
and  34  C.  48.     See  No.  40,  41  supra. 

I  C^use  paper. 

Legal  Practitioner— Attorney  and  Client 
—  Attorney,  application  for  charge  of — Dis- 
change  by  attorney  himf^elf—  Lien  on  cause  pa- 
pers—Duties of  attorney  on  record-  -Costs — Re- 
fusal by  attorney  to  act  until  costs  incurred 
are   paid — Costs  of   the     application. 

Having    once   undertaken   the  conduct  of 

a    case,    an    attorney    is    bound,    -whether  the 

client    is  rich    or    poor,    to  prosecute  the  case 

with    due    diligence;    and  he  cannot  =ay  that, 

unless  a  largo  sum  is  paid   to  him,  he  will  not 

conti  iiue  to  conduct  the  case.     Where  a  client 

himself     discharges    his    attorney    on  record, 

tlie    latter  is  entitled  to  hold  the  cause-papers 

till  iiis  costs  are  paid,  or  an  undijr'akirg  given 

for   their  payment.     But  where    the  attorney 

I  discharges  himself,  expressly  or  by  implication, 

j  he    lias    no    such    right  ;  he  must  give  up  the 

I  papers     to    the    new    attorney    to    whom  the 

'  client  proposes  to  go,  only  retaining  his  usua  1 

j  lien    on    such    p'iptrs.     Heslop  u.  MetcpJ^\  (3 

1  Myl.    and    Or.    183)   ;    Robins   v.  Goldirghr.m 

I  (L.    R.    13    Eq.    440)    ;    Wilson    v.    Emm   t  (19 

I  Beav.     233)  relied  upon.     ATUL  CH  UNDER 

MOOKb.RJEE     V.   SOSHI    BHUSaN    MUL- 

JLICK.    6  0- W.  N  215  =  29  0  68. 
j  Caveat. 

j      1     Application  for  probate  of  the  will    of    a 
I  Hindu  widow — Husband's     reversioner's    ob- 
jection that  widow  had  no    power    to    dispose 
of  huHbtuid's  propertv  by    will    invalid.— 1  0. 
L    J.  258,  Col.  526,  P."  I. 

2  Will — Probate  and  Administration  Act 
{VofJ>Sl),  s.  69~Cav eat  -  Judgment-creditor 
— Fraudulent  creditor. 
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Caveat    (Contd). 

The  words  "interest  ia  the  estate  of  the 
deceased"  in  3.  6U  of  the  Probate  and  Ad- 
ministration Act  moan  "interest  in  the  03- 
tato  loft  by  the  deceased."  A  jud^mout  cro- 
dir,or  who,  l)ut  for  the  will,  would  in  exe- 
cution of  his  decree  have  a  right  to  seiz;o  tlie 
property  or  that  share  of  it  which  should 
descend  to  his  debtor,  and  who  alleges  that 
the  will  has  boon  sot  up  for  the  purpose  of 
defrauding  the  creditors,  is  a  person  claiming 
an  interest  in  the  estate  of  the  deceased,  aud 
as  such  has  a  locus  standi  in  opposing  the 
grant  of  probate  of  the  will.  Uinanith  Muki- 
padhjja  v.  NUinoney  Singh  <!.  L.  R.,  G  Gal., 
429,  and  Nilmoney  Singh  Deo  v.  Unianath 
M<yok^.rjee  (I.  L.  U.  10  Oal.,  19),  referred  to. 
KISHEND\Ti>.  RATVENDRA  NATH  DUTT 
I  L  R,  28  C.  441. 

3  Uompromi.se  by  agent  witliout  know- 
ledge of  principal— Repudiation  by  principal 
— Probate— Grant  on  consent  of  parties.  31 
C.  357  Ool.  1593  P.  I. 

4  Revocation  of  probate— Just  cause- 
Omission  to  file  accounts.     26  B.  792  Col.  519 

5  Letters  of  Administration — Scope  of  en- 
quiry  prior  to  grant— Practice. 

On  the  hearing  of  a  petition  for  issue 
of  Letters  of  Administration  to  the  estate 
of  a  deceased  person,  it  is  not  the  province 
of  the  Court  to  go  into  questions  of  tiile 
to  the  property  to  which  the  Letters  of 
Administration  refer.  OCHAVAR\M  NA- 
NABHAI  V.  DOLATRAM  JAMIETRAM  R 
B    L.  R.  968  =  28   B    644. 

6  Will— Probate-Gaveat— Undue  Influence 
--Validity  of  Will— Objection  to  a  particular 
clause   of   Will. 

In  a  suit  for  probate,  the  caveators  as- 
sailed the  whole  of  the  will  on  the  ground 
of  undue  iofluence,  but  the  Probate  Court 
granted  probate  disalloTiing  that  obiac- 
tion  ;  ** 

Held,  that  in  a  subsequent  suit  it  was 
not  competent  for  the  caveators  to  show 
that  any  particular  clause  in  the  Will  had 
Z^^Jl  inserted  through  undue  influence.  - 
SrVo^^^^^^OWLA  ABBAS  HOSSEIN  v. 
MIRZA  KURRATULAIN.  I.  L.  R.  31  Q. 
188- 

Caveat-emptor. 

1  Caveat-emptor— Execution    of   decree  — 

Qon";  y^I^^^^y    °^    ^^"e-     A.    W.   N.  1905  P. 
99  Col.  1556  P.  I, 

2  Caveat  emptor— Joint  family— Mortgage 
executed    by    father.     DEBI  SINGH    i;.  JAI 

Q     «  25  A.  214.     See  Hindu  Law  Debt. 

iS  Sales  in  India  — Covenant  as  to  title- 
Warranty -Fraud -Misrepresentation.  8  O. 
L.  34o  Ool.  591  P.  I. 

4  Evidentiary  admissions  and  admissions 
1007  0  T^.^^'^o^  distinguished.  U.  B.  R. 
1907  P.  I.  (Evidence)  Ool.  184  P.  I. 

Census  registers 

1  Census  registers— Public  documents  6  B. 
L.  ft.  635  Col.  190  P.  I. 


Central  Provinces  Acts  —Act  XVIII 
of  1881  (C.  P  Land  Revenue  Act). 

1.  Ss.  16  and  136  Q — Partition  rules  (rule 
30) — Investigation  iyi  partition  cases — Report 
to  a  Revenue  Officer  not  specially  empowered  to 
investigate  and  report  in  partition  cases — 
Question  of  title  or  propiielary    riyJit. 

Section  16  of  th(3  Land  revenue  Act  ia 
controlled  by  Rule  30  of  the  partition  rules 
aud  no  partition  case  can  be  made  over  for 
investigation  and  report  to  any  Revenue 
Officer  who  has  not  been  specially  empowered 
in  that  behalf. 

Senible — Any  question  of  title  or  pro- 
prietary right  such  as  is  referred  to  in  sec- 
tion 136  G  must  be  inquired  into  and  deter- 
mined by  an  officer  who  has  boon  empowered 
to  effect  a  partition.  LOOK  NATH  UUBE 
V.  B1SSE3AR  DUBE.  15  C  P  L  R  1902 
P  163. 

2  S.  50—Thikadar — Superior  proprietor — 
Revemie. 

A  thikadar  holding  from  an  inferior  pro- 
prietor ia  not  as  such  liable  to  the  superior 
proprietor  for  the  revenue  referred  to  in  sec- 
tion 50  of  the  Central  Provinces  Land  Re- 
venue Act  1831.  DHISVAROO  PATIL  v. 
DOJIBA  BHAO.     14  C  P  £•  R  1901  P-  81- 

3.     S.    50 Malik- makbuza —  Malguzar-~- 

Whether  two  estates  can  be  held  by  same 
person  —  Merger  —  Whether  transfer  of  one 
affects  the  other. 

The  object  of  the  definition  oi^^  Malik- 
malkbuza"  in  the  Central  Provinces  Land 
Revenue  Act  of  1881  is  merely  to  distinguiski 
it  from  all  the  other  kinds  of  revenu  '-paying 
proprietors  who  may  be  found  in  the  village; 
But  this  does  not  imply  that  the  same  persoa 
may  not  simultaneously  possess  two  disiinct 
estates  under  different  forms  of  ownership, 
even  in  the  same  inahal  in  cases  where  the 
doctrine  of  merger  does  not  apply. 

The  estates  of  Malik-makbuza  and  Mai- 
guzar  in  the  same  mahal  are  distinct  from, 
and  independent  of,  one  another.  And  the 
possession  of  both  by  the  sama  person  does 
not  produce  a  merger  of  these  estates. 

It  is  competent  for  a  person  in  the  Cent- 
ral Provinces  to  be  at  once  a  Malguzar  and  a 
Malik-Makbuza  in  the  same  mahal  ;  and 
transfers  of  either  one  of  these  estates  has 
no  effect  upon  the  ownership  of,  and  legal 
rights  and  liabilities  appertaining  to,  the 
other  estate.      MT.  MUNKOO   v.  MT.  KUK* 

SOO.    4  N  L  R  2. 

4  S.  50 —  Malguzar — Malik- Makbuza —Ma- 
hal—Tenant— Sub-tenant— Merger. 

Notwithstanding  any  entry  to  that 
effect  by  the  Settlement  authorities  a  Mal- 
guzar cannot  be  a  Malik-Makbuza  of  a  plot  of 
land  situated  within  the  mahal,  and  any  per- 
son holding  the  plot  from  him  is  a  tenant, 
not  a  sub-tenant.  SHHI  KRISHNA  RaO 
V.  BAJURA.     15  G  P  L  R  171. 

5  Ss.  65,  118— Transfer  of  Property  Act, 
Ss.  88  and  100— Tenancy  Act,  S.  i3 -Holdings 
as  security  for  the  payment  of  rcveave   or    rent 

Suit   for    arrears    of  rent — Incitmbraiices — 

Landlord -Limitation  Act,  Art.  132  and  sec- 
dion  6*. 
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C  P  Act  (XVIII  of  1881)    {Contd) 

A  suit  to  enforce  tbo  charge  referred  to 
in  section  G5  of  the  Land  Hevonuo  Act  is 
governed  by  the  spcciiil  rule  of  limitation 
contained  in  section  118  of  the  Act.  11  C. 
P.  L.  II.  95.  14  0.  P.  L.  H.  17,  TO  C.  P.  L.  R. 
48,  19  C.  1  roforred  to.  KMEMCIIAND  v. 
DHANRAJ  KIUAR.     16    C-  P-   L-    R-    1903, 

p.  62 

6  S.  65  A — Declaration  tinder  tliP  Land-re- 
venne  Act  —  Thikadar — Ejectment — Proprietor 
— Suit  to  eject  Thikadar — Thika-jama — Cause 
of  action. 

A  declaration  of  protection  under  section 
65  A  of  the  Land-revenue  Act  relates  back 
to  the  date  on  which  hut  for  such  declara- 
tion the  Thikadar  would  have  been  liable  to 
be  ejected.  If  the  proprietor  has  brought  a 
suit  to  cj:ct  the  Thikadar  his  right  to  recover 
thika-jama  for  the  period  during  which  the 
ejectment  proceedings  are  pending  only  ac- 
crues on  the  date  on  which  the  tbikadar  is 
declared  to  be  protected.  9  C.  255,  12  C.  258, 
1  R.  R.  223,  12  M.  I.  A.  244  referred  to.  TUL- 
SIRAM  BAPUv.  Mt.  JANKI  WIDOW  OF 
BAMDIN.    16  C-  p.  L.  R.  1803,  P  33- 

7  S.  67 A,  67  l-Abandonin^nl -Joint  holders- 
Survey -number — Surrender — Tenancy  Act,  S. 
35 — Tenant — Rent — Raiyat — Relinquishment 
— Merger. 

The  abandonment  by  one  of  two  joint 
holders  of  a  survey-number  does  noV  necos- 
Barily  enure  in  favour  of  the  other  joint 
holder.  NANHA  BAIRAGI  v.  MANSJNGH 
GOND.    16  C.  p.  L.  R.  1903  p.  28. 

8  Ss.  69,  83,  132— Entry  of  a  Settlement 
Officer's  record—  Record  of  a  Settlement  Officer 
Sir-land — Suit  for  the  reversal  of  an  entry  of 
the  Settlement  Officer. 

Sulj -ct  to  the  result  of  a  suit  instituted 
under  section  83  of  the  Land  Revenue  Act 
an  order  or  entry  of  a  Settlement  Officer  re- 
cording, or  omitting  or  refusing  to  record 
any  land  as  sir  land  under  sub  section  (Ij  of  I 
section  69  is  final.  CODOO  RAO  PATEL  v. 
BAXI,  SON  OF  ADKU.  15  C-  P-  ^  R  1902 
P  12 

9  S.  83-15  C.  P.  L.  R.  1902,  P.  12  No.  8 
supra 

10-  S,  108— Mortgage  of  a  village— Sir 
fields— Sale  of  a  village  for  arrears  of  re- 
venue—  Purchaser — Occupancy  tenant  of  a  sir 
land — Suit  for  ejectment— Ex-proprietary  in- 
terest — Void  transfer. 

In  1895  A  mortgaged  his  proprietary 
share  of  a  village  together  with  certain  sir 
fields  to  the  defendant.  In  the  following 
year  A's  share  was  sold  for  arrears  of  re- 
venue due  in  respect  thereof  and  was  pur- 
chased by  the  plaintiffs,  A  becoming  occu- 
pancy   t  nant   of    his   sir  land.  | 

In  1900  the  defendant*  ^foreclosed  his  | 
mortgage    and   got    possession    of    the   land  r  I 

In  a  suit  for  ejectment  brought  by  the  ' 
plaintiffs    it  was   held  that,   though   the    ex    1 


C-  P  Act  (X  VIII  of  1881)     {Contd). 

proprietary  interest  acquired  by  A  in  place 
of  Ilia  proprietary  interest  became  subject 
to  the  mortgngc,  it  was  not  open  to  the 
defendant  to  resist  the  claim  upon  the 
strength  of  a  transfer  which  was  void  as 
against  fhe  plniniiffs.  11  0.  P.  L.  R  133 
14  A.  538,  13  C.  P.  L.  R.  143  referred  to! 
HARIKRISHNA  BRAHMAN  v.  JAIDEB 
AND  OTHERS.  17  C-  P,  L-  R-  1904  p. 
S3 

11  S.  118-lG  C.  P.  L.  R.  1903  P.  52  No. 
5   supra. 

12  S.  132  ^15  C.  P.  L.  R.  1902  P.  12  No. 
8   supra. 

13  S.  136  G  -Partition  of  landed  property 
—Objection  to  partition — Claim  for  improve- 
ments— Title — Question     of— Question,   of   title. 

An  objection  to  a  partition  which  takes 
the  form  of  a  claim  for  improvements  is 
an  objection  raising  a  question  of  title  with- 
in  the  meaning  of  section  136  G  of  the 
Land-revenue    Act. 

The  meaning  ol  the  expression  '  ques- 
tion of  title  '  discussed.  23  A.  291,  2  A  619 
18  A.  210,  10  C.  P.  L.  R.  37  and  40  re- 
ferred  to.  SETH  BIRDHI  CHAND  y  MT. 
KAIM  BI  AND  OTHERS.  17  C-  P  L  R 
1904  p.  5.  ^ 

14  S.  136  G — Appeal— Return  of  a  me- 
morandum oj  appeal— Question  of  title  with- 
in the  meaning  of  section  136  G  of  the  Land- 
revenue  Act. 

No  appeal  lies  against  an  order  return- 
ing a  memorandum  of  appeal  to  be  present- 
ed   to   the    the    proper   Court. 

An  obj  ctiou  to  a  partit.ion  of  sir  land 
on  the  giuund  that  such  land  has  beea 
already  partitioned  and  is  held  in  severalty 
is  an  objection  raising  a  question  of  title 
within  the  meaning  of  section  136  G  of  the 
Land-  Revenue  Act.  ]7  C.  P.  L.  R.  6,  9  A. 
388   referred    to.     GOVINDRAO    v.     NARA- 

YANR.AO.    17  C.  p.  L.  R.  1904  p.  129. 

15  S.  136  G.  Valuatio7i — Jurisdiction — Suit 
for  partition. 

The  value  for  the  purposes  of  jurisdiction 
of  a  suit  for  partition  is  not  the  value  of  the 
entire  property  but  the  value  of  the  share  ia 
respect  of  which  partition  is  sought. 

The  scope    of    section  1J6   G  of  the  Land 
Revenue    Act  explained.     8  C.    757,  17  C.  680- 
12  A.  506,  8  B.  31,22  B.  315  referred  to.  J  AFAR 
HUSSEN  V.   ABDUL  KaDAK.     15  Q     P-  L 
R  1902  P  81- 

16  S.  186  G--15  C.  P.  L.R.  1902  P.  253  No.  1 
supra. 

17  S.  152  (6)  {3)— Co-sharers— Mahal— Civil 
Courts — Jurisdiction — Apportionment  of  re- 
venue Assefsment. 

As  between  the  co  sharers  of  a  mahal  a 
Civil  Court  has  jurisdiction  to  apportion  the 
Revenue  assessed  on  such  mahal.  JANKI 
PR.ASAD  V.  BALMUKAND.     U  C-  P.    L-  R. 

1901  P  107. 
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2    Act  IX  of  1883  (C  P  Tenancy  Act). ,  C  P-  Act  (IX  of  1883)    (Contd). 


1  Agricultural   tenancy,    deoolution  of — Ap 
pUcabilUy  of  Hindu  Law. 

Agrioaltaral  Unanoiea  iu  Centi-al  Pro- 
viiiood  are  orijutsd  by  ountracfc  and  afcatuto, 
and  their  devolution  is  governed  by  Ll>o  same 
Btatuto.  The  Teuanoy  Aub  doow  not.  recogniho 
Buob  tilings  as  aaocesaion  by  right  of  survi- 
vorship, tho  vesting  of  a  son's  interest  by 
birth,  and  so  on.  In  the  case  of  Hindus, 
the  Oourta,  in  dealing  with  agricultural  hold- 
ings, will  follow  the  Hindu  L\,w  of  inhori- 
tauoe  so  far  as  it  may  bo  consistent  with  the 
principles  of  the  Tenancy  Act  and  no  further 
and  the  peculiar  feature  in  the  fornaar,  under 
which  a  sou  gjts  by  birth  a  vested  interest  iu 
the  propertj'  of  his  father  vvhioh  controls  Che 
father's  power  over  such  property,  has  no 
place  iu  the  latter.  QHANYA  v.  UKUND 
BAO.    4N.L.R.  9. 

2  S.  41  (7) — Absolute  occupancy  tenant, 
transfer  of  holding  by — Conditions  under  which 
transfer  can  be  avoided — Statutes  interfering 
with  private  rights,  construction  of. 

Where  an  absolute  occupancy  tenant  had 
made  a  transfer  of  his  holding,  the  transfer 
can  be  avoided,  under  S.  41  (7,  of  the  Central 
Provinces  Tenancy  Act.  1893  only  by  the 
whole  proprietary  body  acting  together,  13 
0.  P.  L.  R.  113  S.  A.  No.  20  of  1906  of  the  J. 
0.  S.  Court.  Central  Proviuoos  F  ;  12  0.  W.  N. 
249,  14  0.  201,  2  N.  L.  45  (47)  ft.  or  by  an 
agent  who  is  authorised  to  act  on  their  behalf 
and  whose  authority  should  not  hav«  beea 
revoked  iu  regard  to  the  particular  transfer 
in  dispute.  A  transferee  cannot  be  disturbed, 
under  S.  41  (7),  if  even  one  of  many  persons 
composing  the  body  of  landlords  refuf^es  to 
join  in  avoiding  the  transfer,  S.  A.  No.  20  of 
1906  F  ;  16  0  P.  L.  R.  135  (139),  14  (J.  P.  L.  R. 
129,  R ;  20  W.  R.  126  7  G.  414,  2  0.  W.  N.  229 
R.  and  distd,  and  a  suit  to  avoid  the  transfer 
was,  under  the  circumstances,  dismLissed. 

Statutes  interfering  with  priva\ie  rights 
of  alienation  should  be  strictly  construed. 
7  A.  702  (707|R.  RAMJI  P\TELKUNBIy. 
SYED  NUR      4N.  L,  R-  45- 

3  S.  43 — Absolute  occupancy  tenant — Suit 
to  recover  arrears  of  rent  charged  upon 
land.   3  N.  L.  R.  8  Ool.  1886  P.  I. 

4  S.  43 — Jurisdiction — Central  Provinces 
Tenancy  Act  of  1898,  Sectiojis  45  cl.  (3),  47— 
Occupancy  holding,  transfer  of  part  of — Liinit- 
ed  interest — Adverse    possession. 

When  statutory  rights  and  liabilities 
have  been  created  and  jurisdiction  has  boen 
conferred  upon  a  special  Court  for  the  in 
vestigation  of  matters,  which  may  possibly 
be  iu  controversy,  such  j  .irisdictioa  is  ex- 
clusive and  cannot  concurrently  ba  exercis- 
ed  by  the  ordinary    Court.     2  C.  L.  J.  359    F. 

When  a  transfer  of  occupancy  holding 
was  effected  without  the  consent  of  the  land- 
lord at  a  tima  when  the  rent  law  in  forca 
was  Act  TX  of  1883  as  amended  by  Act  XVTI 
of  1889,  tha  ('ivil  Courts  have  jucisdicsaon 
to  entertain  a  suit  for  ejectment.  But  it  is 
otherwise   after    the    passing  of    the   Central 


Provinces;   Tenancy    Act  of    1898.     3  0  P  L.  R 
70  ,    4  0  P  L  R    49,  59  172  R. 

The  change  made  in  the  law  in  this  re- 
spect iu  i89S  is  not  of  procedure  only  ;  it 
atfoots   substantive    rights 

Section  43  of  the  Tenancy  Act  of  1883 
refers  to  transfers  of  entire  holding-i  and 
not  of  a  portion  only.  So  long  as  the  origin- 
al tenancy  subsists  th»  landlord  has  no 
right  to  re  enter  and  oust  the  persons,  who 
are  in  the  land  by  license  from  the  tenant, 
3   C   P.  L    R.   70  R. 

The  possession  of  a  limited  interest  ia 
moveable  property  may  be  just  as  much 
adver",e  for  purpose  of  pidsmg  a  suit  for  the 
determination  of  that  limited  interest,  as 
adverse  possession  of  a  complete  interest  ia 
the  property  operates  to  bar  a  suit  for  the 
whole  property:  but  such  adverse  posses- 
sion of  a  limited  interest  though  a 
good  plea  to  a  suit  for  ejectment  is  good 
only  to  the  extent  of  that  interest; 
the  nature  and  effect  of  possession  must 
depend  upon  the  nature  and  extent  of  the 
rights  asserted  by  the  overt  conduct  or 
express  declaration  of  the  person  relying  oa 
it  there  can  be  no  acquisition  by  adverse 
possession  of  an  absolute  title,  when  noth- 
ing but  a  limited  interest  has  been  asserted 
2  C  L  J  125  F.  ICHHARAM  SINGH  V.  NIL 
MONY  BAHIDA.  7  C-  L-  J.  499  =  35  C 
470. 

5  S.  92 — Decision  of  Tahsildar  that  a  per* 
son  is  tenant — Res  judicata — Jurisdiction  of 
Civil  Court. 

The  stcond  clause  of  Section  92  of  the 
Tenancy  Act  is  enabling  or  explanatory,  and 
is  net  exhaustive.  A  Tahsildar's  decision, 
that  a  person  is  a  tenant,  is  not  res  judicata 
so  as  to  bar  the  trial  of  the  issue,  whether 
he  is  tenant  or  not,  in  a  Civil  Court.  The 
fact  that  a  Tahsildar  has,  under  g.  92,  re-in- 
stated a  person  as  a  tenant  does  not  bar  a 
Civil  Court  from  deciding  whether  the  land- 
lord bas  the  right  to  evict  that  person 
as  a  tenant,  and  still  does  it  bar  a  Civil 
Court  from  deciding  whether  the  person  is  a 
tenant  or  not  when  the  landlord  brings  a 
suit  to  eject  him  as  a  trespasser.  In  other 
words  the  fact  that  a  Tahsildar  has  put  a 
person  into  possession  under  S.  92,  does  not 
make  that  person  a  tenant  if  he  is  not  a 
tenant,  M.  T.  DURBASSA  v.  KHaLAKSING 
4N  LR63. 

(??)  Act  XVII  of  1885  (Court  of  Wards 

Act). 

Ss.  7  [l)  a,  23,  26  [2)—G.  P.  Court  of 
Wards  Acts  1885  and  1899  -Authority  of  Court 
of  Wards  over  the  person  and  property  of 
minors. 

Where   a    Court   of    Wards   has  assumed 

superintendence  of  the  person  or  property,  or 

both,     of    an    infant,    on    the   ground    of    his 

minority,  its  authority  over  the  ward  and  hia 

1    property    on  such  ground,  whether  conferred 

I    by    Act  XVII  of   .1885  or    Acl.    XXII  of  1899, 

i    ceases   and    determines  on  the  date  on  which 
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the  ward  attains  majority,  though  the  for- 
mal rolinqaisbment  of  such  ward  and  his 
estate  may  bo  delaj'cd  boyond  tbat  timo. 

Tbe  date  on  which  a  ward  bucouios  siil 
juris  is  tlio  actual  day  on  which  he  ad- 
mittedly attains  tbo  ago  A  21  years,  or,  in 
the  event  of  any  dispute  as  to  the  actual 
day,  Guch  date  as  may  bo  fixed  by  the  Chief 
Commissioner. 

From  and  after  such  date  the  ward  is 
under  no  disability  to  contract  merely  by 
reason  of  the  superintendence  of  tbe  Court 
of  Wards  (on  the  ground  of  his  minority) 
not  having  been  formally  relinquished. 
SHEOLAL  AND  OTHERS  v.  NANDLAL 
AND  OTHERS.  17  C-  P-  L.  R.  1904  P. 
172. 


(4)   Act  XI  of  1893 
Act). 


(C.  P'  Tenancy 


1  S,  2  (10) —Jurisdiction,  question  of,  lohen 
entertainabU  in  appeal — Civil  Court's  juris- 
diction lohen  ousted— Central  Provinces  Land 
Revenue  Act  (XVIII  of  1881)  Ss.  4  (8a),  152 
— Gochiir  a7id  common  lands — Oaonlia,  a  pro- 
prietor— Ejectment,  suit  for  — Court  to  inquire 
rights  at  the  time  of  the  filing  of  plaint— Entry 
in  settlement  record,  presumption,  evidence — 
Holding  of  a  survey  number. 

If  the  question  of  jurisdiction  depands 
for  its  determination  upon  facts  not  found 
by  the  Lower  Courts,  an  app-jljant  cannot  ask 
the  High  Court  tofi.jdthera;  the  appellani 
must  substantiate  his  contention  if  he  can 
on  the  facts  already  found.  If  ho  is  unable 
to  point  to  any  facts  in  respect  of  his  plea, 
that  plea  muse  fail. 

The  ordinary  Civil  Courts  cannot  be 
ousted  of  their  jurisdiction  in  the  absence  of 
an  express  provision  of  law  to  that  effect.  10 
C.  P.  L.  R.  17  R. 

Gochur    lands     cannot  be    classed  in    the 
same  category  as  common  lands. 

A  gaontir  of  a  Government  village  in  the 
Sambalpur  District  is  a  proprietor  and  is 
entitled  to   bring  an  action  in  ej  ictment. 

The  Civil  Courts  must  adjudicate  ou  tbe 
rights  of  the  parties  as  they  existed  when  the 
plaint  was  filed  and  not  on  anj'  title  sub- 
eequently  derived.     21  M.  288  R. 

The  entry  in  the  settlement  record  is  not 
conclusive  ;  it  is  only  a  matter  of  presump- 
tion. 

The  holding  of  a  survey  number  in  sec- 
tion 2  (10),  explanation  II  of  the  Centra! 
Provinces  Tenancy  Act  has  reference  to  tho 
holding  when  the  proceedings  in  a  Civil 
Court  are  initiated,  and  it  cannot  avail  a  per- 
son that  in  a  subsequent  settlement  he  v/as 
recorded  as  a  teaant.  PURKHlT  PANDA  v. 
ANANDA  GAONTIA.     8  C-  L-  J-  116- 

2  Ss.  2  and  41 — Holding  nature  of — Par- 
tition of  holding,  effect  of — *' devolves,"  e (feet 
of- 

A  holding,  under  S.  2  (3),  Tenancy  Act 
1898,  is,  by  its  very  definition,  a  pircal  of 
land  held  under  one  lease  or  set  of  uouditious 
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and  ia  indivisible  and  cannot  bo  affected  by 
action  to  wbich  tho  tenants  alone  are  p-vrtiea. 
1  W.  R.  10  and  8  0.  118  relied  on,  Even  if 
it  wore  ancestral  property  in  tho  hands  of  a, 
fatbor,  and  his  son  shouli  acqairo  rights  ia 
it  by  birth,  tbo  son  could  not  enforce  a  par- 
tition 80  as  to  bind  tbe  landlords  to  recog- 
nise each  share  as  a  separate  holding. 

By    virtue    of  S.  41    (1)  Tenancy  Act,  the 
right  of  an    absolute  ooupancy    tenant  •'  de- 
volves "  as  if  it  woi-o  land   and  the  use   of  tho 
word  "devolves"  appears  by  necessary    impli- 
cation to  exclude,  for  example,  the    taking  by 
survivorsbip  wliich  obtains  among  Hindus  ia 
respect  of  j  jint  ancestral  property.     4  C.  P.  L, 
R.  137    and    13  G.  P.  L.    R.    137,    followed;  II 
C.  P.    L.    R.     Ill    .referred     to.     PANCHAM 
SINGH  V.  NANKOO  SINGH.  .3  NX-  R.  182. 
3-     S.  18  (6)  Remission  or  suspension  of  rents 
— Paym'iiit  ofithlki-jami — Wlcether  relieved  or 
not — Intention  of  parties. 

In    the    absence   of    a   ga.ioral  or  special 
order  by  a  Revenue  Officer  under  sub  section 
(G)    of    section    18  of  the  Ten  ;,ncy  Act  a  thika- 
dar    is  not   relieved   from    payment  of  tbika- 
I  jama    merely    by  reason    of  tho    facts  that  by 
I  an  order  passed  uad^r  sab  sjction    (1)  certaia 
I  rents  have    been  remitted  or  suspended.     Tha 
liability    or  non-liability   for  tho   payment  of 
thika-jama    under    such    circumstances    de- 
pends   entirely    up  in    tho    intention    of   tha 
parties   at  the    tirn^  of    mkiog    the  contract. 
44  L.  J.  0.  P.  27,  32  L,  J.  Q     B.  164,  40  L.  J.  0. 
P.    .30,  23    L.  J.  Q.  B.    321    r.^ferred  to.     RAJA 
KI3H0RB  f.  SETH    JETHMaL   MAHESRI. 
14  C  p.  L.  R.  138-        ~ 
4-      S.     35— Abandonment — Toint     holders 

— Snvvoy— Number Surrendir— Tenant — - 

Raiyat.  16  0  P.  L.  R.  1906  P.  28,  See  Act 
XVIIIof  ISSl  (C.  P.  Laud  Revenue)  No.  7.  , 
5.  Ss.  38,  41  (3)  {b)— Meaning  of  the  word 
^permit'  in  S.  41  (3)  (t) — Absolute  occupancy 
tenant  selling  holding— Notice  to  landlord- 
Effect  of  landlord's  inaction  for  one  month 
after  notice — History  of  the  tenant's  right  to 
transfer  —  Validity  of  reference  to  Select 
Gjmmlttee's  reports. 

The  lagislature,  by  enacting  and  ra- 
enacting  S.  3S  of  the  Tenency  Act,  1883,  in-» 
tended  to  cut  down,  not  tho  landlords,  but 
the  absolute  occupancy  tenant's  lights.  Tha 
word  'pBrmit'  in  S  41  (3)  (';)  should  be  inter- 
P'-efcod  as  merely  equivalent  to  "suffer." 
Where  an  absolute  occupancy  tenant  intends 
to  transfer  any  riglit  in  his  bolding  by  sale 
and  gives  to  his  landlord  a  written  notice  of 
his  intention,  tha  landlord  does  not,  by 
reason  of  his  inaction  for  one  month  after 
receiving  tho  notice,  forfeit  the  right  to 
recover  an  amount  equal  to  the  rent  of  tha 
holding  for  ona  year.  Tho  right  to  receiva 
any  payment  at  all  is  recognised  by  reason  of 
tho  landlord's  piramount  title  in  the  land, 
and  such  reeognition  cannot  be  intended  to 
lapso,  if  tho  landlord  allows  so  brief  a  period 
as  one  month  to  pass  without  taking  any 
action.  The  Select  Committee's  reports  oa 
an  Indian   Bill    may  be   referred  to  to  asoer* 
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tain  the  object  of  tho  oorrosponding  Act.  22 
0.  788  (799).  17  A.  498,  24  B.  484,  25  B.  209  R. 
S.ETH  GANGABISHAN  v.  BALMUKAND, 
8  N  L  R.  40 

6  S.  41  Onus  probandi — Party — Will — 
Instruvie.nt — Testator — Absolulo  occupancy  te- 
nant-Bequest— Ancestral  property — Hindu  law 
Validity  of  the  Will — Power  of  transfer  by  luiLl. 
The  onus  probandi  lio8  in  ovory  case  upon 
tho  party  propounding  a  Will,  and  it  is  in- 
oombont  on  bim  to  satiafy  the  Court  that 
the  inytrument  so  propounded  is  tho  last  will 
of  a  free  and  capable  todtator. 

An  absolute  occupancy  tenant  is  not 
empowered  to  bequeath  any  right  in  his 
holding.  13  0  P  L  R  159,  11  0.  P.  L.  R.  167, 
34  C.  J.  P.  M.  and  A.  25.  MT.  ANANDI  BAI 
V.   HARLAL   BRAHMAN.     15    C-  P- L-    R- 

1902  P.  1. 

6  (a) — Valid  notice, 

Tho  notice  referred  to  in  section  41  of 
the  Tenancy  Act  is  not  a  bad  notice  merely 
because  it  requires  the  landlord  to  purchase 
the  holding  within  eight  days.  15  B,  407 
7  A.  899,  64  L  J,  Q.  B.  200,  44  P.  R.  442.  11  C. 
P.  L.  R.  1  referred  to.  BHARAT  SINGH  u. 
DHAN  SINGH.  H  C-  F  L-  R-  1901  P- 
162. 

7  S.  41  {2)— Absolute  occupancy  holding 
—  Voidable  transfer. 

A  transfer  effected  before  the  expiry  of 
the  period  referred  to  in  section  41  sub-sec- 
tion (2)  of  the  Tenancy  Act  is  voidable  at  the 
instance  of  the  landlord.  1  0.  P.  L.  R.  53,  1 
O.  P.  L.  R.  132.  MT.  TULSA  v.MT.  DASODA. 
16  C  P  L  R  178. 

8  S.  41  (8)  (b)--Suit  for  rent  by  the  Mai- 
guzar — Purchaser  from  tenant  not  liable  in  a 
suit  for  a  simple  money  decree. 

^  In  a  suit  by  a  Malguzar,  under  S.  41  (3) 
(&)  of  the  Act,  for  the  recovery  of  one  year's 
rent,  in  which  an  absolufe  occupancy  tenant 
and  his  purchaser  were  made  defendants,  and 
where  no  attempt  was  made  to  make  the 
rent  a  charge  on  the  holding,  held  that,  as  the 
suit  was  for  money  only,  no  decree  could  be 
passed  as  against  tbe  purchaser. 

Held  also  that,  even  where  there  is  a  con- 
tract between  the  vendor  and  the  purchaser, 
to  the  eSect  that  the  purchaser  must  pay 
the  year's  rent,  the  Malguzar,  "being  a  strang- 
er to  the  consideration,  cannot  enforce  per- 
formauca  of  tbe  contract,  by  an  action  there- 
on in  his  own  name,  although  he  is  the  per- 
son intended  to  be  benefited  thoreby,  unless 
he  is  in  the  position  of  cefitiii  que  trust.  11 
C.  P.  L.  R.  108,  14  0.  P.  L.  R.  22  R.  BUDHA 
V.  ATMA  RAM.     8  N  L  R  111- 

9  S.  41— See  3  N.  L.  B..  182  No.  2  supra. 

10  S.  41  (d)  (bJ—See  3  N.  L.  B.  40  No.  5 
supra. 

11  S.  43— Holding  as  security  for  the  pay- 
ment of  revenue  or  rent— Suit  for  arrears  of 
rent.  16  C.  P.  L.  R.  1903  P.  52.  See  Central 
Provinces  Act  XVIII  of  1881  Ss.  65,  118  No.  5. 

12  S.  45— Scope  of  the  sc-clion—AppUca- 
bility  to  leases  not  affecting  proprietary  rights. 

S.  45  of  the  Tenancy  Act  applies  only 
to   leases  or   other   transfers  of  proprietary 
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rights,  in  sir  fields.  It  does  not  apply  to  ag- 
ricultural leases,  which  do  not  affect  the 
proprietary  rights.  1  N.  L.  R.  32  R.  BHA- 
GIHATHI  BAI  v.  ANYAJI  KUNBI.  S  W  L« 
R159. 

13  Sa.  45,  4G,  47  and  95-Jurisdiotion— 
Occupancy  holding,  transfer  of  part  of — 
Limited  interest — Adverse  possession.  35  0. 
470.  See  Central  Provinces  Act  IX  of  1883 
S.  43  No.  4. 

14  S.  46  -Succession  to  occupancy  holding. 
The  law  governing  sucoession  to  the  oc- 
cupancy holding  of  a  Hindu  la  the  Hindu 
Law,  subject  to  the  exceptions  created  by 
Statute  Law  S.  46  of  the  Act  lays  down  Buch 
an  exception,  and  its  provisions  are  absolute 
and  are  not  merely  enforceable  at  the  optioa 
of  the  landlord.  RAJAI  v.  FUNDI.  3  W 
L  R  112 

15  S.  46  [3)— Suit  for — Sub-lease,  grant  oft 
by  tenant. 

Under  the  Central  Provinces  Tenancy 
Act,  none  but  an  occupancy  tenant  can  ba 
ejected  from  his  holding  for  granting  a  sub- 
lease. SADASIB  JHEMKIR  v.  JALA  GAON- 
TIA.     8C.L  J.  156- 

16  S.  46  (3)  Occupancy  tenant — Transfer  of 
an  occupancy  holding— Deed  of  transfer — Noti' 
registration  of  a  deed  of  transfer — Jurisdiction 
of  Civil  Courts — Ejection  of  a  transferee—' 
Trespasser. 

Where  an  occupancy  tenant  purports 
to  transfer  his  holding  by  virtue  of  a  doou- 
ment  which  required  to  be  registered  but 
which  could  not  be  registered  owing  to  tha 
prohibition  contained  in  section  46  (5)  of  tha 
Tenancy  Act  the  jurisdiction  of  the  Civil 
Courts  to  eject  the  transferee  aa  a  trespasser 
is  not  barred.  15  0.  P.  L.  R.  135,  14  C.  P.  L. 
R.  14.  CHaMRU  SAO  BANIA  v.  TULSI- 
DIN  SINGH.    17  C    P.  L.  R.  1904  p.  49. 

17  S.  46,  VI— See  35  G.   470  No.   30  supra, 

18  Ss.  59  and  60—Teyiani  of  a  malik  mak- 
buza — Nature  of  tenancy — Sale  of  the  estate — 
Termination  of  the  tenancy. 

Although  the  tenant  of  a  malik  makbusa 
is  styled  a  sub-tenant  in  s.  59  of  the  Ten- 
ancy Act,  he  is  a  sub-tenant  with  a  difference. 
He  is  a  subtenant  in  that  he  does  not  pos- 
sess the  privileges  of  an  ordinary  tenant,  bufe 
his  landlord  is  not  lessee,  but  the  owner 
of  the  land.  A  malik  makbuza  as  free  li- 
berty to  transfer  his  right,  and  the  sale  of 
his  rights  is  in  no  way  analogous  to  an  alia* 
nation  by  a  tenant  and  does  not  necessarily 
determine  the  snb  tenanoy.  The  purchaser 
can  eject  the  tenant  of  malik  makbuza,  only 
in  circumstances  in  which  the  original  malik 
makbuza  could  have  ejected  him.  6  G.  P.  h. 
R.  92,  11  G.  P.  L.  R.  5,  12  G.  P.  L.R.  168  re- 
ferred  to.     SHAMLAL  v.  KANHAI  LAL.     3 

iJ.  L.R.  162. 

18  (a)  S.  71—Tran.'fer  of  holding  by  or' 
dlnary  tenant— Possession —  Civil  stiit  by  land- 
lord for  possession  of  ordinary  holding  barred 
—Landlord's  remedy  [under  Sec.  71 — Tenan(yy 
Act. 

A,  a  co-sharer  in  a  village,  obtained  n 
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money-decree  against  B,  an  ordinary  tenant. 
Before  tbis  docrco  was  passed,  B  executed 
a  deed  of  sale  conveying  his  holding  to  C. 
A  attached  tho  land  in  execution  of  his 
decree.  0  objected  to  tho  attaciiment  on 
the  strength  of  his  sale  deed  but  tho  ob- 
jaction  w.ls  dismissed.  The  land  was  even- 
tually sold  at  public  auction  and  was  pur- 
chased by  D.  In  a  suit  by  G  for  declara- 
tion of  hia  title  and  for  possession,  against 
A,  it  was 

Held  that  tho  now  Tenancy  Act  has 
deprived  the  landlord  of  his  remedy  to 
have  the  trani^fer  declared  void  in  a  civil 
Buit.  Hia  remedy  now  lies,  under  section 
71  of  the  new  Tenancy  Aot,  in  applying 
to  the  Revenue  Olhcor  for  possession.  13 
C.  P.  L.  R.  143,  14  0.  644,  20  W.  R.  12G 
referred  to.  DA.  Y  A  RAM  PATEL  LODHI 
V.  SHALIGRAM  LODHI.  16  C-  ?•  L.  R 
1908  P.  135 

19  S.  80 — Special  contract  to  pay  inter- 
est. 

There  is  nothing  in  section  80  of  the 
Tenancy  Act  which  prevents  a  landlord  from 
recovering  interest  on  arrears  of  rent  at  any 
rate  which  may  have  been  agreed  upon  by 
the  tenaut.  KUNJBIH-VRILAL  v.  GABRU 
KURMI.    16  C.   p.  L.  R.  1903  P    43- 

20  S.  85--Ejectment  of  tenant — Decree  for 
arrears  of  rent — SatUf action  of  decree. 

The  ejectmeub  of  a  tenant  undar  section 
85  of  the  tenancy  Act  does  not  operate  aa  a 
satisfaction  of  tho  decree  for  arrears.  6  C. 
P.  L.  R.  121  referred  to.  G\NPAT  RAO  GO- 
PAL  QHATATE  v.  NARAYAN.  16  C-  P- 
L.  R,  1903,  p.   88. 

21  S.  92— Jurisdiction    of   Revenue-ofjlcers. 
The  summary-jurisdiction  conferred  on  a 

Revenue-officer  by  S.  92  of  tlie  Tenancy  Act 
is  restricted  to  cases  in  '  which  a  tenant  has 
been  ejectad  by  his  landbrd  22  I.  A.  107,  56 
L.  J.  Q.  B.  '225,  55  L.  J.  Q.  B.  417,  51 
L.  J.  Q.  B.  145  ref  jrred  to.  KHADOO  TELl 
V.  KALOO  GOND  AND  OTHERS.  16  C-  P 
L.  R. 1903  P  70. 

22'  S.  94  {1) — Limitation — Special  period 
of  limitation — Suit  hy  a  tenant  against  a  de- 
fendant who  ousted  him — Settlement  from  the 
landlord. 

The  special  period  of  limitation  pre- 
scribed by  section  91  sub-section  (1)  of  tho 
Tenancy  Act  applies  to  a  suit  instituted  by  a 
tenant  against  a  defendant  who  has  ousted 
him  and  who  afber  such  ouster  has  taken  a 
settlement  from  the  landlord.  15  C.  317.  15 
0.  450,  16  0.  741,  17  C.  926,  24  C.  40.  11  G.  W. 
N.  175,  11  C.  W.  N.  595,  4  0.  W.  N.  326,  4  C. 
W.  N.  665,  4  0.  W.  N.  801,  4  C.  W.  N.  803 
refcrredto.  DEBIDIN  KAL\R  v.  HART  AND 
SHEO  PRASAD.  15  C-  P.  L  R   1902  P.  123- 

23  S.  94  (Z) — Suit  by  a  tenant — Tenant  other 
than  an  absolute  occupancy  tenan  —"o  session  of 
land— Ejectment  by  a  person  other  than  a 
landlord. 

A  suit  by  a  tenant  other  than  an  absolute 
occupancy  tenant  to  recover  possession  of 
land  from  which  he  has  been  ejected  by  a 
person  other  than  his  landlord,   the  landlord 
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having  had  no  hand  in  tho  ouster,  is  not 
governed  by  section  91  (1)  of  the  0.  P.  Tenan- 
cy Act,  1393.  29  O.'OIO,  24  C.  40,  1  C.  W.  N. 
573,  20  0.  609  at  P.  62S,  21  0.  732  at  P.  758,  23 
0.  55  at  P.  69,  21  C.  732,  22  G.  788,  14  C.  176  at 
P.  183,  10  0.  P.  L.  R.  70  roferrad  to.  SO  nSA 
GHAMAR  u.  PURAN    SINGH  RAJPUT.     18 

C.  P  li   R  145. 

24-  Suit  for  recovery  of  arrears  of  rent 
— Personal  remedy  and  real  remedy — Their 
nature — Charge.  — Transfer  of  Property  Act^ 
S.    100— Limitation    Act,    Arts.    100     and   132. 

A  landlord  bas  tv/o  distinct  fornix  of 
relief  arising  oun  of  the  relations  existing 
between  him  and  the  tenant  whose  rent  is 
in  arrears,  namely,  b,  personal  remedy,  against 
the  tenant,  b-used  on  contract,  and  a  real 
remedy  against  the  holding.  A  suit  for  the 
personal  remedy  involves  a  claim  for  rent 
as  such,  and  can  only  be  maintained  against 
those,  who  are  personally  bound  by  the  con- 
tract of  tenancy,  nam3ly,  the  tenant  or 
some  representative  personally  liable  to  pay 
the  arrears.  A  suit  for  the  real  remedy 
follows  the  land,  and  lies  against  whom- 
soever, for  the  time  being,  having  any  in- 
terest in  such  land,  irrespective  of  any  re- 
presentation of  the  defaulting  tenant.  The 
real  remedy  is  a  transformation  of  the  claim 
for  arrears  of  rent  into  one  for  money  charg- 
ed on  land,  which  is  sanctioned  by  the 
Central  Provinces  Tenancy  Act,  and  is  en- 
forceable by  a  suit  for  sale  under  S.  100  of 
the    Transfer  of   Property    Act. 

Therefore,  a  suit  against  the  tenanh  for 
arrears  of  rent  may,  if  properly  framed, 
be  one  to  obtain  a  personal  decree  as  woll 
as  a  decree  for  sale  of  the  holding,  su)j- ct 
to  the  liw  of  Limitation,  (o.)  The  personal 
remedy  is  gonerned  by  Art.  110  of  theLimita- 
tion  Act,  and  the  real  remedy  by  Article  132  (6). 

A  suit  against  persons,  to  whom  tba 
tenancy  is  transferred  by  a  private  sale  bind- 
ing on  the  landlord,  being  a  suit  to  enorce 
the  real  remedy,  is  governed  by  Art.  132  of 
the  Limitation  Act.  SINGAl  MURLIDH\R 
V.    LALA    PREMNARAIN,     3  N-  L- R-    164. 

(5)  Act  XXIV  of  1899  (Court  of  Wards 
Act ) 

1.  S.  31—Ccyitral  Proviyices  Court  of  Wards 
Act,  1899—G'mtract  Act,  section  68—Liabiliiy 
for  necessaries  supplied  to  a  ward. 

Section  31  of  the  Gentiral  Provinces  Court 
of  Wards  Act,  1899,  does  not  control  section 
63  of  the  Contract  Act  so  as  to  exempt  the 
estate  of  a  Government  ward  from  liability  for 
necessaries  supplied  to  tho  ward.  20  C.  61 
referred  to.  RAJA  RAGHO-TI  RAO  SAHIB 
BHONSLAY  v.  TEKaRAM.  HALWAI  AND 
ANOTHER.    17  C  P- L- R  1901  P- 67 

2  S.  31,  31-17.  C.  p.  L.  R.  172.  See  Act 
X  VIII  of  18S5  supra 

Ceremonies. 

1  In  adoption— Hindu  Laio —Adoptzon — 
Competency  of  a  Sudra  leper  to  adopt. 

Held,  that  in  Bocgal  a  Sudra  leper  may 
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adopt  a  child.    SUKUMaRI    BEWA   v.  AN- 
ANTA  MAFilA.     28  C-  163. 

2  I>i  adoption.— CusLom  — Adoption — Chud- 
asama  Gamoti  Garasias — Owwa—Aga  of  cermo- 
nial  c>nnpctc)icc. 

Held,  that  tho  plaintiffs,  on  whom  tlio 
on7is  lay,  failed  to  prove  i^  cuatora  fovhidd- 
ing  adoption  among  Ciindasanta  Clameti 
Oarasias  who  were   governed  by  Hindu  Law. 

There  is  no  fixed  ago  at  which  a  Hindu 
attains  ceremonial  competence  and  on  tho 
attaining  of  which  adoption  is  forbidden. 
VERABHAI  AJUHHM  t;.  BAT    HIRABA.     ^ 

W.  N.  C-  716  =  57  B  L-  R  584-27  B-  492 

P  c. 

8  Griha  Pravosam  and  Ketusauti  cere- 
monies— Riglit  of  mother  to  recover  expenses 
incurred  for~13  M.  L.  J.  25-26  M.  497  Col. 
B21    P.  I. 

4  Custom — Hindu,  Laio — —Ceremonies — 
Marriage  of  loidoio  by  chadar-andazi — Khat- 
tis—Act  XV  of  1856. 

Seciion  1  of  ActXY  of  1856  declares  void 
any  custom  or  any  interpretation  of  Hindu 
Law  forbidding  the  re  marriage  of  widow?, 
so  that  it  is  clear  that  where  a  Hindu  widow 
desires  to  re-r.irirry,  no  cut-'om  and  no  in- 
terpretation of  Hindu  Law  con  avail  to  pre- 
\ent  hor  from  contracting  a  legal  marriage. 

The  Act  is  simply  an  enabling  one, 
passed  in  deference  to  a  body  of  solid  Hindu 
opinion,  and  must  be  administered  with 
every  care. 

Tho  question  whether  re-marriage  is  re- 
cognized by  custom  is  relevant,  as  showing 
the  intention  of  tlie  parties.,  H  the  custom 
can  be  established,  ii,  will  b?  conclusive  to 
Bstablieh  the  legitimacy  of  the  children  re- 
Bultirg  from  the  union  of  a  widow. 

The  fact  thab  there  was  a  custom  ob- 
taining of  going  through  a  certain  ceremony, 
recognised  by  all  the  brotherhood  as  not 
consliiiiiing  marriaga  and  not  intended  to  con- 
stitute warriage,  would  be  relevant  as  show- 
ing that  the  parlies  did  not  intend  to  con- 
Btitute  their  union  into  anything  more  than 
a  kind  of  concubinage. 

No  porticular  form  of  ceremony  is  ne- 
cessary, cvju  among  Khatris,  to  constitute  a 
marriage.  It  is  not  the  ceremonies  but  the 
consent  of  the  parties  which  constitute  the 
marriage. 

But  if  a  marriage  were  set  up  be- 
tween parties  of  a  high  Hindu  caste,  and 
certain  rites  and  ceremonies  were  held  es- 
sential to  such  a  marriage,  and  those  had 
been  for  no  sufficient  reason  omitted,  and 
something  else  substituted — that  fact  would 
be  evidence — possibly  evidence  of  great 
weight — as  to  the  factum  of  a  marriage 
baving  taken  place  or  not,  and  as  to  the 
relationship  which  the  pcirties  desired  to 
create. 

Where  in  the  case  of  a  widow  mar- 
rying in  opposition  to  the  views  of  her  own 
relatives  and  section  of  the  Khatri  caste, 
the  parties  go  through  such  ceremonies  as 
they  can  reasonably  arrange  for  and  Ciearly 
H,nd   unequivocally  express    their    intention 


to  enter  into  the  marriage  relation  with 
each  other,  and  to  live  together  as  husband 
and  wife,  and  do,  in  fact,  thereafter,  live 
as  husbaiid  and  wife,  tho  union  is  a  valid 
marriage. 

In  the  case  of  the  re-inarriage  of  a 
Hindu  minor  widow,  also  amongst  high 
caste  Hindus,  (Courts  should  be  careful  to 
see,  whatever  the  particular  ceremonies  con- 
sidered necessary  or  desirable,  that  the 
proper  consent  of  responsible  persons  was 
fully    given. 

Hetd,    that   in   tho   present    case   the   ca- 
romoaiea  gone  through,   in   which  Chadaran- 
dazi  formed  a  part  and  the  publicity  given,  and 
ihe  measures    taken,   were   sufficient  to    con- 
stitute a   valid   marriage,   if   performed  with 
the    consent  of  parties  competent  to  consent^ 
and    actually     consenting,    to    establish     the 
relationship    of    marriage.     As   the     girl   was 
a  minor    and     no  parent     as     guradian     was 
present,   to   give    consent,    the    consent    and 
the   intention    on    the    part    of     contracting 
party    competent    to    give  and   to     hold     it, 
which    was    necessary    to     the    'nexus'    of   a 
valid  marriage,  was  absent  and   consequently 
there  was  no  valid  marriage.    LAL  CHAND  u, 
Mussamviat   THAKUR   DEVI.    US    P.  L.  E. 
1908-49  p.  H  1903. 

Certijacat©. 

1  Of  administration — Order  extending  cer- 
tificate— Order  granting  a  certificate — Ap- 
peal.    25  M.  634  Col.  SOS  P.  I. 

2  Appeal  to  Privy  Council — Form  of  cer- 
tificate of  leave  to  appeal.  5  0.  W.  N.  689— 
23  A.  415  Col.  129]  P.  I. 

3  Appeal  to  Privy  Council — Value  of  suit 
for  purpose  of  appeal  to  Her  Majesty  in  Coun- 
cil—Certificate  for  leave  to  appeal— Question  of 
misjoinder  of  parties  and  causes  of  action  not 
sufficient  ground  for  granting. 

Plaintiff  brought  a  suit  against  P.  and  20 
others,  v/hich  was  dismissed  on  the  ground  of 
multifariousness  in  misjoinder  of  parties  and 
causes  of  action.  This  decision  was  upheld 
by  the  Judicial  Commissioner.  The  same 
plaintiff  had  brought  altogether  19  suits  of  a 
cognate  character.  Out  of  these  14  came  ia 
appeal  before  the  Judicial  Commissioner  and 
were  decided  in  plaintiff's  favour.  The  15th 
was  the  suit  first  mentioned.  The  plaintiff 
put  in  an  application  for  leave  to  appeal  to 
Her  MfM'3sty  in  Council.  It  was  an  admitted 
fact  thfcit  the  value  of  the  suit  was  below 
Rs.  10,0C0.  It  was  contended  that  leave 
ought  to  be  granted  because  of  the  above  facts 
and  because  it  was  otherwise  a  fit  case  for 
appeal. 

Held,  that  the  question  of  law  determin- 
ed was  one  of  misjoinder  of  defendants  and 
causes  of  action  in  the  suit  and  propriety 
of  the  order  passed  by  the  Court  of  first 
instance  consequent  on  such  misjoinder  and 
the  said  question  of  law  was  not  of  such  im- 
portance or  difficulty  as  would  justify  the 
giving  of  a  certificate  of  leave  to  appeal. 
Baijnath  v.  Qraham,  11  Cal.,  7^0  distinguish- 
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ed)     ABU    JAFAR  v.  PARBHU    NATH.    1. 
0  C  S18 

4<     To  colloct   debts— Adoption— Burden  of 
proof — Suit    for    declai-yJion     that    adoption 
was  invalid    or  riid  not    take    place — Klfect  of 
grant    of    certificate    of    collection    of    debts  ' 
recognising   adoption.     A.  W.  N,    1902   P.  G2  ' 
Col:  2045  P.  I. 

5.  To  collect  debts — Landlord  and  Tenant 
— Rent  paid  by  tenant  to  landlord's  widow 
after  his  death — Discharge — Claivi  by  executor 
cf  the  Will  of  the  landlord — Into  est. 

Tha  defendant  rented  a  house  from  the 
landlord  at  Rs.  150  a  month.  The  landlord 
raised  the  rent  to  Rs.  2,000  per  annum.  Tlie 
rent  was  paid  up  to  the  date  of  the  landlord's 
death  to  him.  After  his  death  be  made  one 
payment  towards  rent  of  Rs.  1,000  to  his 
widow  and  obtained  her  verbal  consent  to  a 
reduction  to  Rs.  145  per  month.  About  one 
year  after  the  paj^mont  of  Rg.  1,000  to  the 
widow  a  notice  was  given  by  the  excutors 
named  in  the  Will  left  by  the  landlord  to 
pay  the  rent  to  them.  The  defendant  paid 
nothing  to  the  widow  or  the  excutors  after 
the  notice  was  received  b)'  him  and  expressed 
hia  willingness  to  pay  the  rent  to  whomso- 
ever it  might  be  due.  On  the  executors 
suing  for  the  arrears  of  rent  duo  at  the  rate 
of  Rs.  150  per  month  with  interest  the  Court 
gave  a  decree  at  Rs.  145  per  mensem  deduct- 
ing Rs.  1,000  paid  to  the  widow. 

It  was  contended  for  tha  executors  on 
appeal  that  the  claim  should  have  been  da- 
creed  in  full. 

Held,  that  the  judgment  disallowing  in- 
terest was  right  but  the  plaintiffs  were  en- 
titled to  decree  at  the  rate  of  Rs,  150  per 
month  without  the  deduction  of  R^.  1,000 
allowed  by  the  lower  Court.  The  defendant 
must  be  presumed  to  have  been  aware  that 
he  was  under  no  obligation  to  pay  the  widow, 
or  any  one  else  who  did  not  produce  a  cer- 
tificate or  probate  or  letters  of  administra- 
tion, or  some  authority  to  collect  the  debts  due 
to  the  deceased  landlord.  As  he  was  under  no 
obligation  to  pay  the  widow  and  demanded 
no  authority,  the  mere  neglect  on  tiie  part 
of  the  plaintiffs  to  give  notice  of  their  claim 
did  not  debar  them  from  making  it  subse- 
quently. 0.  GOLAK  NATH  v.  G.  GR^D- 
DOCK.    72  p.  R.  1903-164  P-  L.  R  1903. 

6  Of  Insurance  of  sale— C.rtiiicate  of 
membership— Policy  of  life  insurance.  25  B. 
376  Col.  891  P.  I. 

7  Satisfaction  of  decree — Execution  of 
decree — Agreement-  Separate  suit — Uncerti- 
fied adjustment — Suit  for  staying  execution 
and  declaration  of — Satisfaction — Injunction. 
8  C.  W.  N.  395  Col  454  P.  I. 

8  Of  Public  Demand — Rcsjudicota — Rent 
fixed  by  Settlement  Officer -^Certificate  of 
rent  due  by  tcnant--Suit  to  set  aside  certi- 
ficate.    28  0.  676  Col.  1830  P.  I. 

9  Of  Public  Demand — Sale  under  certi- 
ficate—What passes.  6  G.  W.  N.  302  Col. 
73  P.  II. 

10  Of  Registratioa— Execution  of  deed- 
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Admission  of  signature  before  Registering 
Oflicer. — Gortificate  of  Registration — Power 
of  Court  to  go  behind.  G  G.  W.  N.  329  Col. 
430  P.  I 

11  Of  sale — Amsndm''nt  of — Civil  Pro- 
cedure Code  188'J,  Sections  2i4  (0)  and  588 — 
App'al  against  order  refusing  amendment  of 
certificate  of  sale. 

An  order  refusing  amendment  of  tha 
sale  certificato  of  proparty  purchased  by  tha 
decree  holder  is  not  appealable.  20  Cal.,  529, 
18  All.,  36,  17  AH.,  478,  referred  to.  SADDO 
KUNWAU  V.  BANSIDHAR.  ^ff.  JJ.  A. 
1901,  P  156-23  A.  478. 

12  Of  sale — Arrears  of  revenue— Onu3  of 
proof — Notice — Irregularity  and  illegality  ia 
form  and  service.     30  C.  1  Col.  235  P.  I. 

13  Of  sale — .Absence  of  reservation— Deeda 
of  mortgage  and  sale.  Absence  of  wards  of 
exception  or  reservation.  30  0.  55G  (P.  C.) 
Col.  990  P.  I. 

14  Of  sale — The  certificate  of  sale  ia 
not  the  title.  It  is  merely  the  title  deed. 
27  B.  379  Col.  1402  P.  I. 

X5  Of  sale— Debt  due  by  a  company  de- 
scribed as  debt  due  by  manager — Sale  of  debt — 
Effect  of. 

Where  in  a  certificate  of  sale  a  debt  due 
by  a  company  was  described  as  debt  due  by 
the  manager  of  the  company. 

Held,  that  the  debt  due  by  the  company 
was  not  sold.  BALAKFilSHNA  v.  ORI- 
ENTAL LIFE  ASSURANCE  COMPANY. 
4  b  I*  R  340-  See  for  other  facts  Col,  161 
P.  I. 

16.  Of  Sale— Suit  to  partially  set  asida 
sale  not  maintainable.  9  0.  W.  N.  805  Go). 
73  P.    II. 

17-  Of  sale-  Public  Demands  Recovery  Act 
{I  of  1897,  Bengal),  Sections  19  and  33— Sale^ 
Setting   aside   of — hevieiv  —Revision. 

Sub-section  4  of  section  19  of  the  Pub- 
lic Demands  Recovery  Act  ^I  of  1895),  Ben- 
gal), in  saying  that  any  order  made  by 
the  fortificate  officer  under  the  section  shall 
be  final,  only  moans  and  intends  that  it 
shall  not  be  open  to  appeal,  such  as  ia 
provided  by  section  32;  tha  intention  ia 
not  to  make  the  order  absolutely  final  30 
as  to  make  it  not  open  to  review  or  re- 
vision. MATANGINI  DEBI  v.  GIRISH 
CHVNDER  GHONGDAR,  7  W-  N-  C-  433 
-80  C.  619 

18-  Of  Sale--Proclamation  of  sale  — Whit 
passes  at  Court  sale.  27  B.  334  Col.  1171 
P.    I. 

19.  Of  Sale— Pre-emption— Sale  of  Court 
— Cause  of  action — Certificate  of  sale  not 
preparad  owing  to  objection  of  purchaser- 
Right  of  pre-ep.ip.;r»n  not  effected.  9  P. 
R.  1903—36  P.  Li.  R.  1903.  See  cause  of  action 
No.  93. 

20-  Of  Succession— Suit  upon  a  usufruc- 
tuary mortgage  by  the  heirs  of  the  deceas- 
ed mnlgagee  whether  maintainable  with- 
out a  succession  certificate,  in  a  case  whora 
the  mortgagee  becomes  entitle  to  a  personal, 
decree  against   the  mortgagor  on   the   hap-'^ 


(    370    ) 


CIVIL    DIGEST  OP  OASES 


(     880     ) 


Certificate    {Contd.) 

poning   of   certain   evontg.     5  0.   W.   N.  GOT 
—28    0.    ii4G    Ool.   800   P.    I. 

Not.c—2S  C.  256  read  28  C.  246. 
81  Ot  suocessiou — "  Dobt  " — Suit  by  son 
of  deoeasod  morbgageo  for  amount  duo  on  usu- 
fructuary niortgago — Failure  to  produce  cer- 
tificate of  heirship  —Ilight  to  recover,  21  M. 
as  Col.  707  P.  I. 

Certified  copy. 

1  CorLitiod  copy  from  the  Registration 
office  if  adinissiblt» — Secondary  evidence  — 
Public  document.  17  0.  P.  L.  R.  lUOl  P.  IGl 
Col.  183  P.  I. 

2  Evidence— Admission  of  party-Certified 
copy  of  Statomonb  in  a  previous  suit — 'Admis- 
Bible.     31  P.  R.  1903  Col.  188  P.  I. 

8  Public  Document — Khasras,  certified  co- 
j>ies  of — AdmissibUiiy  in  evlde)ice — Evidence 
Act  {I  of  1872),  ss.  74  and  77— Pa  ho ari— Public 
Officer— Revenue  Act(XVII  of  1876), ss.  206  and 
fii2—Act  Xlllof  1882,  s.  8. 

The  plaintiff-respondent  sued  for  posses- 
sion of  certain  lands  alleging  that  he  was  the 
proprietor  thereof  and  that  defendants-appel- 
lants had  gradually  dispossessed  him.  The 
defence  was  that  the  plaintiff-respondent  had 
no  title  and  had  not  been  in  possession  within 
12  years  next  before  the  institution  of  the 
Buit  and  that  the  defendants-appellants  had 
been  in  adverse  possession  for  that  period  and 
prior  thereto.  Copies  of  Khasras  for  the 
years  1286,  1283,  1291  and  1292,  FasU,  were 
produced  in  evidence,  DALJIT  oINGH  v. 
THE  HONORABLE  MAHA  \AJA  PARTAB 
NARAIN  SINGH.  3  Q.  Q.  20^-— See  for  other 
facts  Col.  191  P  I. 

Certified  purchaser. 

1  Execution  of  decree— Benamidar — Suit 
by  certified  purchaser  for  profits  against 
person  in  possession.     27  A.  443  Col.  1175  P.  I. 

2  Certified  purchaser — Benami  purchase 
6   0  W  N  341  Col.  1173    P.  I. 

3  Suit  against  certified  purchaser — Bena- 
Xnidar.     26  A.  82  Col.  1173  P.  I. 

4  Certified  purchaser — Interpretation.  31 
B.  61  Col.  1173  P.  I. 

6  Suit  against — Benami  purchase.  IBM. 
L.  J.   354   Col.  1176  P.  I. 

Certifying  Counsel. 

1     Certifying  Counsel. 

In  certifying  counsel  the  Court  should 
have  regard  to  the  following  considerations: 
—(1)  Whether  notice  has  been  given  by 
either  side  of  the  intention  to  employ  coun- 
sel. (2)  Whether  the  matter  to  be  dealt  in- 
volves the  consideration  of  complicated  facts 
or  merely  of  simple  f^cts.  ^3)  Whether  there 
arises  any  substantial  question  of  law  which 
has  to  be  argued  and  discussed.  ZULrCKA- 
BAI   V.  AYESHABAI.     ^    Q.  L-  R-  753- 

Cess. 

1  Assessment  of— Mela,  profits  of,  if  as- 
sessable, with  road  cess- "Annual  value" — 
"Rent" — Tenure  holders,  stall  holder  and 
vendors  at  mela,  if  tenants  or  mere  licen- 


Certifying:  Counsel    (Contd), 

sees — *'  Immoveable  property  " — Mela— Levy 
ceSiH  over  and  above  income  tax,  if  legal. 
35   0.  82  Col.    79  P.  II. 

2  Abvvab  rant  — Landlord-Tenant — Collec- 
tion charged  8  0.  VV.  N.  529—31  0.  834  Col. 
126  P.  II. 

Note  10  C.  W.  N.,  529  read  8  0.  W.  N., 
529. 

3  xV.  W.  P.  Land  Revenue  Act  (III  of  1901 
N.-W.  P.)  Section  56  and  BG  -  Cess— Rent- Pay- 
vient.s  ?ccorded  in  the  wajib-ul-arz  as  *  Muh- 
tarifa, 

Whore  a  class  of  residontg  in  the  abadi 
other  than  agricultural  tenants  were  made 
liable  under  the  ruajlb  ul-arz  to  pay  annu- 
ally, to  the  zimindars  certain  dues  described 
therein  as  mnhtarifa. 

Held,  that  the  payments  to  be  thus 
made  were  by  way  of  rent  and  not  by 
way  of  cesses  which  required  the  general 
or  special  sanction  of  the  Local  Goveru- 
ment  for  their  validation.  MUHAMMAD 
ABDUL  H\I  V.  NATilU,  W- N-  A,  190ii 
P    201-2/  A-  183 

4.  K'lbuliat — Construction  of — Liability  for 
D.ik   cess. 

The  clause  iu  the  Kabuliat  relating  to 
the  payment  of  dak  cass  wag  as  follows 
— '  In  whatever  places  and  stations  in  the 
moffussil  there  are  and  may  hereafter  ba 
dak  chowki  houses  and  practice  of  run- 
ning dak  by  the  order  of  the  Magistrate, 
I  will  have  the  power  to  appoint  amlaa 
of  those  dak  chowkis  of  different  stations, 
to  pay  their  salary  and  expanses  and  to 
superintend  them,  and  you  will  have  no 
connection  therewith.  If  I  fail  to  pay  the 
same  and  you  pay  it,  I  will  repay  the  whola 
amount  wit.h  interest. 

H'Zi  that  the  meaning  of  that  clausa 
was  that  the  putnidar  was  to  pay  the  char- 
ges due  for  dak  runners  and  so  forth 
and,  if  he  failed  to  do  so  the  Zamindar 
was  entitled  to  recover  by  suit  the  amount, 
which  he  would  have  to  pay  in  place  of 
the    putnidar. 

Although  the  system  is  changed  the 
liability  for  paying  such  charges  is  not 
transferred. 

3  W.  R.  S,  C,  C.  R^f.  17.  Concurred. 
JILLAR  UAHM\N  v.  BUOY  OHAND  MAH- 
TAP.    23  0   233. 

5.  If  a  charge  on  estate — Liability  of  ow- 
ner   after    sale.     30   G.   778  Col.   81    P.  IL 

6.  Decree  as  to— Competent  Court — Road 
cess,    28   C.    109   Col.    1003    P.   I. 

7-  Illegal  recovery  of-Principal  and  agent 
— Agent  collecting  illegal  cesses— Suit  by 
principal  for  recovery  of  the  same,  7  0.  W. 
N.   535-30  C.  1011    Ool.  363    P.  I. 

g.  Illegal  recovery  of— Value  of  proper- 
ty—A bwab— 7  0.  W.  N.  439  Col.  1549  P. 
T. 

9-  Land  revenue — Right  to  recover  vo- 
luntary payments— Superior  holder  26  B.  50i 
Col.    327    P.    I. 

10-  Liability  to  pay — Right  to  recover 
— Right  to  additional  rent — Recurring  right 
6  0.    W.  N.   366  Col.   126  P.  II, 
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Certifying  Counsel    (Contd) 

11.  Liability  to  pay — Illegal  cess  not  ob- 
jected to  in  former  suit  for  rent- 28  C.  17 
Col.    1025   P.    I. 

12  Siiit  against  President  of  the  District 
Board  — Madras  Local  Boards  Act  ISti-J,,  Sec- 
tion 57. 

A  sum  of  money  was  collected  from  an 
inamdar  by  a  Collector  as  land  coss  under 
sections  57  Act  V  of  1881  (Madras  Local 
Boards  Act)  and  paid  in  by  him  to  tbe  credit 
of  the  District  Fund.  The  inaindar  filed  a 
suit  against  the  President,  District  Board,  to 
recover  the  sum  on  the  ground  that  it  had 
been  illegally  coUectbd.  He  did  not  claim 
ftny  damages, 

Held,  that  the  suit  in  the  form  in  which 
ifc  was  brought  would  not  lie  for  all  the 
wrong  that  the  plaintiff  alleged  was  caused 
to  him  was  caused  by  the  Acts  of  the  Collec- 
tor and  the  President  was  not  responsible 
for  any  part  of  the  wrong  alleged  to  have 
been  done.  HARISCHANDRA  DEVCJ  v. 
PRESIDENT,  DISTRICT  BOARD  OF  GAN- 
JAM.     24  M  lU. 

13  Act  in  of  1878  {Local  Rates  Act)— Act 
IX  of  1U89  (Kanungo  and  Patwari's  Act) — 
Bight  of  asiignie  </  la'id  revetiue  to  collect  cfsses 

Held,  that  no  suit  would  lie  by  au 
assignee  of  the  Government  laud  revenue 
against  the  zamindars  for  recovery  of  cesses 
under  Acts  III  of  1873  and  IX  of  1889.  The 
cesses  are  to  be  paid  to  the  local  revenue 
authorities  and  not  to  the  viua'^dars. 
KESHO  DAS  V.  NARAIN  SINGH.  W  N 
A  1901.  P  160 

14  Mortgage — Part- proprietor — Mortgage 
lien— Perioual  decree.  30  C.  791  Col.  329  P.  T. 

15  Suit  for — Land  cess — Rent — Second 
appeal.     13  M.  L,  J.  211  Col.  778  P.  I. 

16  Cess— Tiruppaui  cess — Voluntary  pay- 
vient  for  a  mimber  of  years. 

The  lirtippani  cess  is  one  of  au  essential- 
ly voluntary  character,  and  its  payment  for 
a  number  of  years  cannot  bo  a  ground  for 
implying  that  there  was  a  legal  contract  or 
obligation  to  continue  to  pay  it,  RVMA- 
.LINGAM  CHETTIAR?;.  RAMASAMI  AIYAR 

17  Wajib-ii!-Arz — Construction  of  docu- 
ment— House-tax— Crss—  Re:it. 

Under  the  Wajib-ul-arz  of  a  village 
called  Radhakund  thezamindar  was  declared 
to  be  entitled  to  one  taka  (six  pies) per  month 
for  every  house  from  the  occupants  of  the 
village  and  also  from  the  owners  of  shops 
and  temples. 

Held,  that  this  payment  (whicli  was 
called  "  gbarghanna  ")  was  not  a  house- 
tax,  or  cess,  but  merely  ground-rent  and  did 
not  require  spv'icial  sanction.  BALWANT 
SINGH  V.  SHANKAR.     80  A  235- 

Cess  Act. 

Act  II  of  1877  and  Act  IX  of  1880 
(BenSal  Cess  Act). 

See  Col.  77—82  P.  IL 

Road  cess  returns — Returns  made  under 
section   95   Bengal   Cess   Act — Enhancement 


Cess  Act  (II  of  1887)    {Contd.) 
of  rent-30  C.  1033  Col.  23G  P.  I. 

Cestinque  trust. 

1  Gift  to  Mission  Society  for  establishing 
Native  Cliristian  hamlet — House  in  havilet  let 
out  to  Native  Christian  tenant— liight  Ln  eject 
— Notice  to  quit,  if  to  state  reasons  for  itn- 
fitness  of  the  tenant  to  occupy  misdon  com- 
pound—Tiust,  duration  and  object  of— Truit 
perpetual  —  Beneficiaries. 

The  donor  made  a  gift  of  cr-rtain  pro- 
raises  to  the  Baptist  Mis^iion  Society  of 
England  for  the  purpose  of  establishing  a 
hamlet  of  Native  Chrislians  of  thy  Bupiist 
community  and  she  appointed  certain  per- 
sons by  name  as  TrusLoos  for  aiding  and 
assisting  in  establishing  the  said  hamlet. 
The  Baptist  M  ission  Society  t  hen  built  several 
houses  on  the  land  by  subscriptions  raised 
from  the  members  of  the  Baptist  Ciiristiaa 
community.  In  one  of  these  houses  the  de- 
fendant, a  Native  Christian,  lived  on  pay- 
ment of  a  monthly  rent.  Two  notices  to 
quit  tbe  house  were  served  upon  him  by 
the  Trustees.  The  defendant  did  not  comply 
with  the  requisition  of  the  said  notices, 
but  on  the  contrary  set  up  an  adverse  titla 
in  himself.  The  trustees  brought  the  pre- 
sent suit  for  his  ejectment.  It  was  con- 
tended for  the  defendant  that  the  Iruafe 
having  been  created  for  the  benefit  of  the 
Native  Christian  community  of  the  place 
and  the  trust  having  been  discharged  the 
plaintiffs  were  not  entitled  to  evict  the 
defendant  without  disclosing  the  reasons  for 
their  considering  the  defendant  to  be  unfit 
as  tenant. 

Held,  that  the  suit  must  be  decreed, 
that  the  trust  was  not  discjciarged  and  the 
functions  of  the  Trustees  did  not  come  to 
an  end  upon  houses  being  built  and  certain 
members  of  the  Native  Christian  commun- 
ity being  settled  as  tenants  but  was  some- 
thing like  a  perpetual  trust. 

That  as  fjr  the  purpose  of  carrying  out 
the  object  for  which  the  gift  was  made 
to  the  Baptist  Mission  Society  the  Trusteeg 
had  a  power  of  Management  of  the  trust, 
they  had  also  the  power  to  eject  a  tenant. 
L.  R.  15  Ch.  Div.247  ret.  to. 

That  the  Trustees  were  not  bound  to  dis- 
close the  reasons  why  they  considered  the 
defendant  to  be  unfit  to  occupy  the  house 
in  the  IMission  compound.  PaRMANAND 
KARAN  t\  BAPTIST  MISSION  SOCIETY, 
8  C  W.  N.  1904  p.  918. 

2-  Civil  Procedure  Code  {Act  XIV  of  lS82)f 
Section  17 — Carrying  on  business — Ageiit — 
Manager  of  joint  family. 

A  manager  of  a  joint  family  property  is 
not  an  agent  for  the  members  of  the  famil}'  so 
as  to  make  them  liable  to  be  sued  as  if  they 
were  the  principals  of  the  manager.  The 
relation  of  such  persons  is  not  that  of  princi- 
pal or  agent,  or  of  partners,  it  is  much  more 
like  that  of  trustee  and  cestui  que  trust.  AN- 
NAMALAI  CHETTY  r.  MURUGASA  CHET- 

TY.    5  B.,  L.,  R.  494  P.  C.=7  C  W.  N. 
754  (P.  C  ) 
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Chadar  Andazi  Marriag^e. 

1.  Marriage  between  a  Khatri  and  a  Khat- 
rani  widow — Chadar  Andnzi — Legiliniacy — 
Issue-Inheritance— 4  P.  R.  1UU5  Col:  03  P.  I. 

2.  Marriage  of  widow  by  Chadar  Andazi 
— Khatris — Custom — Hindu  Law.  49  P.  R. 
1903 . — See  Ceremonies.  No.  4, 

Glials. 

Otidh  Laivs  Act  (XVIII  of  1S76),  S.  9,  CI. 
(3) — Coaharer  in  mahal — Proprietor — Rlqhl  of 
preemption — OiidJi  Land  lievenue  Act  (XVII 
oj  1876),  Ch.  VII,  ss.  108,  112,  121— Share  in 
mahal  consisting  of  separate  chak—  Non-resi- 
dence, in  village. 

The  piaiutifl  was  owner  of  a  chnk  of  33 
acres  in  a  viHage  which  for  rovenuo  purposes 
constituted  a  malial,  and  by  the  settlement 
under  which  he  held,  he  paid  Rs.  40  a  year 
of  the  revenue,  that  amount  being  paid 
through  the  lambardar ;  but  the  plaintiff  did 
not  reside  in  the  village. 

Held  by  the  Judicial  Committee  that  he 
wa3  a  co-eharer  of  the  whole  mahal  within 
the  meaning  of  s.  9  cl.  (2)  of  the  Oudh  Laws 
Act  (XVIII  of  187G),  and  as  such  had  a  right 
of  pre-emption  under  that  section.  Under 
the  provisions  of  Oh.  VII  of  the  Oudh  Land 
Revenue  Act  XVII  of  1876)  relating  to  the 
"Collection  of  Land  Revenue"  every  "pro- 
prietor" liable  for  the  revenue  of  the  mahal 
is  a  00. sharer.  The  plaintiff  was  a  proprietor" 
in  the  sense  of  s,  180,  and  the  settlement 
of  his  land  had  been  made  with  a  lamhardar 
in  the  sense  of  s.  112,  and  he  was  liable 
jdst  as  much  as  every  other  proprietor  in 
the  mahal  for  the  whole  arrear  of  the  mahal 
in  case  of  default.  The  fact  that  his  share 
in  the  mahal  consisted  of  a  separate  chak 
did  not  made  him  the  less  a  co-share  in 
the  sense  of  this  legislation  ;  and  the  cir- 
cumstance that  the  was  not  a  resident  of 
the  village  was  immaterial. — MUNNU  LAL 
V.  MUHAMMAD   ISMAIL,    6  B  L  E  761  = 

9  C   W  N  129-26  A  574  (P  C), 
Chakran  Land. 

See  Chaukidari — Chakran  Land, 
Chambers. 

Receiver — Application  for  appoivfment  of. 

An  application  for  the   appointmeut  of  a 

Receiver  iii  place  of  the    retiring    Receiver  is 

not  an    application   v/hich    should    be    made 

before  the   Judge    sitting    in    Chambers,    but 

ourt.  STALKARTT,  J,  C. 

28  C-  250. 


should  be  made  in  C 
V.  STALKARTT  W. 


Chamber  Judge. 

1  High  Court  Rules  (Original  Side)  SO  {a  1) 
— Pauper,  Petition  to  sue  as—Prothouotary's 
decision — A)-)] plication  to  Judge  in  Chambers- 
Bright  tc  he  hcayd. 

The  piair.tiff  filed  a  petition  to  be  allow- 
ed to  continue  her  suit   in  forma  pauperis. 


Chamber  Judgre    (Contd). 

Tho  petition  was  heard  by  the  Prothonotary 
under  Rule  81  of  the  Bombay  High  Court 
Rules.  Tho  petitioner  applied  under  Rule 
80  {a  1)  to  have  the  matter  adjourned  into 
Court. 

Held,  that  the  party  dissatisfied  with 
the  ProthoQotary's  decision  is  entitled  to 
apply  to  the  Chamber  Judge  to  have  th« 
matter  adjourned  to  him,  and  that  the  Judge 
in  Chambers  is  bound  to  decide  the  matter 
for  liimself.  >IEGIIBAI  v.  POONJABAI,  82 
B.  163 

2  High  Court  Rules  (original  side)  Rul§ 
577 — Costs  — Taxing  Master's  decision  on  a 
question  of  costs — Review  by  the  Chambers 
Judge — Third  CounseVs  costs  in  a  defended 
Ion  g  caur.e — Practice  as  to  retaining  of  Caunsel 
and  their  costs — Costs  of  a  third  Counsel  en- 
gaged  to  ask  for  transfer  of  case  from  ono 
Judge  to  another — Practice. 

As  a  geueral  rule  the  Judge  in  chambara 
will  not,  on  a  review  of  taxation,  interfere 
with  items  of  taxation  which  are  entirely 
within  the^  Taxing  Master's  discretion  or  go 
into  details  of  such  discretionary  items  ;  but 
there  is  nothing  to  prevent  hira  from  do- 
ing so  if  it  appears  to  him  that  the  inter- 
ests of  justice  require  his  interference  and 
it  would  be  his  duty  in  all  such  cases 
to  review  and  revise  taxation  and  judge 
and  decide  for  himself  what  would  be  a 
just  order  to  make  under  the  circum- 
stances. 

Where  two  Counsels  are  already  briefed 
in  case,  and  a  third  is  instructed  to  make 
an  application  to  transfer  the  case  from 
one  Judge  to  another,  and  the  order  mak- 
ing the  transfer  makes  no  provision  as 
to  costs,  the  costs  should  on  taxation  ba 
refused  between  party  and  party,  though 
they  may  be  allowed  between  attorney  and 
client. 

A  party  to  a  defended  long  cause  is 
entitled  to  appear  by  two  Counsel.  If  both 
Counsel  attend  throughout  the  hearing  and 
the  other  party  is  ordered  to  pay  coats  of 
the  suit  their  brief  fees  and  full  rafreshers 
would  be  allowed  on  taxation  against  the 
losing  party.  If  the  suit  is  conducted  by 
one  Counsel  only  throughout,  the  full  re- 
freshers of  the  conducting  Counsel  and  a 
nomunal  refresher  of  2  G.  M.  's  of  the 
other  Counsel  would  be  properly  allowable 
against,  the  opponent  if  ordered  to  pay 
costs.  If  the  absent  Counsel  attends  for  pot'- 
tions  of  the  time  the  case  is  athsanug, 
his  refresher,  proportionate  to  the  time  he 
attends,  would  also  be  properly  allov^^able, 
in  addition  to  the  full  refresher  allowed 
to  the  Counsel  who  attends  and  conducts 
the    case. 

Where  a  party  to  a  defended  long  cause 
engages  two  Counsel  ho  has  a  right  to  the 
services  of  at  least  one  of  them.  Ho  is  under 
no  obligation  whatever  to  engage  a  third 
Counsel.  If  both  Counsel  find  that  they 
would  owing  to  other  eagageraents  be  unable 
to  go  in  and  condact  the  case  when  it  is 
called    on    it   is   obviously   the  duty  of  one  o| 
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Chamber  Judge    {Contd.) 

thorn  to  return  tlio  brief. 

If  throe  Counsel  are  engaged  before  tho 
h«ariug  it  will  be  for  tho  Taxing  Master  to 
cojsicler  the  fees  and  rofrorfhors  of  wliich  two 
be  will  allowed  boL^/een  party  and  party  and 
"wbioh  CounSv:!r3  fees  should  go  betwoon  at- 
torney and  client.  A  solicitor  engaging  three 
Couusol  \H  entitled  to  have  his  third  Counsers 
costs  taxed  between  attorney  and  client  if  ho 
proTes  express  authority  from  his  client  or 
if  he  proves  that  some  peculiar  contingency 
arose  which  made  it  n«ccssary  for  him  to 
engage  a  third  Counsel  in  order  to  safeguard 
his  client's  interests.  If  *&  third  Counecl  is 
added  after  fho  hearing  of  tho  suit  has  com- 
menced such  addition  must  bo  at  the  cost  of 
the  party  doing  so.  BANCO  BEGUM  v, 
MIR  AUN  ALL    32  B-  262- 

Champerty 

1  Champerty— Right  of  purchaser  from 
rightful  heir  to  sue  trespasser  for  pnssesHon 
of  estate-  Sale  consideration  not  wholly  paid — 
Tfespasso.r  cannot  plead  that  the  sale  gave 
no  right    to  sue. 

A  purchaser  of  the  share  of  a  rightful 
heir  to  a  large  estate  brought  a  suit  for 
recovery  of  possession  against  the  defend- 
ant who  had  entered  into  possession  with- 
out any  right.  The  defendant  pleaded  inter 
alia,  that  the  sale  to  the  plaintiff  wan  void 
as  being  champerous  and  a  gambling  in 
litigation  and*  the  suit  did  not  lie.  The 
sale  deed  recited  tho  consideraiton,  one 
lakh  of  rupees  paid  and  the  balance  R?. 
50,000  to  remain  in  deposit  with  the  plaintiff 
to  be  expended  in  prosecuting  the  suit  and 
in  paying  a  ^^monthly  stipend  of  TJs,  53  to 
the  heir  an  Es.  20  to  a  mitkhtar.  The 
statement  in  the  sale  deed  to  the  effect 
that  one  lakh  bad  been  paid  was  found 
not  to  be  in  accordance  with  the  fact. 
Apart  from  the  untrue  recital  there  was 
no  flaw  in  the  transaction  and  there  was 
nothing  •xtortionate  or  unreasonable  in  the 
terms  of  the  sale  and  there  was  no  gamb- 
ling   in    litigation. 

Held,  by  the  Privy  Council,  that  the 
sale  conferred  a  good  title  on  the  plaintifi 
and    the   suit  properly    lay. 

That  it  was  not  bpen  to  the  defendant 
to  urge  that  the  sale  consideration  was  rot 
wholly  paid  by    the    plaintiff. 

That  tho  defendant  could  succeed  if 
be  had  shown  that  the  sale  was  absolutely 
void  ;  its  being  voidable  at  the  instance  of 
the  vendor  gave  no  right  to  the  defendant 
to  challenge  it.  ACHaL  RAM  v.  KaZIM 
HUSSAIN  KHAN.  9  W  N  C  4:77-  M  L  J 
1905,  P  107,  27  A  271  (P  C) 

2  Purchase  of  property  to  which  there 
are  adverse  claims  is  legal,  but  the  puvchaso 
merely  for  litigation  is  illegal.  2  N  L  R  17 
Col    40   P  I. 

3  Legal  contract-Agreemontagainst  public 
policy-Champerty— 20  P  L  R  190G.  26  P  R 
1906  Col  2S1  P  I. 

Note -26  P  R  196  read  for  20  P   R  1906. 


Champerty  and  Maintenance. 

1  Hindu  Laio — Widow's  Estate — Champer- 
ty and  Maintenance — Public  jwlicy,  convey- 
ance opposed  to — Prayer  for  general  relief — 
Hindu  widow,  alienation  by— Legal  necessity — 
Family  debts— Marriage  expenses— Costs  of  Li- 
tigation. 

Although  the  English  law  relating  to 
champerty  has  not  bean  extended  to  India, 
a  conveyance  of  property,  teaditig  to  foster 
gambling  in  litigation,  is  void,  as  being  uu- 
consoionablo,  sp'.culative  and  opposed  to 
public  policy.  Rci-^n  Ooomar  Coodoo  v.  Chun- 
der  Canto  Mookeij-e,  (I  L.  R.  2  Cal.  2.J3), 
and  Fischer  v.  Kamda  Naicker,  (8  M.  I.  A, 
170)  referred  to-  A  suit  to  set  aside  aliena- 
tions of  property  tnido  by  thrue  Hindu 
widov/d  in  favaur  of  the  defendants,  was  in- 
stituted by  tho  plaintiff.s  A.,  B  and  C.  The 
plaint  stated  that  B.  and  C.  were  tho  rever- 
sioners to  the  widows  and  that  th>:iy  had  con- 
veyed their  rights  to  A.  It  was  prayed  that 
pospo.^sions  of  tho  property  might  be  given  to 
A,  and  there  was  a  general  prayer  "  for  such 
further  or  othr^r  relief  as  the  nature  of  the 
case  may  require."  The  Lover  Court  dis- 
missed the  claim  of  A,  but  relying  upon  the 
prayer  for  general  relief,  made  a  decree  in 
favour  of  B.  and  C. 

Hdd,  that  the  plaintiffs  B  and  C  wore 
entitlod  to  no  roliof  in  the  suit. 

Hdd,  further,  that  a  prayer  for  general 
relief  is  limited  by  the  facts  all  'ged  and  by 
the  prayer  for  express  relief  Gargll  v.  Bow- 
er, (L.  R.  10  Ch.  D.  502);  Tliralal  Mullick  u. 
Matilal  Mullick,  (5  B.  L.  R.  082)  and  Jugul 
Kissore  Lai  Sing  Deo  v.  Kartric  Chander 
Ohattopadhya,  (I.  L.  R.  21  Cal.  IIG),  follow- 
ed. Amongst  cases  of  legal  n-^cessity  auihor- 
isijig  a  Hindu  widow  to  aliouate  properties 
inherited  from  a  male,  are  (i)  family  debts 
not  incurred  by  her,  (ii)  debts  incurred  by 
her  for  marriage  ceremoni' s,  a;d  (iii)  debts 
iucurred  by  her  for  costs  of  litigation.  Ram 
Coomar  Mitter  v.  Ichamoyi  Dasi,  (I.  L.  R. 
6  Cal.  36),  Amjid  Ali  v.  :Moniram  Kalita  (T, 
L.  R.  12  Cal.  52)  and  Hurry  Mohun  Rai  v. 
Gonesh'.Chunder  Doss,  (L  L.  R.  10  Cal.  823), 
followed.  DEBT  DAY  VL  SAHOO  v.  BHVN 
PERTAP  SINGH.  8  C  W.  N-  408  =  31  C- 
433  (P.  C-) 

2  Agreement  opposed  to  public  policy — 
Inadequacy  of  price  for  property  tobe  recovered 
by  suit —Hindu  laio— Alienation  by  widow- 
Rid  ii  cat  ion  of  transactions  not  carried  out  by 
real  heir  of  property  -C  nitract  Act  (IX  of  1812) 
s.  19(S—Rcal  010 ner  joining  in  later  transactions 
—  L'gnl  neci'.sn!  ]i  —  Port  ion  of  consideration  of 
deeds  of  sale  justified  bj  necssity  -Form  of 
decree  for  possession  and  mesne  profits,  whcr& 
deeds  were  h-Hd  invalid. 

There  is  no  law  in  force  in  ludii  similar 
in  its  eff.jct  to  tho  English  Law  of  Champ3i"ty 
and  T^Iaintonance  so  as  to  render  v^id  an 
agreement  which  would,  were  such  ETigl'sh 
Liw  applicable,  bo  co^isidered  charapertous. 
Ran  Ooomar  Gooudoo  v.  Ghu'ider  Canto 
T^Takci  J3C,  I.  Ti  R.  2  Cal.  23?  ;  L.  R.  4  I.  \, 
23;  Kauvvar  Ram  Lai  v-  I^il   Kauth,  L.R,  20 
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I.  A.  102  ;  I.  L.  B.  20  Gal.  843,  i^chal  Ram  v. 
Kuzim  Huaain  Klian,  I.  L.  R.  27  All.  274  ; 
L.  R.  32  I.  A.  113,  followed.  Au  assignmont 
of  property  said  to  bo  worth  throe  lakhg,  by 
persona  claiming  to  bo  tho  next  rovcrsionors 
on  tho  death  of  a,  fomalo  owner,  for  a  consi- 
deration of  \U.  62,000  of  which  sum  Rs.  000 
was  paid  at  tho  time  of  tho  exoqution  of  tho 
deed,  and  tho  balance  payable  iu  proportion 
to  tho  succesii  of  a  suit  by  the  assignoe  and 
assignors  to  recover  tho  property,  for  the  pro- 
secution of  which  suit  tho  assignee  was  to 
supply  the  funds,  held  iiot  to  be  a  transaction 
contrary  to  public  policy  and  void  on  that 
gronnd  by  reason  of  tho  provision  for  pay- 
ment of  the  purchase  money.  Whether  it 
was  an  unfair  and  unconscionable  bargain 
by  reason  of  tho  iuad'jquacy  of  the  piico  was 
a  qu(\s(iou  between  tho  assignors  and  assignee 
which  it  was  unnecessary  to  decide  in  a  suit 
in  which  the  assignors  did  not  repudiate  the 
transaction,  but  asked  that  effect  be  given 
to  it  and  for  that  purpose  joined  the  assignee 
as  plaintiff  in  the  suit.  A  person,  who  claims 
title  under  conveyances  from  a  Hindu  female 
heir  with  a  limited  interest,  and  who  seeks  to 
enforce  that  title  against  reversioners  is  al- 
ways subject  to  the  burden  of  proving  not 
only  .the  genuineness  of  his  conveyances, 
but  the  full  comprehension  by  the  limited 
owner  of  the  nature  of  the  alienations  she 
was  making,  and  also  that  those  alienations 
were  justified  by  necessity,  or  at  least  that 
the  alienee  did  all  that  was  reasonable  to 
satisfy  himself  of  the  existence  of  such  ne- 
cessity. And  this  burden  lies  the  more 
heavily»on  one  who  comes  into  Court  with 
the  case  that  he  did  not  take  from  a  limit- 
ed owner,  hut  from  one,  whose  title  ho 
alleges  to  have  been  adverse  to  that  owner. 
The  defendant's  title  to  the  property  in  suit 
depended  on  an  alienation  made  in  his  fa- 
vour b;-  one  of  three  Hindu  ladies,  who  was 
not  the  heir  of  the  last  male  owner,  and  on 
two  subsequent  deeds  of  sale,  which  it  was 
sought  to  set  aside  in  this  suit,  iu  which 
the  real    owner   had  joined. 

Held,  with  reference  to  the  earlier  tran- 
sactions, that  the  onus  on  the  defendant 
had  not  been  discharged,  and  that  there 
was  no  satisfactory  evidence  that  they  had 
been  authorized  in  any  way  by  the  real 
owner.  Nor  could  she  ratify  them  under 
section  196  of  the  Contract  Act  {IX  of  1872) 
by  becoming  a  party  to  the  later  transac- 
tions;  it  would  be  a  serious  extension  of 
the  law,  as  hitheito  applied,  to  hold  that  a 
woman  v/ith  a  limited  interest  could  by 
acts  expose  facto  charge  upon  tho  estate, 
which  she  represents,  obligations  not  ori- 
ginally binding  upon  it.  Though  the  deeds 
of  sale  were  therefore  invalid,  the  consider- 
ation being  for  the  most  part  not  jastified 
by  legal  necessity,  yet  as  to  certain  t-ums  in 
both  deeds  as  to  which  such  nece?sit^  was 
established  it  was  hold  that  the  first'^court 
had  rightly  made  the  decree  for  possession 
conditional  on  the  payment  by  the  plaintiff 
of  such  sums  to  the  defendant   as   the   deeds 


were  void,  as  auoh,  the  claim  for  mesne  pro- 
fits was  well  founded.  BHAGVVAT  DAYAL 
SINGH  V.  DEBI  DAYAL  SAHA.     35  C  420. 

Change  of  Attorney. 

Attorney  and  client — Change  of  attorney 
by   next  friend   of  minor — Appeal— Costs. 

An  order  dismissing  an  application  mada 
by  the  next  friend  of  a  minor  for  chaagt 
of    attorney   is    appealable. 

Tho  next  friend  of  an  infant  plaintiff 
is  a«  much  e"  titles!  to  change  his  solicitor 
as   any   other    plaintiff    who    is    fmi  juris. 

If  a  next  friend  applies  for  a  changa 
of  solicitor  from  some  sinister  motive  against 
the  i!)terostof  tho  infant,  tho  Court  would 
interfere  to  protect  tho  infant  by  ordering 
the    removiil    of    tho    next   friend. 

Costs  of  the  proceedings  ordered  to 
come   out   of    the    estate   of    the    infant. 

4  0.  W.  N.,  CLXXV,  5  C.  W.  N. 
LXXXIII,  dissented  from.  DINENDRA 
NATH  DUTT  v.  T.  H,  WILSON  &  CO.  6 
W    N.  C    p.  434=28  C.  264. 

Charg^e. 

1  Attaching  tho  property  of  the  defend- 
ant before  judgment  has  no  charge  on  the 
property  attached,  so  as  to  have  priority 
over  other  creditors.  10  0.  W.  N.  634  Col. 
1144   P.   L 

2  Assignment  of  charge  on  immoveables — 
190  P.    L.  R.    1905   Col.    476   P.    1. 

3  Auction  purchaser' s  right  to  contest  of 
a  holder— Civil  Procedure  Code  (Act  XIV  of 
1882)  S.  278,  383 — Judgment- debtor  not^a  party 
to   objection  proceedings,   effect  of. 

At  a  sale  in  execution  of  a  decree  for 
money,  defendant-respondent  had  purchas- 
ed certian  property.  Previous  to  the  sale, 
plaintiff- appellant  had  successfully  applied 
to  the  executing  Court  to  have  the  sale 
effected  subject  to  a  charge  for  her  main- 
tenance, which  she  had  secured  by  meana 
of  a  suit  brought  by  her  against  the  judg- 
ment-debtor, and  the  respondent,  accord- 
ingly, had  purchased  the  property  only  sub- 
jact  to  the  charge.  The  judgment-debtor 
was  not  a  party  to  the  objection  proceed- 
ings. In  the  present  suit  against  the  res- 
pondent, appellant  sought  to  enforce  this 
chargf».  The  lower  Courts  held  that  the 
rejpodent  is  not  barred  by  S,  283  of  the 
Code  from  disputing  the  existence  of  the 
alleged  charge.  The  contention  raised,  in 
second  appeal,  that  the  respondent  as  exe- 
cution purchaser  is  as  much  bound  by  the 
order  upon  the  appellant's  objection  in  exe- 
cut\on  as  tho  decree  holder,  was  overruled 
and  it  was  held  that  the  purchaser  was 
not  precluded  from  contesting  tho  charge, 
by  reason  of  the  above  order  in  execution, 
on  the  grounds  that  if  the  auction-pur- 
chaser is  to  be  bound  at  all  by  the  order, 
it  must  be  as  representative  of  the  decree- 
holder  and   the  view   that   the   auction-pur- 
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chaser  represents  the  docroe-holder  quoad 
tho  result  of  the  objection  in  the  exocu- 
tioa  proceedings  involves  the  anomaly  of 
allowing  tbo  formjr  even  to  file  a  auit 
under  S.  233  of  the  Cole,  a  course  which 
seenn  nowher^i  to  have  baea  contomplatod. 
1  G.  P.  L,  II.  3  and  7  0.  P.  L.  R.  73  referred 
to.  MR.  DIIOKV  V.  il.  B.  BliaAUILVL 
KHAZVNOHI,    IN-    L.    R     153 

4  Bengal  Teuauoy  Act,  VIII  of  18S:.  S.  G5 
— Suit  ou  mortgage — Sale  ia  satisfaotioa  — 
6  G.  W.  N.  834  Col.  719  P.  I. 

5  Bonamidar  with  tlie  con?;ent  of  owner  - 
Benamidar's  charge  on  mortgage  property 
after  redemption  by  him.  ly  M.  L.  J.  1903 
P.  228  Col.  21  P.  II. 

6  Benamidar's  charge — Liability  of  owner 
after  sale.     30  G.  778  Col.  81  P.  II. 

7  UoHa/itZ*  purchaser  for  value  without 
notice — Maintenance — Decree  on  compro- 
mise— Creating  a  charge.  28  A.  655  Gol. 
662  P.  I. 

8  Charge  or  mortgage — Construction  of 
bond  for  a  payment  of  debt  -Simple  mort- 
gage—Attestation. 9  C.  W.  N.  1001  Col.  601 
P.  I. 

9  Charge — Mortgage  deed — Attestation, 
Adsence  of.     7  B.  L.  Pv.  934  Col.  6L0  P.  I. 

10  Compromise— Decree  in  tervi^  of  com  ■ 
promise — Charge  upon  property — Registration 
Bent  Act  (XXII  of  1886  S.  153  ) 

In  a  auit  for  a  certain  sum  of  money 
a  compromise  was  made  between  the  plain- 
tiff and  R.  One  of  the  terms  of  the  com- 
promise was  that  R.  should  not  transfer  his 
share  in  a  certain  village  till  the  payment  of 
the  money.  The  Court  ordered  that  a  dec- 
ree should  be  drawn  'up  in  accordance  with 
the  compromise.  The  decree  which  was 
drawn  up  contained  all  the  terms  of  the 
compromise  except  the  said  term.  Subse- 
quently the  defendant  sold  the  share  of  R. 
in  exjcution  of  a  decree  uotwifchstanding  the 
plaintiff's  objection  that  ho  had  a  charge  on 
the  share  under  the  compromise  and  the 
decree.  The  plaintiff  than  sued  the  defend- 
ant for  the  money  which  had  bean  decreed 
to  him  against  R.  acccrding  to  the  terms  of 
the  compromise. 

Hdd,  that  the  compromlao  of  a  suit  is  not 
judicially  given  offict  \o  merely  by  the  older 
that  a  decree  be  piopajed  in  rvccordanco 
therewith  and  that  in  order  that  such  elToot 
may  be  given  to  it,  a  decree  must  be  m  \,do  in 
accordance  tharewiLh. 

Hill,  further,  that  tho  compromi^^e  in  so 
far  as  the  stipulation  that  the  deieodant 
should  not  transfer  his  share  until  tho  pay- 
ment of  the  money  was  concerned  was  not 
judicially  given  effect  to. 

Held,  alsii,  as  the  compromise  was  not. 
registered,  the  stipulation  was  rendered  in- 
effectual by  the  provisions  of  section  153, 
Oudh  Rent  Act.  M  VT.\  DIN  o.  LAL  R.'\- 
GHUBAJ  SINGH,  4  0-  C,  78 

H  D3CHm<>nts  executed  in  the  mofus'^il — 
Contracts  of  the  people  of  India— Liberal 
construction— Regard  to  be  had  to  all  the 
circumstances  of    a   transaction— Intention   to 
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make  land  security  for  payment  of  debt-CharqQ 

—  Transfer   of  Property    Act  (IV  of  1882),  sec 
100. 

Documents  executad  in  the  mofussil  corai 
within  tho  statement  of  the  Pr;vy  G  j\in«i\\  in 
Hunoomanpf^rsaiid  Pa.nii  ly  y.  M.i:  ummat 
Babooee  Manraj  Koonwarae  ^1856)  6  Moo.  I 
A,  411  tliat  "deeds  and  contracta  of  the 
people  of  India  ought  to  be  liberally  construed 
The  form  of  expression,  the  literal  sense,  is 
not  to  be  regarded  so  mujh  as  tho  roil 
moaning  of  the  parties  which  the  transaction 
discloses." 

Where  having  regard  to  all  the  cir- 
cumstances of  a  Lra'isactiion  there  remains  no 
doubt  that  the  documants  are  sufScieut  and 
do  sIjow  an  intention  to  make  the  land 
security  for  the  paymjnt  of  the  debt  meuiioa- 
ed  therein,  the  documents  create  a  charg* 
JANARDAN  v.  ANaNT  32  B-  386- 

18  Contribution — Mortgage  decree — Exe- 
cution of  decree— Payment  of  decretal  amount 
by  one  of  the  representations  of  the  mort- 
gagor.   9  C.  W.  N.  865  Col.  644  P.  I. 

13  Contribution— Suit  for  contribution 
of  amount  realised  as  revenue— Charge — Per 
sonal  liability —Limitation— 13  M.  L.J.  1903 
P.  83.^See  Cols.  liOJ  and  1793  P  I  and  Mad- 
ras Revenue  Ricooery  Act  II  of  (864,)  Ss.  2,  42, 

14  Contribution— Suit  for  contributioa 
from  co-sharer  for  mjney  paid  for — Govern- 
maiit  revenue — Limitation  for.  15  M.  L.  J. 
219-23  M.  433  Col.  1934  P.  I. 

15  Creation  of  a  charge — Agreement  to 
execute  a  mortgage  dee.l.  Title  deeds — De- 
posit of    23  M.  54  Col.  590  P.  I. 

16  Charge — Interest — Mortgage  not  provid' 
ing  f  rr   post    diam    interest. 

Whore  tho  mortgag3-doed  did  not  spe- 
ciaoally  provide  for  poit  diem  interest,  or 
maki   such    interest  a  charga   on    the  land^- 

Held,  that  the  mortgage  oould  be  re- 
deemed only  on  payment  of  principal,  the 
interest  spe3ifically  contracted  foi*  and  post 
diem  inter.^st  by  way  of  damages  which 
had  nccrued  within  six  years  of  suit. 

Post  dUm  interast  by  way  of  damages 
is  recoverable  as  a  charge  on  tho  pro- 
perty mit'tgaged  in  cases  when  such  inter- 
o-!0  is  not  specific  Uly  contracted  for.  DIW  \N" 
JAWVHFR  M\L  V.  RAJA  SH  \H.  21  P  L 
111903-9  3  ?  R1903 

17  Oi  debti  oa  immoveable  property — 
Powi^r  to  l-jud  money  on  equitable  mortgage 

—  Bank.     25  B.  52  Col.  8  P.  IL 

18  Of  dob;  ou  immoveable  property- 
Principal  and  agent — Limitation — Contract 
of  service  in  wriLiug  registered.  35  C.  293 
Col.  1S57  P.  I. 

19  On  property — Assessment — Payment 
by  A.  of  aRsessment  due  on  B  's  land  do<^3  not 
give  A  a  chargo  on  such  Imd  co.icrib  iti  on — 
Voluntary  payment.  26  B.  437  Col.  1936 
P.  T: 

20  Decree  bolder  of  a  simple  money  dec- 
ree with  a  charge  on  property  iiov/  to  enforce 
it  Compromise  of  mortgage  suit.  28  A  58 
Gol.  715  P.  I. 
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21  Dedication  to  a  tomplo -Charge  on 
villagG  income — Grnnfc  in  favour  of  tcniplo-- 
Prepctuity — Prcbumption.  4  O.  C.  Gl  Col. 
2170  P. ]. 

22  ned'i cation,  Mahommadan  Law— Pro- 
fits  0}  Innd — Char(je.  —  Partition. 

'rbe  Mahoniodau  Law  docs  not  recogniso 
a  wakf  of  profits  of  livnd  apart  from  tho  laud 
itr.clf,  when  tho  profits  themsulvos  arc  intend- 
ed to  be  spent  for  llic  purposoa  of  the  endow- 
mont.  Upon  this  point,  there  is  no  differ- 
ence between  the  Hanifeea  and  the  Iinameea 
Schools  of  Law. 

Assuming,  however,  that  there  may  bo  a 
valid  wakf  of  tho  profits  of  laud,  a  dedica- 
tion of  a  portion,  morely  of  such  profit;;, 
does  not  GonstituDO  a  loakf  of  either  tho 
whole  or  a  portion  of  tho  land.  It  creates  at 
best  a  charge  upon  the  land.  20  G.  Ii6  and 
6  I.  A.  182  (P.  0.)  5  0.  L.  R.  296-5  C.  433  R. 
and  does  not  tender  it  non-horitablo,  non- 
transferable or  impartible.  The  existence 
of  such  a  charge  is,  therefore,  no  bar  to  a 
partition,  if  the  laud  is  i'^int  properly. 
MOPAZZUL     KAIilM      v.      MOHAMMAD, 

2  C  L  J  166 

23  ^^^  Dowor  Muhammadaa  Law.  2G 
A.  28  Col.  1184  P.  I. 

24  Oil  family  property  —Hindu  Laio  — 
Maintenance — Widow^s  right  to  riiaintenancs. 

The  maintenance  of  a  Hindu  widow  is 
not  a  charge  upon  the  estate  of  her  deceased 
husband  until  it  is  fixed  and  charged  upon 
the  estate^  by  a  decree  or  by  agreomont,,  Bud 
the  widow's  right  is  liable  to  be  defeated  by 
a  transfer  of  the  husband's  property  to  a 
bona  fide  purchaser  for  value,  even  with  the 
knowledge  of  tho  widov/'s  claim  for  main- 
tenance, unless  the  transfer  has  further  been 
made  with  the  intention  of  defeating  the 
Widow's  claim.  S.  D.  A.,  N.-W.  P,  1864, 
Vol.  I.,  p.  228;  2  Bom,  494;  22  All.,  326, 
referred  to  THE  BHAUTPUR  STATE  v. 
GOPAL  DEL    W  N  A  3901,  P    207. 

2:3  Government  Ryots  dir.  oted  by  Gov- 
ernment to  pay  revenue  to  trustees  of  a  mutt 
—Right  of  suit.     26  M.  700  C.d.  1835  P.  I. 

2(5     Flan    Jhaharum — Kabuliat   providing 
haq   chaharum.      2    A.    L.    J.    754     Col.    718 
P.  II. 
27     Identification  of  property — Hindu  Law 

Survivorship Charge Identification    of 

property— Civil    Procedure    Code    (Ac'  XIV  of 
1882),  Section  244—Bepfespntative — Purchase. 

Held,  that  a  decree  for  maintenance 
creating  a  charge  on  ancestral  property, 
passed  against  the  father  of  a  Mitakshara 
family  to  which  the  sons  are  not  made 
parties,  can  be  executed  against  the  sons  on 
tho  death  of  their  father,  when  it  is  not  dis- 
puted thr\t  the  debt  was  either  illegal  or 
immoral.     14  Mad..  283,  p.  287,  followed. 

But  if  the  property  is  not  charged  by  tbe 
decree,  the  sons  are  entitled  to  obiGct  to  pro- 
perty taken  by  them  by  survivorship  being 
proceeded  against  in  execution. 

The  fact  that  the  decree  does  not  specify 


Charge    {Co7Ud.) 

the  property  by  mctea  and  bound.^  does  not 
affect  the  c[uestion  as  to  the  creation  of  a 
ch:Argo,  if  the  intention  to  create  tho  charge 
is  clear  and  tho  property  can  bo  otherwise 
idantified. 

A  purchaser  of  tho  plaintiff's  interest 
in  the  property  is  his  representative  within 
the  meaning  of  Section  244  of  tho  Civil  Pro- 
cedure Code.  MINAKSHT  ACIII  v.  CHIN- 
NAPPA    UDAYAN.     24  M  689. 

28  Charge — Inamdar's  right  to  assessment 
—Limitation  Act  (XV  of  1877),  Schedule  II, 
Articles    110,    120. 

In  a  suit  for  arrears  of  assessment  an 
Inamdar  is  not  entitled  to  a  charge  on  the 
lands  of,  but  only  to  a  money  decree  against, 
tho    occupants. 

Where  in  a  suit  for  arrears  for  the  years 
1895-96  and  1396-97  a  decree  was  passed 
against  the  defendant  who  had  taken  pos- 
session of  the  land  in  1899  as  purchaser 
of  it, 

Held,   that  the    decree   must  be  set  aside. 

Article  120  and  not  110  of  the  Limita- 
tion Aci  applies  to  a  suit  for  arrears  of  as- 
sessment by  an  Inamdar  where  the  relation- 
ship between  tho  parties  is  that  of  superior 
and  inferior  holder  and  not  that  of  land- 
lord and  tenant.  25  Bom.,  555  followed. — 
VINAYAK  MAHADEO  ?;,  LAK8HMAN  NA- 
RAYAN,  LAKSHMAN  NARAYAN  v.  VINA- 
YAK  MAHADEO.  5  B-  L-  R-,  700  =  28 
B-  92> 

29  Interest.  95^  P.  R.  ld02~See  No.  16 
S2tpra. 

80  Land  Revenue.  26  B.  4:37— See  19 
sup  ra. 

31  Maintenance  of  Hindu  widow  --Transfer 
of  Property  Act  (IV  of  1882),  Section  89— 
Mainteyiance  of  Hindu  ividow — Whether  charge 
upon  the  estate — Hindu  Laiv — Mitakshara 
School — Transfer  of  estate  with  intention  to 
defeat  right — Fraudulent  intention — Purcha- 
ser  toith  notice.     Position   of. 

V/hen  immovable  property,  frotxi  tho 
profits  of  which  a  Hindu  widow  was  en- 
titled to  receive  her  maintenance,  was  sold 
and  the  sale  deed  recited  that  the  amount 
of  maintenance  would  continue  to  bo  paid 
to  the  widow  by  the  vendor,  and  that  the 
property  sold  would  not  be  subject  to  any 
charge    for   it. 

Held,  thafc  this  mere  recital  was  nob 
enough  for  holding  that  the  conveyance  was 
executed  with  the  intention  of  defeating  the 
right  of  tbe  maintenance-holder,  within  the 
meaning  of  Section  39  of  the  Transfer  of  Pro- 
perty Act.  It  was  necessary  to  enquire 
whether  at  the  time  of  the  sale  there  was 
sufficient  property  left  in  the  hands  of  the 
vendor,  out  of  which  the  amount  of  main- 
tenance could  be  realised;  and  if  there  was 
not  whether  the  vendee  was  aware  of  the 
fact 

Tbe  intention  to  defeat  the  right  of  the 
maintenance-holder,  against  which  provision 
is  made  in  Section   39  of  the  Transfer  of  pro- 
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perty  AoL,   involves   tho  idea  of  a  fraudulent 
intention. -22,  All.,  320  (1900),  approved. 

Under  the  Mitakshara,  tbo  maintenanco 
of  a  widow  is  not  a  charge  upon  th«  estate 
of  her  deceased  husbixuJ.  DIGA^IBARI 
DEBI  V.  DHAN  KUMAKI  BIBI.  IQ  C-  W- 
N  1074. 

82  Maintenance  of  Hindu  widow — Suit 
for  sale  of  property  subject  to  a  charge — 
29  A.  205  Col.  072  P   I. 

33  Malikana—  Suit  for  recovery  of  arrears 
of  Malikaua  vvithouf'steking  to  enforce  the 
charge  upon  tho  land-  33  C.  998  Col.  1891  P. 
I. 

34  Merger — Charge — Decree — Security,  ex- 
tinction of — When  kept  alive — Transfer  of 
Property  Act  {IV  of  1882),  $.  85— Parties— Ap- 
peal— Redemption,  partial. 

It  is  HOC  open  to  a  mortgagee  to  throw 
the  burden  of  the  entire  debt  upon  a  por- 
tion only  of  the  mortgaged  property  and 
release  the  remainder  on  the  ground  that 
it  is  subject  to  prior  charges. 

A  first  mortgagee,  who  purchases  the 
mortgaged  property  from  the  mortgagor, 
may  set  up  his  prior  security  as  a  shield 
against  a  subsequent  incumbrancer.  ]1  I.  A. 
120;  10  I.  A.  02;  29  I.  A.  9  and  (1895)  A.  C.  11, 
F. 

The  same  doctrine  applies,  even  though 
the  mortgagee  may  have  sued  on  his  mortgage 
and  obtained  a  decree. 

A  decree  obtained  on  a  mortgage  does  not 
extinguish  the  security,  though  the  security 
my  be  merged  in  the  decree.  Where,  there- 
fore, there  ia  a  subsisting  prior  incumbrance, 
and  a  puisne  mortgagee  advances  money  for 
the  purpose  of  discharging  it,  his  right  to 
keep  it  alive,  if  it  is  for  his  benefit  to  do  so,  is 
not  affected  by  the  fact  that  the  prior  incum- 
brance had  ,  at  the  time,  tak?n  the  form  of  a 
decree  31  C.  803,  Appl   20  M.  480,  F. 

A  judgment  recovered  ia  any  form  of 
action  is  still  but  a  security  for  the  original 
cause  of  action  until  it  he  made  productive  ir 
satisfaction  to  the  judgment-creditor  (1803)  3 
East.  251  ;  (1845)  4  Hare.  182  ;  (1SG3;  9 
Jurist.  N.  S.  764  ;  (1877)  5  Ch.  D.  634  ,•  (1895) 
1  I.  R.  274  ;  (1902)  A.  C.  147  and  (1885)  15  L. 
R.  I.  277,  F.  (1876)  4  Ch.  D.  33,  Distd. 

S.  85  of  tho  Transfer  of  Propfirty  Act  is 
strictly  applicable  to  a  mortgagosuit  iu  all  its 
stages,  whether  in  a  Court  of  first  instance  or 
in  a  Court  of  appcnl.  Where,  however,  the 
plaintiffs  in  the  Court  of  first  instance,  deli- 
beratety  abandoned  thair  claim  Against  some 
of  the  defendants  and  released  the  shares  of 
the  mortgaged  property  held  by  them  and 
then  obtained  a  decree  against  the  remaining 
defendants,  there  was  no  duty  cast  by  law 
upon  these  defendants  to  join  as  parties  re- 
spondents to  an  appeal  preferred  by  them 
against  the  plaintiff,  such  of  the  defendants 
as  against  whom  the  plaintiffs  had  abandoned 
their  claim,  7  M.  L.  J.  266  and  9  M  L.  J  49, 
Distd. 

When  a  mortgagee  has  acquired,  in  whole 
pr   in    part,  the  share  of  a  mortgagor,  partial 
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redrmption  may  be  allowed-4  C.  W.  N.  507  ;  6 
C.  W.  N.  83  and  30  C.  755.  F.  SUIUIRAM 
MARWARI  V.   BURAAMDEO     PERSAD.     2 

C  L.  J  202. 

35  Merger  of  charges-  Prior  and  puisne 
incumbrar'xes- Redemption,  terms  of — Mart' 
gagee  tenant  bound  to  account. 

A  first  mortgagee,  who  purchases  the 
mortgaged  property  from  the  mortgagor,  may 
sot  up  his  prior  security  as  a  shield  against  a 
subsequent   incumbrancer   10  C.  1035    and  29 

0.  154,  F. 

When  a  mortgagee  undertakes  to  collect 
rent  from  the  tenants  of  the  property  com- 
prised  in  his  security  and  to  apply  them  in 
satisfaction  of  his  dues,  if  he  himself  is  one 
of  the  tenants  he  must,  when  accounts  are 
taken,  allow  credit  for  the  rents  payable  by 
him,  although,  if,  at  that  time,  a  suit  were 
brought  for  the  recovery  of  the  rant,  it 
might  be  held  to  be  barred  by  limitation  5  0. 
333,  F. 

A  puisne  incumbrancer,  who  has  not 
been  made  a  party  to  a  suit  by  a  prior  mort- 
gagee, retains  his  right  of  redemption,  but  he 
must  exercise  such  right  only  upon  the 
footing  that  the  mortgage  rslied  upon  by  the 
prior  incumbrancer  is  subsisting  and  entitles 
him  to  all  dues  includiog  interest,  thereunder 
18  C.  164  =  17  I.  A.  201  and  21  C.  366  =  21  I.  A. 

1,  Refd.  to.     RAMNATII   MUKHOPADHYA 
V.  BRAHMAMOYI    DEBYA.     1  C-  L- J-  631. 

36  Mortgage— Construction-Interest-Charg6 

on  property — Amount. 

Where  a  mortgage  deed  prDvided  "  I  shall 
without  any  objection  pay  to  the  said  cerdi- 
tor  the  fixed  amount  of  interest  for  six 
months  from  this  day." 

Held,  That  the  amount  secured  by  the 
mortgage  pins  interest  at  the  stipulated  rata 
formed  a  charge  on  the  property,  and  that 
tlio  cnse  amouated  to  one  of  money  ;lent  at 
interest  and  made  pavabli=,  on  tho  security  of 
certain  property.    j^ANDRAAI  t;.  KANDYAL. 

I  A.  L.  L  470 

37  Mortgage  — -Attestation— Absence      of 

charge.     9   C.    W.  N.  097— 32   C.  729  Col.  601 
P.  I. 

38  Mortgage  betsveen  date  of  default  and 
date  of  pale  for  arrears  of  revenue.  Charge 
on  sale  proceeds.     3  C.  L.  J.  52  Col.    032  P.  I. 

39  Mortgage— Invalid  creates  a  charge- 
Construction.     17  M.  L.  J.  39  Col.  609  P.  I. 

40  Mortgagor--Joint  mortgage  bond  in 
ordinary  form--Paymont  by  one  mortgagor 
and  redemption  of  whole  property  mortgaged, 
23  A.  482  (P   C.)  Cul.  701  P.  I. 

41  Occnpa'^icy  tenant. 

What  does  "  charge"  mean  under 
S.  100  T.  P.  A.  an']  G.l  of  the  Bengal  Tenancy 
Act — DilTerenc.T  b-.-t  vccn  a  m-^rtgage  and  a 
charge.     33  G.  985  Col.  717  P.  I. 

42  Purchaser  of  a  portion  of  a  mortgaged 
property  paying  money  to  pay  of  a  prior 
mortgag.^  to  actually  supplies,  pays  the  money 
—Contribution.     9  O.  C.  259  Col.  593  P.  I. 

43  Rec'Vfiry  of  proj^rrfy  aiibject  to  charge— - 
Coiiit  Fees  Act,  S,  7,  cl,  IX—F^rum  of  appeal. 
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Held  that,  whoro  a  plaintiff  brings  a  suit 
for  the  recovery  of  oortain  proporty  subject 
to  a  oliarge  for  an  uiikiiovvn  amount,  the 
value  of  the  suit  is  the  real  value  of  the  pro- 
party,  and  not  the  supposed  aniount  of 
charge,  and  the  forum  is  to  bo  dotorrainod 
accordingly.  MOII  \\[\I\D  BVQXU  i>.  N. 
M.  BAQ\R  KUAN  ALL     IQ  0  0  42. 

44  Mortgatja  —Riid'mptioii  by  one  of  c> 
mortgagors  — Charge  on  the  share  of  each  of  the 
Other  co-mortgagors  for  share  of  mortgage -debt 
— '*  Obtains  pos'ie.ision,"  maaning  of — Trans- 
fer of  Property  Act  {IV  of  1832)  S.  95— Joint 
decree  against  several  vf>rtg%gors. 

H.  owned  a  two -annas  share  in  a  village 
which  he  mortgaged  to  one  R.  for  11&-  1,000 
with  interest  at  the  rate  of  Us-  1-8-0  par 
cent,  par  mensem.  H.  died,  leaving  as  his 
heirs,  his  brother,  the  plaintiff,  and  tho  de- 
fendants who  wore  his  widow  and  three 
daughters.  The  plaintiff  paid  R.  -R&-  1,000 
on  account  of  the  mortgage-debt,  and  sub- 
sequently Rs-  480  GO  more  in  satisfaction  of 
a  simple  money-decree  which  R.  had  ob- 
tained for  *^^he  balance  of  that  debt.  The 
plaintiff  sued  the  defendants  on  the  allega- 
tion that  he  had  a  charge  on  th3  mortgaged 
property  for  the  share  of  the  mortgage-debt 
which  was  due  from  the  dafendaats  and 
which  he  paid,  and  he  was  entitled  to  a 
decree  for  sale  of  their  share  in  default  in 
payment.  He  further  alleged  that  the  de- 
fendants were  jointly  liable.  It  was  not  de- 
nied that  the  twoaunas  share  was  mortgag- 
ed and    the  m:)rtgage-dabt  had  be.^ii  pvid  off. 

Hdd,  that  it  did  not  mifcter  that  pirt 
of  the  debt  was  paid  before  the  mortgagee 
T^as  entitled  to  recover  it,  or  that  for  the 
other  part  thj  m  )i:ugagae  obtained  a  simple 
money-decree  which  the  plaintiff  satisfled; 
however  the  m^ney  was  pud  by  the  plain- 
tiff, the  mortgage  was  redeemed  by  sueh 
payment. 

Hild,  further,  that  the  plaintiff  had  a 
charge  on  the  share  of  each  of  the  difan- 
dants  for  the  litter's  proportion  of  what 
he  had  paid  bo  redeem  the  moi'tgxge.  The 
liabilities  of  the  defendants  were,  however, 
separate  and  he  was  not  entitled  to  a  dec- 
ree for  the  sale  of  their  shares  j:>iafcly  on 
their  failure  to  piy  their  proportion  of  the 
morbgage-debt.  He  was  entitled  to  separate 
decrees  against  each  of  the  defendants  for 
sale  of  the  niDrtgaged  property  in  default 
in  piym3at  of  h^r  pi-oportioaate  shire  of 
the    mjrtgige  debt. 

Held,  also,  that  the  words  "  obtains 
possession"  in  sec.  9-5,  Transfer  of  Prop3r- 
ty  Act,  m\y  be  interpreted  to  mean  "  ob- 
tains possession"  when  the  mortgig3e  had 
possession  under  his  moriigage-GMQL  VM 
MAULA  KHAN  v.  BANNO  KHANAM,  4 
0.  C  .273 

45  M:ortgigz~Eid>.m-)tvm-Fd'.'t'mr  chirgzs, 
paying  off  of;  bifore  redeeming  original  mort- 
gage—Penalty in  ctse  of  difanlt  in  payment 
on   due   date—Uaconscionabla  birgtin. 

On  2nd  January,  136J,  one  M.  mort- 
gaged Gangapai:   to   P,  aad   D.   for   16  years 


Ghnrge    {Contd), 

at  12  P.  0,  P.  A.  interest ;  poaaesaion  was 
agreed  to  bo  given  in  default  of  payment 
on  duo  date.  The  plaintiff  appellant  was 
the  son  of  P.  and  the  Defendants  1,  2  and 
i)  wore  the  sons  of  the  mortgagee  D.  and 
defendant  4  was  a  transferee  from  them. 
The  plaintiff  having  acquired  M's  equity 
of  redemption  sued  the  defendants  for  re- 
demption of  the  portion  of  Gangapur  which 
was  in  tlieir  possession  on  payment  of  half 
the  morbgige  ra^ney  due  on  the  aforesaid 
deed.  The  defendants  claimed  an  addition- 
al amount  under  two  deeds  alleged  to  be 
deeds  of  further  charge  (1)  dated  19th  July 
1860 ;    (2)    dated   Oth    January    1872. 

The  first  deed  recited  that  M,  had 
borrowed  Rs.  387  from  P.  and  D.  bearing  in- 
terest at  one  per  cent,  per  mensem  to  be  paid 
in  full  by  Baisakh  1277  F.  at  the  time  of 
redemption  of  Gangapur.  It  further  went 
on  "that  unless  the  aforesaid  bond-debt  ia 
pud  I  shall  not  be  in  a  position  to  redeem 
the  village  Ferozpur,  that  in  case  I  fail 
to  pay  the  amount  due  under  the  bond  with 
interest  on  the  date  fixed  for  repayment, 
I  shall  pay  Rs.  1/8  per  day  from  the  date 
of  such  default  and  interest  shall  cease  to 
run    from    the    date   of  such    default. 

The  second  deed  set  forth  that  the 
villages  of  Gangapur  and  Ferozpur  were 
mortgaged  by  M.  to  P.  and  D.  under  a 
mortgage  deed  that  Rs.  3,000  were  due  to  the 
mortgagees  on  account  of  profits  for  which 
this  deed  was  executed  in  their  favour. 
The  deed  provfded,  "In  addition  to  the 
previous    deeds   I   shall   pay    and     discharge 

the    sum    of    R^.  3,000  in  two  years the 

creditors  above  named  have  the  power  to 
realize  their  money  from  all  my  moveable 
and  immoveable  property  of  whatsoever 
kind,  that  the  creditors  shall  further  have 
the  power  to  realize  their  money  with  in- 
terest in  full  from  whichsoever  of  the 
mortgaged  properties  they  like  after  pay- 
meat  of  the  money  due  to  the  previous 
morhgigee  as  well  as  from  all  other  pro- 
party."  It  vsras  admitted  that  Gangapur 
Wis    a   hamlet  of    Ferozpur. 

HM,  that  the  first  deed  dated  19th 
July  1882  was  intended  to  create  a  further 
charge  on  Gangapur  and  that  the  Plaintiff 
must  p^y  it  off  at  the  time  of  redeeming 
Gangapur. 

HjU,  further,  that  the  penalty  of  Rs.  1-8 
per  day  from  the  date  of  default  was  a  mon- 
struou^  and  unconscionable  one  and  could 
not  be  e-: forced  in  full. 

Tleld,  that  the  Plaintiff  was  entitled  to 
redeem  the  mor  tgaga  dated  2nd  January, 
1839  without  havi-ng  to  pay  the  amount  due 
undor  the  de3d  dated  9th  January,  1872. 
G^rlvNDnfKA  PERSHAD  v.  JAG  AN  NATH. 
8  0-  G.  227. 

43  Rodemp'iion— Suit  for  redeem  convert- 
ed into  a  suii  to  recover  possession  on  pay- 
mant  of  a  charge.     10  O.  0.  17    Ool.  1933  P.  I. 

47  Rei^.mption— Transfer  of  Property  Act 
(IV  of  1882),  Section  95-MortgagQ^Gharg6^^ 


(    397     ) 


CIVIL    DIGEST   OP   0ASE3 


(     398     ) 


CYrnrge    (Contd). 

Contribution  sidt—Iiedeni'ption  by  one  of  teve- 
ral  mortgagors  —  Furcliascrs  in  cxeculiun  of 
simple  money  decree  and  decree  to  enforce 
charge. 

Where  one  o[  aevoral  mortgagors  redeem- 
ed the  mortj^aged  property — 

Held,  thai  independent  of  section  95  of 
the  Transfer  of  Propurt;y  Act  ho  had  a  charge 
ou  the  shares  of  the  otlier  cu-mortgagors  and 
that  he  was  entitled  to  enforce  that  charge. 
3  All.,  388,  referred  to. 

Ouii  B.  had  purchased  certain  property 
including  the  property  in  dispute  in  this 
case  at  un  auytioa  sale  hold  in  execution  of 
a  simple  motiey  decree.  A  usufructuary 
mortgagee  hrought  a  suit  to  foreclose  the 
mortgaged  property.  Tiiereupon  B.  paid  the 
entire  mortgagod-debt  and  sued  tho  other 
mortgagors  for  contribution.  B.  claimed 
that  tho  surplus  paid  by  him  over  and  above 
his  OWQ  shai'o  might  be  decreed  against  the 
other  mortgagors  and  that  their  property 
should  bj  sold.  A  decree  was  passed  in  his 
favor  in  1883  in  tho  terms  of  his  claim.  In 
execution  the  plaintili  purchased  the  pro- 
perty in  dispute  in  this  case  in  1891  and  sued 
to  enforce  his  charge.  In  1886  in  execution 
of  a  simple  money  decree  the  defendant  had 
purchased  the  same  property. 

Held,  that  though  the  defendant's  pur- 
chase was  prior  in  date  to  tho  purchase  of 
the  plaintiti,  and  if  their  respective  purchases 
were  both  at  sales  held  in  execution  of 
simple  money  decrees,  the  defendant  would 
be  entitled  to  succeed,  yet  as  B.  had  a  charge 
on  the  property  the  plaintif!  was  entitled  to 
succeed.  MAHKSH  DUTT  PaNDEY  v. 
TULSEE  RAM.     A-  W-  N.  1906  p.  178- 

48  lUdemption  Mortgage. — Charge — Contri- 
bution—Redemption  by  one  of  several  mort- 
gagors. 

The  right  to  enforce  his  charge  acquired 
by  one  of  several  mortg  gors  by  redeeming  a 
usufructuary  mortgage  of  tho  property 
dates  from  the  day  when  be  paid  off  the 
entire  mortgage.  It  h;is  no  priority  over  a 
mortgage  executed  before  the  redemption,  and 
a  purchaser  at  an  execution  sale  held  to 
satisfy  such  a  mortgage  after  the  redemp- 
tion Las  a  better  title  to  retain  possession  as 
against  the  redeeming  Mortgagor.  MAHESII 
DQTT  PANDEY  v.  B  \BU  DAN  BAHADUR 
PAL.    A.  W.N- 1908  p.  179 

49  Mortgage— Clog  on  the  equity  of  re- 
demption. 

A  debt  of  Rs.  5,0C0  due  on  a  previous 
Khata  had  become  payable  under  a  bond 
and  for  tho  liability  tliereunder  and  for 
another  debt  of  Rs.  1,500  was  substituted 
a  fresh  liability  under  a  mortj.^age-deed, 
whereby  the  debtor  obtained  a  period  of 
two  years  from  its  date  for  the  repayment 
of  Rs.  5,000.  It  was  provided  in  tho  deed 
that  should  the  debtor  have  to  redeem  the 
property  mortgaged  for  the  other  debt  of 
Rs.  1,500  by  the  same  deed,  lie  should  not 
l.'^y  claim  to  the  property  mortgaged  unless 
b«  paid   off    both   the    sums     v^holly.    Tho 


Charge    (Coned). 

deed   was   stomped   as    for    Rs.    1,500. 

Tlio  question  arose  whether  the  pro- 
perly comprised  in  the  deed  had  been  made 
security  for  tho  prior  and  the  Hubsequont 
debts  or  whether  tho  agreement  bo  far  as 
it  related  to  tho  earlier  debt  amounted 
merely  to  clog  on  an  equity  of  redemp- 
tion. 

Held,  by  the  Full  Bench,  tliat  tho  debt 
of  Rs.  5,000  was  secured  on  the  property 
as  a  charge  by  way  of  mortgage  and  that 
no  question  as  to  a  clog  on  tho  equity  of 
redemption  arose  in  tho  case.  HARI  BHI- 
VA  V.  VISHNU  DINKAR.  6  B-  L  R- 
313-28   B,  349. 

50  Mortgage— .Salo  deed — Covenant  for 
title — Covenant  for  quiet  enjoyment — ^louey 
paid  in  redeeming  property.  G  B.  L.  R. 
832   Col.    592    P.    I. 

51.  Bevenue — Payment  of — Obiter  dicta — 
Authority  of — Charge  on  property — Unsolicited 
payment  on  behalf  of  anotlier. 

The  Judge  ought  with  all  due  respect  to 
examine  into  dicta  of  judges  but  he  must 
not  allow  any  number  of  them  to  effect  big 
Judgement. 

Unsolicited  expenditure  in  respect  of  tha 
property  of  another,  even  if  made  for  the 
purpose  of  its  preservation,  gives  no  liea 
outside  maritime  law. 

A  man  by  making  a  payment  in  respect 
of  property  belonging  to  another,  if  ho  does 
so  without  request,  is  not  entitled  to  any 
lieu  or  charge  on  that  property  for  such 
payment.  14  Cal.,  809;  14  All.,  274,  approved. 
SHIV  RAO  V.  PUNDLIK.  4  B-  L-  R-  90  = 
26  B  437- 

52'  Sale  of  property— Contribution — Pur- 
chaser of  a  portion  of  property.  2  A.  L.  J 
698  Col:  642  P.  I. 

58-  Sale  of  property,  the  subject  of  a 
charge — Right  of  charge  bolder  to  get  a  per- 
sonal decree  against  his  debtor — A.  W.  N, 
1905  P.  154  Col:  696  P.  I. 

54  Shareholders  paying  revenue — Suit 
for  contribution  from  co-sharer  for  money 
paid  for  government — Limitation  for.  28 
M.  493  Col.    1934   P.  I. 

55  Statutory  and  equitable — Vendor  and 
purchaser—Charge  on  property  sold  — Appeal 
to  privy  council — Certificate  of  appeal,  form 
of — "Substantial  question  of  law  "—31  C.  57 
(P.  C.)   Col.  596  P.  I. 

56  Of  unpaid  vendor — Sale  of  property, 
the  subject  of  a  charge — Right  of  charge 
bolder  to  get  a  personal  decree  against  big 
debtor    A.  W.  N.    1905    P.  144    Col.  696  P.  I. 

57  Of  unpaid  vendor — Limitation  Act  Art, 
132.  Applies  to  salts  to  enforce  the  charge 
created  by  section  55  of  the  transfer  ot  Pro- 
perty  Act.     29  M.    305  Col.  591  P.  I. 

Charitable  Bequest 

1  Hindu  Laio—Will,  Construction  of — 
Reversion  after  life  estate — Gift  to  poor  re- 
latives, dependants  and  servants — **My  house" 
Moveable  property •^Secicrilies  for  money— ^ 
LimUaiion. 
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Charitable  Bequest    {Contd). 

A  Will  executed  by  a  Hindu  provided 
that  bur  only  surviving  dau^liLor  ahull  be 
entitled  tOj  the  routes  and  piolits  of  a  cer- 
tain liouse  for  hor  life.  No  provision  was 
made  as  to  what  will  happen  to  tlio  house 
on  tbo  deteiMiiiuat.ion  of  lior  lilo-osoato  but 
there  was  a  provision  directing  the  execu- 
tors after  carrying  out  the  proviuious  of 
the  Will  to  soil  tiie  residue  of  Huch  of  the 
estate  as  conaistod  of  landed  property  and 
to  miike  over  iho  proceeds  thereof  to  the 
University   of    Calcutta. 

The  Will  after  dedioatitig  a  house  to 
the  service  of  a  Thakur  provided:  "The 
said  deity  shall  bo  located  iu  my  house 
and    duly  worshipped. 

The  testator  lor  the  purpose  of  en- 
dowing a  shdyd^kip  appoiutud  his  nephew 
a  shebait  for  life  and  after  his  death  direct- 
ed that  if  he  left  a  son,  that  son  or 
adopted  son  should  be  the  shebait.  A  pro- 
viso was  adddd  preferring  the  eldest  to 
younger  sons  and  giving  the  nephew  a 
power  of  appointment  by  deed  or  Will, 
The   nephew    had  a  son. 

There  was  also  a  devise  in  the  following 
terms  "I  also  direct  that  ray  executors 
and  trustees  shall  at  their  discretion  set 
apart  a  sum  not  exceeding  Rupees  Twenty- 
five  thousand  for  distribution  amongst  my 
poor  relatives,  dependants  and  servants. 

The  residuary  devise  in  favor  of  the 
Calcutta  University  ran  thus  "I  direct 
that    my    executors    shall    after    payment    of 

all    ray    just    debts sftll     the    rest     and 

residue  of  such  of  my  estate  as  consists 
of  landed  properties  and  ray  iiwellory  and 
furniture  and  make  over  the  proceeds  there- 
of and  all  moneys  or  securities  of  money 
of  which  I  may  die  possessed  to  the  Uni- 
versity of  Calcutta  for  the  following  pur- 
poses :  — 

In  a  suit  by  the  daughter  brought  for 
the  purpose  of  determining  questions  which 
arose  on  the  construction  of  the  Will  to 
which  the  nephew's  son  was  not  implead- 
ed   as  a  party — 

Held,  (1)  that  the  reversion  in  the 
house  expectant  on  the  determina- 
tion of  the  plaintiff's  life  interest 
passed  under  the  specific  residuary 
devise  in  favour  of  the  University 
of    Calcutta. 

(2)  That   the     Thakur   was     intended     to 

be  located  in  the  family  dwelling 
house. 

(3)  Tha";    the   limitation     to    the    nephew 

was  perfcclly  valid  and  the  limi- 
tation to  the  son  who  was  alive 
v/as  equally  valid.  The  question  as 
to  what  might  be  the  effect  of  the?6 
limitations  in  the  event  of  the  ne- 
phew dying  and  leaving  no  child- 
10  1  without  exercising  the  power 
of  appointment  conferred  upon  him 
sliouid  not  be  decided  in  the  present 
suit,  first  bscause  the  son  was  not 
a  party  to  the  salt  and  sscondly  be- 
cause it  was   not  the   practice  of   the 


1  Charitable  Bequest    (Contd). 

High  Court  to  decide  questions  which 
might    arise  on  a  contingency  which 
had    not    yot    happened     and    might 
never  happen. 
(4)     That    the   devise  of  Rs.    25,000  to  poor 
relatives,     dependants    and    servants 
was    not    void     for    uncertainty.     10 
Ves  ,  rj22;   7   Ch.    Div.,   745;   2  Myln 
and    Keen   SO,    referred   to, 
{5f    That  the   devise   in  favor   of   the  Cal- 
cutta   University    did    not   cover  all 
the  testator's  moveable  property  and 
that   shares  not  secured  on   the  pro- 
perty  of  a   Company    by  way   of  de- 
benture   did  not   fall  within  the   da- 
Hcriptiou    of  securities     for     money, 
SREEMUTTY      MONO  RAMA     DASSEE     v. 
KALUY  CIiaRN    BONERJEE.     8  0-  W-  N- 
273-81  C  166. 

2    Hindu   Law — Will — Bequest  to  religious 
and  charitable  jmr poses. 

The  residuary  clause  of  the  will  of  a 
Hindu  governed  by  the  Mitakshara  school  of 
Hindu  law  was  as  follows: — '*  And  as  to  the 
rest  and  residue  of  my  estate  I  give  and  devise 
the  same  to  my  executor  intrust  to  spend 
and  give  away  the  whole  thereof  in  charity 
in  such  manner  and  to  such  religious  and 
charitable  purposes  as  he  may  in  his  dis- 
cretion think  proper."  The  bequests  of  the 
residuary  estate  v-zas  held  to  be  a  valid  charit- 
able bequest.  The  direction  to  spend  and 
give  away  the  whole  of  the  residue  in  charity 
governs  the  words  that  immediately  follow 
and  therefore  the  purposes  for  which  the 
fund  is  to  be  spent  must  be  charitable, 
although  they  may  at  the  same  time  be  reli- 
gious. Bamgopal  Bonnerjea  v.  Sibkissen  Bon- 
norjea,  (1  Bom.  H.  0.  76  note)  followed. 
Pocock  V  Attornpy-Ge'ieral,{L.  R.  3  Cb.  D. 
342),  Morarji  Cullianji  v.  Nenbai,  (I.  L.  R.  17 
Bom.  351),  Deb  Shankar  Naranbhni  v.  Motiram 
Jagpshwar,  (I.  L.  R.  18  Bom.  136),  Rimchordas 
Vandrairandas  v.  Parcatibhai  (L.  R.  26  I.  A. 
71),  Gangbai  v.  Thavar  Mulla,  (1  Bom.  H.  0. 
71),  Advocate  General  v,  Damothar  Modhowjee, 
(1  Bom.  H.  C.  76  note) .  PARBATI  BIBEE  v. 
RAM  BARUN  UPADHYA.  8  C- W- N.  653 
=Sl  Q.  885- 
8     Witi— Charitable  legacy. 

A  bequest  for  "  some  one  or  more  chari- 
table, educational  or  other  philanthropic  in- 
stitution or  institutions"  is  void  for  uncer- 
tainty. BAI  CHADUNBAI  v.  DADY  NUS- 
SERWANJI.    3  B-  L.  R'  902=26'B.  632- 

4  Gift— Requisites  of  Gift  to  Hospital, 
Corporate  Body  not  necessary — Revccatioa 
of  gilts— Codicil— Gilt  to  mission— 6  C.  W, 
N.  821  Col.  85  P.  I. 

5  Bequest  to  charitable  uses  in  the  pre- 
sence of  wife— 26  M.  532  Col.  86  P.  I. 

Note  20  M.  523  Read  26  M.  532. 
Q     Will — Bequest   to    Hindu    wife— -Females* 
estate— Void  bequest — Charitable  bequest — Lap- 
sing off 

When  the  testator  appointed  his  wife 
as  executor  and  heir  and  the  will  stated 
that  if  a  son  was  born  to  him  that  son 
should  be   the   owner  of   the  residue   and  if 
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Charitable  Bequest    {Contd.) 

no  son   was  born  then  bis  wifo  sbould  be  the 
owner. 

Held,  that  the  wife  took  an  absolute 
estate  under  the  will. 

A  b.^quesL  in  favour  of  charity  fails  as 
void  for  uucertaiuty. 

In  genoral  the  residuary  gift  oarrios 
every  lapsed  legacy  and  every  legacy  which 
on  any  groaud  fails  to  take  effect,  but  that 
is  subject  to  the  rule  that  if  the  testator 
has  sliown  some  inteution  with  regard  Lo 
the  excepted  property  inconsistent  with  its 
ever  falling  again  into  the  residue,  effect 
must  be  given  to  that  intention. 

Where  a  testator  makes  a  bequest  in 
favour  of  a  person  and  that  person  dies 
before  the  legacy  takes  effect,  it  is  a  sound 
rule  that  the  bequest  goes  on  the  testator's 
death  as  undisposed  of  residue  to  his  hoirs, 
because  the  testator  must  be  presumed  to 
have  known  when  ho  provided  for  the  bequest 
that  the  intended  logatoo  might  die  before 
him.  If  with  that  knowledge  ho  did  not 
provide  by  way  of  an  alternative  disposi- 
tion, he  must  be  taken  to  have  intended 
that  it  should,  in  the  event  of  a  failure  of 
the  bequest,  go  as  undisposed  of.  But  the 
same  knowlege  cannot  be  imputed  in  the 
absence  of  express  words  to  a  testator  in  the 
case  of  something  which  is  not  validly  given 
away.  There  the  testator  thinks  he  is  giving 
it  away  validly  and  the  intention  to  treat  it 
as  part  of  property  which  he  wishes  to  dispose 
of  is  clear.  JAIRAM  NARAYEN  v.KESSOW- 
JEE  DEWJEE     4.  B.  L.  R.  555. 

Charitable  Endowment. 

1  Landlord  and  Tenant— Permanent  te- 
nancy—Evidence— Madras  Regulation  VII  of 
1811 — Ulavadai  Miras — Purakudis— C/i<^H- 
tahle  endowments —  Permanent  lease  granted  by 
manager  of  temple. 

The  expression  ^^Ulavadai  Miras^*  is  of 
doubtful  signification,  whilst  the  word  ''•Pura- 
kudii,'^  has  a  well  understood  and  definite 
meaning. 

In  a  suit  for  oj^sctment  filed  by  the  mana- 
ger of  a  temple  the  defendants  claimed  per- 
manent rights  of  occupation  in  the  land  in 
suit. 

There  was  no  reliable  evidence  as  to  the 
origin  of  the  relations  between  the  tenants 
and  the  temple.  The  defendants  relied 
chiefly  on  three  documents,  two  of  which 
were  executed  in  1813  and  180  respectively 
purporting  to  have  been  permanent  lejises 
given  by  the  then  manager  of  the  temple 
to  the  predecessors  in  interest  of  the  de- 
fendants and  the  third  parties.  After  tho 
passing  of  the  Madras  Regulation  VII  of 
1817,  a  settlement  was  made  by  tho  Collector 
of  the  District  in  1833  with  the  predecessors 
in  interest  of  the  defendants  treating  them 
as  tenants  without  permanent  rights  of 
occupancy. 

Held,  bv  the  Privy  Council,  reversing 
the  judgmeni  of  the  High  Court,  that  it 
waa  not  proved     that   defendants'    tenancy 


Cbarg^oable  Endowment    (Contd). 

was  of  a  permanent  nature.  The  ten- 
ants having  boon  recognized  only  aa  non- 
occupancy  tenants  in  1H31-1833  proceedings 
before  tho  Collector  could  not  claim  the 
status  of  occupancy  i^iuarita  on  the  strei)t;tU 
of  leases  granted  to  thf^m  in  1813  and  1820 
of  which  the  Colloctur  iia,d  presumably  no 
knowledge.  6  M.  H.  C.  U.,  lo4  ;  11  Mad.,  77; 
5    Mad.,  3i5,    nferred  to. 

The  effect  of  Madras  Regulation  VII  of 
1817  was  to  suprsede  the  powers  of  mana- 
gers of  charitable  endowments  to  alienate 
charitable  property,  and  to  sanction  the 
revision  of  existing  appropriation  if  unduly 
made. 

The  powers  of  tho  Collector  under  tha 
Regulation  discussed.  Si'iENA  PEN  A  REE- 
NA  SEENA  MAYANDI  CHETTIYAR  v. 
CHOKKALINGAM  P1LL4Y.  8  C-  W-  N-i 
545  (P.  C.). 

Charitable  Trust. 

1  Trust — Suit  for  a  declaration  that  cer- 
tain property  is  endowed  property.  25  A, 
631    Col.    1209   P.   I. 

Charitable  uses. 

1  Gift — Requisits  of — Gift  to  Hospital — 
Corporate  body  not  necessary — Revocation 
of  gi[ts — Codicil — Gift  to  mission.  6  C.  W 
N.  321  Col.  85  P.  I. 

Charity. 

1  Administration  of  —  Jurisdictiou  of 
Courts,  extent  of — Religious  institution- 
Trust.  15  M.L.J.  133-28  M,  319  Col.  1212 
P.  I. 

2  Beqiiest  to  legal  sharers — Power  of  dis- 
posing one- third  of  the  property — Bequest  to 
trustees  for  charitable  purposes —  Void  for  un- 
certainty  of  subject-matter. 

Where,  under  the  will  of  a  Mahomedan 
testator,  the  widows  have  received  mora 
than  they  are  entitled  to,  under  Muhamma- 
dan  Law,  as  legal  share,  i.  e.,  one-eighth  of 
the  estate,  a  decree  for  tho  balance  over  and 
above  their  share  should  be  passed  against 
them. 

Muhammadan  Law  permits  a  very  wide 
scope  to  a  testator  as  regards  the  one-third 
of  his  property  which  he  may  dispose  by  will. 
His  power  of  disposition  for  expenditure  on 
charitable  or  religious  purposes  is  subject  to 
very  slight  restrictions. 

Bequest  of  property  by  a  ^lahomedaa 
testator  for  such  charitable  objects  as  tha 
trustees  appointed  under  the  will  may  think 
proper,  or  for  such  purpose  as  that  by  which 
the  testator  may  obtain  eternal  bliss,  though 
valid  under  Mahomedan  Law,  is,  on  general 
principles,  applicable  to  all  testators,  inopera- 
tive and  void  on  account  of  uncertainty 
of  the  subject-matter  of  the  trust.  22  B.  774, 
23  B.  725,  30  B.  500,  31  C.  895.  9  Ves.  399  and 
L.  R.  8  Ch.  Dn.,  854,  U.  SHaHaB-UD-DIN 
V.  SOHAN  LAL.    75  p.  R.  1907. 
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8-  Charily — WakJ — Discrttion  of  trustee — 
JBunefit  of  family. 

To  be  a  valid  deed  of  wakf  a  deod  must 
"have  tho  •ffoct  of  granting  tlio  proporty  in 
Biibstanco  to  oliarilable  cases.  Where  ite 
effect  is  to  give  the  property  in  substance  to 
tbo  family  or  leaves  tho  amount  to  be  ex- 
pended in  charitable  uses  in  tho  absolute  and 
uncontrollable  diiicn-bion  of  tho  viMta^vaJi 
and  no  one  has  a  right  to  demand  an  ac- 
count, the  deed  is  not  a  valid  dtod  of  wakf. 

Hold,  in  consideration  of  tho  deod  in 
question  that  it  did  not  constitute  a  valid 
tru^t.  MUSSTT  MUJTB-UN-NIRi^;!  v.  AlV 
rUL  RaHIM.  3  B  L.  E.  114 --  5  C-  W-  N- 
177-23  A  283-28  I  A  153  ;  (P  C  ) 

4.  Immoveable  property  —  Dedication  to 
charity — Aqiari — Man  in  possession — Right  to 
sue  for  trcs'pass. 

A  person,  who  dedicates  his  immovable 
proporty  to  charity  {e.g.  for  cocsfrucfcing  and 
mainti'.ining  au  Agiari  for  Parsees),  can 
maintain  an  action  with  respect  to  trespass 
to  the  proporty.  PESTOl^JI  NUSPER 
WUNJI  V.  NEMCHAND  MANECKCHAND 
9  B.  I.  E  1301- 

5  Application  to  charity  provided  by  a 
Par  si   dotior. 

^Yhere  under  altered  circumstances 
through  lapse  of  time  or  through  other  causes 
it  appuars  to  the  Court  that  tho  chariiy 
provided  by  the  donor  could  not  be  carried 
out  literally  in  terms  of  bis  directions  with 
any  benefit  whatever  to  the  oVjects  of  his 
benefactions,  the  Court  ought  not  to  hesitate 
to  give  its  sanction  to  a  scheme  which  will 
carry  out  the  charitable  intentions  of  the 
donor  to  be  gathered  from  the  instrument 
establishing  the  charity,  as  nearly  as  possible 
to  the  original  interest  of  such  donor. 
HORMUSJI  F.  WARDEN  RE.  (DEVAR.  J  ) 
9  B   L  E1208. 

6  Construction  of — Bequest  ^^ for  purposes  of 
popular  usefuhiess  or  for  purposes  of  charity^' 
is  void  for  uncertainty — Charitable  purposes  if 
mixed  with  other  indefinite purp^oses,  the  ivhole 
gift  fails. 

Where,  in  a  will,  th©  following  clause 
occurred  :  "As  to  whatever  immoveable  (and) 
moveable  (property)  in  cash  belonging  to  me 
may  be  in  excess  or  may  remain  over  as 
surplus,  after  a  dipposition  shall  have  been 
made  in  accordance  with  what  is  stated  in 
the  clauses  above  wniicn,  miy  above  mentioned 
six  executors  are  to  make  "use  of  th^  same 
in  such  manner  as  they  may  unanimously 
think  proper  for  purposes  of  popular  usefulness 
or  for  purposes  of  'charity.'  And  1  give  to 
them  (i.  e.)  my  above-mentiontd  trustees  full 
authority  to  use  (the  same)  in   that  manner. 

H<ld,  that  the  bequest  "  for  purposes  of 
popular  usefulness  or  for  purposes  of  charity'' 
was  void   uncertainty. 

Held,  also  that  the  "purposes  of  popular 
usefulness  "  was  different  from  "  purposes 
of  charity  "  and  the  word  "  or  "  was  dis- 
junctive. 

Where     charitable   purposes    are     mixed 
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up  with  other  purposes  of  such  a  shadowy 
and  indefinite  nature  that  the  Court  can- 
not execute  thorn,  such  as  "charitable  or  be- 
nevolent "  or  "oharitabU  or  philanthropic," 
or  "charitable  or  pious"  purposes,  or  where 
tho  description  includes  purposes,  which 
may  or  may  not  bo  charitable,  and  a  discre- 
tion is  vested  in  tho  trustees,  tho  whole  gift 
fails  for  uncertainly.  TRIKUMDAS  DAMO- 
DIIAK  V.  HARIDAS  MOIURJI,  9  B- L. 
E  560 

7  Right  to  sue  for  charitable  trust — 25 
A.  631.  Col.  1209.  P.  I. 

8  Charity  —  WiU—Oift  to  charitable  pur- 
pose—  Unnecessary  and  useless  object — Cy  pres 
doctrine — Trust  incapable  of  being  carried  out 
at  testator's  death— Diversion  of  funds  to 
useuful  and  beneficial  purpose — Power  of 
Corirt. 

On  the  authority  of  In  re  Campden 
Charities  (1881)  18  Oh.  D  310  and  of  other  cases 
it  is  clear  that  when  under  altered  circum- 
sauces,  through  lapse  of  time  or  through  other 
causes,  it  -ippeara  to  the  Court  that  the 
charity  provided  by  the  donor  could  not 
be  carried  out  literally  in  terms  of  his 
directions  with  any  be uefit  whatever  to  the 
objects  of  his  benefaction,  the  Court  ought 
not  to  hesitate  to  give  its  sanction  to  a 
scheme  which  will  carry  out  the  charitable 
intentions  of  the  donor  to  be  gathered  from 
the  instrument  establishing  the  charity,  as 
nearly  aa  possible  to  the  original  intentiona 
of  such    donor, 

Each  case  in  which  an  application  is 
made  to  divert  charity  funds  into  other 
channels  cy  pres  must  necessarily  depend 
upon  its  own  facts  and  circumstances  and 
upon  the  evidences  adduced  before  the 
Court.  In  the  matter  of  HORMASJI  FRAM- 
JI    WARDEN.   32    B    214- 

CS-iarter  Act— (24  and  25  vict.   Ch. 

104). 

1  S.  II — Warrant  of  Arrest — Power  of 
High  Court  in  the  exercise  of  its  ordinary 
original  Civil  jurisdiction  to  issue  warrant 
against   the   judgment- debtor. 

Where  a  Judge  of  the  High  Court,  in 
the  exercise  of  his  ordinary  original  Civil 
jurisdiction,  directed  a  warrant  to  issue 
against  the  person  of  judgment-debtor  wher- 
ever he  might  be  found  in  the  Presidency 
of  Madras. — 

Held,  that  the  order  was  not  in  acoor  i- 
ance  with  law.  RAJAH  OF  RAMNAD  v, 
SKETHARAM  CHETTY,  26  M-  120- 

1  (a)     S.  13.     See  6  B.  L.  R.  85  No.  9  infra. 

2  Ss.  14,  15-Review-High  Court,  power  of, 
to  review  orders  passed  without  jurisdiction 
in  the  Presidency  Small  Cause  Court— 30  C, 
588  Col:  1329  P.  I. 

3.  S.  15— Transfer  of  case— Court  of  the 
Resident  of  Aden— High  Court — Suprrinten- 
dence  of  the,  power  of— The  Municipal  Ofifi- 
cer,  Aden,  v.  Hajee  Ismail.  30  B.  246.  (P.  C.) 
See  Letters  Patent  Bombay  01:  13. 
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4.  S.  15— Sanction  order — Interferenco^ 
Village  IMuDsiff  is  a  Court  and  can  adminis- 
ter oath— 27  M.  '223  Col:  1301.  P.  I. 

5.  S.  15 — Right  of  Court  to  prevent  abuse 
of  process  — bona  fide  applicaticm  for  sum- 
mons—14  M.  L.  J.  329  Col:  ll'J5  P.  I. 

6  S.  15 -Power  of  High  Court  to  interfere 
with  order  of  subordinato  Courts  passed  with- 
out jurisdiction.  3  M.  L.  T.  240—31  xM.  60.— 
iSee  Commission. 

7  S.  15 — Scope  of — Power  of  High  Court 
to  stay  Criminal  proceedings  ordered  by  Civil 
Courts.  In  re  L.  Gagiah.  4  M.  I>.  T.  180.— 
See  High  Court. 

g  S.  15 — Interference  of  High  Court  exercis- 
ing civil  jurisdiction — Civ.  Pro.  Code,  S.  622 
—  S.  15,  Charier  Act— Civ.  P.  Code  S.  470-- 
Consideratiom  to  be  had  regard  to  in  exercising 
revisional  jurisdiction  of  High  Court — Stay  of 
crimirial  proceedings  pending  a  civil  appeal — 
Conditions  under  wJiich  stay  can  be  made. 

In  a  probate  case  before  a  District  Judge, 
the  present  potitioufers,  among  others,  opposed 
the  grant  of  probate.  The  District  Judge, 
after  hearing  the  evidence  of  both  the  parties, 
held  that  the  will  propounded  had  been  duly 
executed  and  that  the  peLit:or.ei"s  had  con- 
Bpired  to  prevent  the  grant  of  probate  and 
had  given  false  evidence  in  furtherance  of 
that  conspiracy.  He,  thereupon,  instituted 
proceedings  against  the  potibionevs  under  S. 
476,  Grim.  Pro.  Code,  and  directed  their  pro- 
secution under  S.  193,  I.  P.  C. ,  in  respect  of 
the  false  statements  made  by  them. 

Held,  that  it  was  doubtful  whether  the 
Higa  Court,  exercising  civil  jurisdiction, 
could  stay  the  criminal  proceedings,  that 
no  case  had  been  made  out  for  the  inter- 
ference of  the  High  Court,  under  S.  622, 
Civ.  Pro.  Code,  and  that  the  provisions  of 
S.  15  of  the  Charter  Act  did  not  appear 
to  give  the  High  Court  power  to  interfere 
in  the   case    23   C.  610  iollowed. 

Held,  also,  that  the  High  Court  must 
have  regard  to  the  nature  of  the  re- 
visional  jurisdicrion  and  must  not,  in  a 
case  arising  under  S,  476,  any  more  than 
in  any  other  case,  allow,  what  would  vir- 
tually be,  an  appeal  from  the  order  of  the 
Court  below  23  A.  249  followed  in  prin- 
ciple. 

Held,  further,  that  where  the  Court 
below,  being  asked  to  postpone  passing  or- 
ders, under  S.  476,  Crim.  Pro.  Code,  until 
the  disposal  of  the  appeal  to  the  High 
Court  refused  to  do  so,  but,  thought  it  fit, 
in  the  interests  ..f  justice,  *-o  take  imme- 
diate actio:\  the  High  Court  ought  not  to 
stay  proceedings,  merely  on  the  ground 
that  a  civil  appeal  is  pending  before  it  26 
B.  785  followed.  HEM  CllANDUA  RAY 
V.    ATAL    BEHARI    KAY,   35   C-    909- 

9  S.  15 — Order  of  remand — Judgm?nt — 
Civil  Procedure  Cud-e  (Act  XI ^  of  1SS2),  S. 
58i — Second   appeal — Ground. 

A  judgment  of  a  Judge  of  the  High 
Court  sitting  singly  and  remaodii'g  a  case 
ftfter   dealing    with    the  whole  case   and   set- 
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ting  aside  the  judgment  and  the  decree  of 
tiio  lower  Court  is  a  judgment  within  the 
meaning   of  S.    15   of 'the   Charter   Act. 

A  question  as  to  the  weight  which  the 
lower  Appellate  GoarL  should  have  givji;  to 
certain  documents,  or  that  the  lowoi  Ap- 
pellate Court  misundorsto  )d  t'lo  result  of 
the  first  Court's  local  investigation,  is  no 
ground  of  second  appeal.  R\I  BE^ODE 
BEHARI  B(3SE  v.  RAI  T'ASaP  ^TI  NATH 
BOSE.    13    C.    W.    N     105 

10  S.  15,  33  — ite-:jnd:cata— Point  not 
decided  in  prior  suit — Letters  Patent,  Ap- 
peal—11  M.  L.  J.  1901  P.  10  Col,  900  P. 
I. 

11  S.  2d-nindic  Law—Fither's  debts—Per- 
peturd  liability  created  by  father — Civil  Pro- 
cedure Code  ( Act  XIV  of  18^2),  S  622--High 
Court — Revision — Cioil  Cases — Decree  imposing 
perpetual  liability — Second  appeal  treated  as 
revlsi~)n. 

The  defendants'  father  executed  to  one 
K,  in  consideration  of  some  existing  debt, 
an  agreement  to  pay  in  perpetuity  Rs.  10- 
8-0  for  the  use  of  a  certian  temple.  The 
annual  payments  were  made  up  to  Janu- 
ary 1887.  K  assigned  the  right  under  the 
agreement  to  the  plaintiffs'  father  a'tec 
whose  death  the  plaintiffs  sued  for  arrcai'S 
of  past  eleven  years.  It  was  coo  tended  for 
the  defendants  that  they  were  not  bound 
by  their  father's  agreement.  The  claim  was 
decreed  and  the  decree  affirmed  upon  ap- 
peal. 

A  second  appeal  filed  in  the  High  Court 
was  allowed  to  be  treated  as  an  applicav-ioa 
for  revision  under  section  622  of  the  Civil 
Procedure   Code, 

Held,  that  the  agreement  in  question 
was  a  contract  by  which  the  defendants' 
father  coatracfc^d  a  perpetual  liability  and 
such  a  oonti-act  was  not,,  under  Hindu  Law, 
bindinj;  on  the  sons  who  wore  only  liable  to 
pay  their  fathcL-'s  debt. 

There  is  nothing  in  tb.:  Hindu  Law  to 
bind  a  son  by  every  contract  of  his  father  — 
nothing  certainly  to  bind  him  by  a  contract 
creating  virtu.xily  a  perpetual  liability  to  p^y 
monev.  The  fact  that  the  liability  w.il  case 
when  the  property  devolves  on  the  great- 
gieat-granui;on  does  not  make  it  the  less  a 
perpetual  liability  so  far  o.h  the  son  is  con- 
cerned. Whether  the  liabiitity  is  perpetual 
or  not  must  be  determined  from  the  nirturo 
and  terms  of  the  contract,  not  from  extra- 
neous circumstances. 

The  High  Court  will  exerciso  its  extra- 
ordinary juri-idiction  in  cases  where  the  effect 
of  a  decree  of  a  lower  Court  is  to  impose  a 
porpotua'  liability  and  thus  affect  the  parties 
to  an  extent  far  beyond  the  mere  money 
value  of  the  suit.  BAL!1RI3HN\  fiAM- 
CHANDRA  V.  JANARDANA  VISHNU.  6 
BLR  642 

12  S.  39— Appeal  to  Privy  Council— Ord»r 
m^dc  on  appeal— \niendm 50 1  of  decree- 
Application  for.     30  C.  079  Col.  1292  P.  I. 

13  Ss.  40,  13— Privy  Council— Appeal  io— 
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Interlocnfnry  order     J nrhdiction—QiLtMon  of. 

Whoro  the  Higli  Oourh   held  toafc   it  had 
jurisdiction   to    transfer   tho    c.iso    from    the 
Aden  Court  to  its  own  filo  and  leavo  to  appeal 
to  Trivy  C-ninuil  Uj/aiusfc  tho    order  traustorr 
ing  thn  sn  t  .vas  soai^ht  for — 

Hdcl,  Ih't  tho  quisitiou  raised  bolng  one 
of  i  iris;dio(.u)n,  lon.vo  applied  for  ouglit  to  be 
granted.  Even  assuming  Lhat  the  value  of 
the  suit  was  less  than  lis  10,000  and  the 
order  was  an  irilerlocutory  one  the  case  was 
n  fit  one  for  the  grant  of  th-^  cprtificato  ap- 
plied for.  MUNICIPAL  OF..aCER,  ADEN 
t;.  ABDUTj  K\U',CEM.     6  B  L  K  85' 

Charter  party. 

1  Bill  of  lading— Ship— Charter  party — 
Time  charter— Sub  charter — Lien— "Without 
prciudice  to  this  charter.  9  0.  W,  N.  1 — 1 
A  L   J.  551—23  B.  573  (P.  0.)  Col.  183  P    II. 

2  Mercantile,  Law-  Owner's  lien  under 
Charter-party  against  Sub  charterers. 

Held,  that  tho  ship-owner  having  author- 
ised the  sub-lefcUug,  his  lien  must  be  limited 
to  the  freight,  for  which  the  time-charterers 
have  a  lien:  in  effect  it  is  limited  to  the 
freight  piyable  under  the  sub  charter.  HA- 
JEE  GOOLAM  IMAEIOMED  v.  CAPTAIN 
T.  TURNER.     3  B  L  R.  5iO. 

3  Maritiina   Laio— Charter  party . 

In  respect  of  tho  charterer's  liability  in 
discharging  a  ship's  cargo,  a  sharp  distinc- 
tion is  drav/n  between  those  cases  where  a 
fixed  period  of  time  is  provided  and  those 
cases  where  no  such  period  is  fixed.  There 
is  no  doubt  that  the  duty  of  providing,  and 
makiug  propoi-  use  of  sufficient  means  for  the 
discharge  of  the  cargo  when  a  ship  which 
has  been  chartered  arrives  at  its  destination 
and  is  ready  to  discharge,  lies  (generally) 
upon  the  charterer,  if,  by  the  terms  of  the 
charter  party,  ho  lias  agreed  to  discharge 
it  within  a  fixed  period  of  time,  that  is  an 
absolute  and  unconditional  engagement  for 
the  noQ-performauce  of  which  he  is  answer- 
able, whatever  may  be  the  nature  of  the 
impediments  which  prevent  him  from  per- 
forming it  and  which  cause  the  ship  to  be 
detained  in  service  beyond  the  time  stipulate 
ed.  If,  on  the  other  hand,  there  is  no  fixed 
time,  hhe  law  implies  an  agreement  on  his 
part  to  discharge  the  cargo  within  a  reason- 
able time,  that  is,  a  reasonable  time  under 
the  circumstances.  Hence  a  provision  in  a 
charter  party  that  the  cargo  should  be  dis- 
cbr..rged  as  fast  as  vessel  can  deliver  consti- 
tutes the  vessel's  capacity  for  delivering  not 
as  an  absolute  or  unconditioned  criterion, 
hut  as  a  criterion  subject  to  the  customs 
and  facilities  of  the  port.  DATOBHOY  JE- 
THA  V.  HAJI  GOOLAM  "HOOSEIN.  7  B. 
L.  K.  670.  . 

Chattel. 

Chattel— Pledge  of — Hypoth'ecation  of 
moveable  property— Validity  of  pledge  not 
accompanied  with  possession.  9  C.  W.  N  14 
Col.  491  P.  I. 


Chauhans. 

Custom  of  exclusion  of  daughters  from 
inhoritanoe  among  ohauhans.  What  oon- 
stitutos  valid  custom.  8  0.  C.  94  Col.  166 
P.I, 

Cheque. 

i  Payment  by  Banker  of  forged  cheque— 
Customer's  liability.     31  C.  249  Col.  9  P.  II. 

2  Entriea  in  pass  books — Banker  and  cus- 
tomer—Effect  of— Eatoppol.  25  B.  499  Col. 
10  P.  II 

3.  Post  dated  Cheque  —  Cheque  —  Duly 
stamped— Evidence.  6  B.  L.  H.  099  Col:  879 
P.  I.  BHAG  SINGH  v.  SHARM  SINGH. 
60  p.  W.  R.'  1907  -b'se  CuUom  {Fanjab  Alie- 
nation.) 

Chhimbas.— 

1.  Alienation — Qift  by  a  Chimba  occupancy 
tenant  of  Mauzia  Bhaman  Kalan,  Lahore  Dis- 
trict, of  his  ancestral  holding  to  his  daughter's 
5Q,^,g Suit  by  reversioners  to  conttst  the  aliena- 
tion onainta'^''^^^^^  even  after  it  has  been  suc- 
cessfully cha^^'-'^O^^  ^y  ^^^^  landlords-  -Funjah 
Tenancy  Act  (^^^  of  1887),  3s.  59,  6p,  dc.~ 
Presumption  ^f  (custom  tliut  the  tenant  is  iti- 
competent  to  alienate— onw^  probaudi. 

Held  that  where  the  reversioners  of  an 
occmoancy  ten^i-ut  are  entit-led  to  succeed  to 
his  holding  under  the  Punjab  Tenancy  Act 
(XVI  of  1887),  in  the  case  of  his  dying  son- 
less,  they  can  m.jntain  a  suit  to  declare  that 
by  custom  ho  is  incompetent  to  alienate  hia 
holding  and  that  its  alienation  by  hijji  ^i^^ly 
not  affect  their  reversionary  rights,  if  ^^^^^ 
notwithstanding  that  the  aliei^ation  i^ag  s^q. 
cessfully  been  challenged  by  the  landlords 
according  to  the  provisions  of  the  Said  Act. 

Held,  also,  on  the  analogy  of  17  P,  R. 
1885,  80  P.  R.  1896,  51  P.  R.  1901,  6  P.  R 
1902,  96  P.  R.  1905  and  39  P.  R.  1906,  that, 
as  agriculture  has  formed  the  sole  occu- 
pation of  the  family  of  the  Chhimba.  parties, 
in  this  case,  for  several  generations,  and  as 
they  appear  to  have  settled  iu  the  village 
with  the  Jat  proprietory  body,  their  land- 
lords, the  presumption  is  that  they  have 
adopted  the  custom  of  Jats  as  regards  in- 
heritance; and  that  the  donees  have  to 
prove  that  the  donor  (B)  is  competent  to 
gift  his  ancestral  occupancy  holding  to  them 
and  as  they  have  failed  to  show,  either  that 
by  custom  B  if  competent  to  do  so,  or  that 
a  Jat  sonless  proprietor  of  the  village  cau 
g:ft  his  ancestral  holding  to  his  daughter's 
son,  the  gift  in  dispute  is  invalid  and  shall 
not  affect  the  reversionary  right  of  S  and 
others. 

Obiter. 

Held,  further,  that  in  such  a  case,  the 
said  right  of  the  reversioners  is  not  enforce- 
able where  the  tenant's  alienation,  allowed 
by  the  Punjab  Tenancy  Act  (J5£:vi  of  1887), 
is  in  favour  of  the  landlord.  88  P  R  1895, 
89  P  R  1898  (P  B),  49  P  R  1889,  69  P.  R.  1900 
X2  P  R  1904.   21  P  R    1905  i^;   31  P  R   189, 
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(F  B.),   115  P  H   1901;  5,  12  and  58  P  B  1906. 
b.     BHAG    SINGH   v.  SHAllM     SINGH.— 

60  p.  W  R    1907.       „      .   ^ 
Chief  Court  of  th©  Punjab. 

1  Powers  of  Llevision— Irregularity  not 
cured— Transfer  of  case—Argumeata  by  plea- 
ders— Judgment  without  hearing  pleaders  of 
parties.     5  P  L  R  1905  Col.  1237  P.  I. 

2  Powers  of  revision— Execution  of  dec- 
ree— Rateable  distribution  of  assets  realized 
—Revision— 05  P.  R.  1905  Col.  1193  P.  I. 

Chief  of  Tank. 

1  Custom—  MiLhammadan  Law-Succession 
— Tank  estate. 

Shah  Nawaz  Khan,  Nawab  of  Tank, 
died  leaving  bim  surviving  a  grandson  Ghu- 
lara  Kasim  Khan  (the  son  of  his  elder  son 
Muhammad  Akbar,  who  had  predeceased 
him)  and  a  son  Muhammad  Afzal  Khan.  The 
estate  was  mutated  in  the  names  of  both 
of  them  in  equal  shares. 

The  Government  of  India  sanctioned 
the  appointment  of  Ghulam  Kasim  Khan, 
the  grandson  of  the  late  Nawab  to  be  the 
successor  "to  the  title  and  position  of  Nawab 
and  Chief  of  Tank,  and  also  to  the  entire 
jagir  and  cash  assignment  enjoyed  by  the 
late  Nawab"  subject  to  a  deduction  of  cer- 
tain emoluments  "for  the  maintenance  of 
the  son  and  the  two  widows  left  by  Shah 
Nawaz  Khan"  Nawab  Ghulam  Kasim  Khan 
sued  Muhammad  Afzal  Khan  to  recover  the 
half  share  of  Shah  Nawaz's  property. 

When  settlement  of  the  country  was 
made,  after  introduction  of  the  British  rule 
in  1849  it  was  the  policy  of  the  Govern- 
ment to  recognize  the  occupiers  of  soil  as 
proprietors  of  their  respective  lands.  In 
1875  the  Government  conferred  upon  Shah 
Nawaz  Khan  as  an  hereditary  jagir,  a  cash 
allowance  of  ^&  25,000  per  annum,  together 
with  the  land  revenue  of  seven  villages 
named  in  the  plaint.  In  sanctioning  the 
grant  the  Governor  General  in  Co:ncil  ex- 
pressly recognized  that  "the  status  accorded 
to  the  occupiers  of  the  soil"  under  the  Re- 
gular Settlement  could  not  be  altered. 

The  Government  on  the  death  of  Shah 
Nawaz  Khan  had  transferred  Rs  5,000  of 
his  cash  allowance  to  the  defendant.  A 
village  named  Dabarra  was  entered  in  the 
name  of  the  defendant  at  the  request  of 
Shah  Nawaz  Khan  as  a  separate  provision 
foi   him. 

The  Chief  Court  on  appeal  gave  the 
plaintiff  a  decree  for  possession  of  a  half 
share  in  seven  villages  mentioned  in  the 
plaint.  As  to  the  eighth  village  (Oabarra) 
the  court  gave  the  plaintiff  a  decree  for 
possession  'Svith  this  proviso  that  the 
decree  will  not  be  executable  if  witiiiu  six 
months  from  the  date  defendant  renounces 
all  claims  to  the  allowance  of  Rs.  5,000 
per  annum  made  to  him  by  Government 
out  of  plaintiff's  grant.  If  he  either  le- 
fuses  or  fails  to  renounce  such  claim 
yrithin  such  period  then  plaintiff    will    be 


Chief  of  Tank    {Contd). 

entitled   to   execute   his  decree." 

Held,  by  the  Privy  Council,  that  tht 
effect  of  the  settlement  was  not  to  create 
a  fre.sh  esate  subject  to  ordinary  Law 
of  inheritance  but  to  continue  to  the  chief 
for  the  time  being,  as  it  wore  jure  corojiae, 
the  proprietorship  of  the  villages  which 
had  been  founded  by  his  ancestory  and 
the  succession  to  which  had  therefore  been 
regulated  by    the  custom    of  the  family. 

Held,  also,  that  as  the  cash  allowance 
and  the  assignment  of  the  village  to  the 
defendant  arose  from  different  sources  and 
were  independent  of  each-other  the  con- 
dition imposed  by  the  decree  of  the  Chief 
Court  as  regards  Dabarra  village  could 
not  be  supported.  SARDAR  MUHMMAD 
AFZUL  KHAN  v.  NAWAB  GHULAM 
KASIM   KHAN.    112     P.     L-     R.,     1903  = 

5   B.  L.  R.  486  (F  C). 
Child, 

1  Presumption  as  to  paternity  of  child 
born  after  death  of  husband — Non-access, 
proof  of — Burden  of  proof — Illness  of  hus- 
band rendering  act  of  begetting  a  child 
improbable.  29  C.  Ill  (P.  C.)  Col.  231  P* 
I. 

2  Mahomedan  Law — Marraige — Muta — 
Children  by  Mamtua  wife—Shio,  Sect — Legi' 
timacy— Evidence  Act  (I  of  1872),  S.  32,  cl, 
(5)— Waqf —  Will — Testamentary   waqf . 

The  appellants  alleging  that  they  were 
the  legitimate  issue  of  Haji  Begam's  two 
grand-daughters  sued  for  two-thirds  of  the 
property  left  by  Haji  Begam.  Tbey  also 
claimed  that  a  deed  executed  by  Haji  Be- 
gam which  the  appellant  called  ivakf,  be 
declared  invalid.  Haji  Begum  stated  ia 
the  deed  that  she  dispcsid  of  her  Govern- 
ment Promissory  Notes  '  in  the  way  of  God 
for  ever'  and  '  appropriated  tliem  for  tver.' 
She  also  made  occasiojial  statements  de- 
claring the  appellants'  mothers  to  be  her 
grand-daughters. 

Held,  that  according  to  j\Iahomedaa 
Law  for  Shia  Sect  svhethcr  the  marraige 
is  a  permanent  one,  or  a  temporary  or 
servile  one,  the  child  is  affiliated  to  the 
man  provided  there  has  been  a  coition,  and 
elapse  of  not  less  than  six  months  and 
not  more  than  ten  months  trom  the  time 
of  the  coition  to  the  birth  of  the  child; 
and  the  only  distinction,  in  the  matter  of 
the  affiliation  of  the  child  to  the  maii,  be- 
tween a  permanent  mfirriage  and  a  muta 
or  seivile  marri-jge,  is  that  in  the  ca-^^e  of 
a  perm^incnt  marriage,  the  child  cannot  be 
repudiated  by  tiio  man  otherwise  than  by 
Han  or  imprecai iun,  whereas  in  the  case 
of  a  muta  or  sevviie  marriage,  if  the  man 
repudiate  the  ciukl,  (not  having  p^*eviously 
acknowledged  it),  suc!!i  repudiatioii  is  sufficient 
without   lian. 

Held,  also,  that  the  principle  laid  dov^ 
in  Fazlci'i  Bibi  v.  Umda  Bibi  (10  W.  R., 
469)  should  be  followed  and  that  on  the 
declaration  by  Haji  Begam  of  the  appellauta* 
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Child      (ContdJ. 

mothers  as  hor  grand-dangtors  ib  miiafc  bopro- 
Bumod  that  sho  moatil,  lior  logitimato  grand- 
daughters, nothing  to  tho  contrary  liaving 
been  shown.  AN.IIJIMAN  ARA  BHiGAM  v. 
BADIK  ALT  KUAN,  2  0  C  ,  115. 
t-oo    for    other  facts    Ool.    107   P.    I. 

Chit  Fund 

1  Chit  Association  of  moro  than  20  per- 
sons unregistered — "Registration — Suit  to  re- 
cover subscriptions  paid  to  it.  1  M.  L.  T. 
lOG   Col.    742    P.    1. 

2  What  is  association  within  the  meaning 
of  S.  4— Legal  relation  oroatiog  j  Jint  or 
mutual  rights  necessary.  20  M.  477  Col.  742 
P.I. 

Chitty, 

1  Transaction,  security-bond  by  prized  sub- 
scriber under  provisioii  in,  for  payment  in  en- 
tirety on  default  in  instalment,  ivhether  enforce- 
able by  assignee. 

A  security  bond,  executed  by  the  defen- 
dants to  the  foreman  of  the  Chitty  transac- 
tion in  question,  was  assigned  by  tho  latter 
to  the  plaintiff,  an  unprized  subscriber,  in 
discharge  of  the  subscriptions  paid  by  him, 
On  plaintiff  suing  under  the  security-bond 
for  recovery,  iu  a  lump,  of  the  subscriptions 
due  by  the  defendants,  it  was   urged  that  the 

ElaintiS,  as  the  assignee,  could  not  claim  the 
enefit  of  tho  clause  in  tlie  security  bond  as 
to  payment  in  a  lump  ou  default,  since  the 
clause  was  penal  one  and  could  enure  only 
for  the  benefit  of  the  assignor. 

Held,  that  tho  above  clause  was  not  a 
penal  one  so  as  to  be  unenforcbable  15  T.  L. 
K,  182  F.  and,  the  assignor's  right  to  enforce 
such  a  stipulation  not  having  been  disputed, 
such  a  right  could  be  claimed  as  well  by  the 
assignee,  on  the  general  principle  that  an 
assignee  is  ordinarily  entitled  to  all  the  rights 
of  his  assignor.  KRISHNAN  RAMteN  V. 
KAMEN  AIYAPPEN.     21  T,  L-  R-  52. 

Chose  in  action. 

1  Pro- note— Suit  on — Assign^nent  of  chose 
in  action  T.  P.  A.  Ss.  130,  137. 

An  assignee  of  a  negotiable  pro-note 
cannot  sue  on  the  pro  note  as  such  unless  it 
be  endorsed  to  him  ;  and  even  assuming  that 
he  v/ould  be  entitled  to  sue  on  tlie  chose  in 
action  if  the  note  had  been  assigned  to  him 
otherwise  tlian  by  endorsement,  he  cannot  do 
so  unless  the  assignment  bo  in  writing  as 
required  by  S.  130  ot  the  Transfer  of  Property 
Act.  30  M.  88  foil.  24  M.  654  ref  to.  ARU- 
NACHELA  REDDI  v.    SUBBA   REDDI.     17 

M.  L.  J.  393 

2  Assignment  cf  contract— Stamp.  9  B.  L. 

K.  119  Col.  872  P.  I. 

3  Assignment  of  decfeo  passed  under  S.  88 
T.  P.  Act  before  filing  of  appeal— Lispendens. 
A.  W.  N.  1901  P.  91—23  A.  331  Col.  674  P.  I. 

4  Suit  by  endorse  as  assignee  of  chose  in  ac- 
tion-Endorsenment — Evidence  of  assignment, 
24  M.  604  Col.  039  P.  I, 


Chose  in  action    {Conid), 

5  L'-tters  Patent— Madras—Article  15 — 
Civil  Procedure  Coda  1882,  section  372— Appeal 
against  order  refusing  assignee  to  ba  brought  on 
record. 

Jleld,  that  an  order  dismissing  on  the 
merits  an  application  by  the  assignee  to  ba 
brought  upon  record  as  co-plaintiff  mado 
under    articlo  15  of  the  Letters  Patent. 

Taking  into  consideration  the  circum- 
stances of  the  case  tho  High  Court  ordered 
tlio  assignee  to  bo  joined  as  a  co-plaintifj 
subject  to  the  decree  that  had  been  passed 
previous  to  the  making  of  the  application 
by  tho  assignee.  THE  COMMERCIAL  BANK 
OF    INDIA    LD  y.  SABJU    SAHHIB,     24  M- 

252 

6  Suit  by  assignee  of  decree  for  declara- 
tion of  validity  of  assignment.  26  M,  264 
Col.    1503  P.  I. 

7  Voluntary  conveyance — Suit  to  set 
asid« — Circumstances  surrounding  and  con- 
duct    of     parties — Bonafide      transaction 

Fraud.    26  B.    577 — See  Cause  of  action    No, 
70. 

Chota  NagTPur  Encumbered  Estate 
Act. 

Sea     Bengal    Act    VI  of  1876   Cols.    58— 
60  P.  II. 

2  Reports  of  cases  as  evidence — 28  C.  171 
Col.  1273  P.  II. 


Cliota  Nagpur- 
ant  Act. 


-Landlord  and  Ten^ 


See    Bengal  Act   I  of  1879    Cols.   66—68 
P.  II. 
2    S.    Si— Registration,    omission   to  apply 

for — Forfeiture — Atienatlon-Resumable  tenure. 
When  a  tenure  has  been  created  by  a 
deed  which  makes  it  resumable  upon  the 
failure  of  the  heirs  of  the  grantee,  the  in- 
terest created  is  not  inalienable  and  the 
tenure  is  resumable  only  upon  the  contin- 
gency specified  and  not  on  the  ground  of 
forfeiture  by  reason  of  alienation.  Omission 
to  register  the  name  of  the  successor  or  heir 
of  the  original  grantee  under  S.  84  of  Act  I  of 
1879  B.  C.  does  not  work  a  forfeiture  of  the 
tenure.  Under  S.  34  of  Act  I  of  1870  B.  C. 
two  conditions  must  be  satisfied  before  an 
application  for  registration  can  be  made, 
viz.,  the  applicant  must  be  in  possession 
and  must  be  a  transferee  by  succession  or 
inheritance.  Where,  therefore,  the  successor 
of  the  original  grantee  had  transferred  his 
interest  before  Act  I  of  1879  B.  C.  came 
into  force  and  gave  him  possession  of  the 
property,  an  application  under  S.  34  could 
not  be  made,  either  by  the  transferor  or 
the  transferee.  When,  under  such  circum- 
stances, an  order  was  made  putting  the 
zamindar  in  possession  of  the  tenure,  such 
order  is  not  binding  upon  the  transferee 
who  is  not  a  party  thereto  S.  4  of  the  Civil 
Pi'ocedure  Code  does  not  bar  a  suit  in  the 
Civil  Court  by  the  transferee  for  declara- 
tioa  that  his  title   has   not  been  efieeted  Jjy 
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Chota  Nagpur    (Cont  /)> 

such  order  under  section  34  of  Act  I  of 
1879  B  C  and  for  recovury  of  possession. 
MAIIAUAJA  KUMAR  JAO  \TMOHAN 
NATH   SII\H    DEO   v.    BRINl^A    SAIIA.— 

1  C-  L-  J-  557- 

See  for  other  facts  Col.  910  P.  I. 

3  As  ammded  bij  Act  V  of  1903,  D.  C.  S. 
164 — Record  of-riglits — Land  recorded  as  mun- 
dari  Kliuntkabti  tenancy — Entry,  suit  to  cor- 
rect, if  lies— Bengal  Tenancy  Act  (VIII  of 
Itidh),  S.  103  B — Presumption  if  applies  in  a 
suit  to  correct  entry. 

Wliero  a  purchaser,  under  the  provisions 
of  S.  123  of  Lho  Ghota  Nagpur  Tenancy  Act 
of  certain  tenures  of  which  a  rccord-of-ri^jhts 
had  been  prepared,  sued  to  have  a  declara- 
tion that  certain  entries  in  the  record  with 
regard  to  a  niundari  khuntkattidari  tenancy 
were  incorrect. 

Held,  that  the  provisions  of  S.  IGl  of  tbo 
Act  (I  of  1879)  as  amended  by  Act  V  of  1905 
applied  ; 

That  the  object  of  these  provisions  was 
to  make  the  entries  irrebuttable  and  the 
Legislative  intended  to  preclude  suits  of  this 
nature. 

Tlie  word  "particulars"  in  Sec.  164 
have  a  very  wide  application  and  cover  en- 
tries declaring  that  the  tenants  have  to  pay 
certain  rents  named  in  the  recordof  rights 
to  a  person  other  than  the  plaintiff. 

There  is  no  limitation  as  to  the  nature 
of  the  suit  to  which  the  provisions  of  S.  103 
B,  B.  T.  Act,  apply.  The  presumption  as  to 
the  correctness  of  the  euLrios  in  tlie  record- 
of rights  will  operate  even  in  a  suit  to  de- 
clare the  entries  incorrect.  TOKHI  SAHU 
V,  TOSI  MUNDA.     13  C-  W-  N-  111 

Cliowthris 

1  Voluntary  paymentS'-Suit  for  declaration 
of  right  to  receive  fees  as  "  chowdJiris'^  of 
certain  bazaars— Suit  not  viaiulalnable. 

The  plaitniffs  sued  for  a  declaration 
that  they  were  the  •'  chowdhris' "  of  the 
bazaars  in  the  villages  Muhammadabad, 
Gohan,  Ghairabad  and  Behan,  and  that  the 
defendants  were  not  the  "chowdhris  "  of 
the  said  bazaars  and  wore  not  entitled  to 
take  '  chowdhris  '  dues. 

Heldy  that  such  a  suit  was  not 
maintainable.  N.  W.  P.  H.  G.  Rep.  1367,  p. 
271;  lb.,  p.  80  and  N.  \V.  P. -H.  G.  Hop. 
1869,  p.  281  foil.— BARSATI  V.  GH  \  IRU. 
1907  A.  W.  N.  228=A.  L.  J.  715  =  29 
A.    683. 

Chowkidari  Act 

See  Bengal  Act  VI.  of  1870  Gol:  55  to 
57.  P.  I. 

ChauKidari  Clialirau  Land. 

1  Assessment— Arrears  for  three  years — 
Sale  for  arrears  of  three  years— Sale,  vali- 
diyt  of.     11   C.  VV.  N.   1107   Col.  31  P.  II. 


Chaukidari  Chakran  Land    {Coufd). 

2  Gontracts  —  Resumption  of  chakrftH 
land — Lessee  from  chowkidari,  rights  of.  12 
G.    W.    N.    161—35    G.    185   Col.    56    P.   II. 

3  Purchaser — Presumption  and  transfer 
—  Presumption  of  fact  — Fresh  settlement  — 
Parent  estate.     33   C.   590   Col.   55    P.    II. 

4  Chowkidari, — Putni,  construction— Ze- 
mindar— Putnidar — Lands  held  by  Choiuki- 
dar,   revert    to   whom,   on   resumption. 

In  the  absence  of  a  contract  to  the 
contrary,  the  Zemindar,  who  appoints  and 
dismisses  chovvkidars  and  is  in  enjoyment 
of  their  services  since  the  creation  of  the 
putni  lease,  is  entitled  to  the  lands  held 
by  the  chowkidars,  after  the  resumptioa 
of  such  lands  by  the  Government  5  C.  L. 
J.  28  D.  NITYA  NUND  HAZR  \  u.  M.XlIA- 
RAJADHIRAJ    BEJOY  GHAND  MOHATAB 

7  C.  L    J.  593. 

5  Resumption— Effect  of — Trespasser — Bo- 
nafide  lessee  from— Status,  9  G.  W.  N.  571 
Gol.    157   P.   II. 

g  Resumption— Onus — Resumptioa  and 
transfer    32  G.    1107   Gol.    234   P.  II. 

7  Resumption— Title— Chowkidar's  poiuer  to 
appoint: — 

Certain  Chaukidari  Chakran  lands  were 
resumed  by  the  Government  and  transferr- 
ed to  the  holder  of  the  .^emindari  with- 
in which  they  were  situated.  Long  ante- 
rior to  this,  the  whole  of  the  Zemindari 
excluding  certain  lands  in  khas  possession 
of  the  Zemindar,  had  been  granted  in  put- 
ni. The  putnidar  claimed  to  be  entitled 
to  the  resumed  land.  The  zemindar  and 
the  lessee  from  him  resisted  the  claim  oa 
the  ground  that  as  under  the  putni  lease 
right  was  reserved  to  the  zemindar  to  ap- 
point Chaukidars  upon  a  vacancy  arising 
in  the  office,  the  zamiadar  was  entitled  to 
the    lands    upon   resumption. 

Held,  that  the  facts  that  the  zemindar 
was  entitled  to  make  an  appointment  to 
the  oflfico  of  Chaukidar  did  not  create  ia 
him  an  interest  in  the  lands  held  by  the 
Ghaukidars,  which  upon  resumption  and 
transfer  to  the  zemindar,  would  pass  to  the 
putnidar  from  whose  lease  they  had  not 
be«n  excepted. -GRISH  CHANDRA  ROY 
V.   HEM     CHANDRA     ROY.      5    C.     L-    J. 

28. 

8  Redemption  of,  settlement  with  zemindar, 
sale  f  or  non-payment  of  Government  revenue — 
Surp  lis  sale  proceeds,  apportionment  of. 

When  Chaukidari  Chakran  lands  after 
resumption  and  transfer  to  the  Zemindars, 
have  been  sold  for  non-payment  of  the  Gov- 
ernment assessment,  the  Zemindar  as  also 
the  putnidar  are  entitled  to  share  in  the  sur- 
plus sale  proceeds,  provided  the  Ghakraa 
lands  are  included  within  the  putni  grant. 
The  determination  of  this  question  does  nob 
depend  upon  the  decision  of  the  question  of 
the  right  of  the  putnidar  to  hold  the  chak- 
ran land  upon  payment  of  additional  rent 
HARI  DAS  GOSWA.MI  v,  lUSTARi:^! 
GUPTA.     5  C.  L.J.  80. 
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Chaukidari  Chakran  Land     {Contd). 

9  Rfidempiion — Landlord  and  Tenant — 
Ch'nokidaH  Chakran  Land,  resumption  of — 
Putnl  Lease— Ejcdmcnt. 

Wlion  under  tho  terms  of  a  pufcni  leaso 
tbe  putiiidav  is  entitled  to  all  ro.-iumod  landn 
and  c-jrlain  chnwkid>iri  chakran  land  witbia 
tbe  putni  la  vo-iiunod  by  government  and  made 
over  to  the  z.\miiidar,  the  zamindar  cannot  by 
iiUovving  tbe  old  cbowkidar  to  remain  on  tbe 
land  and  acc-ptiTig  rout  from  him,  protect  the 
latter  from  ojectmout  at  the  instance  of  the 
plaintif!.  Bonad  Lai  Pakrashi  v.  Kalii  Prat 
manik,  (I.  L.  E.,  20  Cal.  708)  and  Hari  Na- 
rain  Mozumdar  (4  0.  W.  N,  814)  distinguish- 
ed. UPENDUA  NAKAYAN  BliUTTAOHA- 
BYYA  V  PAUTAP  CHANDER  PAUDIIAN. 
4C  W.  N  S20  =  S1C  703 

10  Rusumprion— Haiyat  for  12  years  be- 
fore Act  X  of  1859  Bengal— Right  of  occupan- 
cy— Tenancy  on  resumption  of  land.  8  C. 
W.  N.  BGO— 31  0.  1021  Col.  27  P.  II. 

11  Resumption  and  settlement  with  ze- 
mindar-Right to  putnidar  to  possession — Lia- 
bility to  pay  revenue  assessed — Resumed 
Land,  if  formed  a  separate  estate — 34  C.  109 
Col.  57  P.  II. 

11  a  Resuviption  and  transfer  to  Zamin- 
dar — Jiecovery  of  same  by  putnidar —iSwii  for 
specific  pcrf 07  mmce,  if  necessary. 

Where  chakran  lands  were  included  in 
the  putni  potta  granted  by  the  ^amindars 
to  tbe  plaintiffs  before  the  resumption  thereof 
under    the  Obowkidari  Act. 

I{p,ld — That,  upon  resumption  and  trans- 
fer of  the  lands  to  the  Zamindars,  the  remedy 
of  the  putnidars  was  to  bring  a  suit  for 
recovery  of  po^sses^ion,  and  not  a  suit  for 
specific  porformanc.  of  a  contract  34  G.  564, 
not  followed,  11  C.  W.  N.  201—34  C.  108  and  4 
C.  W.  ^.8U,  referred  to.  KUMARBUNWA- 
RI  MUKUNDA  DEB  BAHADUR  v.  BIN- 
DHU  SUNDARTHAKUR.  12  C- W- N- 459 
=7C.  L.J.  439=35  C- S46. 

12  Suit  for  partial  partition  of  Chowkidari 
of  portion  of  estate  whether  m.iintainable. 
SAYD  HABIBUR  RASUL  ABDUL  FAIZ  v. 
ASHITA  MOHAN  GHOSH.  ISC-W-N- 640 
— See  Partition, 

13  Whether  an  entry  in  chowkidari  regis- 
ter is  made  in  discharge  of  of&cial  duty  and 
in  the  ordinary  course  of  business.  SHEO- 
NANDAN  SINGH  v.  JEONANDAN  DUSADH. 
13  C.  W.  N.  ll.—See  Evidence  Act  S.  32  [2),  35. 

GbowKidari  rates. 

1  Local  rate— Patwari  rate— Liability  of 
under-proprietor — Arrears  of  rent— Suit  for. 
JAGE.-.HAR  V.  MAHABIR  BAKHSH  SINGH. 
5  0-  C.  43.— See  Local  Bales  kct  V.  of  1S94  S. 
7,  8,  U. 

Christians  Native  Trust. 

1  Trust— Gift  to  Mission  Society  for  estab- 
lishing Kative  CUrisLia'as  hamlet- Houso  in 
bamlet  let  out  to  notice  christian  tenant^ 
Right  to  object,  8.  C.  W.  N.  918  Col.  546  P.  I. 


Ciialasama  Gamati  Qarasias. 

Custom— Hindu  Law— Adoption  —Oaua-- 
Ago  of  ceremonial  competence.  27  B,  492  Col, 
2040  P.I. 

Chun  da  wand. 

1  Succession  —  -  Pagwand — Ghundawand — 
Sarai  Jats  of  Dhoplur  village,  Batata  Tahsil, 
Gurdaspur  District. 

Found,  that  among  Sarai  Jats  of  Dholpur 
village,  B,\,tala  Tahdil,  Gurdaspur  District, 
custom  of  chundait) md  prevails  in  matters  of 
succession.     L\BH     SINGH      v.      NARAIN 

SINGH.    142  p.  L-  R- 1908. 

2  G  ustom-S  uccesfioii — Ghundavand —  Pag- 
vand — Rathls   of   Palampur. 

Held,  that  Rithia  of  Palampur  are  go- 
verned by  Chundavand  rule  in  matters  of 
succession.  MUS3  VMMAT  KUNDO  v.  SHIB 
DIAL.    17  P  L  a  1902  =  22  P  R    1902- 

3  Oustom-SuocGssion-Ohundawand.  Pag- 
wand—  Whole  and  half  blood — Name  Baj- 
pafco  of  Hoabiapur  Tehsil — Evidence  Act  I  of 
1872   S.   65     (c). 

Pound  that  Chundawand  rule  of  suc- 
cession prevailed  the  family  of  the  parties 
who  were  Nam  Rajputa  of  Hoshiarpur 
Tahsil,  and  that  the  agnates  of  the  whole- 
blood  had  preference  over  the  agnates  of 
the  half-blood  on  the  principle  laid  down 
ia  the  Full  Bench  Case.— 4  P.  R.  1891. 
NATHA  V.  HURMAT.  31  P  R  1900  =  14 
P   L  R  1904. 

See  for  other   facts  Col:   138   P.  L 
4-     Gustom — Tribal,      Family — Succession — 
Pagwand— Ohundawand—  Yusafzai    Pathans 
of    Dujana,    Rohtak  District. 

Gustom  in  tbe  Punjab  is  tribal  or 
family  custom  and  not  local  custom.  There 
is  no  general  custom'for  a  village.  Differ- 
ent tribes  living  in  the  same  village  may 
observe  different  custom.  In  determining 
custom  binding  on  the  parties  to  a  suit 
more  account  should  be  taken  of  the  resi- 
dence of  the  parties  than  of  the  villages 
where    the   land    in    suit   is   situate. 

Found,  that  the  Yusafzai  Pathans  of 
Dujana  followed  the  Pagwand  custom  in 
matters   of   su3cession. 

Held,  that  an  entry  in  the  Biwaj-i-am 
of  one  of^  the  villages  in  which  the  pro- 
perty in  suit  was  situate  to  the  effect  that 
Ghundaioand  rule  was  prevailing  in  the 
village  was  not  sufficient  to  prove  that  the 
parties  were  not  governed  by  Pagwan  rule 
ISHRAT  ALI  KHAN  v  AHMAD  ALI  KHAN 
127  •?.  L    R    1904- 

Chur  land. 

See   alluvion   and  diluvion. 

Circuit  Committee. 

Mokhasa  tenure.  Meaning  of — Service 
tenure  —Gircuit  Committee.  Proceedings  of — 
1  Evidence. 

The  tenure  known  as  *'  Mokhasa  "  ia 
I  one  which  was  created   by   an    assignment 
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Circuit  Committee.    {Conld). 

of  a  village  or  laud  to  aa  iudivldual 
either  rent-free  or  at  a  low  quit-rent  on 
condition  of   Morvice, 

Where  such  a  tenure  was  created  as  a 
grant  subject  to  a  burden  of  service  and  not 
merely  as  a  grant  in  liou  of  wages,  so  long  as 
the  holder  of  the  gcant  is  williug  and  able  to 
perform  the  service,  the  zamiudar  has  no 
right  to  put  an  end  to  the  tenure  whether 
the  service  is  required  or  not. 

The  proceedings  of  the  Circuit  Com- 
mittee of  178G  are  good  evidence  with  refer- 
ence to  the  system  upon  which  the  Govarn- 
ment  claimed  to  deii.l  with  the  zemindar's 
property  but  they  cannot  affect  the  rights  of 
the  'Mokhasadars'  as  against  the  zemindars. 
SHI  RAJA  VENKATA  NARASIMHA  APPA 
RAO  BAHADUR  v.  SHI  RAJA  SOBEIA- 
NADRI    APPA    RAO    BAHADUR.     3.  C.  L. 

J.  1  =  8  B.,  L.  R  ,  1  =  10  C  W-  N.  161=3  A 
L.  J.  66  =  16  ML.  J.  1=1  M.  LT.  3=29 
M.  62(P.  C). 

Citation. 

Probate  and  Administration  Act  (V  of 
1881)— Proo/  0/  will  when  hair-at-law  not 
cited. 

Where  in  an  application  for  probate  by 
one  of  seveial  executors,  the  widow  of  the 
testator,  who  was  the  next  heiress,  was  not 
cited,  and  she  afterwards  applied  that  the 
probate  of  the  alleged  Will  may  be  re-cailed 
and  it  may  be  ordered  that  the  said  alleged 
Will  be  proved  in    her  presence. 

Held,  that  the  petitioner  was  entitled 
to  have  the  Will  proved  iu  her  presence, 
and  the  Will  should  be  re-called  until  prov- 
ed by  evidence  given  in  the  way  usual  in 
probate  cases.  ELOKESHI  DA3SI  v.  HAHI 
PROSAD  SOOR.  7  W.  N.  Cm  450=80 
Cm  629. 

City  of  Bombay  Improvement  Act  IV  of 
1898. 

See  Bombay  Act  IV  of  1898  Cols.  S 22— 224 
P.  II 


City  of  Madras 

1884. 


Municipal  Act  I  of 


See  Madras  Act  I  of  188i. 
Civil  Courts. 

"l    See  Act  Bombay  Act  XI V  of  1869  Col .  190, 
191  P.  11. 

2  See  Oudli  Act  IV  of  1901. 

3  See  Chowkidari  Chakran  land. 

4  Jurisdiction  of —  Title— Question  of — 
Extent  of  interest.     2  C.  L.  J.  B51. 

NoTE-ii  0.  L.  J.  351     read  for   2     L.  J. 
351  Col.  65  P.  II. 

6  Jurisdiction  of — Suit  for  grant  made 
by  a  Government  officer  on  behalf  of  the 
Grown  is  maintainable.  26  M.  2G8  Col.  92i 
P.I. 


Civil  Courts    (Contd.) 

Q  Jurisdiction  of — Second  appeal  treated 
as  application  for  revision.  7  B.  L,  R.  288 
Col.  1  ;20  P.  I. 

7  Jurisdiction  of — Power  to  manage  the 
judgement  debtors  estate.  28  C.  G80  Col. 
i32U  P.  I. 

8  Jurisiiction  of—K'Lvtaon  Rules  1894^ 
Rules  21,  dO  and  4'J—KhaLkari  rUjhts  — Order 
of  Settlement  Officer.  Suit  for  cancellation  of  — 
Jurisdiction  of  Civil  and  Revenue  Courts. 

Held,  that  a  Civil  Court  ha.s  no  jurisdic- 
tion to  hear  a  suit  for  cancellation  of  aa 
order  of  a  Settlement  Officer  in  Kunaorh 
declaring  that  a  certain  pjfson  posses-sed 
Khaikarl  rights  in  a  certain  bmd.  KGMIA. 
GIRO  y.  NAHOTaM      AWN  1905  P  1- 

9  Jurisdiction  of — Rent  All — (XXII  of 
1886),  s.  108,  ct.  (15)— Appointed  lambardar — 
Projcts  collected  by  deceased  lambardar,  suit  for, 
in  Rent  Court  cjjainst  Juts  son  (Lambj-rdar) 

The  Plaintiff,  a  co-sharer,  sued  the 
Defendant  who  was  lambardar  of  the  mahal 
for  the  recovery  of  arrears  of  profits,  a  portion 
of  which  related  to  130J  F.  during  which 
the    Djfendant's    father    wa;^    the  lambardar. 

Held,  that  a  suic  against  the  son  or  heir 
of  a  deceased  lambardar  who  has  beea 
himself  appointed  lambardar  for  profits 
colleoted  by  his  predecessors  should  in  Oudh. 
bo  laid  in  a  Civil  Court  ;  R.  A.  R.  No  47, 
approved.  BANKEY  v.  UiMRAO  LAL.  8  0- 
C  .  206. 

10  Jurisdiction  of  Civil  and  Revenue  Courts 
— Suit  by  usufructuary  mortgagee  of  an  oc- 
cupancy holding  for  possession. 

Held,  that  Civil  Court  and  not  Revenue 
Court  has  jatisdiction  t)  entertain  a  suit 
for  possession  by  a  usulructuary  mortgagee 
of  an  occupancy  holding.  BINDESHRI 
RAI    V.  SADHO  CHAH  \N  HAI.     W-  N-  Am 

1904.  p.  132-26  A.  591. 

11  Jurisdiction  of — '•  A  jy  other  written 
grant  " — "  Treaty  "  conslruoiion  of  document, 
29  B.  19  Col.  201  P.  II. 

12  Magistrate  acting  under  S.  4S8  Cr.  P. 
Code — Effect  of  Civil  Courts  decree. 

Courts  exercising  jurisdiction  under  S. 
488  of  the  Cr.  P.  Code,  often  decide  questions 
of  marriage,  divorce,  paternity  and  so  forth 
bui-  such  decisions  are  not  binding  on  tht 
parties  in  their  litigations  in  Civil  Courts. 
On  the  other  hand,  if  a  competent  Civil  Court 
has  decided  that  A  is  not  and  nevei'  has  been 
the  wife  of  B,  thcn'a  IMagistra  a  cannot,  in 
proceedings  under  S.  483,  hold  that  A  is  the 
wife  of  B  and  order  B  to  maintain  her.  The 
^lagistcate  is  bound,  in  such  p.ocoodings,  to 
take  into  consideration  the  e  ioct  of  a  Civil 
/ourt's  decree,  if  any,  on  the  matters  he  has 
L'-'  decide  iu  the  proceedings.  14  0.  276  fol- 
lowed. NAWAB  ZQLKlKai  KHAN  v. 
MUS3AMMAT  ZAINAB  BEGAM.  d  0-  C- 
49(B). 

13  Possession    by    order   of    Civil    Court, 
claim  to  joint  possession   Cr.  P.   Code  S.    146. 

Section  145  of  the  Criminal  Procedure 
Code  contemplates  a  disuj^  te  u>aween  two 
parties,  each  of  which  asserts  the  right  to 
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hold   actual   possession   of    the   property    as 
against   the  other     and    not    a    dispute     bo 
twoou    parties  claiming   to  hold   joint  posses- 
sion,   and    neither    contesting   such    right. — 
4,  C.    W.    N.  420  juUoived. 

Tu  the  latter  case,  if  a  breach  of  the 
peace  is  likely  to  take  place  tijo  Magistrate 
is  competent  to  take  other  moasuros  to  pre- 
vent it,  loaviog  the  contending  p^.rties  to 
boitle  their  disputod  in  the  Civil  Court  if 
they   cannot   settle    them    amicably 

The  lirst  party  obtaiuod  a  decree  against 
the  mother  of  the  second  party,  in  a  suit 
in  which  the  second  party  had  been  also 
iinpljiided  as  defendants,  and  property  sold 
in  execution  of  the  dooree  was  purchased 
by  tha  lirst  party  and  they  obtained  pos- 
sjssion  of  it,  and  sale  certificate  was  grant- 
ed to  them.  Th3  names  of  the  second  party 
were  omitted  by  Court  executing  the  dec- 
ree from  the  sale-certificate,  on  the  ground 
thai    they    wore  not    tue   debtors. 

Held,  that  the  possession  of  the  first 
parly  should  have  been  upheld  by  the  Ma- 
gistrate, and  the  other  party  referred  to 
Civil  Court-5  C.  W.  N.,  563,  folloiued. 
KlilSTA  ALAHADINI  DASI  v.  RADHA 
SYAM   PANDAY.     7  C.  W-    N-   118. 

It  Poiuer  of  Civil  Courts  to  question 
reasons  assigned  by  Revenue  authorities  for 
gi anting  or  refusing  applications  for  Dar- 
khast — Board's  standing  order.  No  15,  Rule 
4,  5,  7,  11,  Id  and  14 — Wliether  grant  of  a 
Patta  is  a  matter  of  contract,  Darkhast  Buls— 
Nature  of  grant, 

A  applied  to  the  tahsildar  under  Rule 
IV  of  the  Darkhast  rules  for  a  grant  of  land 
The  tahsildar  made  the  grant  under  rule 
VII  on  the  10th  May  1897  and  the  grant 
Btatad  that  it  was  subject  to  the  result  of  any 
appoal  that  might  be  preferred.  On  the  15th 
July  1897  and  on  the  2nd  November  1897,  two 
appeals  were  preferred  to  the  Deputy  Collec- 
tor against  the  grant.  On  the  15th  June  1898, 
the  Deputy  Collector  issued  a  patta  to  A  in 
pursuance  of  the  grant.  The  appeals  were 
heard  on  the  28th  June  1899,  af  uer  notice  to 
A,  and  the  grant  by  the  tahsildar -wAa  set  aside 
on  the  ground  that  the  notice  under  Rule 
V.  was  not  duly  published.  A  appealed  to 
the  Collector  and  to  the  Bo  .ti  of  Revenue 
and  bis  appeals  were  dismissed.  The  pre- 
sent suit  was  instituted  by  A  for  a  declara- 
tioo  that  the  lands  had  become  his  property 
and  that  the  Deputy  Collector's  order  can- 
celling the  grant  was  null  and  void  or  in  the 
alternative  for  a  decree  directing  the  defen- 
dant to  pay  the  kist  paid  by  A  and  the  cost 
of  the  improvements  effected  by  him.  The 
Court  of  first  instance  granted  the  declaration 
prayed  for.  O  n  appeal,  the  Subordinate  judge, 
holding  that  it  was  not  open  to  the  Civil 
Courts  to  question  the  propriety  of  the  cancel- 
lation by  thj  Deputy  Collector,  modified  the 
decree  by  granting  the  alternative  reiitjf 
claimed  in  respect  of  kist  and  improvemeul.>: 
On  appeal  to  the  High  Court,  held 

Per  Sir   Arnold   White,  C.  J.     It   is   not 


Civil  Courts    (Contd) 

open  to  a  Civil  Court  to  cancel  a  patta  be- 
cause some  of  the  formalities  of  the  Darkhast 
rules  have  not  been  observed.  It  may,  how- 
ever, set  aside  an  order  of  an  Appellate 
Revenue  Tribunal  which  allows  an  appeal 
against  a  grant  by  a  Revenue  offcer  on  the 
ground  of  irregularity  of  procedure  if  it  ia 
of  opinion  that  there  is  no  evidence  of 
irregularity,  although  it  will  not  be  open  to 
the  Civil  Court  to  interfere  if  the  tahsildar 
declined  to  make  the  grant  on  the  ground  of 
irregularity  of  procedure.  In  the  former 
case  there  is  a  conditional  contract  but  ia 
the  latter  there  is  no  contract  at  all. 

Per  Benson,    F. — Under     the     rules,   the 
tahsildar   has   po\Aer  only    to   make     a    con- 
ditional   grant  afid   the     issue     of    a     patta 
does     not     alter   the   conditional    nature   of 
the   grant.     A    patta   is   in    the    nature    of  a 
more    bill    and  is    not  a  grant  or  conveyance. 
It     is     not   open    to     the     Civil     Courts     to 
discuss    the   sufficiency    or  otherwise    of    the 
grounds    on    which  the  Darkhast   authorities 
whether   original    or    appellate    grant   or  re- 
fuse  to   grant,  Governmont   lands  to     parties 
applying   for  tham,   so  long  as  those    author- 
ities  act   within    the    scope    of     the   author- 
ity  conferred    on    them    by    the  rules.     The 
Secretary   of  Slate  for  India -v.  Kasturi  Reddit 
(I.  L.  R.,  26   Mad.   268),   referred    to   and  ap- 
proved.   Savpani   Asari    v.   The   Collector   of 
Coimbatore,  "(I.   L.    R.,  26   Mad.   742),  referr- 
ed to  and  approved -MUTHU  VEERA  VAN- 
DAYAN   V.  SECRETARY    OP   STATE   FOR 
INDIA,  1.  M  L.  T    278=29  M.  461,  ap- 
peal thereon  dismissed,  2  M-  L-  T* 
i4j    (F.  B.)  =  M.  270 

15  Religious  Endowments  Act  S.  5 — Ap. 
pointment  of  manager  by  Civil  Court— Re- 
vision.    26  M.  85  Col.  70  P.  I. 

16  'Revenue  Sale  Law  S.  5— Irregularity — 
Colloctcr  ordering  exemption  from  sale — 
Conditional  order — ESect  of  notice  of  sale — 
Courts  power  to  examine.  10  0.  W,  Is.  137 
Col.  33  P.  II. 

Civil  Courts  Act  XII  of  1887. 

S.  13 -^Decree — Execution — Civil  Procedure 
Code  (Act  XIV  of  1882)  Ss.  223  and  649— 
*'  Court,  which  passed  the  decree.^' 

After  a  decree  was  obtained  in  the  Court 
of  the  Subor.linate  Judge  of  Muzaffurpora 
the  Local  Gcveroment  by  notification  form- 
ed Darbhanga,  which  was  included  in  the 
Muzaf!urpore  district,  into  a  separate  dis- 
trict ;  Afterwards  the  assignee  of  the  decree 
applied  to  the  Subordinate  Judg^j  of  Dar- 
bhanga for  institution  of  his  name  and  ex- 
ecution of  the  decree.  The  suit,  if  it  had 
been  instituted  at  the  time  of  the  application 
would  have  had  to  have  been  instituted  at 
the  Darbhanga  Court. 

Held,  thai  under  the  provisions  of  s.  649 
of  the  Civil  Procedure  Code  the  Court  at 
Darbhanga  had  jurisdiction  to  entertain  the 
application.  La  chman  Pande  v.  Madan  Mo- 
huu  Shye,  I.  L.  R.  G  Cal.  513,  and  Jahar  v. 
Kamini  Dubi,   1.  L.  R,  23    Oal.   238,  followed 
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Kalipado  Mukerjoo  v.  Dina  Nath  Mukerjee, 
I.  L.  R.  25  Cal.  3ir.,  and  Banduranga  Mu- 
daliar  v.  Vythiliuga  Beddi,  I.  L.  R.  30  Mad. 
637  disbinguished  UDIT  NAR^IN  CHAU- 
DHURI    V.     M\THURA    PRASAD.    85    C- 

874. 

See  for   other  cases   Act   XII  of  1887   Cols. 

786-792  P.  I. 

Civil  and  Revenue  Courts. 

1  Act  11  of  1901  (Local)  {Agra  Tenancy  Act) 
S.  177 — Question  of  proprietary  title— Jiiris- 
diction     Civil  and  Revenue  Courts. 

Held  that  the  que^tiou  whether  a  tenant, 
defendant  in  a  suit  for  cj^otraent,  is  a  tenant 
of  ono  kind  or  another  is  not  a  quosbion  of 
proprietary  title  within  the  meaning  of  seo- 
tion  177  of  the  Agra  Tonancy  Act  1901. 
Chhitar  Singh  v.  Rap  Singh,  Weekly  Notes, 
1906,  p.  247,  dissented  frona.  NIRANJAN  v. 
GAJADHAR.     80  A-  183. 

2  Act  II  of  1901  (Local)  (Agra  Tenancy 
Act)  Ss.  177,  199,  200— Question  of  proprietary 
title— Appeal — Civil  and  Revenue  Courts — 
Jurisdiccion. 

When  a  Revenue  Court,  under  the 
powers  conferred  on  it  by  section  199  of  the 
Agra  Tenancy  Act,  1901,  decides  a  question 
of  proprietary  title  it  becomes  for  bhe  mo- 
ment a  Civil  Court ;  an  appeal  lies  at  the 
instance  of  either  party  to  the  District  Judge 
and  if  such  an  appeal  is  wrongly  preferred 
to  and  decided  by  a  Com.B.issioner,  such  de- 
cision will  have  no  effect  in  preventing  the 
Revenue  Court's  decree  from  becoming  final. 
GENOA  y.  SUKU  NATH  RAl.     30  A.  25- 

Civil  Courts,  Lower  Burma. 

Jurisdictiori  of — Ss.  506— 5^ -i  C.  P.  G.  Act 
XIV  of  1382— Award  made  otherwise  than  an 
a  refiiraice  under— Suit  to  set  aside  such  an 
award,  Jiiaintainability  of. 

Held,  that  a  suit  to  set  aside  an  award 
made  oiherwise  than  on  a  reference  under 
Chap.  XXXVII  of  the  Code  is  entertainable 
by  a  Civil  Court  in  Lower  Burma  under  S. 
39  of  the  Specific  Relief  Act.  LU  THA  v. 
MA  SHWE  ME.     3  L-  B.  R-  4. 

Civil  Injury-Remedies. 

Civil  injury —Remedies — Penal  Code  [Act 
XLV  of  18G0),  S^'Clion  \)9  and  4.15 -Cheating 
— Injury   to  iomolainant  — Trivial  injury. 

The  offjnce  of  cheating,  as  dorinod  iu 
section  415  of  the  Ind'au  Penal  Gjde,  cd- 
quires  that  the  person  made  tc  deliver  pro- 
perty, &c.,  or  to  do  or  omit  to  do  any  thing 
which  causes  or  is  likely  to  cause  him  da- 
mage in  body,  mind,  reputation  or  property 
and  which  he  would  not  otherwise  have 
done,  should  bo  ihe  person  who  has  been 
deceived.  The  offence  is  nob  committed  if 
a  third  party,  on  whom  no  dt'ception  has 
been  practised  sustains  pecuniary  loss  in 
consequence   of  the   accuooci's  act 

Where  the  person  deceived  has  sulTered 
owing  to  deception  a  momentary  annoyance 
And   nothing    else   the   Crimin.al   Cuurt   will 


not  take  any  notice  of  it  under  section  99 
of  the  Indian  Penal  Code.  14  P  R  1880  (<  V) 
W.  N.  All.,  1903  p.  23,  17  CaL,  G06  reHfrr- 
ed   to. 

Every  civil  wrong  is  not  criminally  in- 
dictable.    SUNDAR   SINGH  v.  THE   KINQ- 

EMPEROR.  10  PL  R  1905-25  P  R. 
1904   (Cr.). 

Civil  Judgre,  District  Court. 

Civil  Judge  — District  Court— Court  under 
section  26  of  the  Succession  Certificate  Act, 
\QQ^— Succession  Certificate  Act — Jurisdic- 
tion. 

The  Court  of  a  Civil  Judge  not  being 
inferior  in  grade  to  a  District  Court  cannot 
be  inveatad  with  the  functions  of  that  Court 
under  section  2G  of  the  Succession  Certifi- 
cate Aot,  1839.  HIRALAL  MaYARAM  v. 
KHUSHABIRAM     AND     GANGARAM.      15 

C  p.  L.  R   1902  p.  64. 
Civil  Jurisdiction. 

Civil  Jurisdiction— Jurisdiction  of  High 
Court — Nature  of  High  Court's  revisi^nal  jur- 
isdiction— Stay  of  pending  Civil  appeal— 3,5 
C.  909— See  Charter  Act  s.  15. 

Civil  nature,  suit  of. 

See  Civil  Procedure  Code.  Act  V  of  190% 
S.  9   Cols.  911-928  P.  I. 


Civil  Procedure 
1908). 


Code.    (Act  V   of 


See  Cds.   895  to  1717   P.    I. 

1  S.  I,  OXXXII  R.  1,  15-S.  1,-  440,  40S 
— Lunacy — Suit  by  next  frlenl — PlainfiJ'  a, 
person  of  unsound  mind  not  so  found — Not 
exhaust ioe  —  Landlord  and  tenant — Abandon- 
ment—Transfer by  te.nayit  of  non-transfer  ibU 
holding  — Usufructuary    mjrtgage. 

The  provisions  of  s.  463  of  the  Civil 
Procedure  Code  are  not  exhaustiva,  and  a 
lunatic  may  .sud  through  a  next  friend,  evdn 
though  not  adjudgid  a  lunjktic  under  any 
law.  When  a  bsnant  of  a  non-transferabla 
holding  executes  a  a?.ufructuary  mo»-t;3  ^a 
of  it,  pla'j.'s  the  mori-;5ag'30  in  possession, 
abandons  the  holding  and  leaves  tho  vil- 
lage, the  landlord  is  entitled  to  treat  the 
mortgagee  as  a  trespasser  and  to  ask  for 
hiis   eject.nent, 

J'er  MooJcerjje  J.— The  Code  of  Civil  P.o- 
cedure  is  not  exbaasLlve.  A  Court,  ia  wh-.ch 
a  suit  has  been  institabod  by  or  ugMost  a. 
lunatic  not  so  fouod^  has  an  iahercut 
power  to  determine  whether  he  is  a  luua- 
tio  and.  if  he  is  found  to  be  so,  to  make 
an  order  foi  tha  appointment  of  a  :.ext 
friend  or  guardia'.v  a /•  /i/c-'t -- li  \SIIC  FiAUj 
DATCA  V.   blDnu'TUKiIl    DaSI.    10  G    W. 

N.  719  =  4  C    L    J.  303-33  G    lOJi- 

2  S.    1--S.    1— See    Cols.    395,   89G    P.    J. 

3  S.  ^ -S.  '4  — Agra  Teni'vy  Act  (.1.  W. 
P.  Ac.  II  of  2891),'  6".  175,  l3Q.-'De:rs^.'— 
'Order'— Appeal. 

H^.i   ihj.t   no   apt)eal    will    lie   from  aa- 
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appillat;o  ovdnr  of  a  Coll'^otor,  arj  (lis'iiignishorl 
from  an  apellate  docreo,  in  procoddingg 
undor  the  Agra  Teiiaiicy  Aufc,  lUOl,  in 
ordrr  to  docido  what  are  orders  and  whataio 
diH-. reus  under  the  Agra  Tenancy  Act,  11)01  the 
derinitions  contained  in  tlie  Civil  Proonduro 
Code,  S  2,  must  bo  MppliL«d.-DHANl  RAM 
V.  imOL  \  SINGH  I.  L.  R.  27  A-  21-^ 
A    W    N    1904   p  I    152. 

4  S  '■AS.  -^ -Doureo  -  Partition  suit  — 
Withdrawal  of  suit  on  appeal— (3  B.  L.  R. 
5a.J-29    13    See    Col     1^1    P.    I. 

5  S.  2—S.  ii  —  Dcc.r(>n.ScfH''d  accounts,  or- 
di'v  directing  reopening  of  —  Attorney  and 
clirnt — Seltlerntnt  of  nutaxiui  bith,  lohcn  liabl'i 
to  he  m-opencd  —Fidnci'iri/  relaliotmhip  —Onns 
o/  s/ioiviiig  good  J'aiili  -Indian  Contract  Act 
(IX  of  187  n,  S.  16—Eoidencc  Act  {I  of  1872), 
S.  Ill — Independent  advice,  opportunity  to 
obtain— Promissory  note,  assignment  of,  loith- 
out  endorsetnr.nt. 

Plaintiff,  a  solicitor,  had  advanced  vari- 
ous sums  of  money  to  a  client  from  time 
to  time  on  a  mortgage  bond  and  three 
further  charge?.  The  consideration  for  the 
third  further  ciiarg.j  was  tiot  paid  in  cash, 
but  was  made  up  of  (1)  amounts  due  to 
the  plaintiff  on  several  promissory  notes 
in  tiie  plaintiff's  fovour,  (2)  certain  pvo- 
missory  notes  executed  by  the  client  in 
favour  in  third  party,  which  the  plaintiff 
is  said  to  have  "taken  up,"  (3)  balance  of 
amount  due  as  interest  on  the  mortgage 
and  two  further  charge?,  and  (4)  a  certain 
amount  stated  to  have  been  found  due  to 
the  plaintiff  as  costs  for  acting  for  him 
in  various  suits,  upon  a  settlement  made 
of  amounts  due  under  various  taxed  and 
untaxed  bills  a  large  remission  having  been 
in  consideration  of  all  the  bills  not  being 
taxed. 

In  a  suit  by  the  plaintiff  against  the 
heirs  of  the  deceased  client  to  realize  the 
amounts  due  on  the  mortgage  and  the 
three  fuither  charges,  the  plaintiff  obtained 
a  decree  on  the  fivst  thre^  bonds,  but  the 
4th  bond  was  ordered  to  be  reopened,  !-md 
it  was  directed  that  the  plaintiff  "do  get 
all  his  bills  of  costs  up  to  the  3rd  August, 
1908  taxed  by  the  Taxing  Officer  of  the 
High  C  urfc,  and  then  re-file  the  bills  in 
this  Court,  thr^t  then  a  Commissioner  be 
appointed  to  take  accounts  in  the  light 
of  the  observations  in  this  case:  that  after 
the  Commissioner's  report  is  received  and 
the  parties  are  heard  thereon,  final  decree 
will  be  drawn  up  under  8.  89  of  the  Trans- 
fer   of    Property    Act." 

Held,  that  this  order  was  a  decree. 
The  fact  that  the  subordinate  Judge  in- 
tended hereafter  to  adjust  the  equities 
arising  out  of  the  contract,  did  not  in  any 
way  do  away  with  his  adjudicatoion  that 
the  contract,  as  it  stood,  was  not  binding 
on  the  defendants  9.  B.  183.  D.  and  doubted, 
15.    B.   155—18.    1.    A.    6  referred    to. 

As  between  attorney  and  client,  the 
existence  of    fiduciary    relationship    alone, 


C   P  Code.  ( Act  V  of  1908).    (Contd.) 

or  the  fact  that  certain  bills  of  costs  woro 
not  taxed  but  were  settled  out  of  Court 
by  exocution  of  a  deed,  will  not  justify  a 
Court  in  reopening  accounts  settled  on 
which  the  bond  is  based,  unless  sufficient 
grounds  of  suspicion  exist,  or  the  bills  are 
prima  facie  shewn  to  be  extortionate  1.  Chr 
73.  followed.  1  Drury  and  Warrau  567.  D, 
and    explained. 

Section  IG  of  the  Contract  Act  only 
presumes  undue  influence  by  a  person  in 
a  pciiitiou  to  dominate  the  will  of  another, 
when  the  contract  aj^pears  on  the  face  of 
it    to    be    unconscionable. 

To  prove  "good  faith  "  of  a  transaction  in 
which  one  party  stands  in  a  fiduciary  re- 
lationship to  the  other,  it  is  certainly  not 
necessary  to  paove  that  all  the  accounts 
on  which  the  contract  is  based  are  cor- 
rect. 

Under  the  practice  obtaining  in  the 
original  side  of  the  High  Court,  taxation 
of  bills  of  solicitors  is  deemed  to  be  optional 
with  the  client  and  bills  of  costs  are  not 
infrequently    adjusLed    without  taxation. 

The  case  ot  Monohur  Doss  v.  Romanath 
Law  (I.  L.  R.  3  C.  473)  was  decided  on  the 
special  circumstances  of  that  case  and  does 
not  lay  down  any  general  rule  of  law. 

An  attorney  may  be  bound  under  certain 
circumstances  to  adyise  his  client ^to  take 
independent_  advice.  It  is  not  his  business  to 
see  that  the  attorney  selected  by  bis  client 
fulfills  his  duties  to  his  client  and  is  not 
guilty  of  any  remissness  or  negligence.  If  he 
sends  his  client  to  another  attorney  and  is 
ready  to  comply  with  all  reasonable  demands 
for  information,  he  cannot  be  expected  to  do 
more,  or  to  be  responsible  for  another's  omis- 
sions. 

If  the  parties  to  a  promissory  note  agree 
that  on  the  promissor  executing  a  bond  for 
the  amount  due  in  favour  of  a  third  person, 
the  promisee  would  cancel  the  note,  this 
arrangement  M'ould  be  a  perfectly  valid  con- 
tract, v/hether  the  third  parly  paid  any 
money  to  the  promisee  or  nob. 

Although  a  negotiable  instrument  can 
only  be  assigned  by  endorsement,  that  does 
not  prevent  any  arrangement  not  to  negotiate 
the  note  but  to  put  an  end  to  it.  SHAMUL- 
DHONE  DUTT  v.  SRIMUTTY  SUSILA 
BALA  DEBT,  12  aW.    N-  1102, 

6.  S.  2—S.  2— Arbitration  Act  {Act  IX  of 
1899).  Ss.  2  and  19- Order  under  S.  19  not  a 
decree  under  S.  2,  C.  P.  C,  1882—Eeviiion— 
Powers  of  Chief  Couit  under  S.  70  {1)  [b)  Pun- 
jab Courts  Act,  1884 — '*Could  be  instituted  in  a 
Presidency  Toivji,"  in  S.  2,  Arbitration  Act, 
Construction  of. 

An  order  passed  on  an  application,  under 
S,  19,  Act  IX  of  1899,  for  stay  of  proceedings 
or  for  refusing  to  stay  proceedings,  is  not  a 
decree  within  the  terms  of  S.  2,  C.  P.  C,  1882. 
So  the  Chief  Court  has  no  power  to  have  the 
order  revised,  under  S.  70  (1)  [b),  Punjab 
Courts  Act,  1884.  7G  P.  K.  1808,  70  P.  R.  1904 
referred  to,  18  G.  500  not  followed. 
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Tho  words  "could  bo  brought"  in  S.  2, 
Act  IX  of  1892  show  that  tho  Act  ia  nob  limit- 
ed to  suits  which  cannot  bo  instituted  olso- 
where  than  in  a  Presidency  town,  but  applies 
to  suits,  which  can  be  instituted,  at  the 
plaiotiff's  option,  in  a  presidency  town  or 
elsewhere.  0LKI\1ENT8  &  Co.  ?;.  RATTAN 
SINGH,    146  PR  1908 

7.  S.  2  O.  XLIR.  5—Ss.  2,  545.  Order 
fefusing  to  stay  txecution  of  a  decree  under 
appeal  —  Decree — Appeal. 

An  order  by  District  Judge  refusing  to 
make  an  order  for  stay  of  execution  of  a 
decree  under  appeal,  is  a  decree,  and  is  there- 
fore appealable.  29  B.  72,  25  B.  243  referred 
to.     PAMANDAS  GIANCHAND  y.  YARIAL- 

DAS  DHAN00M4L,  2  Sind-    L-  R.  24- 

8.  S.  2-S.  2-See  Col:  890-910  P.  I. 

9.  S.  4— S.  4-See  Cols;  911  P.  I. 
L.    10-     S.  6— S.  6^See  Cols:  911  P.  I. 

f     II.     S.    9  —  S.    11— Offering— Sacrifice— Suit 
for  offering,  viamtainahility   of. 

A  and  B.  were  the  owners  of  a  Zamin- 
dari  within  whicli  was  an  idol  X.  Accord- 
ing to  an  immemorial  custom  the  fiesh  of 
the  first  goat  offered  to  X  by  the  S^baits,  was 
taken  by  the  Zamir.dars.  Upon  the  death  of 
Ay  tho  Sebaits  refused  to  allow  his  represeu- 
tative  C  to  have  a  share  of  the  goat.  C  sued 
for  declaration  of  right  to  share  in  the  flesh 
of  the  sacrificial  goat). 

Held,  that  the  suit  was  maiutainable. 
DURGA  GHARAN  PaTHAK  v.  RAJABALA 
DEBI, 

12     S.  9=S.  11— See  Cols.  911-930  P.  I. 
18.     S.  10— S.  12-See  Cols:  930-932  P.  I. 
14     S.    11 -S.    13— Resjudicata    Col,  932    to 
1060  P.  I. 

1  Applicability  of  Resjudicata— Ref-judi- 
cata  does  not  apply  to  an  application  under 
S.  90  T.  p.  a.  2  A.  L.  J.  379— A.  W.  N.  1905 
P.  144.     See  Col.  696  P.  I. 

2  Competent  Court  Cols.  972,  998,  999  to 
1003  P.  I. 

3  Co  defendants  between  Cols.  982  to 
985  P.  I. 

S.  11  — S.  13— Suit  against  tivo  persons — Om 
of  whom  luas  exonerated  and  a  decree  posf^ed 
agaitist  the  other  -  Subsequent  suit  against  the 
exonerated  d'fendant—Bar  under  S.  13. 

Where  in  a  previous  suit  the  defendant 
was  exonerated,  and  the  petition  as  against 
him  was  dismissed  with  co.^t.'?,  ar.d  a  decree 
for  the  full  amount  was  given  against  the 
Other  defendant,  it  was  held  that  this  was  a 
dismissal  of  the  claim  against  t'-e  exonerated 
defendant  under  S.  l3.  23  B.  235,  32  B.  290 
D.  'JlIIRUYENGADASAI\iy  N.MDU  v. 
BaLAGURUNaTHA  CHETTY.  4  M.  L. 
T  413 

4  Estoppel.     Col.  992  P.  I. 

5  Evidence  necessary  to  prove  plea  of. 
Col.  933  P.  I. 

6  Execution  proceedings,  applicability 
to.     Cols.  945  to  955  P.  I 

7  Exhaustive  if.     Col.  933  P.  I. 

8  Exparte    decree.      Cols.     953     and    955 


9  Heard  and  finally    decided.     Cols.    1008 
to  1011  P.  I. 

10  Inconsistent  decrees.     Col.  934  P.  I, 
Matter   diicctly    and    substantially   in 

Cols.  955  to  979  P.  I. 
Necessary    implication     by     Col.    935 


u 

issue. 

12 

P.  I. 

13 

990  P 

14 


-Reversioners.     Cols.     988     to 


Parties- 
I. 

Parties,  same.     Col.?.  979  to  982,  985  to 
988,  991  to  996  P.  I. 

15  Rent  and   Civil    Court.    Cols.    1003  to 
lOOG  P.  I. 

16  Revenue  and  Civil  Court.     Cols.  1006, 
1007  P.  I. 

17  Settlement  Court.     Col.  1008  P.  I. 

18  Suit  or  issue.     Col.  955  P   I. 

19  Titles  different.     Col.  996  P.  I. 

20  Title  same.     Cols.  996,  997  P.  I, 

21  Expl.  I.     Col.  1011  P.  I. 

22  Expl.  II.     Col.  1011  P   I. 

23  Expl.  III.     Col.  1012  P.  I. 

24  Expl.  IV.     Col.  1012  to  1032  P.  I. 

25  Expl.  V.     Col.  10.33  to  1034  P.  I. 

26  Expl.  VI.  Col,  10.34  and  1035  P.  I. 

Composite  sections. 

27  Ss.  11  and  102--Ss.  13,    -586.     Col.    1085 
P.  I. 

28  S.   11,   0.   II  R.    2--SS.    13,   43.     Cols. 
1035  to  1040  P.  I. 

29  S.  11,  O.  X.  R.  9,    ().  XXVI  R.  13    14— 
Ss.  13,  196.     Col.  1041  P.  I. 

80  S.  11,    O.  XXI  R.  22,   53— Ss.    13,   248, 
273.     Col.  1042,  1043  P.  I. 

81  S.  11,  O.  XXI    R.    66,    70— Ss.    1.3,  287. 
Col.  1043  P.  I. 

I      82     Ss.    11,   47— Ss.     13     244.      Col.     1043, 
I  104 i  P.  I. 

33  S.  11,    0   XXI    R.   06,    67— Ss.  13,    287. 
Col.  j049  P.  I. 

34  S.  11,  O.  XXI,  R.  53~S.  13,  273,   C  ols. 
1046    1048  P.    I. 

35  S.  11,  O.XXIII.  R.  2— S   13,   373.    Col. 
1047.   P.    I. 

86  S.  11,  0.  XXVI     R.    13,  14  and  S.  96— 
S.  73,  326,    540— Col  1047.    P.  I. 

87  S.    11    0.  XLI.    R.   23— S.  13,    562.  Col. 
10.38   P.  I. 

88  S.  14   and  15— See    Coh   1050,  1051   P.  I. 
39     S.    16-S.     16—Provis.o      to— '  Personal 

obedience'  interpretation  of-AppIicabilily  of  the 
proviso  lohere  all  the  defendants  do  not  reside 
within  the  jurudiclion  (/  the  C<  itrt  where  the 
suit  is  instiinted. 

The  expression  '  p«>r'-onal  obedience'  in 
the  proviso  to  S.  16  nmst  be  interpietcd  uith 
special  ii-feronce  to  tho  fact  that  the  defend- 
ants reside  orwoik  within  the  jurisdiction 
of  tho  Court,  wh(v-_'  order  is  to  be  obeyed, 
The  obedience  mu-r  be  such  as  the  defend- 
ants could  rendiv  without  going  beyond  that 
jurisdiction.  In  the  case  of  more  than  one 
defeiidaut,  the  proviso  is  inapplicable,  unless 
all  t])e  defer.daot.s  reside  or  carry  on  business 
or  personally  work  for  gain  within  the 
jurisdiction  of  the  Court  wliere  tho  suit  is 
iiicU,  ii  liia.t   iij   aot    bho   Court   withiu    thQ 
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local  limits  of  whoso  jurisdiction  thu  property 
is  situ  to.  23.  B.  756  followed  BHOJRAJ 
MAHESARI  BANIA   v.    iriRAL\L,    1  N-  L- 

R.  121 

40  S.  IG— S.  IG — Scpecial  jurisdiction — 
First  class  siibordinato  Judge.  8.  B.  L.  R. 
616.     Col   191,  P.  II. 

41  S.  16— S.  16  (d)—SaU  of  immoveable 
piopcrty  in  foreign  territory  by  order  of  Brili,sh 
Insolvency  Court  — Vroperty  not  solely  that  of 
insolvent — Two  thirds  of  properly  oioned  by 
plaintiih — Suit  to  recover  twolhiids  of  pur- 
chase-money, whether  a  suit  for  the  dettrmina- 
Hon  of  an  interest  in  immoveable  property — 
Jurisdiction  '-Revision. 

A  house,  which  was  the  joint  property 
of  the  plaintiffs  and  the  defendant,  their 
brother,  who  became  an  insolvent,  was  sit- 
uate in  a  place  within  the  jurisdiction  of  a 
foreign  state.  It  was  sold  by  the  order  of  a 
British  Insolvency  Court  during  certain 
insolvency  proceedings  taken  against  the 
defendant.  The  proceeds  of  the  sale,  after 
deducting  commission,  were  made  over  to  an- 
other defendant,  who  was  the  mortgagee- 
creditor  of  the  defendant,  and  the  plaintiffs 
sued  the  mortgagae  creditor  for  a  refund  of 
their  two  thirds  share  of  the  purchase 
money. 

Held,  that  the  suit  directly  affected  an 
interest  in  immoveable  pi  operty,  and,  as  such, 
was  0L.e  "  for  the  determination  of  any  right 
to  or  interest  in  immoveable  property,"  with- 
in the  meaning  of  S.  16  (a)  of  the  Civ.  Pro. 
Code,  that  it  could  only  be  taken  cognisance 
of  by  the  Court  within  whose  jurisdiction 
the  property  was  situate,  and  as  such  was  not 
xnaiutaiuable  iu  Bxitiah  Courts  23  jI.  227  E  ; 
4  B.  H.  C.  173,  6  B.  H.  C  29,  23  B.  22,  24  B 
407,6  M.  314  referred  to,  nor,  should  there 
beany  doubt  on  the  question  of  jurisdiction, 
was  it  a  proper  case  for  interference  on  re- 
vision. HARl  RAM  v.  KANSHI  RAM.  122 
p.  R.  1908- 

42  Ss.  16,  18  "Ss.  16,  19— Misjoinder  of 
parties-  Multifariousness — Suit  by  heir  to 
recover  property  from  co  heir  and  transferees 
from  him — Property  situate  in  d'iffe'>-ent  dis- 
tricii-Comprvinise  of  part  of  claim- Jurisdiction, 

The  plaintiff  sued  as  heiress  of  her  father 
to  recover  from  her  brother  and  from  certain 
transferees  from  him  her  share  in  the  pro- 
perty of  hCi.'  decerused  father.  The  suit  was 
brought  in  the  Court  of  the  Subordinate 
Judgu  of  Bareiily.  Part  of  the  prbperty  claim- 
ed was  situated  in  the  Bareiily  district  and 
part  in  the  district  of  Bara  Banki  in  Oudh. 
During  the  course  of  the  suit  a  compromise 
was  arrived  at  regarding  the  Bareiily  property 
and  the  suit  proceeded  with  reference  to  the 
property  in  Oudh  alone. 

Held,  (1)  tiaat  the  plaintiff  had  properly 
Impleaded  her  brother  and  ihe  transferees 
from  him  as  co-defendants  in  one  suit,  and 
(2)  that  there  beiug  uo  fraud  or  improper 
motive  alleged  with  reference  either  to  the 
compromise  cr  to  the  filii-g  of  the  suit  ia  the  1 
Court  tJit  Bareiily,  the  Court  was  uob  by  reusoa  j 


C.  p.  Codo.  (Act  V  of  1908.)    (Contd). 

of  the  compromise  divested  of  jurisdiction  to 
hear  and  decide  the  suit  in  respect  of  the 
property  .situate  in  Oudh  Ram  Riji  v.  Dhup 
Narain,  Weekly  Notes,  1885,  p  125,  overruled 
Tndar  Kuar  v.  Gur  Prasad,  I.  L.  'i.  11  All.  33, 
Ma/.har  Ali  Khan  y.  Sajjid  Husain  Khan,  I. 
L.  R  24  All.  358,  Parbnti  Kunwar  u.  Mahmud 
Patima,  I.  Tj.  R  29  All  ,  237.  Tshm  'Jhundec 
Hazra  o.  Rimo,;war  M  )ndul,  I.  L.  R  24  Cal, 
B31,  and  Nundo  Kumar  N.wker  ".  Banomali 
Gayan,  I.  L.  R  29  Gal.,  871.  referred  to. 
Ganeshi  Lai  v.  Khnirati  Singh,  I.  Tj.  R  16  All. 
279,  distinguished,  Kb  ttijfi.  v.  Ismail,  I.  D. 
R.  12  Mad,  38U,  followed.  KUBRA  JAN  v. 
RAM  BALI.  A.  W  1^  1903  ?  235-5  A- 
L.  J.  647-4  M  L  T    392-;i9  A  560- 

43  S.  16  -S.  16.— .S'ee  Cols.  1052—1053  P.  1. 

44  S.  17 -S.  19  4  0  n.  307.- See  Cause  of 
action.  No.  93,  80  A.  56)  No.  42  supra,  and 
Col.  1053  P.  I. 

44  {a)-3.  18-S.  19-30  A.  560  No.  42 
sup  ra. 

45  Ss.  18  t3  ST.— See  :}ols.  1053  to  1070  P.  I, 

46  Ss.  38,  39,  41,  113— Ss.  223,  617 —Deer 66 

passed  by  a  Court-  of  Smill  Causes  —  Attachment 
and  sale  of  ivimoveable  p-')perty — Decree  sent 
for  execution  to  Munsiff —Appeal — Ss.  27  and 
35,  Provincial  Small  Causes  Courts  Act. 

A  decree  passed  by  a  Court  of  Small  Causes 
sought  to  attach  and  sell  immoveable  pro- 
perty and  wa*^,  therefore,  seat  for  execution 
to  the  Munsiff'o  Court  under  3.  223,  Coda  of 
Civil  Procedure.  Appl  cation  having  been 
mida  for  execution  iu  the  Munsiff's  Court, 
the  judgment-debtor  raised  certain  objections 
which  were  overruled. 

Held,  that  the  appeal  lay  to  the  District 
Judg7,  neither  the  suit  nor  the  oxicutioa 
proGselings  having  been  transferred  to  the 
Munsiff's  Court,  but  the  decree  having  been 
sent  uvJer  S.  223  of  the  Code,  Had  the  suit 
or  the  ex3cut!0  1  proceeding  been  trinsfcrred 
to  the  MuQsiff's  Court  under  S.  25  of  the  Coda 
or  the  execution  proceedings  instituted  ia 
the  Munsiff's  Court  under  S.  35,  Provincial 
SmT,ll  Causes  Courts  Act,  the  proceedings 
held  in  tlie  Munsiff's  Court  might  be  regarded 
as  proceedings  held  by  a  Court  of  Sm-ill 
Causes.  S.  27  of  Small  Causes  Courts  Act  has 
no  application  to  a  ca>e  of  this  kind,  AT- 
WARl  0.  MAIKU.     5  A-  L-  J-  612. 

4f  S.  33,  33,  41,  0.  XKl  R  29  ~S.  223,  243 
—  Exiculion  of  decree — Suit  between  decree- 
holder  and  judgement- debt  or — Competency  of 
Court  executing  decree  to  stay  execution  pend- 
ing suit. 

A  Court,  to  which  decree  is  transmitted 
for  execution,  has  power  to  act  under  S. 
213,  0.  P.  Code  and  has  jarisdiction  to  stay 
proce?diQg3  under  that  sjotioa  in  executiou 
of  the  iorm3r  decree,  uatil  a  suit  pending 
in  that  Court  between  the  judgment-debtor 
and  the  decree-holder  is  decided.  6  N  W.  P. 
13i,  7  A.  73,  and  10  A  339  referred  to.  BIIAG- 
VAN    KAUR     V.   GAJIND.vB   SINGH.    130 

?  E  1903.  ^  ,. 

43.     5.  33 .fo  44— See  Cols.  1070  to    1073  P.  I. 

i3.    ^.  i7,  2ii  wheihii  Hts  the  iriai  oj  «»j 
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issue  involved  iti  the  question  vuntioned  in 
the  seclion — Issue  raised  at  the  instance  of  a 
defendant   in  a  suit   brought   against  him. 

The  effect  of  S.  244,' Oiv.  Pro.  Code,  is  to 
debar  a  plaintiff  from  bringing  a  suit  for 
the  determination  of  a  question,  relating 
to  the  execution,  discbarge,  or  satisfaction  of 
a  decree  which  has  arisen  between  himself 
and  the  defendant  as  parties  to  the  suit  in 
which  the  decree  was  obtained,  but  not  to 
debar  a  defendant  from  setting  by  way  of 
defence  a  matter  which  relates  to  the  exe- 
cution, discbarge,  or  satisfaction  of  a  decree 
obtained  in  a  suit  to  which  he  and  the 
plaintif!  were  parties.  All  that  S.  244  ei.acts 
is  that  certain  questions  therein  specified 
shall  be  determined  by  the  order  of  the 
Court  executing  the  decree  and  not  by  se- 
parate suit  ;  the  section  bars  a  suit  brought 
for  the  determination  of  certain  questions, 
but  does  not  bar  the  trial  of  any  issue 
involved  in  those  questions,  if  the  issue  is 
raised  at  the  instance  o*'  a  defendant  in  a 
Buit  brought  against  him.  24  ^C.  355,  26  C. 
946,  followed.  YFNKATARAMANACHA- 
BIAR  V.   MEENAKSHISUNDARAMAIYER. 

4  M.  L.  T.  285. 

50  S.  47— S.  244— Decree  nisi— Decree  ab- 
solute—Transfer  of  Property  Act  {IV  of  1882), 
s.  93. 

An  application  for  redemption  or  fore- 
closure under  a  decree  nisi  is  not  an  appli- 
cation in  execution  under  the  Civil  Pro- 
cedure Code,  but  must  ba  made  in  Court 
under  the  Transfer  of  Property  Act;  and, 
until  a  decree  oiisi  is  made  absolute,  there 
is  no  decree  capable  of  execution.  21  C. 
818,  22  B  77  followed.  SIR  JEHaNGIR  C.  , 
JEHANGIR  V.  THE  HOPE  MILLS,  Ltd. 
10  B  L  R  1057 

61  Ss  47,  60— Ss.  244,  234— Questions  aris- 
ing in  execution — Legal  representatives  of 
debtor — Decree-holder — Sons  of  a  deceased  Hin 
du  debtor  can  raise  questions  of  illegdiity  or 
ivimornJity  of  their  father's  debt,  in  execution 
proceedings  -Seyar at 6  suit,  not  peirninaible — 
Limitation  Act,  art  179 — Appeal  by  some  of 
the  defendants-^  Limitation  for  darkhast 
against  defendants  ivho  have  not  appealed. 

There  is  no  subitantial  distinction  in 
regard  to  questions  arising  in  execution, 
between  the  position  of  legal  representa- 
tives added  as  p:irtie3  to  the  suit  before  de- 
orae  and  legal  representatives  brought  in 
after  'decree  under  section  23-4  of  tlia  Civil 
Procedure  Code.  All  questions  betwte'i  them 
and  the  decree-boldor  relating  to  exocu- 
tioQ  mast  alike  be  disposed  of  under  s.  244 
of  the  Code.  Where  the  sous  of  a  deceased 
Hindu  debtor  are  added  as  legal  represent- 
atives in  the  course  of  a  suit  and  before 
the  decr^'e  ia  pronounced,  it  is  opan  tD  them 
to  dispute  in  execution  proceocnugs  ihe  lia- 
bility of  the  ancestral  proprietor  for  the 
debt  of  their  father  on  the  ground  that 
the  debt  was  tainted  with  imiuorality  or 
illegality.  Tliey  caunoi  iiusisL  on  tne  de- 
cree holder   roaoriiug  to   a  ircsh  suiL   tj    en- 


force thoir  pious  obligation  ad  Hindu  sons 
to  satipfy  the  debt  out  of  the  ancestral  pro- 
perties, because  the  question  having  arisen 
in  execution  proceedings  betweer  the  de- 
cree-holder and  themselves  as  parties  to  the 
suit,  a  beparate  suit  is  rendered  inadmissible 
by  the  provisions  of  s.  244  of  the  Civil  Pro, 
Code. 

Where  only  some  of  several  persona 
affected  by  a  decree  have  appealed  against 
it,  the  date  of  the  appellate  decree  forma 
the  basis  from  which  the  period  of  limita- 
tion under  art.  179  of  the  Limitation  Act 
should  be  computed,  even  in  the  case  of 
those  who  have  not  appealed  against  the  ori- 
ginal decree.     SHIVRAM  i;,SAKHRAM.     10 

BLR,  939 

52    S.  47— S.   244— See   Cols.    1073  to  1138 
P.  I. 

63  Ss.  45 /o  50— See   Cols.  1138  to  1150  P. 
I. 

64  S.    50—234—10   B.   L.   R.   939  No,   4S 
supra. 

55  Ss.  62  to  54— Bee   Cols.  1150   to  1152  P. 

56  Ss.  65,  145— Ss.  336,  253— Surety,  liabil- 
ity of. 

When  a  surety  gives  security  under  s. 
336  for  the  appearance  of,  or  payment  by, 
a  person  arrested  in  execution  of  a  decree 
for  money,  he  can  be  proceeded  against  on 
default  in  execution  proceedings.  IG'J  P.  R. 
1906  (P.  B.)  Appl.  GURAN  DITT  v.  PALA 
SINGH.    148  p.  R.  1908. 

67     S.  65  See  Cols.  1164,  1166  P.  I. 

I       68     Ss.  58,  60- See  CcZ.  Ji56"  io  Ji64. 

!      69     S.  60  =  S.  266—33  C  666.    See  Cause  of 
Action'-^No.  117. 

60  Ss.    63    to   81— See  Cols.    1164  to  1203 
P.  I. 

61  S.  8S— 4  M.  L.  T.  385Col.  1513P.  L 

62  Ss  89  to  98— See  Cols:  1203  to  1231 
P.   L 

63  S.  98— S.  575 -Court  can  extend  time 
for  giving  security— 87.  P.  R.  1908.  Col: 
1636.    P.  I. 

64  S.  99— S.  578—4.  O.  C.  273.  See 
Charge   No.  44. 

65  Ss.  99  to  104— See  Cols.  1232  to  1276, 
P.   L 

66  S.  104— S.  588— Appeal  against  order 
setting   aside   ex-par  to    decree. 

No  appeal  lies  from  aa  order  setting 
aside  an  ex-parte  decree.  BUR  A  RAM  v, 
MITHA  RAM,  103  P  R  1905  =  45.  P  L. 
R.  1906. 

67  S.  104-  S.  538— Order  specified  in  S. 
588  (17)  passed  by  Court  inferior  to  District 
Court,  appeal  lies  to  District  Court  and  not  to 
High    Court  from. — 

Where  an  order  under  S.  351  appeal- 
able uuaer  S.  588  (17),  has  been  made  by 
a  Court  subordinate  to  the  District  Court 
cl.  (a)  of  the  proviso  to  S  519  of  the  Coda 
lajs  it  down  that  an  appeal  from  such  an 
order  siiall  lie  to  the  District  Gour) .  The 
appellate  tribunal  is  fixed  with  ie!e;euoe 
t^   iho   grade   of    the   origiual    Gwurt  passing 
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the  order  from  which  tho  appeal  has  to 
be  mado,  and,  if  aach  Court  is  ouo  suh- 
bordiiiato  to  tho  District  Court,  then  irre- 
Bpectivo  of  tho  juriadictionvaluo  of  the  suit, 
in  \vliich  the  order  has  l)oeii  made,  appeal 
from  such  order  lies  to  tho  District  Court 
and  not  to  tho  High  Court  {a).  Tho  word 
••  subordinate  *"  in  S.  589  must,  in  tho  ab- 
sence of  the  express  provision  or  clear  in- 
ference from  tho  context  to  tho  contrary, 
be  taken  to  be  sued  iu  the  same  sense  as 
in  the  definition  of  "  Diatricb  Court  "  iu  S. 
2  of  the  Code  23.  A.  5G,  27,  B.  GOl  appr, 
and  17.  M.  377.  Diss.— HARDAYALMAL 
V.    K.    C.   SAllKAR,  2    N.     L-  R   64 

68  S-  101,  106,0.  XLLII,  11.  1— Ss.  588, 
689,    3^1. 

Rejection  of  ait^plication  for  declaration 
of   insolvencij — Appeal. 

An  order  made  by  a  District  Judge 
under  S.  351  of  tho  Code,  rejecting  an  ap- 
plication for  a  declaration  of  insolvency, 
is,  by  virtue  of  Punjab  Govei-nment  Noti- 
fication No.  940.  dated  24th  October,  1888, 
appealable  to  the  Divisional  Court,  irre- 
spective of  the  value  of  the  subject-matter 
inv Dived.     RAJA    RAM    v.     PRaBH     DIAL, 

159.   ?.  W    R.  1908=98    P-  R  1908 

69  Ss.  lOo  to  115— 6'ee  Cols.  1276  to  1356. 
P.  I. 

69  (a)  S.  113—5.  A.  L.  and  512.  No.  46 
supra. 

70  S.  115-  S.  622—4.  M.  L.  T.  352. 
Col:    153   4.    P.   I. 

71  S.  115— S.  622— P6titi:)n  for  revision 
— Act  XV  of  1882  (Presidency  Small  Cause 
Courts  Act),  section  od>  — Without  making  ap- 
plication  to  Fall   Bench. 

Except  in  very  special  cases,  the  High 
Court  will  not  interfere  under  section  622, 
Civil  Procedure  Code  when  the  party 
aggrieved  has  a  remedy  elsewhere,  e.  g.,  by 
an  application  under  section  38  of  the  pre- 
sidency Small  Cause  Courts  Act.  SIGNOR 
COPPA    ANGELS  v.   D'ANGELIS.     4  M-  L- 

T   826- 

72  S.  115— S.  622— Land  Acguisition  Act 
ss.  18,  30,  31,  32— Jurisdiction  of  District 
Judge  to  order  refund  of  money  paid  by  Col- 
lector  tinder  s.  31. 

A  District  Judge  has  uo  Jurisdiotion  to 
order  a  refund  of  money  paid  by  a  Collec- 
tor under  the  Lind  Acquisition  Ace  with- 
out any  irregularity  apparent  at  the  time 
and  without  any  order  from  the  Civil 
Court,  and  an  application  under  section 
622  of  the  Civil  Procedure  Code  against  his 
order  lies.  It  is  open  to  doubt  whether  s. 
18  of  the  Land  Acquisition  Act,  which  deals 
inter  alia  with  obj  'ctions  as  to  t!ie  persons, 
to  whom  compensation  is  payable,  or  s.  30, 
which  deals  with  disputes  as  to  the  person, 
to  whom  cnmpet-.'^ation  is  payable,  can  have 
any  application  after  the  money  has  actu- 
ally been  paid  away  under  section  31  (2).— 
GOBIND  ^  [i  \NEE  D  V--EE  v.  BRINDA  RA- 
NEE  DASEW      85    C   1104 

73  b.    120   to    154— See   Col.   1356   to   1372 


C.  p.  Code.  (Act  V  of  1903)     {Contd.) 
P.   I. 

S.    145—143    P.  R.   1908    No.   56  .mpra. 
O.  I.  R.  1  to    n—See  Cols.  1372  to  1401 


74 
75 

P.    I. 

76  0  I  R  13 -S.  34,  5.  A.  L.  J.  554—30  A. 
538— 6'ce    Col.  1399   P.  I. 

77  0.  II.  to  O.  VI.  R.  14— See  Cols.  1041 
to  1433  P.  1. 

78  0.  VL  B.  14,  15,  O.  XIV.  R.  1,  2—Ss. 
115,  146 — Written  statement  not  •verified — 
Proper   course  for  taking  objection. 

Where  a  written  statement  filed  on  be- 
half of  the  defendant  was  actually  received 
by  the  (Jourt  and  uo  application  was  made 
by  tho  plaintiff  to  have  it  taken  of  the  file 
on  the  ground  of  its  not  being  signed  and 
verified  hy  'be  defendant  as  required  by  8. 
115,  Civil  Procedure  Code  and  tho  question 
was  raised  for  the  first  time  on  appeal  after 
the  case  had  been  fought  out  in  the  first 
Court  on  the  footing  of  an  improper  writ- 
ten statement. 

Held,  that  in  such  circumstances  the 
Appellate  Court  was  not  qualified  iu  decree- 
ing the  suit  on  the  footing  that  there  was 
uo  defence,  by  reason  of  the  written  state- 
ment not  being  signed  or  verified  by  the 
defendant  and  the  cas«  should  have  been 
tried  on  the  merits.  RUSTOM  GAZI  v. 
TARA  PRASANNA  CHOWDHRI,  H  C  W 
N  871. 

79  O.  VII.  R.  1  to  R.  11— See  Cols.  1434 
to  1443   P.  I. 

80  O.  VIT  R.  11  =  S.  53-Debuttor  pro- 
perty—Permanent lease— Grant  of — Amend- 
ment of  plaint.     33  C.  511  Col.  1760  P.  I. 

81  0  VII  R  11  =  S.  53— Proviso— Leave 
granted — Amendment  of  plaint — Alteration  of 
nature  of  suit. 

The  plaintiff  originally  claimed  a  share 
in  two  houses  as  heir  to  his  wife  ;  but  sub- 
sequently he  applied  for  and  obtained  leave 
to  amend  his  plaint  so  as  to  claim  the  whole 
of  the  two  houses  as  iais  own  property,  the 
houses  Having  originally  been  purchased  by 
the  plaintiff  in  the  name  of  his  wife. 

Hdd,  that  this  amendment  was  not  ob- 
noxious to  the  prohibition  contained  in  the 
proviso  to  b.  53  of  the  Code  of  Procedure. 
MIAN  JAN  V.  ABDUL.      1907  AWN  203- 

82  0  VIIR.11=^S.  53,  cl.  (b)-Plaint  not 
duly  signed  and  verified — Amendment,  on 
determination  of  issue,   return  for,  if  allowed. 

Where,  in  a  case,  upon  an  issue  as  to 
whether  the  plaint  was  duly  signed  and 
verified,  the  Court  finds  that  the  suit  la 
not  properly  signed  and  verified,  it  ciiiuot 
act  under  cl.  (b)  of  this  section  and  order  the 
return  of  the  plaint  for  amondmeut.  The 
pr.  per  order  i!i  such  a  case  is  to  direct  the 
removal  of  the  plaint  from  the  file  of  regis- 
tered suits;  such  an  order  v/ill.  however,  not 
debar  the  plaintiff  from  briogiug  a  fresh  suit, 
subjjct  to  Lhe  law  oE  limiLatioo.  BaRODA 
PROSED  BOSE  V  GIRIJ\NATa  ROY 
OHOWDHURY,     2  C  li    J-  11 

83  OVII  R  11- -S  53— A.  W.  N.  1906  P.  220 
See  Amendment  No  27  P.  I. 

84  OVIII  R.  1  to  OX  R  4  See  Cols,  UU 
to  1170  P.  I, 
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85  O  X  R  4-S.  120—7  B.  L.  R.  709  Col. 
245  P.  I. 

86  0  XIB  8,  11,  21— S.  126,  127,  130— In- 
terrogatoriRH  to  defendant — ExtentioK  of  time 
allowed — Defence  struck  out  before  expiry  of 
ten  days — Validity  thereof. 

Ou  the  14bh  Novembor,  1903,  the  leave  of 
the  Court  was  obtainod  to  servo  tho  defend- 
ant in  a  suit  with  interrogatories  uridor 
Chap.  X  of  the  Code.  There  was  no  direct 
evidence  as  to  tho  exact  date  on  which  the 
interrogatories  were  served  on  the  defendaMt. 
On  behalf  of  the  defendant,  an  application 
was  made  for  extension  of  time  till  tho  30tb. 
However,  on  tho  24th  November,  the  Court 
passed  an  order  under  S.  127.  The  question 
for  determination  was  whether  or  not  an 
order  to  have  tho  defence  of  tho  defeudant 
struck  out  was  proper  and  valid. 

Held,  no  order  can  be  passed  under  S. 
127  until  there  has  been  an  omission  or  re- 
fusal to  answer  interrogatories.  'Inhere  was 
certainly  no  refu  sal,  for  the  defendant  only 
asked  for  time,  and  on  the  24th,  there  had 
been  no  omission,  for  the  ten  days  allowed 
by  law  had  not  expired.  Consequently,  the 
order  striking  out  the  defence  was  not  pro- 
per. 18  C.  420  (P.  B.)  followed.  PANDIT 
BAKHT    NAIIAIN    v.    BHOGA    SINGH,     g 

0  C  172 

88  O  XI  R  12,  13.     See  Col.  1470  P.  I. 

89  OXI.  R.  14~S.  130— Inspection— Dis- 
cretion of  Court — Jurisdiction  of  High- Court 
— Revision:  — 

Civil  Courts  have  jurisdictfon  to  deal 
with  documents  produced  by  parties  in 
obedience  to  an  order  under  S.  130,  C.  P. 
0.,  in  such  manner  as  appsars  jist,  and 
the  High  Court  will  not  interfere  m  revi- 
sion with  tho  discretion  exercised  by  infe- 
rior Courts  under  the  section.  Where  do- 
cuments have  been  fllod  as  relating  to  mittara 
in  issue  in  the  suit,  Courts  will  be  exer- 
cising a  good  discretion  in  allowing  the 
opposite  parties  to  inspect  and  take  copies 
of  them,  unless  thsy  relate  exclusively  t^ 
the  case  of  the  party  producting  tbom  and 
contain  nothing  supporting  or  tending  to 
support  his  opponents'  case.  ludood  a  strong 
case  should  bj  mide  out  by  the  party  who 
opposes  the  inspection  patition  when  the 
documents  in  respect  of  which  inspection 
is  asked  for  are  leoLers  v/ritlen  by  the  party 
applying  for  inspection. ~BAL\MONY  v 
BAMASAWxAIY     CRETTiVR.     17   M".    £.    J* 

79  =  2  M.  t..  T  88-30  M  280. 

90  0.   XI.    R     15     to    O.   XIV    R    1,    2— 

See  Cols.    1470   to   1472   P.   I. 

91  O.  XIV  R.  1,  2— S.  146.  11  C.  W.  N. 
671    No.    78    supra. 

92  0.  XIV.  R.  6  to  0.  XVI.  R.  4.  Sea 
Col.    1472  to   1473  P.    I. 

93  O.  XVI  R.  2,  4—S.  160,  103— Wit- 
nesses -E.cpAaies— Jurisdiction  '^f  Court  to  pa'i^ 
order  for  paymant  of  expenses  of  witness  b2- 
fore    decree: — 

A  Court  is  competent  before  passing  the 
decree  ia  the  suit  lo  order   a   party  to   pay 


C.  p.  Coda.  (Act  Vof  19D3)    (Oontd.) 

the  expenses  of  a  witness  summoned  by  hint 
in  case  sach  expansoi  were  not  paid  into 
Court  before  the  sum  nonj  were  issued.  There 
in  nothing  in  tho  pcovi:>ioa3  of  169,  162,  C.  P. 
C,  to  protect  a  party  who  asks  the  Court 
to  issue  a  summons  from  liability  to  pay 
the  oxpenscj  of  tho  v/itness,  if  the  Court, 
2)er  incuriavt  or,  in  order  to  save  delay, 
issues  tlie  summons  v/ithout  seeing  before- 
iiand  that  the  party  applying  for  the  aum- 
ranns  discharges  the  duf>y  imposed  on  him 
by  tho  law.— CIIlcNGFiaRAMAYYA  u.  NA- 
RASniHAYYA.     17    M-    L-   J.    435- 

94  XVI  R.  7  See  Col.  1473  P.  I. 
93  O.  XVI  R  13,17,  1^-S.  175-Hindu 
Liiv — Charita'jle  trulls,  when  cii)rab'e — Li- 
mUation  Act  {XV  of  IS7 7),  Article  91— Laches 
—  Undue  influence.  Died  executed  under — 
Fiduciary  relation — O^ed  between  persons 
standing   iJi — Letters   Patent,    Cl^iuse   S'i. 

A  deed  of  trust  can  be  held  to  be  no- 
minal only  whan  no  charity  or  trust  ia 
brought  into  exi.stence,  when  there  Is  no 
proof  of  the  application  of  the  alleged  en- 
dowmsnts  for  the  maintenance  thereof  and 
the  whole  conduct  of  the  parties  is  in- 
consistent with  the  hypothesis  of  a  genuine, 
trust. 

Pir  Sir  S.  Subrahma-iii  Ayi/ar,  Offg.  G. 
J".— The  provisions  in  a  trust  deed  denying  to 
the  public  any  interest  in  the  charities  and 
authorising  the  change  of  the  tru^t  property 
are  not  iuconsisteut  with  the  creation  of  a 
valid  trust  ;  and  even  if  they  were,  they 
would  be  only  in  valid  conditions  annexed  to 
a  valid  trust. 

The  doctrine  that  Courts  will  regard 
with  j  :jalou3y  transactions  between  persona 
standing  in  the  fiduciary  reiatiou  of  pareat; 
and  child  will  not  apply  when  no  advantage 
is  secured  to  tho  former  at  the  expense  of  tha 
latter  ;  and  whore  the  properties  are  already 
impressed  with  the  trust,  the  appointment 
of  the  father,  as  solo  trustee,  is  no  such 
advantage  as  such  a  right  exists  under  tha 
Hindu  Law.— 1  M.  H.  C.  R,  415  referred 
to. 

A  party  who  has  not  nued  within  the 
period  prescribed  by  article  91,  schedule  II  of 
tho  Limitation  Act,  to  set  aside  an  instrument 
ou  the  ground  of  undue  influence  cannot  ba 
h^ard  in  derogation  of  the  rights  created  by  it. 
15,  Cal.  68  follov/ed. 

O.ia  of  two  executants  of  a  deed  cannot, 
after  the  death  of  the  other  sot  up  the  undue 
influence  exercised  by  that  othor  to  defeat 
the  righusof  bonoflciarios  under  the  deed,  when 
he  had  ample  opportunities  to  do  so  in  tha 
lifetime  of  the  other,  and  v/hen  if  ho  had 
dono  so  the  other  party  would  have  had 
legal  po^vor  to  carry  out  his  intentions  in 
favour   ci    the   beneficiaries  by  other    means. 

Per  Sankaran  Nair,  J. — The  provision 
that  fii  •  public  shall  have  no  interest  in  tho 
trust  cojverts  it  into  a  private  trust,  if  any 
trust  is  cro'tted  which  cm  be  put  an  end  to 
at  any  time;  and  tho  right  to  change  the 
propertiea  and   to  exclude  or  \yithdraw  them 
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a^  conforred  by  the  doed  iraplios  a  powor  not 
to  croato  a  trust  so  far  as  any  or  all  of  such 
propmtiQs  are  couoorued.  The  above  arc  not 
simply  invalid  provisions  annexed  to  a  valid 
trust,  but  rathov  nofi;ative  tbo  creation  of  any 
v-alid  irrovocablo  trust  at  all. 

Where    tbo   author    of   an    allcgod    trust 
inlendtcl    to  create   a   trust  only    ouforceablo 
after    big    death,    reserving    power   to  himself 
to    dispose    of    tlio  properties   such    trust  can 
not   after  his   death     bo  enforced   at   the  in- 
stanco   of  a   volunteer  even  so   far  as  the  pro- 
perties as    bo  may    not   have   disposed    of  are 
concerned.     A   trust   will    be  void  if  the  sub- 
ject of  it  is    uncertain,  as  wlinn  it  is  to  attach 
such  properties   as  the  author  should  not  dis- 
pose of  during  his  life.     The  doctrine  applied 
by  Courts  of  Equity  in  regtird  to  transactions 
between    persons   standing    in    tbo    fiduciary 
relation  of    father  and    child  will    apply  oven 
^vheu   the  father    takes  only    as  trustee.     The 
ground    of    interference    in   such  cases  is  not 
any    benefit   derived   by  \he   father,   but    tba 
presumption    that    the   son    was    not    a    free 
agent.     The  rule  will   apply  when    the  person 
claiming    is    a  volunteer    with    notice    of  the 
coaficlential   relation;   and    the    burdon    will 
bo   on   such   person    to    show    that    the   son 
understood    the    terms   and   did    form  an  in- 
dependent  opinion    on  the  matter.     Recitals 
in  the  deed  calculated   to  produce  irresistible 
moral  pressure,  as  the  alleged  wishes  of  ances- 
tors,   etc.,    will   be   evidence   of  an  improper 
exercise   of   parental   infiuence,    when    such 
recitals   are   not   true.     By   Court.— S.  575  of 
the  Code   of  Civil   Proceddre   does  not  apply 
in  the    case    of   appeals   under   cl.    15   of  the 
Letters   Patent   from   judgments  of  the  High 
Court  in  the  exercise  of  its   Original  Jurisdic- 
diction.     Under   ol.  36   of  the  Letters  Patent 
where    the    Judges    are    equally    divided   in 
opinion,   the   judgment   of   the  Senior  Judge 
will   prevail.     ROOP    LAUL    v.    LAKSHMI 
DOSS.    I.  L.  R,  29  M.  1. 

96  0.    XVI.   R.    18  to    0.  XVIII.  R.    13. 
See   Col:    1474—1477.  P.  I. 

97  0  XVIII  R     13~S.     189—Eoidence— 
Memorandum   of  siibstance  of  evidence, 

S.  189  of  the  Civil  Pi-ocedure  Code  re- 
quires that  a  judge  should  maka  a  memo- 
randum of  the  substance  of  the  evidence  of 
each  witness.  V/here  the  munsiS  had  given 
the  shortest  abstract  of  the  substance  of 
the  evidence  of  the  plaintiff  and  his 
witnesses   taken   as  a   whole. 

Held,  that  be  had  not  complied  with 
s.  189  and  the  case  should  be  remanded, 
to  have  the  evidence  taken  down  according 
to  law.  AMRITA  SAHA  u.  PANGHOOURIE, 
9  C    W.  W.  418. 

93  O.  XX  R.  1—S.  198  -  Judgment— Judg- 
ment  to  he  pronounced  in  open  Court  or 
Oil    some  future   day. 

Failure  to  observe  the  provisions  of 
S.  193  of  the  Civil  Procedure  Code  and 
the  not  uncommon  parties  in  the  Mofussil 
Courts  to  omit  to  pronounce  judgraont  in 
opeu   Court,   strongly    disapproved  of.     BAI 


C.«P.  code  (Act  V  of  1908 )    {Contd.) 


I  L  R..80  B. 

1478,   [1479, 


DAHI    V.    IIARGOVANDAS, 

455;  8  B  L.  R.   229 

99  0.    XX.  R    l.—Se&    Cols: 
1\   I. 

100  O.XX  B.  2— S.  199— Judgment  written 
when  judge  on  leave.  Dilivery  by  successor  in 
office  — Validity . 

Where  a  Judge,  who  has  heard  a  case,  took 
leave,  before  putting  his  judgment  in  writ- 
ing, and  hisjidgni'^nt  subsequently  written 
was  delivered  by  his  Huccosror  in  office — 

Il'dd  that  the  judgment  was  pioperly 
pronounced.  The  provisions  of  ri.  199,  C.  P. 
G.  having  been  complied  with.  RANI 
SUNDER  KOER  v.  CHANDRESHWAR 
PARAS\D    NAHAYAN    SINGH.     U  C-   W- 

N  501  =  34.  C.  293 

Sec  for  other  fads  col.   189.   P.I. 

101  O.  XX.  R.  2-S.  199— Act  done  in 
discharge  of  duty — Judicial  officer — Jurisdic- 
tion—Judgment     30    B.    241.   Col    58.  P.  I. 

102  O.XX.  R.  2  to  i--See  Cols.  1472  to 
1481.  P.  I. 

103  0.  XX.  R.  4.-S.  203  {1)— ''Court  of 
Small  Ca7ises^' — Subordinate  Judges  invested 
with  Small  Cause  powers — Judgment — Jieasons 
for  the  judgment. 

The  Court  of  a  Si:bordinate  Judge 
invested  with  Small  Cause  Court  powers  is 
governed  by  paragraph  (1)  of  S.  208  of  C.  P. 
C.  1882.  The  judgment  written  by  a  Subordi- 
nate Judge  as  a  Court  of  Small  Causes  need 
not  therefore  contain  mora  than  the  points 
for  determination  and  tha  decision  thereon. 
NARAIN  BITARAM  v.  BHAGA  GANG  A. 
9B  L  R.  827;  31  B.  314;  F  B. 

104  O.  XX.  R.  6  to  31.  See  Col  1481  to 
1490.   P.  I. 

105  0.  XX.  R.  11— S.  210— Formal  order 
not  draivn  tip — Construction  of  order — Real 
intention — Limitation. 

In  construing  pleadings,  jadgments  and 
decrees  and  orders  passed  in.  thiscountry,  the 
most  liberal  construction  must  always  bo 
accepted. 

Where  a  judgment  was  passed  on  the 
21st  July,  1902,  and  on  the  24th,  an  arrange- 
ment by  the  parties  to  pay  the  decretal 
amount  by  instalments  was  filed  and  ex- 
plained to  the  judgment-debtor,  who  ac- 
cepted the  terms,  but  no  formal  orders  were 
pased  under  s.  210,  Civ.  Pro.  Code,  and  the 
formal  decree  in  the  case  was  drawn  up  on 
the  25tb,  according  to  the  original  Jadgmanfc, 
the  decree  bearing  the  date  of  ihe  judg- 
ment, and  thereafter,  the  judgment-debtor 
paid  the  instalments  regularly  up  to  June, 
1905. 

Held,  an  application  by  the  decree-holder 
for  execution  for  the  balance  of  the  judgment - 
debt,  presented  on  tiie  17th  February,  1906, 
was  not  barred.  KEDARNATH  BANERJEE 
V.  KULMAN  ^k  RDAR.     5  Q.  L-  J-  25. 

108  0.  XX.  R.  11-S.  210-  -Debtor  agreeing 
to  pay  exorbitant  amount  to  interest — Courts' 
power  to  relieve  the  debtor— Money  decree  — 
High  Court  decree  can  be  made  payable  by 
instalment. 

Under  S.  210  of  the  Civil  Procedure  Code, 
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the    High    Courb    has    tho  powoi'    to  make  its  | 
money  doorecs  payable  by  iustalmonb.  POMA.  i 
DONGRA  u.  WILLIAM   GILLESPIE.     9  B- 
LR  143. 

Scefor  other  fads  Col  20.2  P.  I. 

107  O.  XX.  U.  12,  O.  X.  L.  I.  R.  20- S3. 
211,  559— Parties  — l^eflpon^lont—Addibion  of, 
by  Court  after  liinit.ibion  — Mosae  profita— 
luteioat.   33  0.  329  Col.  1797  P.  1. 

108  0.  XX.  ri.  12,  16.See  Col.  liOO  to 
1493  P.  I.  and  No.  110  infra. 

109  0.  XX.  R.  IG—S.  215  A.  Preliminary 
decree  under — Amount  of  Gourt  fees  to  ha  paid 
on  appeal — Court  fees  Act  VII  of  1870  S.  7 
{IV.)  {b)— Cancellation  of  deed — Equity — Fraud 
-Misrepresentation — Undue  influence — Defend- 
ant relying  on  representation'^  made  by  plain- 
tiff— Estoppel  by  cjnduct — Llellef  in  equity, 
conditions  for  seclclig. 

Suit  for  poasessioa  by  partition  of  a  third 
share  of  the  property  loft  by  B,    who   died  on 
20th  October,  1900,  leaving  him  surviving   an 
uncle,    two    cousins,    and  three   sisters.     The 
uncle,    the    plaintiff  in  tho  suit,  took  possees- 
sion  of  the  deceased's  estate  and   managed  it. 
On    the    25th  July,   1901,   an   agcecniont  was 
executed  by  tho  plaintil!  and    by  the  mothers 
of  the  two  minor  defendants,     who   were  de- 
fendants   1   and    2  in  the  suit,    appjlnting  D, 
third    defondaat,   an  arbitrator    for  adopting 
Bhagab  Ram,  whom,  according    to  the  agree- 
ment, B  hOT,  during  hid  lif;>time,    nominated 
to    bo   appointed  as    his   adopted  son.     This 
nomination   clause    was   subsequently  added 
at  the  plaintiff's  request  and  vvas   aUostad  by 
him.     On  the  27th   July.  1901,  D,    arbitrator, 
gave  his  award  in  pursuance  of  the  agreement 
of  rofereaco,    dated    25bh  July.     It  was  stated 
in    tho    award    that,    according  to   the  desire 
expressed  by  B,  deceased,  during  his  lifetime, 
his  cousin,  B  ;  'gat  Ram,  was  made  his  adopt- 
ed   sjrs,    and    further  provisions   we\o    made, 
setting  apart  funds    for    charitable    purposss, 
for  mirri:ige3  of  minor  sisters  of  B  and  fixing 
maintenance    for    tho  plaintiff  and   others  as 
required  by  the  r«f-3ronce.   A   deed    of  release 
was  executed  on  the  same  date  and  registered 
along    With    the    award    on    30tb   July,  1901 
whereby    the    plaintifi   and   the    othrir  rever- 
sionary heirs  of  B  acknowledge!  Bhagab  Rim 
as   his    I'^opnod    son,   and  agfood    to  abide  by 
tho  sebtlemoiib  made  by  t!ie    arbitrator,  relin- 
quishing all  claim  to  tl^e  estaLo  ef  B  in  favour 
of  3hagn,b  Ram,  his    udopfed  son.     There  was 
at  the  samj  time  executed  and   registered  an 
agreement  by    the    mother    of  Bhagat   Rp.m, 
(his  father  being  then  Lodraittcdly  a   lunatic), 
giving  Bhagat  Ram  iu  adoption  as  desired  by 
B,    when    alive,   ard   a   power    of    alborney, 
appointing  D  as  a  general   ageiit   for  manng- 
ing  business.     The  next  day,  i.  e,.  on  Slst  July 
the  plaintill  wrote  a  letter    handing  over  por.- 
session  to  D,   of  the  estate  as  dntailod  therein 
and  of  which  the    plaibiff   had    hitherto  held 
possession   as  a   manager  and  heir.     On    26th 
July,  190-1,  the  plaintiff  sued  alleging    that    D, 
third  dofe'idant,  having   represented   that  ho 
would  partitioQ  the  estate  of  D  among  hia 


heirs,  including  the  plaintiff,  got  an  agroo.nQnt; 
of  reference  for  that  purpose  oxooube  I  in  hi-i 
own  favour,  bub  taking  advantage  of  the  coa« 
fidpnco  reposed  in  him  as  a  relative  and  of  bhs 
youth  and  ignorance  of  the  plaintifi,  ho  exe- 
cuted and  registered  an  award  contrary  to- 
tho  purport  of  the  agreement,  and  further' 
fraudulently  caused  the  plaintiff  to  e.Kocuta 
a  deed  of  acquittance  ia  favjur  of  tho  first 
def  judant  witUou*;  any  consideracioa.  There 
was  no  direct  proof  to  support  the  allegatioa 
of  mijropresontatiou  and  fraul  made  iu  the 
plaint,  nor  that  tho  plaintiff  was  induced  to 
execute  tho  document  in  question  by  any 
undue  influence  exercised    over  him  by  D. 

Hdd,  that  there  was  absolutely  nothing 
in  the  relative  circumsbaacei  of  the  parties 
to  induce  a  belief  that  the  plaintiff  was  dupad 
by  a  false  representation,  or  that  an  unfair 
advantage  was  taken  of  hid  youth  and  ingor- 
anoe  as  alleged  iu  tho  plaint,  that  plaintiff 
could  not  resile  from  the  position  deliberately 
adopted  by  him  in  1901  as  he  was  met,  not 
only  by  the  adoption  ho  ackaowledged,  but 
by  his  owa  release,  and  ho  could  not  got  over 
these  obstacles  without  proving  misropreseuta- 
tion,  fraud  and  undue  iafiaence  as  alleged 
28  0.  15  (P.  0.)  L.  R.  23  Ch.  D.  P.  278,  1  Chic. 
R.  R.  119,  L,  R.  2  Ap.  Ca.  815and  i  I.  A.31 
referred  to,  and  that  the  plaintiff,  therefore, 
was  clearly  estopped  25  0.  6G2,  15  iM.  485.  18 
M.  397  referred  to,  from  disputing  the  adop- 
tion, since  he  had  himielf  encouraged  and 
coucurred  iu  it. 

When  a  plaintiff  attempts  to  set  asid^^ 
certain  deeds  executed  and  registered  by  him 
on  the  ground  of  fraud,  undue  inflaenco  or 
misrepresentation,  he  ought  to  make  a  spacifij 
allegation  on  which  he  relies.  The  defendant 
is  called  upon  to  meet  only  the  case  as  alleged, 
and  if  the  plaintiff  fails  to  substantiate  his 
allegation  or  to  make  some  specific  charge, 
his  ca?e  is  bound  t »  i\'i\  and   to  be  dismissed. 

In  an  appaal  against  a  pre' i  minary  u<3ored 
under  S.  215  A,  C.  P.  0.  1882,  tho  appellant 
ought,  under  S.  7  (iv)  (6),  Court  Pees  Act,  1870, 
to  pay  a'l  ai  oaloretn  Oourt-fee  on  the  amount 
at  which  the  suit  was  valued  in  the  plaint. 
18  B.  23<>  roliad  on. 

A  Court  of  Equity  will  not  grant  relief 
and  sot  aside  doeds  (release  deeds,  for-  in- 
stanc?,)  executed  by  a  person,  where  the  pro- 
ceedings were  entirely  started  l>y  him  and 
deliberately  j-.rriod  through  by  executing 
and  registeri  !^  sevjral  deed  and  by  deliveriu<i 
possession,  whereby  he  secured  a  provision  oc 
maintenance  for  himself,  to  which  h3  would 
not  obh'^rwise  br^  entitled  23  G.  15 .  (P.  C.i 
referred  to.  BMaGAT  RA:M  v.  GOKAL 
CHAND.    150  PK- 1908. 

no  0  XX  R.  1'3,  15,\0 -Ss.  215  .1,215, 
2iQ— Jurisdiction  of  Go'irt^i'artmrshipSiiit 
for  balancii  on  settleimni  of  account — Decree 
cannot   b&   passed  in  favor  of  defendant. 

When   after  a  partnership    is    dissolved 

the      plaintifi     sues    ?or    hi-,    share    of     an 

alleged  hi  lauce  as   duo  to    Lim     by    the    dc- 

^  foadaut  tho   Court   has   uo    jurisdiction     to 
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pass  a  decree  in  favour  of  Ibo  defoudant 
for  thp  sura  wbiob  it  Hucls  is  duo  to  him 
by  the  phii.ailT,  it  cau  ouly  dismiss  tlio 
phiiu tiff's  suit  in  case  no  money  is  found 
duo  to  him.  MiSRT  LAL  v.  B\NAliSI 
^AS.     3  A   L    J  233  =  W  N  A    1906  p 

ni     0     XX.    R.    ]6    to    O.   XXI.  .  R.    -2 

See  Cols,  U9:i  to   JPJS  J\  I. 

112  OXXIB.  22  6'.  253. -Execution  of 
Decree— Ohjeclion  to  execution— Adjustment 
of  Decree   iiot  certified. 

The  judgmoutdobtor  objected  to  the 
execution  of  a  decree  for  mesne  profits 
and  costs  on  the  ground  of  an  agreement 
between  them  and  tlie  decree-holder  where- 
by the  latter  agreed  to  execute  a  sale 
deed  of  the  lands  in  suit  in  favour  of  the 
former  in  consideration  of  an  amount 
made  up  of  the  price  of  the  lands  and 
the    decreed    mesne   profits   and    costs, 

Brld,  that,  under  S,  258  of  the  Civil 
Procedure  Code,  the  objection  was  not 
valid,  llammayyar  v.  Rammayyar  (I.  L. 
E.,  21  Mad.  350),  followed.  SbiETHARAMA 
AIYAR  V.  CliiKISA  CH.ENGA  REDDY, 
16  M  L  J  33. 

113  O.  XXI.  R.  4  to  11  12)~-See  Col  1498 
to   1500,    P.  I. 

114  O  XXI.  R.  11  (2)-S.  256— Application 
for  possession— Execution  of  decree.  4  L. 
B.    R.   1907.     P.    83.     See  Col,   GS7.   P.  J. 

115  O  X.YI  R  11  (2)— Addition  of  parties- 
Party  appellant-Test -Guardian  ad-litem 
6.    C.    L.   J.    43i.    See  Col.    69  P.    II. 

116  0.  XXI.  R.  13,  It.— See  Col  15C0, 1501, 

117  0.  XXI  R.  lo-S.  231— Joint  decree 
for  moneij-Pmjment  out  of  Court  to  one  of 
the  decre.c-holdtrs-  Judgment- debtor  discharged 
only  if  'payment  be  for  benefit  of  all,  other - 
wise   not. 

Where  a  payment  is  made,  out  of  Court, 
to  ©ne  of  several  joint  decree-holders,  such 
payment  will  dibcharge  the  judgment- 
debtor,  if  it  is  proved  to  be  for  the  benefit 
of  all  and  if  it  is  certified  to  the  Court, 
But,  if  the  payment  is  not  proved  to  be  for 
the  benefit  of  all  the  decree-holders,  such 
payment  will  operate  as  a  discharge  to 
the  extent  only  of  the  share  of  the  decree- 
amount  to  which  the  payee  is  entitled. 
The  Code  (Civil  Procedure)  regards  the  in- 
terest of  joint  decree-holders  as  a  tenancy- 
in-commoa,  and  the  principle  underlying 
S.  231  must  govern  payments  made  out  of 
Court.  9  C.  831,  15  M.  ai3  and  18  M.  464 
^llowed.     SAMBHUSA   v.   GOPAL.     IIJ.  L. 

11%.  O  XXI  R  14,  82—231,  260—Execu^ 
tion  of  decree  for  pevpetual  injunction.  Ap- 
plication for— Notice  to  judgment- debtor  whc- 
the^f  necessary— Execution  by  one  of  two  dec- 
tee-holders  luithout  notice— iielief  not  prayed 
for,   loeather  alloioable. 

In    executing    a     decree     for     perpetual 
injunction   against    a  judgment-debtor,  who  1 
h^s    deliberately     disobeyed    an    order    of  I 


Court,  has  tried  to  cvndo  it  by  colourable 
tran.sfors  of  the  property,  and  has  had 
ample  opportunities  to  contest  the  allega- 
tions of  the  decree- hol.lc.r,  tho  Court  ia 
not  bound  to  issuo  any  nutico  to  tho  judg- 
ment-debtor before  passing  an  order  under 
yuctiou  260  of  tho  Civil  rrc';odure  Code 
nor  is  any  notice  necessary  under  sectioa 
231. 

Tho  rule  laid  down  in  8  Cal.,  174,  is 
not    of    general    application. 

The  decree-holder  is  not  necessarily  li- 
mifed  to  the  relief  asked  for  in  his  ap- 
plication,  but  may  bo  granted  other  reliefs 
which  the  law  allows  him.  19  Bom.,  34, 
distinguished  ;  26  Bom.,  287  referred  to'. 
DUKGA  DAS  NANDI  v.  DEORAJ  AG- 
ARWALLA.  3  C,  L.  J.  112.  10  W.  N., 
C,  237  =  33.  C.  306. 

=  19  O  XXI  R.16—S.  232. —Execution  of 
Decree— Order  allowed  to  become  fi,nal— Sub- 
sequent regular  suit — Transfer  of  decree, 
for   execution. 

Held,  that  no  suit  will  lie  to  establish  a 
right  to  execute  a  decree  when  an  order  dis- 
missing an  application  under  s  232  of  the  Civil 
Procedure  Code  has  been  allowed  to  become 
final  Pudhan  Singh  ?;.  Salig  Ram  (I.  A; 
L.  J.,  p.  01),  approved.  Sheoraj  Singh  v. 
Amiu-uddin  Khan  (I.  L.  R.,  20  All.  539. 
distinguished.— AMANATULLAH  KHAN  v) 
SARDHA  PRASAD.  SAL  J428=AVSr 
N  1906  P    4-33-28  A  613. 

^120  0.  XXL  R.  i5=S.  232-Exectiti07t— 
Ej'cculion  of  money-decree — Transfer  of  the 
deciee  to  one  judgment-debtor — Execution  of  the 
decree  by  one  judgment -detiior  against  his  co- 
judyvieut'debtors  allowed  where  the  decree  is 
passed  against  them  as  legal  representative  of 
the  deceased  relations  and  against  the  property 
of  the  deceased — Direction  in  the  decree  that  the 
personal  liabibity  of  the  judgnent-debtors  be 
dctertnined  in  execution  proceedings  does  not 
make  the  decree  a  money- d^ecree. 

C,  obtained  a  decree  against  P.  as  the 
legal  representative  of  A.  and  against  S.  as 
the  legal  representative  of  L.  It  directed' 
among  other  things  that  C.  should  recover 
R3.  22,748  and  costs  from  the  property  of  A, 
and  L.;  that  G.  was  entitled  to  get  back  from 
the  possession  of  P.  and  S.  as  heirs  respectively 
of  A.  and  L.  all  books  of  account,  bonds  and 
other  papers  belonging  to  C.'s  father  and 
that  "it  will  be  decided  during  the  execution 
proceedings  as  to  bow  far  the  heir  defendants 
are  personally  liable  in  this  suit. 

C.  died  after  he  had  obtained  this  decree 
leaving  P.  as  liis  heir,  to  whom  the  decree 
v>a3  transferred  by  operation  of  law.  P.  then 
applied  for  execution  of  the  decree  against  S. 
The  Subordinate  Judge  rejected  the  applica- 
tion on  the  ground  that  P.  was  precluded  by 
tlie  proviso  to  section  232  of  the  Civil  Proce- 
dure Code  from  executing  the  decree  against 
his  co-judgment-debtor   S. 

Held,  (1)  that  there  was  nothing  in  the 
decree  which  saddled  P.  and  S.  with  any 
personal  liability  to  pay  money,  either  jointly 
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or  severally  ;  the  amount  of  Ra.  22.  743  and 
costs  which  was  recoverablo  and  i:  the  decreo 
was  made  payabhi  u^t,  Ly  P.  and  S.  buL  out 
of  tho  propel  Ly  ol  A.  aud  L. 

(2)  That  although  by  reason  of  the 
directiou  in  thio  docroe  that  tiiS  question  of 
the  personal  liability  of  P.  and  S  .shoali  be 
determined  in  execution  proccudinga  thiira 
miglit  bo  subsequently,  wh'Mj  that  liability 
bad  been  doteruuned,  a  decree  foi'  money 
against  them  ;  until  !hen  it  was  a  mere 
contingency  which  could  not  make  the 
decree  as  it  existed  a  decree  for  money  against 
P.  and  S. 

(3)  That,  theroforb,  P.  was  entitled  to 
execute  the  decree  against  the  estate  of  L.  in 
the  bands  of  3. 

In  section  232  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  the  phrase  "  a  decree 
for  money  againrt  several  persons  "  means  a 
personal  decree  for  thopaynioot  of  money  by 
two  or  more  defendants  jointly.  Clause  (6) 
of  the  proviso  to  the  section  does  not  extend 
to  a  decree  which  may  become  a  decree  for 
money  against  several  persons  on  deter- 
mination by  the  Court.  It  applies  only 
where  in  the  decree  there  is  a  disciiict  order 
upon  the  defendants  personfllly  to  pay  the 
m:>ney.     PANAGHAND    v.    SUNDRABaI    9 

B.  LR  403  =  31  B  30S. 

121  O  XXI  R  16  =  S.  232— Step  in  aid 
of  execution  —  Application  to  be  rroognised 
as  the  representative  of  decree-holder.  17 
M.  L.  J.    475  Col.  2019.  P.  I. 

122  0.  XXL  R.  16,  S.  47— Ss.  232,  24i 
Transfer  by  dccree-liolder  of  properly  com- 
prised in  decree  — Right  of  transferee  to  ap- 
ply for  execution    of  decree. 

Properties  comprised  in  a  decree  for 
possession  of  some  lands  were  acquired 
by  appellants  by  virtue  of  two  mortgages 
foreclosed  in  their  favour.  The  appollaubs 
applied  under  S.  232  to  permit  thorn  as 
trauoferees,  by  operation  of  hivv,  to  execute 
the    decree,    obtained   by    their    mortgagors. 

.Held,  that  appellants  were  the  repre- 
sentatives of  the  original  decree-holders, 
within  the  meanitig  of  S,  211,  and  that 
they  were  entitled  to  apply  to  be  placed 
on  the  record  and  to  be  permitted  to 
execute  the  decree  obtained  by  their  trans- 
feror, that  on  a  tran.sfer  of  property,  the 
transferee  acquires  all  the  rights  attaching 
to  such  property  at  the  time  of  transfer 
including  the  right  to  execute  decrees  11 
B,  368;  16,  C.  347;  21.  M.  353  and  16  A- 
284  refd  to.  RM  B.VHADUR  LALA  ON- 
KARDAS   V.     SHaHBAZ    KHAN.     1     N    L 

E  49. 

123  0  XXI  R16  S  47— Ss.  232,  244-Di^mis- 
aal  luithont  enqjtinj  of  an  appiicaiion  tiiider  S. 
232,  failure  to  appeal  from  — Separate  unit  for 
declaration,   whether  maintainable. 

Plaiotif!  had  applied  to  bo  made  a 
party  to  certain  execution  proceeding,^,  but 
the  District  Munsiff  dismissed  his  petition, 
even  without  any  enquiry  into  the  ques- 
tion as  to  whether  the  plaintiff  wa.s  the 
legal  repro&eutaiive  of   the    deceased  judg- 
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ment-cred'tor.  It  was  open  to  the  plaintiff 
to  appoil  against  that  order  25  M.  518  re- 
ferr^'d  to  but  without  doing  bO,  he  broug'at 
the  present  suit  for  declaration  of  his 
right   to   represent   the   judgraentcrodi  o-. 

Jle.ld,  since  his  rpmedy  was  by  way  of 
appeal  and  he  failed  to  take  that  remedy, 
he  could  not  now  bring  a  separate  suit  to 
obtain  the  bamo  remedy.  KUNHAMMAD 
V.    AMAD.    16    M.    L     J.    27. 

124  O  XXI  U.    10,   S.    47— S.    232,   244— 
Appeal : — 

Whore  an  application  by  the  executor 
to  the  estate  of  a  Hindu  lady  to  ©xecute 
a  decreo  wViich  fell  to  her  share  upon  a 
partition  of  her  husband's  estate  between 
herself  and  her  sous  was  refused  on  tho 
objection  of  the  sons  and  the  judgment- 
debtors  that  tho  lady  had  oily  a  life  in- 
terest in  the  decree  and  that  it  passed  on 
her   d«ath    to   ber   son.s: - 

Held,  that  an  appeal  lay  from  the  or- 
der  under  S.  241,  C.  P.  C.  the  question 
arising  being  question  between  tha  legal 
representative  of  tlie  lady  and  the  judg- 
ment-debtora.  HRIDOY  KANT  BHATTA- 
CHERJEEu.  BEHARI  LAL  MOOKERJEE. 
11  C  W-  N  239,  240 

125  O  XXI  R  16,  O  XXII  R  4— S.  232, 
,3G8 — Application  to  transferee  of  decree  to 
bring  in  defendants  representative  on  re- 
cord—Step in  aid  of  execution.  17  M.  L, 
J.   485.     See   Limitation   Act  Art   179  {4). 

126  O.XXI.   R.   16,   0.   XXII  R.   10— Ss. 

332,  372— Assignee  not  brought  on  record— TUle 
to  execute— Transferee  decree-holder —Transfer 
of  decree  before  it  loas  passed. 

The  words  of  S.  232  rel.iting  to  a  trans- 
fer of  a  decree  cannot  be  construed  so  as  to 
apply  to  a  case  where  there  was  no  decree 
in  existence  at  the  timj  of  the  agreement. 

The  words  "decree-holder"  must  be  con- 
strued as  meaning  decree-holder  in  fact  and 
not  as  including  a  party  who  in  equity  may 
afterwards  become  entitled  to  the  rights  of 
the  actual  decree-holder. 

Where  a  plaintiff  assigned  the  decree  to 
bo  passed  in  his  favour  to  another,  but  the 
suit  was  allowed  to  proceed  in  the  name  of 
the  assignor  only  — 

Held,  that  tho  assignee  was  not  entitled 
to  execute  the  decrta  as  the  transferee  dec- 
ree-holder within  tho  meaning  of  S.  232,  C. 
P.     C.      BHANDAiU     V.      RaMaCHaNDRA 

KAMTHI.    2  M.    L.  T-  197  =  17   M-   L-  J 

39i. 

127  O.  XXI  R.  16  to  23— See  Co^s :    1501   to 

IdOii  P.  I. 

128  0.    XXI R.   2—S.  213-Isme   of   n-.tice 
on  a    tiim  barred     exccution-u pplicaUon,    effect 

of- 

The  improper  admission  of  an  applicM'ion 

for  execution  of  a  decree,  which,  at  the  date 
thereof,  was  clearly  lime  barred,  and  the 
issue  of  a  notice  bhereou  under  S.  248,  Civ. 
Pro.  Code,  could  not  iiav©  thtr  eflect  of  rcviv- 
\n^  the  decree.  Nor  could  a  second  appiica- 
iion  for  execution,  within  three  years   of   ihs 
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firsh,  bo  of  any    avail.     K.VMMAL  SINGII    v. 
LAUAITl.    2  A   L-  J-  67. 

129  O.XXl.  R.  22-S.  213-ExQcufcioti  of 
dooi'iio — Limitation— Dato  of  issuo  of  notico 
utular  S.  248  0.  P.  0.  10,  C.  W.  N.  303  Ool. 
2020.  P.  I. 

130  O.  XXI.  R.  22-243 -Exocutioa  of 
docroe  or  order — "  Dato  of  issuing  notica", 
moaning  of  30  M.  30.  Col.  2020  P.  I. 

131  O  XXI  R.  22  -S.  243  -Docrae— Execa- 
tion — Application  for  oxaontion — Notice  — 
Date  of  tho  order.  A.  W.  N.  1903  P.  2i5— 
30   A.  536  C  il.  2019  P.  I. 

132  O.  XX[.  R.24  to  29.  See  Cols.  1507, 
150S  P.  I. 

133  O.  XXI.  R.  29--S.  243.— See  130  P.  R. 
1908  No.    47  supra. 

134  0.  XXI.  R.  30  to  32  See  Cols.  1508, 
1509    P.    I. 

135  0.  XXI  R.  33— S.  260— Execution  of 
decree — Injunction — Limitation — Executing 
Court  oannot  go  behind  decree.  29  M.  314 
Col.     1936.  P.  I. 

136  0  XXXI.  R.  32-S.  260— Principal 
and  agent— Suit  for  an  account — Form  of 
decree.     27  A  374  Col.  367  P.  I. 

137  O  XXI.  R.  32  -S.  260-Execution  of 
decree  — Limitation — Injunotiou.  A.  W.  N. 
1906   P.  10-See  LimUatum  Act   Art  179  P.  I. 

138  0.  XXI  R.  34  to  iQ-See  Col.  1509  to 
1512  P.  I. 

139  0.  XXI  R.  46,  S.  63,  0  XXXVIII  R 
12— S.  268,  285,  490— Attachment  before  jadg- 
ment  of  debt  due  to  Judgement  debtor — 
Decree  of  Small  Cause  Court  and  orignal 
Court — Payment  by  debtor  of  j'ldgemnt 
debtor  into  Small  Cause  Court— Voluntary 
payment— Liability  of  debtor  to  pay  again 
—Effect  of   S.  490  of  the   Code. 

A  person  bad  two  decrees  passed  against 
him,  one  by  Small  Cause  Court  and  the 
other  by  munsiffa  Court,  both  being  preced- 
ed by  attachment  before  judgement  of  a  debt 
due  to  him.  The  debtor  of  the  judgement- 
debtor  paid  the  amount  of  the  decree  of 
the  Small  Cause  Court,  notwithstanding  a 
notice  issued  by  the  Muusiff's  Court  prior 
to  attachment  after  decree  in  Small  Cause 
Court,   to  pay  the    amount  of  its  decree. 

Held,  thai  the  payment  was  a  voluntary 
payment  and  having  been  made  at  the  de- 
fendants' own  risk  in  the  Ccurt  of  inferior 
jurisdiction  with  a  full  knowledge  of  the 
attachment  by  the  higher  Court,  the  de- 
fendants are  liable  to  pay  again  and  that 
there  was  no.  realization  of  tho  money  paid 
by  the  defendants  into  the  Small  Cause 
Court  in  the  proper  scnpe  of  that  term  by 
that  Court.  The  effect  of  Section  490,  Civil 
Procedure  Code,  is  to  put  a  person  attach- 
ing before  judgment  in  the  same  position 
as  if  he  has  attached  after  decree  if  a  decree 
is  passed  in  his  favor  after  the  attachment 
before  judgment.  RAMASAMY  UDaYAR  y. 
CHAKRAPaNY    CHii:TTlAR.     17    M-    L.  J-, 

488- 

•    140.     OXXI  R,   61  to  53.    See  Cols  1512  to 

15U  P.  1, 
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141.  O.  XKl  R.  53 -~S.  273—Preenptor, 
rights  of—Dnctee  passed  in  favour  of  the 
vendee,  rigJil  to  executf^,  by  the  pre-emptor. 

One  S.  K,,  a  Zemindar  of  a  certain 
village,  brought  a  suit  against  the  appellants 
for  possession  of  a  house  and  land  situato 
in  tho  village  alleging  them  to  bo  trospassers. 
Daring  the  ponduncy  of  tha  suit,  S.  K.,  sold 
the  village  to  A  and  A's  nami  was  entered 
on  tho  record  in  plac3  of  S.  li.  The  docroa 
for  possessioa  of  the  houso  and  land  was 
passed  in  favour  of  A.  B^^fdro  execution  of 
the  decree,  tVie  rospDndont  brought  a  suit  for 
p''a-emption  agiinst  A  and  got  a  decree.  Ha 
then  applied  for  execution  of  the  decree 
passed  in  favour  of  A.  It  was  contended  oa 
behalf  of  the  appellants  that  the  respondent 
had  no  right  to  execaf,9  the  decree. 

HUd,  that  the  rospandont  could  execute 
tha  decree  passed  in  favour  of  A  inasmuch 
as  a  pre  emptor  stands  in  the  shoes  of  tha 
vendee  in  re.spaot  of  all  the  rights  and  obli- 
gations arising  from  the  sale,  under  which 
he  has  derived  his  title,  and  by  reason  of  tha 
sale  and  the  decree  for  pre-emption  he  is  the 
representative  in  interest  of  the  original 
vendor.  7  A.  775  (P.  B.)  referred  to.  RAM 
RAT  AN  V.  JUGRU.     8  0   G-  183- 

142  0.  XKI  R.  53 ~S.  Id7 -Execution  of  de- 
crae  —  Attachment  —Dicrse  for  money — Decree 
for   sale  of  mortgaged  properly. 

A  decree  for  the  sale  of  immovable  pro- 
perty under  section  83  of  the  Transfer  of 
Property  Act  ia  not  a  decree  for  tha  pay- 
ment of  money  or  a  decree  for  moniy,  and 
is  therefore  liable  to  attachment  and  sale 
under  the  penultimate  clause  of  section  273 
of  the  Code  of  Civil  Procedure.  DELHI 
AND  LONDON  B\NK  Ld.,  v.  PaLVPAB 
SINGH.  3  A.  L.J.  585  =  A- W-N- 1908  p. 
233  =  1M.  L.  T  2i7  =  28  A  771. 

1^3  O.  XXI  R.  54-5^(3  Cols.  1514,  1515  P. 
I. 

144  0.  XXI  R.  54,  0.  XL  R.  1  to  3-S. 
274,  503— Mortgage  of  &  zamindari  which  is 
impartible  by  the  holder  thereof  and  tha 
members  of  his  fctmily — Suit  f^r  sile  of  tha 
mortgage  property,     30  M.  255  Col.  557  P.  I. 

145  6.  XXI  R.  bQ-See  Cols.  1515  to  1522 
P.  I. 

143  O.    XXI   R.  58— S.   278-Oompulsory. 

depositor — Pro  vide  n  6    Fund Contributions 

by  a  railway  servant — Liability  of  the  con- 
tributions to  be  attached  on  the  servants 
leaving  the  Company's  service.  29  B.  259 
Col.  833  P.  I. 

147  O  XXI  R  53— S.  278— Rent-decree- 
Execution  — Landlords  interest  in  tenure  sold 
after  decree — Decree  for  rent,  if  continued 
to  be  first  charge  on  tenure.  33  0,  566  Col. 
121  P.  IL 

148  O  XXI  R  58—3.  278 -Applicability  of 
— Ptoper'y  directed  to  be  sold  under  mortgage- 
decree,  c^-aivi  to  —E.cscuting  Court,  competency 
of,  to  vary  a  decree. 

It  is  settled  law  that  S.  278  is  not  appli- 
cable to  claimj  preferred  to  properties  direct- 
ed to  be  »oid  under  mortgage  daciees,  14  0, 
631  ;  18  B.  89;  1  0.  W.  N,  701  aadiO  A.   480 
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referred  to.  A  Court  executing  a  decree  can- 
not take  upou  it.'ielf  to  alter  or  vary  that 
decree.     SL'NuO    MODI    v.  Mu.    LATKAUI. 

1  N  L.  R  142. 

Jl49  O  XXI  R  58,  60-Ss.  278,  280— Execu- 
tion of  decree  — Suit  for  declaiation  that  •pro- 
forty  sought  to  be  attached  bclun(js  to  judgvient' 
debtor — J^rocediire. 

•Where  a  juitgment-crcditor  seeking  exe- 
cution against  property  alleged  to  be  that 
of  the  judgment- debtor  is  met  with  a  plea 
that  the  property  iu  question  is  not  the  pro- 
perty of  the  judgment  debtor,  the  jadginent- 
creditor  is  not  obliged  to  take  pioccedings 
under  S.  278  of  tUo  Code  of  Civil  Procedure 
and  wait  utjtil  an  advaise  order  is  passed  in 
those  proceedings,  but  may  at  once  institute 
a  regular  suit  for  a  deolaratioa  that  the  pro- 
perty sought  to  be  taken  in  execution  is  the 
property  of  the  jjdgmeutj-debtor.  18  A.  410 
and  '23  ti.  266  foil.  16  A.  105  and  1904  A.  W. 
N.  p.  190  distinguished.  MAKBUL  FATI- 
MA  V.  LALTA  KUNWAR.  1907  A-  W-  N- 
207 ;  4  A  L  J.  674 

150  O.  XXI.  H.  58,  6'1,  63— Sfl.  278,  281, 
2b3-  Claim  to  attached  property — Investiga- 
tion   of    claim     32.     C.     637- Col.    1820.  P.  I. 

151  0.  XXL  R  58,  61,  63— Ss.  278,  281 
and  283— -Right  lohicli  tlie  ylaintiff  claims  to 
Die  property    in   dispute,   meaning    of. 

The  words  '•  the  right  which  the  plain- 
tiff claims  to  the  property  in  dispute" 
in  S.  283  of  the  Code  moan  the  right 
which  is  claimed  in  that  proceeding  in 
respect  of  the  property,  that  is,  the  riglit 
to  have  it  sold  or  the  right  to  have  it 
released  from  attachment.  They  do  not 
mean  the  right  ot  title  to  the  property. 
The  throe  Ss.  278,  281  and  283  must  be 
read  together  15.  C.  674  and  31.  C.  228 
followed. 

When,  therefore,  a  claimant,  being 
unsuccessful  in  a  claim  under  S.  278,  has 
got  the  property  released  from  attachment 
by  coming  to  terms  with  the  decree-holder 
^i.Lout  notice  to  the  judgment-debtors 
a  suit  subsequently  brought  by  him  against 
j  idgement-debtor  for  recovery  of  possession  is 
not  barred  under  S.  283  of  the  Code. 
MOKSHIA  BARAYAL  v.  EL;  HI  BUX 
KUAN.    8  C  L   J  881. 

152  0.  XXI  R  68,  01,  03 -Attachment, 
objection  against- -Dit-missal  of  objection — 
Declaratory  suit— Limitation.  29.  M.  225 
Co).    956   P.   I 

153  O  XXI  R  58,  62— Ss  278,  282.  Ap- 
peal— Jurisdiction— Value  of  suit  for  purpo- 
ses of  jurisdiction — Execution  ofdecree— At- 
tachment.—Objection  against.  71  P.  L,  R. 
1906   Col.    761    P.  I. 

154  O  XXI  R  58,  63-Ss.  278  and  283 
— Suit  by  2in successful  objector  for  recovery  of 
price  of  his  propertu  ^^'■^^  ^"  (xecution  tf 
decree  passed  against  third  party — Summary 
dismissal  of  objections  to  attachment  of  p)'>'0- 
perty— Appeal— Small  Cause  Cotirt,  jurisdic- 
tion  of. 

The  respondent  No.l  attached  the  crop 
of   respondent   No,   2  iu    the   execution   of  a 


C.  P.-Codo    (Act  V.of  1908)    {Contd) 

decree  and  the  appellant  filed  an  objection 
under  S.  278,  alleging  that  the  crop  waa 
his  and  not  the  judgment-debtor's.  Ilia 
objection  was  summarily  dismissed  with- 
out any  investigation.  He  instiiuted  a  re- 
gular suit  for  recovery  of  the  price  realis- 
ed   by    sale    of    the    attached    property. 

Held,  that  the  suit  was  one  such  as  is 
referred  to  in  S.  283  and  not  being  ona 
triable  by  a  Court  of  !r-mall  Causes  and 
not  having  been  tried  as  such,  an  appeal 
lay  from  the  decision  of  the  first  Court. 
RAM  SARAN  SINGH  v.  RAJA  PARTAB 
BAHADUR   SINGH.     8    00    231- 

155  OXXI  R  58,  91-Ss.  278,  313  Enter- 
tainvient  of  claim  petition  after  sale  but  befora 
confirmation,    legality    of — 

On  a  question  raised  as  to  whether  a 
Civil  Court  has  jurisdiction  to  entertain  aa 
objection,  under  S.  278  of  the  Code,  after 
the  attached  property  had  been  sold,  held^ 
that  it  is  competent  for  a  Civil  Court  to 
entertain  such  an  ol  j.:)ction  after  the  property 
had  been  sold  but  before  the  confirmatioa 
of  the  sale,  because  there  is  no  reason  for 
thinking  that  the  Legislature  intended  to 
make  the  mere  holding  of  a  sale  a  bar  to 
an  objection  under  S.  278  and,  further, 
though,  under  S.  313  of  the  Code,  the 
auction  purchaser  may  himself  apply  to  set 
aside  the  sale  on  the  ground  that  the 
person,  whoso  property  purported  to  bo 
sold  had  no  saleable  interest  therein,  yet 
it  is  distinctly  to  the  auction-purchaser'a 
advantage  that  a  valid  claim  to  the  property 
should  be  established  before  he  has  paid 
away  his  money  rather  than  tafterwards. 
26  G.  727  (733),  referred  to.  BHaGCHAND 
V.  MT.  JHUNIA.     1  N-  L-  R  167- 

155  (a)  OXXI  R.  58-S.  278.-33,  0.  1158 
No      158   infra. 

156.  OXXI  R.  60  See  Cols  1522,  1523  P.  I. 

157.  OXXI  R  63— S.  280— Attachment— Re- 
lease  from  attachment-  Decree— Execution. 

A  release  from  attachment  under  the 
provisions  of  the  Civil  Procedure  Code  cia 
only  be  made  uuder  Section  280  of  the 
Code.  The  section  indicates  th«  condition, 
on  which  alone  that  release  can  be  directed. 
So  a  Court,  before  directing  a  release 
must  hold  those  conditions  established.  CHI« 
MANLAL   BALABHAI  V.  N.    C.     MACLEOD 

8  B  L.  E.  794 

158.  OXXI  R.  60,  58,  61,  62,  63— Ss.  280, 
278,  231,  282,  283 -Execution  of  decree- 
Attachment.  Object!  :)ns  against — Release 
from  attachment— Order  set  aside— Fresh  at- 
tachment not  necessary  33  C.  1158  Col:  2  P, 
II. 

169.  OXXI  R,  00- S.  280— See  4  A.  L. 
574  No.  149  supra. 

160-     0.  XXI  R.  61  See  Col:  1523   P.  I. 

161.  O.  XXI  R.   01- S.  281     See  32  C  537. 
No.  150,  3    C.  L.  J.  381  No.  151,  29  M.  225,  No. 
152,  33  C.  115B  No.  158  su^ra. 

162.  O.  XXi  R.  62.     SiC  ols.  15-^3  P.  1.2 

163.  0,  XXI  R.  62,  03,  66,  ',X)- Ss.  2b2,  83 
287— Execulion-saU— Sole  xn  (Xiculion  of  a 
simple  money  di.cne   of  mqitgaged  property  — 
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Notificntion  of  mortgage — Purchnsfr  not  es- 
topped from  disputing  the  existence  of  the 
mortgage. 

In  execution  of  a  simple  money  decree, 
the  rights  of  a  mortgngor  in  certain  property 
ostensibly  subjoct  to  a  mortgage  were  pub  up 
to  sale.  The  property  waa  nob  sold  subj  .•cb 
ta  the  mortgage,  as  contemplated  by  s.  282  of 
the  Code  of  Civil  Procedure,  but  the  exis- 
tence of  the  mortgage  was  notified  in  the 
proclamation  of  sale  for  the  benefit  of  intend- 
ing purchaser. 

Held,  on  a  suit  brought  by  th»  mortgagee 
for  sale,  that  the  auction  purchaser  was  not 
under  the  circumstances  debarred  from  prov- 
ing that  the  mortgage  in  suit  was  fictitious 
and  without  considero.tion.  Inayat  Singh  v. 
Izzat-uu-Nissa,  (I.  L.  U.,  27  All.  97)  refarrad 
to.  SHIB  KUNWAR  SINGH  v.  SHEO 
PRASAD   SINGH.    3  A- L- J.  200=28  A. 

164.  0  XXI  R.  62-S.  282-See  71  P.  L.  R 
1906  No.  153,  33  G,  1158  No.  168  stqyra. 

1^5,  OXXI  R.  63  See  Cols:  1524  to  1526 
P.I. 

iiJ6-  O.  XXI  R.  63-S  283-Thi3  Section 
not  applicable  to  Suits  under  S.  283  C.  P.  C. 
Prayer  for  further  relief  not  necessary.  *  29 
M.  151  Col;  539  P.  I. 

167  O.  XXL  R.  63-S.  S83-S.  283~Suit 
under— Valuation  of  suit— Jurisdiction. 

A  suit  by  a  defeated  claimant,  under 
section  283,  for  a  declaration  that  the  pro- 
perty attached  belongs  to  him  and  not  to 
the  judgraeut-debtor  ought,  for  purposes  of 
jurisdiction,  to  be  valued  according  to  the 
value  of  the  property,  the  subject-matter 
of  the  suit,  and  not  according  to  the  amount 
of  the  decree  in  execution  of  which  the 
attachment  was  made,  if  the  decree  amount 
is  larger  than  the  value  of  the  property 
15  C.  104,  31  C.  511,  17  A.  69  27  A  440 
referred  to  NARAYaN  GANESH  GHAT- 
ATE  V.  BHIORAJ.    2  N.  L.  a.  87 

168  0.  XXI.  R  63-S.  283-- Attachment- 
Wrongful  seizure  through  court— Suit  for 
recovery  of  money  paid—Limitation  4  M 
L.  T.  211—Sp.e  Col  1835  P.  I. 

169  0.  XXI  R  63— S.  283—32  0.  537  No 
150,  3  C.  L,  J.  381  No.  151,  29  M.  225  No' 
152,  8  O.  C.  281  No.  154.  33  C.  1158  No.  178* 
28  A.  418  No.  163  supra. 

170  O.  XXI.  R.  6^-S.  284~Not  in  accord- 
ance with  T.  P.  k— Instalment  decree  pro- 
viding for  sale  of  mortgaged  properties  in  de- 
fault—Dexree  if  can  be  executed— Order  abso- 
lute, necessary—Gursus  ciirice— General  juris- 
diction—T,  P.  A.,  S.  589— Attachment  not 
necessary. 

In  a  mortgage  suit  the  parties  came  to 
en  amicaole  sefcilemant  and  an  instalmeafc 
decree  was  pas.sed  on  the  basis  of  a  soJe^ 
nama.  As  it  was  the  intention  of  the  parties 
that  on  (he  failure  of  the  iudgmGnt-debtor 
to  comply  with  the  terms'of  the  solenama, 
tbe  m.jrtgagod  propertias  should  bo  sold 
the   decree   which  at  first   did  not  direct  a  [ 
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sale  was  amended  so  as  to  contain  euoh  A 
direction.  Upon  au  application  to  etiforoa 
the  decree,  it  was  objacted  that  having  re- 
gard to  the  form  of  the  deoroo  no  order 
could  bo  made  under  section  89  T.  P.  A.,  and 
tfiab  the  only  remedy  of  the  decree-holdor 
was  to  bring  a  fresh  suit. 

Held,  that  it  was  immaterial  whether 
an  order  under  section  89  T.  P.  A,  could  ba 
passed  or  nob.  The  decree  as  made  was  a 
valid  decree  and  expressed  the  intention  of 
the  parties,  and  tlio  Court  had  power  in 
order  to  do  justice  between  the  parties  to 
dirocb  its  enforcemnt  by  a  sale  of  the  pro- 
perties. The  Court  had  general  jurisdiction 
to  direct  such  a  sale  either  under  Sectioa 
284,  Civil  Procedure  Code  or  under  section 
89  T.  P.  A.  or  under  both  5  P.  C.  App,  516 
and  2  I.  A.  219  foil.  Having  regard  to  the 
terms  of  the  decree,  no  attachment  of  the 
properties  ordered  to  be  sold  was  necessary. 
ABIR   PRAMANIGK  u.  J.AHOR    MAHOMED 

MANDOL.  11  c  VV  N  879  =  6  C.  L-  J.  95 
=34  C-  886. 

171  O  XXI.  R  64- S.  284— Sale  by  inferi- 
or Court  of  property  attached  by  a  superi- 
or Court— Jurisdiction.  34  0.  836  Col.  1165 
P.    I. 

172  O  XXI.  R.  66,  10-See  Cols.  1530  to 
1535    P.  I. 

173  O.  XXI.  R.  66,  70— S.  287.  28  A.  418 
No.  163  supra. 

174  O.  XXI.  R.  67  to  69  Col.  1536  to  1538, 
P.I. 

175  0  XXI R  69— S.  291— Sale  proclamation 
— Stay  nf  sale— Necessity  for  afresh  proclama- 
tion—-Irregularities —  Procedure — Not  by  suit 
but  by  objection  before  sale. 

Assuming  that  a  fresh  proclamation  is 
necessary  before  a  fresh  sale,  after  the  previ- 
ous sale  was  stayed,  an  ommission  to  issue  it 
is  only  an  irregularity  and  if  it  involved  no 
loss  to  the  judgment-debtor,  the  sale  cannot 
be  set  aside.  The  only  course  open  to  the 
judgment-debtors  is  to  object  to  the  canfirma- 
tion  of  sale  and  not  to  impeach  the  sale 
by  regular  suit.  G  \JRAJMATi  TEORAIN  v. 
SAIYED  AKBAR  HUSAIN.  (LORD  MAO 
NAGHTEN).  17  M,  L.  J.  112;  9  B-  L-  U-  88; 
II  G  W-  H  333;  39  A.  198;  5  C-  L-  J.  138; 
84  !•  A-  37;  P-  C. 

17S  b.  XXI.  r'.  71  to  72.  See  Col:  1538 
P.I. 

177  p.  XXL  R.  7:iS.  29i  Petition  under 
— Step  in  aid  of  execution  of  decree  8  0.  0.  161, 
See  Act  IX  of  I90B  (Limitation  Act),  Art,    182. 

178  O.  XXI  R.  73  to  91.  See  Cols:  1538 
to  1556  P.  I. 

179  O.  XXI  R.91— S  313  1    N.    L.    R.  167 

No     155  supra. 

180  O.  XXr  a.  92  to  93.  See  Cola:  1557  to 
1560  P.  I. 

181  OXXIB  93S.  315— Jurisdiction  of 
Small  Cause  Court— MaintainabilHy  of  suit  by 
auction  purchaser  for  refund  of  purchase 
money. 

In  a  suit  by  the  auction  purchaser,  agajnsfc   ' 
the   decree- holder,   for    rexund   of   purchase 
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money  proportioaato  to  a  share  ia  ttio  pur 
ohasod  property,  of  which  ho  lias  bacn  do- 
prived  on  a  suit  by  a  third  party,  there  is  no 
contract  between  the  plaintil!  auction  pur- 
chaser and  the  decree-holder,  and  thoreforu 
there  is  no  question  of  rescis^ioa  or  spocific 
performance  of  contract. 

Tiie  Smi.ll  Cause  Court  has  therefore 
jurisdiction  to  entertain  the  suit. 

2  Held,  also  that  in  addition  to  the  sum- 
mary remedy  provided  by  S.  315,  Civ.  Pro. 
Code,  1832,  a  regular  suit  is  maintainable 
under  the  circumstances  and  conditions  pre- 
scribed in  the  section.  GUUDIT  SINGH  y. 
GHANAYA    LAL.     114    ?.  R.  1908 

182  O  XXI  R  9t.     See  Got.  156 L  P.  I. 

183  O  XXI  H9iS.  316 -Limitation  Act 
— Art.  10—Ex(>cittionof  d^icrea —Sale— S.  316, 
C.  F.  C,  188'^,  sale- certificate  granted  uyider  — 
3s.  51  and  89,  Registration  Act,  1877— Copy  of 
salecertifica'e  registered  under  S.  89,  Registra- 
tion Act  —Effect. 

A  sale  certiticatQ  granted  under  S.  316, 
0.  P.  C,  of  which  a  copy  has  been  forwarded 
t(^  the  registering  officer  in  accordance 
with  S.  89,  KegisLration  Act,  and  duly  filed 
in  register  of  nuutostaui'^ntary  documents 
relating  to  immoveable  proparty  prescribed 
in  S.  51  of  the  Act  by  the  registering  officer 
is  not  a  registered  documint  within  the 
meaning  of  Art.  10,  LimitaLiou  Act.  FAT- 
TEH  SINGH  V.  DAROPDI.  142  p.  R.  1908 
(  F-  B  ) 

183  b  XXI  K  95.  See  Cols  1561,  1562 
P.I. 

184  O  XXI  R  95— S.  318-Decree-bolder, 
holding,  sale  certificate  applying  for  delivery 
of  possession.     4  M.  L.  T.  350  Col.  1991  P.  I. 

185  0  XXI  R.  95,  S.  47-S.  318,  241— 
Execution  of  Decree — Purchaser  of  unditided 
share  mast  sue  for  pcirtition  by  separate  suit 
— S.    211  no   b  ir. 

The  purchaser  at  a  Court  sale  of  the 
share  of  an  undivided  member  of  a  joint 
Hindu  family  acquires  only  a  right  to  sue 
for  partition  and  for  delivery  of  what  may 
be  allotted  as  the  share  of  such  undivided 
member.  The  Court  cannot,  on  a  mere 
application  for  execution  by  such  purchas 
er,  enforce  his  right  by  an  ordjr  for  par- 
tition. No  such  order  can  be  made  under 
S.  318  of  the  Code  of  Civil  Procedure  and 
the  dismissal  by  the  Coart  of  an  applica- 
tion by  the  purchaser  under  R.  318  cannot 
be  a  bar  to  a  suit  by  the  p,irchaser  for 
partition.  S.  244  of  the  Code  uf  Civil  Pro- 
cedure is  no  bar  to  such  a  suit.  YELQ- 
MALAI  CHETTI  v.  SRINIVASA  CHETTI, 
29  M  294 

186  O  XXI  K  96  to  0  XXII  R  4  See 
Cols     1562    to    1582   P.    I. 

187  O  XXII  R  4-S.  368—17  M.  L.  J. 
4?5    No.    125    supra. 

188  O  XXII  R  5  to  10  See  Cols.  1583,  1584 
P.    1. 

189  0  XXII  R  10-S.  372.  17  M.L.J. 
391     ^o.    127    supra. 

■     190    0   XXII  it   11  to   0   XXIII    R  1  See 
-Cola.   1684   to   1592   P.   I. 
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191  O.  XXLll.  R.  IS.  373—Uacondition' 
at  loi'Jidraioat  uf  appeal  and  claim — Second 
suit— Not    maintainable. 

A  suit  for  redemption  was  digmissed 
by  the  Court  of  first  instance  for  want  of 
necessary  parties.  In  the  appjllate  Court 
the  plaintitT  put  i.i  ari  applicition  Haying 
that  he  did  not  wish  to  prosecute  hia 
"appeal  or  claim,  "  the  othav  side  having 
given  up  his  costs.  The  plaintiff  Lhea 
brought    a    second    suit  to  redeem. 

iidd,  that  the  eff  .ct  of  t'le  applicatioa 
was  that  the  plaintiff  gavo  up  all  biscliima 
to  reJoem  the  property,  thn  con-ideratioa 
for  the  withdrawal  being  that  the  respond- 
ents give  up  their  costs,  and  the  suit 
WIS  barred  by  the  las^  para:^i-aph  of  S.  373 
of  the  Code.  RAM  PIlvSAi)  v.  DUNGkR 
SINGH.  4  A  L  J  201-A  WN  (1907) 
91. 

192  O.  XXIII  n.  l-S.  373-Wihdrawi.l 
of  suit  for  declaration  wVhjut  obtaining 
leave  t?  bring  another  suitr-Suit  for  posies- 
sion  by  reversioner  after  ins'itiition  of  fiesh 
suit — Subsequent    suit  for  the  samz  matter. 

Held,  that  where  a  reversioner  with- 
draws his  suit  for  a  declaration  without 
obtaining  leave  to  bring  another  suit  under 
S.  373  of  the  code,  his  subsequent  suit  for 
possession  will  not  b-j  barred  under  the 
provisions  of  that  section.  21  G.  205,  21 
M.  35;  2  A.  L.  J.  59  R  JANGI  SINGH 
y.  DQRGA    SINGH.     9   00   164 

193  0  XXIII  R.  1—S.  d73^Wcthdfaiual  of 
Suit — Court  lias  power  to  exiead  tiim  for  pay- 
ment of  costs. 

Where  a  party  has  been  pprmitted  to 
withdraw  from  a  suit  w;t,h  liberty  to  bring 
a  fresh  suit  if  ho  should  pi;y  costs  withiu  a 
named  date  under  s.  373  of  tne  Code  of  Civil 
Procedure,  the  Court  has  power  to  extend 
the  tim3  for  payment  when  it  is  absolutely 
impossible  for  th?  party  to  pay  such  costs  oa 
or  bpfore  the  day  so  fixed.  PWlllA  MUTHI- 
RIAN    V.    KARAPPANNA  MUTHIRIAN,  29 

M  370 

194  0.  XXIII.  B.  1"S.  373-Suit  for 
redemptioyi  with  a  prayer  for  recovery  of  sur- 
plus profits  — Improper  valuation  of  Court  fees. 

S.  373  of  the  Code  of  Civil  Procedure 
empowers  a  Court  to  allow  a  plaintiff  to 
abandon  a  part  of  his  claim,  with  liberty  to 
bring  a  fresh  suit  in  respect  of  the  part  so 
abandoned,  if  the  Court  is  satisfied  that  the 
suit  must  fail  by  reason  of  some  formal 
defect  or  that  there  is  sufficient  ground  for 
permitting  him  to  abandon  part  of  his  claim. 
This  section  was  intended  to  maet,  am  )ng3t 
other  cases,  a  case  in  which  there  has  biea 
an  improper  valuation  of  the  Court  fee 
stamp.  HUSANI  BEGAM  v.  COLLECTOR 
OF  CAWNPORB,  4  A.  L.  J.  375- A.  W- N- 
1907    P    133-29    A    471. 

194  (a)  0.  XXIII  R  l—S.  373 -Pauper 
—  Defendant  is  not  allowed  to  defend  suit  i/t 
forma    pauperis. 

There    is   no    provision    in  the   law   under 
whioh  t><  dcfendaut  may  defend  suit  iu  formed 
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vaicporis.     ARTHUR     COATES  v.     SECRE- 
TARY   OP  STATE.     64  p.  R..  1905- 

195  O   XXIII    R  3  See  CoIji.    1592  to  1903, 

P.    1. 

196  0  XXni  Jl  3—S.  375— Compromise 
by  natural  soil  in  a  sail  against  adopted  son 
of  his  father — Effect  on  minor  sons  of  natural 
son—Aftcrborn  son  impeaching  compromise 
— Compromise  not  registered — Binding  nature 
of  compromise  so  far  as  it  dealt  with  pro- 
perties not  subject-matter  of  suit — Mitakahara 
fainiiy--liight  of  adopted  son's  son  to  share 
in  family  property  along  toith  natural  son 
of  adaptor— Extent   of  his   share. 

Au    Oriya     Brahmin,     governed   by   the 
Mitakshara   law,    took   a   son     in    adoption  ; 
after    this,  he    had  a  natural  son    born.     The 
plaintiffs,     in    the     proaout     suit,     were    the 
sons   of   the    natural  sou    of  the    owner,  who 
mado   the   adoption;   and   defendant   No.  1, 
the   son    of    the    adopted    sou.     The    adopted 
son  pre-deooased    the    adoptor  and,    after  the 
death   of  tha   latter,   defendant   No.  1  got  his 
name   registered   in    the   Oolleotorate    in    re- 
spect   of    an     eight-auuas   share     in    certain 
Zemindaries   left    by    the  adoptive    father  of 
bis   father.     Thereupon,    the    natural   son  of 
the   owner   brought  several  suits    to  recover, 
from    the    present     defendant     No.     1.     the 
share    of  the    Zemindaries     which     he     got 
ri  gisLered  \n   his    name  on  the    ground   that 
the    adoption    was    neither    true   in   fact  nor 
valid    in    law.     The    parties   to     thesa     suits, 
howev.^r,    entered   into    a    compromise     and, 
in    pursuance   of    the   compromise,    the  pre- 
sent    defendant     No.     1    goc     possession     of 
certain    properties.     The  present    iirst    plain- 
tifi"    was     a     minor     during      the     pendency 
of    the   previous   suits   and   second    plaintiff 
was    not  born    then.     Th«   present    suit   wa*; 
for     a     declaration      that     the     compromise 
efifectcd    by    their   father     was    not     binding 
on     pUiutiffs   and    to  eject   defendants   from 
the  plaint  propeities   and   place    them   and 
their   father   in  joint  possession  of  the  same. 
The   petition   of   the   compromise  dealt   also 
with    properties    not     the     subject    of     tht 
previous  suits. 

Held  the  second  plaintiff,  not  having 
been  born  at  the  time  of  the  compromise, 
could  not  impeach  it.  So  far  as  t'le  first 
plaintiff  was  concerned,  the  firsc  qae^cion 
for  consideration  was  whether  defendant 
No.  1,  the  natural  son  of  an  adopted  son, 
was  entitled  to  any  share  when  there  was 
a  natural  son  to  the  adopter.  According  to 
Hindu  Law,  an  adopted  son  occupies  tie 
same  position  and  hag  the  same  rights  and 
piiviieges  in  the  family  of  the  adoptor,  as 
the  legitimate  son,  except  in  a  few  speci 
fied  instances.  An  absolute  adoption  oper- 
ates as  birth  of  the  boy  in  the  ftimily  of 
ec'cpiiion  and  a^  civil  death  in  the  family 
of  Dirth.  An  adopted  son,  by  the  very 
fact,  of  his  adoption  acquires  a  vested 
interest  in  the  ancestral  property  of  bit 
adoptive  father;  he  does  not  become  divo.-^ted 
ol    such     iutoi'^ot,    though    itb   extent     may 
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bo    altered,    by    the    subsequent     birth     of    a 
legitimate     son     of     his     adoptor,     and    tha 
grandiun  by  the  adopted  son  acquires  by  birth 
a  right    in    hia    grand-father's    obtate,    which 
entitles  him  to  share  in  .such  property  though 
hia  father  bo  dead,  along  with    the    legilimat* 
Bon  of  his  grandfather.  And  the  share  which 
an  adopted  son    gets  is  a    fifth    of    the    entire 
property  and  a    fourth      of    the    natural  son's 
share  (17  B.  100  and   1  M   H.  0.  R.   45   refd.  to 
and      1.*")     4.     0.     425    Exp     and     diss    from. 
Consequently,  defondant   No.    1    was  entitled 
to  a  filth  of    the  whole   property    left    by   tha 
adoptor.      The   next    quubtion    was,    whether 
the  compromise  was  beueficia!  to  the  present 
plaintilTs.     There  is  a  considerable  conilicl  or 
opinion  as  to  whether  the  share  to  be  allotted 
to  the  adopted   son  on  partition    ig  not    mora 
than    one-fifth.     And  the  compromise,  under 
the  oircumstauoee,  was  settled  on  terms  most 
favourable  to  the  present    plaintifls.     Though 
thft  present  1st  plaintiff    was    not   a  party    to 
those  suits,  as  the  compromise    was   executed 
by  the  Karta  ol    the  family  and  as  ho  was  not 
prejudiced  thereby,  it    was  binding    on    htm. 
14  M.  I.  A.  2S7,  I  A  651;  36  A.  231;  and  I  Bom- 
H.    C.    R.    App.   51   refd     to.     There    was  no 
proof  that  the    compromise  was  the    result  of 
mistake  in  equality  of  position,  undue    influ- 
ence,  coercion  or   fraud,   such    as   would   ha 
sufficient  in  law  to  vitiate  it.    INIere  inequality 
of  benefit  could  not  afford   sufficient  ground 
for  vitiating  it.    2  M.  I.  A.  181;  7  M.  I.  A.  811  ; 
14  M.  I.  A.  24  ;  8  C.  188  and  22  B.  482  Refd   to. 
But  tViat   portion  of    the  compromise,    which 
daalt  with    properties    not  the    subject  of  th* 
previous  suits,   could    not  be   enforced^  since 
the  pttition  of  comproraigo  was    not    register- 
ed as  required  by    S.    17   of    the    RegistraLioa 
,   Act  30  C.  783,  26  I,  A.  101  =  22  M.  508  referred 
I  to,    29   I.  A.  9  =  20   A.  171  exp.    and   dist.     la 
the   result,    the  plaintiffs  were  given  a    dfccre* 
in    respect  of  four-fifth  of  the  plaint    proper- 
ties,   which    were  not   the   sul  j -ct-matter   of 
the    previous  suits  and,  as  rtgards   propertiM 
comprised    in    the  previous  suits,    the   com- 
promise-decree was  held  birdiug.     BIRBHA— 
DRA  RATH  v.  KALPATARU   PANDA.     1  Q, 

L.  J  8S8 

Se$  also  for  the  same  case  Col.  463  P.  I. 

197.     O.  XXIII   R.  4  to  O.  XXVI  R.  13  Sdt 

Cols:  1604  to  1607  P.  I. 

198-  O.  XXVI.  B.  13— S.  396— Appoint, 
merit  of  commissioner,  discretionary — Decree 
finality  of— Conduct  of  parties. 

It  is  not  obligatory  on  the  Court,  in 
every  case  in  which  a  decree  is  made  for  tha 
partition  of  immoveables  not  paying  revenue 
to  Government,  to  appoint  a  Commissioner 
under  section  396  of  the  Coda  of  Civil  Proce* 
dure;  and  such  a  decree  is  not,  in  all  cases,  to 
be  considered  pending  till  action  is  taken 
under  section  396.  Where  such  a  decree,  not 
followed  by  action  under  section  396,  is 
created  by  the  Court  and  the  parties  as  ev 
final  decree  in  execution  procetdii^gs,  it  is  nob 
onen  to  a  party  subsequently  to  contend  that 
the    decree   had   not  become   final.     KlilSH 
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N\MACHARIAR    v.    KUPPAMMAL.     31  M- 

640 

199.  O.  XXVI.  R.  14  to  O.  XXXII.  R.  1 
See    'ols:  1G08  to  1611  P.  I. 

900-  O-  XXXII  R.  1— S.  437— Seo33C. 
109 1  No.  1  aiipra. 

201.  OXXXir.  R.  1,4(2)  to  0.  XXXII. 
B.  4  (1)  See  Cols:  1612  to  161H  P.  I. 

203.  O.  XXXII,  R.  4  (1)-S.  457-Guar- 
dla'i  of  minor  plaintiff  respodeab  — Married 
women  —  Cnstom  —  Alienation  by  father. 
Neesssity  for  sale  established.  WADHAWA 
MALu."  WADMAWA.  8  ?•  R  1908-144 
P  L  R.  1903    33  p.   W.  R    1908  So-e  Col: 

1618  No.  2808  P.  I. 

203-     0.  XXXtl.    R.  6    to    R.  15     See  Cols: 

1619  to  1627  P.  I. 

203-  O.  XXXII  R.  15-163  Seft  33  0.  1094 
No.  1    supra. 

104  O  XXXIII  R  1  to  O  XXXVIII  R 
6   See    Cols.    1628    to    1634    P.    I. 

204  a  0  XXXVII— Ch.  XXXIX.  Ap- 
plicability of.  See  JarisdictioQ  of  Small  Caus* 
Court.    1   S.   L.    R.    243. 

205  0  XXXVIll  R.  6—S.  483— Attach- 
meiU  oil  insufficient  grounds — Damage^' — Proof 
of  tnalice — Memo  of  objections  withdrawn — 
Jurisdiction   as   to  costs. 

An  order  under  S.  483,  Civ.  Pro.  Code, 
where  the  application  has  been  made  on 
insufificienb  grounds  mu^.t  iieccssarily  cause 
damage  to  tho  credit  and  reputation  of  the 
party  against  whom  the  order  is  made, 
and  general  and  special  damages  are  reco- 
verable. 

Quaere: — Whether  it  is  necessary  to  prove 
that  tbe  defendant  aoted  maliciously  in  the 
above  case. 

The  practice  as  to  the  form  of  an  order 
when  a  memorandum  of  objection  has  not 
been  stamped  and  has  not  been  moved,  does 
not  seem  to  bo  uniform,  but  orders  dismiss- 
ing the  memorandum  in  such  circumstan- 
ces have  been  made  and  there  is  jurisdic- 
tion to  make  tbe  order.  If  there  is  juria- 
diction  for  making  an  order  dismissing  an 
applicsition,  trbore  is  of  course  jurisdiction 
to  make  an  order  dismissing  it  with  costs. 
11  Q  B.  D.  674,  Appl.  PALANI  KQMARA- 
SAMI     PILLAI    V.    UDAYAR     NADAN.      4 

M.  L.  T  803 

208  0.  XXXVIII  R.  7,  12— See  Col.  1635 
P.   I. 

207  O.  XXXVIII  R.  16— S.  490-Attacb- 
ment  before  judgement — Confirmation  of 
attachment  after  decree — Starting  point  of 
limitation.     8    B.  L.  R.   567  Col.  1980  P.  I. 

208  O.  XXXVIII  R.  16-S.  iOO—See  17 
M.  L.  J.  488  No.  139  supra. 

209  0.  XXXIX  R.  1  to  O.  XLI  R.  5— See 
Cols.  1G35  to  1653  P.  I. 

210  O.  XLI  R,  5— S.  545-2.  S.  L.  R.  24 
No.  7  supra. 

211  O  XLI  R.  6  to  R.  20— Sec  1654  to 
1660   P.  I. 

212  0.  XLI  R.  20 -S.  559.  33  C.  329  No. 
107  supra. 
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213  O  XLI  R  21  to  23.  See  Cols:  1661  to 
107 'J  P.  I. 

214  O  XLI  R  23-3.  562-Execution  of 
decree— Limitation — Application  for  a  *' oeal 
warrant."  A.  W.  N.  1906  P.  27.  See  Col.  2003 
P.  I. 

215  OXTjIR  23—3.  562— Letters  Patent 
— Appeal — Rtmind,  ordsr  of — Letters  P  itent, 
1865  s.  15--''  Judgment  " — Transferability  of 
occupancy  holdivg. 

An  order  of  remand  pissed  by  a  8ingl«5 
Judge  of  the  High  Court,  under  a.  562  of  the 
Code  of  Civil  Procedure,  1882,  is  a  "  judg- 
ment" within  the  meaning  of  s.  15  of  the 
Letters  Patent,  and  an  appeal  lies  from  such 
an  order  under  tho  Charter.  GOPINATH 
PATI  V.  MOHhiSHWAR  PRADHAL.  35  Q. 
1096. 

216  O  XLI  R  23— Ss.  562,  564— Illegal 
order  of  remind — Validity — Waiver— Appeait 
from  final  decree — Objection  to  rtmand — Ap- 
peal from   order  of  remand  after  final  decree  : 

An  erroneous  order  of  remand  does  not 
affect  the  jurisdiction  of  a  Court  and  con- 
sequently may  be  cured  by  consent,  A  party 
who  lias  consented  to  an  erroneous  order  of 
remand  is  not  entiUed  to  treat  it  as  void  and 
incapable  of  being  validated  by  consent  or 
waiver.  No  appeal  can  be  filled  against  the 
order  of  remand  after  final  decree. 

When  an  order  of  remand  has  been 
made,  its  validity  may  be  cballengid  di-ect- 
ly  and  immediately  by  an  appeal  UM'l'ir  3. 
588,  CI.  (28),  or  indirectly  under  S.  501  when 
an  appeal  is  prefer.-ed  against  the  linal  da* 
cree  in  the  suit.  The  party  affected  by  the 
order  of  remand  should  make  his  election. 
He  may,  if  he  chooses,  prefer  an  appeal 
against  the  order  of  remand  and  obtain  u 
stay  of  proceedings  during  the  pendency  of 
the  appeal;  ho  may,  on  the  other  band,  carry 
out  the  order  of  remand,  take  the  chance  of 
a  successful  termination  of  the  suit  in  his 
favour,  and,  in  the  event  of  defeat,  prefer  aa 
appeal  against  the  final  decree  in  which  the 
validity  of  the  ord«r  of  remand  may  be 
questioned.  He  cannot,  however,  if  he  baa 
carried  out  the  order  of  remand  and  taken 
tho  full  benefit  of  it,  turn  round  and  prefer 
an  appeal  against  tbe  order  of  remand.  5 
C.  L.  J.  580  considered.  BAIKUNTHA  NATII 
DEY  V.  NAWAB  SALIMULLA  BAHADUR. 

6  0-  L.  J  547- 

217  O  XLI  R  25  to  OXLIII  R  1.  Se«  Cols, 
1679  to  1685  P.  I. 

218  O  XLIII  R  1— S.  583.  See  98  P.  li. 
1908  No.  68  supra. 

219  O  XLIII  R  2  to  0  XLIVR3.  See 
cols.  1685,  1686. 

220  O  XLIV  R  3,  S.  109— S.  600,  595— 
Privy  Council  -Application  for  leave  to  ap- 
peal— Substantial  queslion  of  laio—SuiC  below 
Es.  10,000-Appeal  to  Privy  Council,  case  "other- 
wise fit  one  fo,*'— Question  of  general  in- 
terest  or  public   importance. 

In  an  application  for  leave  to  appeal 
to  Her  Majesty  in  Council  in  a  suit  va- 
lued  a^  less   than  Rs.    10,000.    The  questioa 
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was  whr'bor  Ibo  provisions  of  soc.  GOO  of 
Civil  Prcooduro  Code,  covorod  tlio  appel- 
lant's   C!se. 

n"ld,  tbn.b  the  faot  of  a  siil)sLanbial 
quodiiou  of  law  benig  involved  in  tlio  case 
is  not,  by  itself,  a  Runiciont  ground  for 
gt'anting  loavo  to  appoal  and  tliat  «onio- 
tbing  more  in  mquirod.  Tt  must,  in  addi- 
tion, be  a  quo3ti  jn  of  go  loral  intoroat  or 
of  great  public  and  private  importance  or 
tbe  like.  (Banaisi  Prasad  n.  Ivasbi  Krishna 
Narain,  ?3  All.,  227;  Radha  Krishna  Das  v. 
Kai  Krisbun  Cband,  28  All.,  415;  and  Moti 
Cband  V.  Ganqn,  Prasad,  G  0  W.  N.,  G2, 
referred  to)— BHVGWAN  PaUSHAD  v  THA- 
KUR  RUD!?.  PART^B  NARAIN  SINGH. 
6  0.  C,  168 

221  0  XLIV  R  13-S.  60S— Civil  Proce- 
dure Code  (Act  XIV  of  1882),  s.  603— Spe- 
cial leave  to  appeal  to  I'riinj  Council — Stay 
o/  execution  if  decree — Jurisdictioii  of  Judi- 
cial Cum  nlss'.oner- -Court  executiny  decree, 
power   of,    to   stay  execution. 

The  applicant  obtained  special  leave 
from  Her  Majesty  in  Council  to  appeal 
against  the  dicree  of  the  Judicial  Com- 
missioner of  Oadh,  an  application  for  leave 
to  appeal  to  Her  Majesty  in  Council  hav- 
ing been  rejected  by  the  Judicial  Commis- 
sioner. 

Held,  that  the  Court  lefusing  the  said 
leave  has  no  power  to  stay  tbe  execution 
of  the  decree  but  the  Court  executing  the 
decree,  on  a  proper  application,  has  pow- 
er to  stay  execution  so  as  to  enable  the 
applicant  to  apply  to  Her  Majesty  in  Coun- 
cil to  pass  a.n  order  staying  tbe  execution 
of  the  decree  pending  the  disposal  of  the 
appeal-ABDUL  AZIZ  KHAN  v.  JAHAN- 
GIR    BAKHSH    KHAN,    3   Q-    C   243. 

222  0  XLV  R  1  to  O  XLVII  ill-See 
Cols.    1686   to  1688  P.  I. 

223  0  XLVII  R  1— S.  624— Review  of 
judgment  by  another  Judge — Clerical  error 
—  Application  by  minors  for  review  of  jadg- 
ment— Jurisdiction.  3  O.  C.  316  Col.  1745 
P.    I. 

224  O  XLVII  B  1,  4-S.  624,  626  (c)— 
Bevieto  of  judgment  before  the  Judge  other 
than  the  one  who  delivered  judgment — Ju- 
risdiction, 

The  defendant  applied  to  an  Assistant 
Collector  who  had  passed  an  ex  parte  dec- 
ree, for  a  review  of  his  judgment.  The 
said  Assistant  Collector  directed  notice  to 
issue  to  the  plaintiff  and  subsequently  part- 
ly beard  the  application  which  was  based 
not  on  the  ground  of  the  discovery  of 
new  and  important  matter  or  evidence,  or 
of  a  clerical  error  apparent  on  tbe  face 
of  the  decree  but  on  other  grounds.  Be- 
fore the  application  was  disposed  of,  he 
was  transferred.  His  successor  dismissed 
the  application  on  the  ground  that  he  had 
no    jurisdiction. 


C  P  Codo  ( Act  V  of  1908)    (Contd). 

to  the  Judge  who  delivered  it  and  be  hag 
thereupon  diruoted  notice  to  be  given  to 
tlio  other  party,  the  application  may  be 
hoard   and   disposed    of  by    bis  Huccessor. 

llcid,  also,    that   the    Assistant     Collector 
bad  jurisdiction.     DUNYAPAT  v.  GANESHI, 

3  0  C    363 

225  O.  XLVir.R.  2  to.  Sch:  II.  R.  1— 
See    Cols    J688   to    1690,   P.  I. 

226  Sch:  IL  n.  1  =  S.  2 06 -Execution  of 
decree— Costs,  question  as  to,  referred  in,  by 
agent  of  judgment-debtor  having  no  express 
power  to  refer  it  to — Subsequent  ratification 
by  principal  of  his  agent's  reference  of  the 
qiLCstion  of   costs   to  arbitration. 

The  respondents  held  a  decree  against 
the  husband  of  appellant  No.  1,  in  which 
there  was  a  question  as  to  costs  incurred 
in  an  appeal  to  the  Privy  Council.  In 
execution-pr  ojedings  of  this  decree,  the 
decree-holders  and  the  agent  of  the  judg- 
ment-debtor applied  to  have  -this  question 
of  costs  referred  to  arbitration.  The  agent 
was  not  specially  authorised  to  refer  the 
matter  to  arbitration.  The  reference  was, 
however,  subsequently  ratified  by  his  prin- 
cipal,  the    judgment  debtor. 

The  awacd  was  objected  to,  on  behalf 
of  the  appellants,  on  two  grounds  :  Firstly, 
that  Chap.  XXXVII  of  the  Code  o:  Civil 
Procedure  relating  to  arbitration  did  not 
apply  to  execution-prceedings:  secondly, 
the  award  was  illegal  and  void  ab  initio 
because  it  was  made  on  the  application  of 
an  agent  not  specially  authorised  in  writing 
to    make   such  an  application. 

Held,  that  Chap.  XXXVII  of  the  Coda 
of  Civil  Procedure  relating  to  arbitration 
applies    also  to    execution-proceedings 

Held,  further,  that  where  the  principal, 
subsequent  to  the  reference,  ratified  tha 
conduct  of  his  agent,  such  ratification 
cured  the  defect  in  procedure. — 17  A.  105 
(P.  C),  Exp.  9  M.  451  24  C.  469  and  23 
P.  629,  refd.  to.  MUSSAMMAT  SATTAR- 
UN-NISSA  v.  SHAIKH  MUHAMMAD  RUH- 
ULLA,    8    0    C    263. 

227     Sch;   II.   R.    2    to.   Sch,  III.  R.  11  — 
See   Cols:   1620  to  1717.— 

Civil  Rules  of  practice  (Madras), 

Step  in  aid  of  execution — Application 
for  order  absolute  not  in  accordance  with 
the  Civil  Rules  of  Practice--17  M.  L.  J.  596 
Col.  2018  P.  I. 

Claim. 


1  Arrears   of    rent— Decree— Attachment, 
23  C.  382  Col.  1516  P.  I. 

2  To  attached  property— Possession — Title 
— Question  for  determination — 29  C.  543  Col. 
1517  P.I. 

3  Claim  in  the  alternative — b-ffect  on  suit 


Held,  that  where  an  application  for  a  where  there  has  been  no  previous  tender 
review  of  judgment  on  grounds  other  than  or  payment  of  mortgage  amount— 24  M.  408 
those  mentioned    in   section  624  is  presented  |  Col  612  P.I. 
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Claim    (Contd). 

4  Claim  of  right — Practice — Rule  to  show 
cause — Explanation  by  Magistrate-  7  C.  W. 
N  859  Col.  227  P.  II. 

5  GKim — VbTindonmont  of — Or  portion 
thereof— 6'ce  Act  V  of  1908  (C.  P.  C.)  O.  II  R. 
II— S.  43  Col.  1402— lil8  P.  I. 

6  Claim — Parties  to  suit — Separate  suit 
not  barred— 30  C.  13i  Col.  1091  P.  I. 

7  Co-heirs — Decree  against  one  of  co-heirs 
of  debtor— Transfer  by  him— 23  A.  2G3  Col. 
1524  P.  I. 

8  Interest  —  Claim  petition  —  Order  dis- 
missing claim  by  mortgagees — 11  M.  L.  J. 
340=^25  M.  555  Col:  1269  P.  I. 

9  Party— Civil  Procedure  Code  (Act  XIV 
of  1882),  Section  283 — Objection  by  claimant 
to  attachmznt  alloiued — Jvdgntent  debtor  not 
made  party  to  the  proceeding — Determination 
of  ownership  nf  property  not  conchisive  against 
the  rights  of  the  judgment  debtor. 

When  an  objection  preferred  under  Sec- 
tion 278  of  tha  Uivil  Procedure  Code  to  the 
attachment  of  property  made  as  that  of  the 
judgment-debtor  is  allowed,  and  the  judg- 
ment-debtor, not  being  served  wit^h  notice 
of  the  objection  proceeding  satisfies  the  dec- 
ree, the  decision  as  regards  the  ownership  of 
the  property  is  not  conclusive  agxinst  him. 
4  M.  H.  C.R.,  472,  dmbted.  AMBAL\THI- 
LAKATH  MOIDIN  KUTTI  v.  AMB\LATHI- 
LAKATH  KUNFII  KUTTI    ALL     25  M-  721- 

10  Possession — Appeal — Objoction  to  at- 
tachment by  judgment-debtor,  as  trustee  — 
6  C.  W.  N.  63.     See  Col:  1117,  P.  I. 

11  Right  to  receive  a  debt  — Attachment 
of — Property  in  the  possession  of  a  judgment 
debtor— 24  M.  20.     See  Cols:  423  P.  I. 

12  Petition  —  Debt —  Attachment— -Objec- 
tion to  attachment— Limitation  — 27  M.  67  = 
13  M.  L.  J.  4G7. 

13  Partition  of  property — Causes  of  ac- 
tion distinct  1  L.  B.  R.  1900  1902,  P.  7-Col: 
241,  V.  II. 

14  Partition  — Proceedings — Transferee  of 
portion  of  estate  — Lessee  of  share  of  estate 
for  term— 27  M.  361,  Col:  563  P.  T. 

15  Proceedings  order  in  claim — 26  A.  382 
Col.  1765  P.  I. 

16  Proof  of-Insolvency-5  C.  W.  N.  91 
Col.  1236  P.  I. 

17  Claim  by  puisne  incnmbraucer — Prior 
incumbrancer  party  defendant — Lip.n  of  prior 
mortgagee — Apportionment  of  among  several 
properties. 

While  a  Court  may  in  a  suit  where  a  prior 
incumbrancer  is  a  party  defendant  either 
order  that  the  sale  of  the  property  should  be 
held  subject  to  the  prior  mortgage  or  that  it 
should  be  sold  free  from  the  incunibra  ica  of 
that  mortgage  if  the  prior  incuml)rancjr  so 
consents,  there  is  no  adequate  autliority  for 
holding  in  a  suit  brouglib  by  a  second  mort- 
gagee to  bring  to  sale  one  out  of  soveral  pro- 
perties over  whioli  the  first  mortgagee  holds 
a  lien,  that  tlie  first  mortgagoe  c\\\  be  com- 
pelled to  assent  to  an  apportionment  of  his 
lien  among  the  dilferenc  properties.  Maha- 
rajah  Kisher   Pertab  y.  Lala  Nuud,  25  W.  R. 


Claim    (Contd). 

388;  Ram  Dhun  Dhur  v.  "Mohosh  Chundr, 
Cal.  406  ;  Kanti  Ram  v.  Kutubuddin,  22  Cal. 
33,  distinguished.  MA  KYAW  v.  M  \  SIIWE 
MA  AND  ANOTHER.  1  L.  B  K  1900  1902 
P  210 

18  Land  purchased  from  ostensible  owners 
— Claim  to  recover — Proof  of  purchase  with 
notice. 

Where  plaintiffs  had,  by  giving  pogsession 
and  reporting  to  the  thugyi  years  previously 
that  they  had  sold  the  land  outright  to  t)ie 
first  defendant,  put  him  in  the  position  of 
ostensible  owner  '^f  the  property,  and  first 
defendant  in  turn  put  the  second  and  third 
defendants  in  the  position  of  ostensible 
owners. 

Held,  that  plaintiHs  in  claiming  to  recover 
from  parsons  who  had  bought  from  the  osten- 
sible owners  were  bound  to  allege  that  those 
persons  bought  with  notice,  actual  or  con- 
structive, that  the  land  was  not  the  absolute 
property  of  the  ostensible  owners,  and  to  fis 
them  with  knowledge  of  this,  U.  TO'AND 
ANOTHER  V,  R  M.  M.  S.  MEYAPPA 
CHETTY  AND  FOUR  OTHERS.  1  L-  B-  R. 
1900  1902  p.  160. 

19  Claim  of  eldest  son  to  one  fourth  share 
of  the  general  joint  estate  of  the  death  of  the 
mother,  when  the  father  marries  again ^ 
Eldest  daughter — Claim  of  to  a  share  of  the 
general  joint  estate  on  the  death  of  the  mother 
1  L.  B.  R.  1900-1902  P.  23.     Sze  Col.  24Q  P.  II. 

Claimant. 

1  Proof,  quantum  of — Mere  suspicion  of 
benami,     29  C.  543  Col.  1517  P.  I. 

2  Order  in  claim— 27  M.  361  Col.  568  P.  I, 

3  Remedy  of  objector  or  cUimait  agxiasti 
order — High  Court  — Revisional  Jurisdiction- 
Procedure — Practice  —  Attached  property.  1 
L.  B   R.  1900-1902  p   180  Col.  1517  P.  I. 

4  Rival  claimants — Letters  of  adminis- 
tration. 1  L.  B.  R.  1900-1902  P.  284  Col. 
517  P.  I. 

Clause  for  forfeiture  of  property. 

1  ^Mortgage  Deed  contaiuing  ]  Redemp- 
tion suit — Transfer  of  possession — Tra;isfer 
of  ownership,  Evidence  of.  1  L.  B.  R.  1900- 
1902  P.  215.  See  IBurden  of  Proof  {Redcmp- 
tio7i  suit). 

Clerical  error. 

Review  of  judgement  by  another  Judge — 
Application  l)y  uiiiaors  for  review  of  judge- 
maiit -Jurisdiction.  3  0.0.  316  Col.  1745 
P.  I. 

Client  and  Solicitor's  Clerls. 

See  Solicitor's  Clerk  aiid  Client. 
Clog. 

1     Mortgtjgi'—Clog  on  equity  of  redemption — 
Construction  of  document — laieiest — Ptofit. 
He.d,  that  the  l^iiuwiuii  Urma  uuutaiuod 
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Clog     ((7on^/). 

in  a  usufrncluary  mortgage  did  not  oon- 
Btituto  !i  clog  on  the  mortgagors'  right  to 
rodomption  :  — 

"  Tho  interost  of  tho  mortgage  money  and 
the  profits  of  t.lio  lands  mortgaged,  have  been 
duclarod  to  bo  equal.  We  shall  obtain  ro- 
deraption  of  Llio  mjri.gvgod  prop-irty  from 
tlie  possession  of  the  uiirlg.igeo  on  payment 
of  tlie  wliolo  of  t!i6  m  )rtgago  money  in  a 
lump  sum  ia  the  month  of  Je'Ji  when  tho 
land  is  unoccupiod  by  crops.  Tlie  mort- 
gagoo  is  at  liburly  lo  cultivate  the  Ivnd  mort- 
gaged himself  or  have  it  cultivated  by  any 
otlior  pofoon.  W^ishill  have  no  obj  •ct.ioii  . 
Should  the  whole  or  part  of  the  land  mort- 
gaged be  cultivated  by  us  in  any  year,  we 
shall  pay  the  arrears  due  by  us  at  the  time 
of  harvest  and  before  the  Governmout  instal 
ment  hasfall'-n  due.  If  we  raise  any  objec- 
tion, the  mortgage  shall  be  at  liberty  to  re- 
cover the  same  from  us  and  our  mortgaged 
and  other  moveable  and  immoveable  pro- 
perties by  means  of  distress  or  a  suit.  Should 
any  part  thereof  remain  unpaid  we  shall 
pay  it  together  with  interest  at  one  rupee 
per  cent  per  meusem  and  the  mortgage 
money  in  a  lump  sum  at  the  time  of  the  re- 
demption of  tho  mortgage.  We  shall  nob  be 
entitled  to  redemption  without  its  payment 
26  All.,  559  distinguished.  SETH  GlIHATAR 
MAL  V.  LALA  BAIJ  NaTH.  A'.  W  N  1906 
p.  202. 

2.  Mortgage  ~  Redemption  --  Clog  on 
equity  of  redemption— Lease  to  mortgagee-- 
Public  charitable  property — Alienation  of — 
Applicability  of— Advocate  general  repre- 
senting public  chririty — Adver  e  possession- 
Interest.  MOHAMED  OA^SUIM  DHARAM- 
SEY  V.  JOSEPH  EZALIEL,  7  B-  L-  R 
772.     See  Mortgage  Rede  nipt  ion. 

3.  Transfer  of  Pioperiy  Act  IV  of  18S2-~Ss. 
60  and  6l--Gljg  on  equity  of  redemption- 
Deeds  of  fur/her  charge  on  property  previously 
mortgaged— Bonds  stipulating  repayment  of 
money  borrowed  within  time  fixed  for  redemp- 
tion of  a  previous  usufructuary  mortgage— 
Forecloncre,  suit  far. 

The  predecessors  in  title  of  defendants 
mortgaged,  with  possession,  the  property  in 
BuiC  for  Rg,  1,000  by  a  deed  executed  on  16th 
July,  1891,  and  on  the  same  date  borrowed  a 
further  sum  of  Rs.  100  upon  the  same  secuc- 
ity.  On  13th  June,  1892,  25th  Maich,  1804, 
and  15tli  October,  1895,  they  borrowed  fur- 
ther sums  The  deeds  of  those  dates  were 
registered  and  recited  that  the  aforesaid 
property  was  held  upon  usuffuctuary  mort- 
gage by  the  plaiutii!  under  the  deed  of  July 
16th,  189i,  that  the  sums  now  borrowed 
should  be  paid  with  interest  within  the  time 
fixed  in  the  original  mortgage  deed,  and  that 
the  mortgagors  should  not  be  able  to  redeem 
the  mortgage  without  payment  of  the  amount 
due  on  the  three  subsequent  deeds,  The 
plaintiff  brouglit  a  suit  to  fureclo-.a  his  mort 
gage  claiming  the  amount,  due  under  all  five 
deeds.  The  dt.endanLa  adm.iLed  that  the 
mc^iiey   secured   by  the   deeds  of  July  16tb, 


Clog^     {Gontd). 

1891,  wa8  due,  but  denied  that  tho  last  three 
deeds  created  any  further  charge  on  the  pro- 
perty. 

Held,  {per  Wells,  A.  J.  C.)  that  the  three 
last  deeds,  which  practically  amounted  to 
fresh  mortgages  were  no\  a  clog  on  tho  equity 
of  redemption  and  having  regard  to  Ss.  60 
and  61  of  the  .\ct,  tlie  plaintiff  could  enforce 
them  against  the  doff.iidant.^.  The  principla 
on  which  the  prohibition  of  clogging  mort- 
gages is  based  is  one  of  equity,  that,  when  a 
man  is  borrowing  and  pressed  for  money,  ho 
may  not  have  to  assent  to  unreasonable 
terms,  and,  therefore,  in  the  mortgage-deed^ 
there  must  not  bo  any  provision,  which  fet- 
tors  his  right  to  redeem.  But  this  peine ipla 
does  not  apply  to  a  case  where  a  man  baa 
deliberately  increased  the  amount  of  the 
mortgage-money  by  taking  further  loans,  and 
equity  will  not  deprive  the  mortgagee  of  bia 
dues. 

Hdd,  {per  Scott,  J.  0),  that  the  three  last 
deeds  did  not  create  mortgages  ot  practioally 
amouut  to  fresh  mortgages,  but  that,  having 
regard  to  the  provisions  of  S.  60  of  the  Act, 
they  did  not  clog  or  fetter  tbe  defendans* 
equity  of  redemption  and  coulJ  be  enforced. 
26  A.  559— A.  W.  N.  1904  P.  123  and  1  A.  L.  J. 
579  Diss.  RADHA  KRISHNA  v.  SHEa 
DnL.    8  0C132. 

4  Clog  on  -Contract  to  pay  oS  subsequent 
mortgiges  before  redeeming  prior  mortg  jge. 
Validity— Oontraci,  to  pay  off  on  unsecured 
debt— DURGA  PERSHAD  v.  DUKH  ROY. 
9-  C-  W-  N-  789-    See  Mortgage  {Redemption), 

6  Two  or  more  subjects — Meaning  of — 
Mortgage — S.  17  of  tbe  Court-fees  Act  not 
confined  to  cases  where  the  relief  claimed  are 
cumulative.  30.  M.  61.    Col.     123.  P.  I. 

6  Hard  and  inequitable  condition  in  a 
mortgage  deed.     6.  O.  C.  167  Col.  316  P.  I. 

Code. 

1  Suit  by  Hindu  Father  for  establishment 
of  his  right  as  guardian  and  for  custody  of 
his  infant  child.  26  A.  594  Col.  808  P.    I. 

2  Attachmeut — Pensions,  politioal^Code. 
Essence  of -26  M.  423  Col.  146  P.  I. 

3  Attestation  of  mortgage — Bond  mean- 
ing of  the  word  "atfeested"  —  A  tl^estation  in 
tho  presence  of  the  mortgagor  after  liaving 
received  from  him  a  personal  acknowledge- 
ment  of  the  signature  27  B.  91  Cul.    607    P.    I 

Co  Defendants— Resjudicata        be- 
tween. 

See  G.  P.  C.  S.  13  Cols.  980  to  984.  P.  I. 
Codicil. 

1  Probate — Will  vyith  alterations  in  pen- 
cil—Practice 29  C.  311  Col.  81  P.  I. 

Co-emption. 

1  Faiijab  Pre-emption  Act  II  1905~Ss.  2 
(3)  and  14 — Pre-emption-Suit  commenced  sivc& 
iha  passing  of  th&  Act — Fre-emoiar  and  ven- 
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Co-emption    (Contd) 

dee   being  co-sharers — Priority — Co-emption. 

Wbere  a  salo  took  pluoo  boforo  the 
passing  of  the  Act,  but  the  suit  fur  pre- 
emption was  filed  after  tlie  Act  had  couie 
into  force,  the  claim  should,  under  cl.  3, 
Bection  2,  be  decided  in  accordauce  with 
the    provisions    of  the  Act. 

Section  14  deals  with  several  pre-emp- 
tors  claiming  iu  respect  of  the  same  pro- 
perty and  does  not  provide  for  the  case  of 
a  pre  emptor  claiming  against  a  vendee, 
who    bus    equal  right    with  him. 

Where  the  pre-emptor  and  vendee  are 
both  co-sharers  iu  a  Kliata  the  pre-emptor 
Las  no  priority  over  the  vendee  and  is  not 
entitled  to  claim  pre-emption,  by  himself, 
against  the  vendee  of  the  whole  or  any  part 
of  the  property  sold.  64  P.  B.,  1882  and  Ul 
P.  li.    iU04    (F.  r..),  II. 

The  right  of  pre-emption  attaches  to  the 
entire  bargain  to  which  the  right  applies, 
and  no  change  has  been  made  in  this  re- 
Bpeot  by  the  Pre-emption  Act.  The  claim, 
whether  joint  or  several,  must  be  for  the 
entire    property    to  which  the  right  attaches. 

The  present  Act  has  made  no  provision 
for  CO  empLion.    KHAN  ZAMAN  v.  F.aTIEH 

SHER.    83  P  R  1907. 

Coericion. 

1  Fear  of  prosecution -Contract.  7  B.  L. 
R.  603  Col.  256  P.  I. 

Coarcion  and  pressure. 

I  Undue  influence — Distinction  between- 
Plea  of— 25  B.  10  at  19  Col.  263  P.  I. 

Co  heirs. 

1  Decree  against  one  co-heir  of  debtor 
— Transfer  by  him-— Transferee  could  piead 
jus  tertu.     23  A.  263  Col.  1524  P.  I. 

Coinage  Act  (Act  XXIII  of  1870). 

See  Col.  139  P.  I. 

Coinage  and  Paper  Currency  Act. 
(XXII  of  1899). 

See  Col.  139  P.  I. 
Co  judgment  debtors. 

1  Mortgage  decree — One  paying  the  whole 
decree  debt— Lien.     26  B.  379  Col.  566  P.  I. 

Collateral  agreement. 

1  Brokerage  on  wagering  contract  whether 
void.  1  L.  3.  B.  1900—1902  P.  12S  Col.  295  P. 
I. 

Collection  Charges, 

1  Landlord  and  Tenant — Abvvab  — Rent — 
8  C.  W.  N.  529  Gol.  126  P.  II. 


Collection  Charges    {Cant  I). 

2  Trespasser — Mesne  profits — Collection 
expenses.     23  A.  252  Col.  1490  P.  I. 

3  Trespasser — Mcnne  profits — .Aasesiineab 
of.     24  A.  376  Col.  1490  P.  1. 

Collector. 

1  Aquieition  of  land  by — Owner — Land  — 
Notice  of  enquiry— Government,  power  of,  to 
acquire  properly  for  a  company — Land  aqui- 
sitiotj  proceedings  by  collector  -Jurisdiction 
--Collector  holding  enquiry,  whether  a  j  idi- 
cial  officer.     30  C.  36  Col.  840  P.  I. 

2  Adjudication  by — Stamp — Reference  to 
Chief  Court,  when  may  bo  made — Powers  u£ 
court  as  to  documenis  not  put  in  bvideuce. 
131  P.  L.  R.  1900  Col.  883  P.  I. 

3  Award  of  colkcLor  under — Subsequent 
reference  to  the  court  under  ihc  Land  Ac- 
quisition Act  S.  19,  whether  could  be  made. 
GOVIND  RAO  BADHAS  v.  COLLECTOR 
OF  NAGPUR.    2  W.  L.  R.  172- 

4  Authority  of — Collector  authorized  by 
Board  of  lleveuue  to  raise  loan  —  District  Re- 
gistration of  a  deed  coucerniug  lands  situated 
in  separate  Registration  Sub-district  3  C.  L 
J.  165  cols:  459.  8il  P.  I. 

5  Certificate  of-  Suit  relating  to  right 
to  realize  reveuue— Time  granted  to  piocura 
certificate  25  A.  73  Cols:  143  P.  I, 

Q  Duty  of — Application  by  collector  for 
enquiry  may  be  made — Costs  of  enquiry.  6 
C.  W.  iSl.  898  Col:  126  P.  I. 

6  Execution  of— Collector  contravening 
the  accretal  command  of  a  Civil  Court  lu 
execution — Jurisdiction  of  Court.  23  B.  233 
Col:  1152  P.  1. 

7  J nr 7  8(1101(0 a  of — Collector's  Revisiojial  po- 
wersin  Durkhast  cas'' — Rcgu.aiion  VI  of  IboJ- 
S.  9 -Regulation  VII  of  IbZti,  S.  3— Grant  by 
ToJLSildar  luithout  cons'ulUng  Miinicipal  Count 
cil — Validily  of  grant— Appeal  — -Darkhaa, 
Rules. 

Where  iu  the  matter  of  a  giaut  of  houso- 
site  an  order  passed  by  the  Tahsildar  waa 
after  appeal  filed  in  the  Sub-Divisional  Olfi- 
cer's  Court  set  aside  by  the  Collector,  aud 
the  order  of  the  Cjllector  was  cominunicated 
to  the  Tahsildar  by  the  Sub-J3ivisional  Ofii-" 
cer 

Held,  that  order  of  the  Tahsildar  was  not 
set  aside  legally. 

Held,  also,  that  Section  9  of  R  guhitioa 
II  of  1803  did  not  apply  to  the  case  .-inca  the 
matter  was  not  governed  by  aiiv  Ruguhtioa 
in  force  in  1803  or  by  any  Kegi.latiju  subsa- 
sequeutly  enacted.  The  matter  wuc  gjvei-.^ed 
by  executive  orders  of  Government  \yhjoh 
directed  that  the  right  of  appual  fiooi  a  Tah- 
sildar's  order  wi'h  r(  fereiiC^^  lo  th.'  grant  of  a 
house-site  should  lie  to  thj  Suo-D  visional 
Ofiicsr  (not  to  th  ;  Collej^Oi ),  aid  ihaL  the 
order  of  the  Sub-Div.sio:  al  OiHeer  should  he 
final.  In  the  matters  not  dealt  uith  by  the 
Regulations,  the  Collector  bus  no  rev.s  oual 
power  similar  to  that  giveu  to  hiai  by  t^ia 
Regulations  in  matters  dealt  with  thorciu, 
and  the   Gollector'b   order   on   appeal   to    the 
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Collector    (Oontd). 

Sub- Collector,' could  uot  bo  regarded  aa  aa 
order  mudo  by  the  Collector  ia  the  legal 
exorcise  of  his  rovisioual  powers. 

Judgineut  reported  lu  M.  L.  J  ,  1902.  page 
417,  revet  aed.  SAPPANI  ASAIU  v:  THE 
COIjLEUTOU   of  COIIMBATOUIU.     M-  L-  J-, 

I90a,p  472-26  M,  742- 

^  iUuauin^  of— Collector  can  not  delegate 
bis  Lo  Deputy  Coloctor — Legality  of  award, 
b   O.   C.    118   Col.   838   P.    I. 


Goilectorate. 

Duhi  o/  coUectorate  office — Land  Revenue 
Rulp-i—Rulc   '^^ — '^^^^     ^'^    recover     arrears   of 
,  T  ■  Jake  in  o\i&lla.n  as  to   Toiozi  num- 
feveniic — Mis  ,       ,  j;      .   ^       o     i   ^ 

her  and  reni'^^'^''^'^  '^'^'^^^  ^f  estate-Suit  to 
set  aside  sale' ^''^^'''^''''''^  ""' ^""'^  of  money 
order.  .  .,,.       , 

The  plaintiff  i^  remitting  by  a  revenue 
money-order  revenue  payable  m  respect  of 
an  estate  made  two  mistakes,  a  mistake  in 
the  Towzi  number  and  a  mistake  in  the 
name  of  the  registered  owner,  the  name 
of  the  estate  and  the  amount  of  the  reve- 
nue in  respect  of  that  estate  was  correctly 
stated  on  the  money-order.  The  revenue 
reached  the  CoUectorate  office  in  due  time 
but  was  credited  to  a  wrong  estate.  The 
estate  in  respect  of  which  the  revenue  was 
remitted  was  sold  for  arrears  of  revenue 
and  the  plaintiff  brought  the  present  suit 
to  have  the  sale  set  aside  on  the  ground 
of   there    being   no    arrears. 

Held,  that  the  claim  must  be  decreed, 
tbat  it  was  the  duty  of  the  officers  of  the 
Goilectorate,  under  Rule  29  of  the  Land 
Revenue  Rules,  to  give  the  plaintiff  an  op- 
portunity  of    rectifying  the   mistakes. 

That  the  endorsement  on  the  back  of 
tbe  money-order  to  the  effect  that  the  re- 
mitter is  to  be  liable  for  any  mistake  and 
tbat  the  Goilectorate  is  to  be  guided  by  the 
Towzi  number,  did  not  relieve  the  Goilec- 
torate from  doing  tbat  which  under  the 
Rules  their  officers  ougbt  to  have  done.  25 
Cal.  883  (P.  C.)  referred  to.  SYBD  SHAH 
HAMID  HOSSEIN  v.  GHWDHRY  SHAIKH 
MUKHDUN    RAZA.     9    C- W- N-  300  =  32 

C.  229. 
Collusion. 

1  In  a  suit  on  mortgage,  wbere  collusion 
and  fraud  are  pleaded  by  a  subsequent  auc- 
tion purchaser  of  the  mortgaged  property, 
the  onus  is  upon  the  plaintiff.  5  C.  W.  N. 
403  Col.  298  P.  I. 

2  Suit  by  person  dispossessed  of  immove- 
able property — Physical  possession-Construc- 
tive possession  —Tenant.  Dispossession  of — 
Collusion  between  tenant  and  stranger — 
Cause  of  action.    6  C.  W.  N.  Col.  313  P.  I. 

Colonial  Courts  of  Admiralty  Act 
1890  (53  and  54  Vict.  C-  27). 

Admiralty  jurisdiction — Maritime  lien- 
Damage  done  by  a  ship.  29  G.  402  Col.  2041 
P.  I' 


Commeucement  of  Act. 

Validity  of  Notifications  under-Colleotor 
—Notice  28   C.  487  Col.  58  P.  II. 

Gomuiission. 

1  Accounts  to  examine  — When  he  to  taka 
Evidence  under  S.  398.  C.  P.  G.  He  not  a 
judge  or  an  Arbitrator — His  decision,  value  of 
G  C.  L.  J.  105  Col.  1G09    P.  I. 

2  Account  to  examine — Report  of  a  Com 
missionor— -Order  confirming  the  report, 
appeal  from  — Appeal  Court,  power  of,  to 
deal  with  findings  of  fact  by  the  Commission- 
er    5  C.  W.  N.  092  Col.  1000    P.  I. 

3  Deduction  of  by  mortgagee — Mortgage 
executed  by  Hindu  widow  to  pay  off  her  husband's 
debts—Mortgage  made  by  Hindu  widou)  for 
benefit  oj  her  husband's  estate — Gommission 
deducted  by  mortgagee  from  mortgage-moiiey 
advanced  by  him — Possesssion  ^  on  redemption^ 
when  mortgagor  entitled  to — Khali  Fast  of^Jeth^ 
stipulation  as  to  taking  of  possession  by  mort- 
gagor after  redemption  in — Costs  in  redemption 
suits— New  piea^  taken  by  plaintiff  at   time  of 

argumm^^^  i7th  of  May,  1881,  Ishri  Singh'a 
widow  mortgaged  certain  lands  to  K.  S.  for 
Rs  10  000  at  li^  P'^*^  cent  per  annum,  with 
compound  interest.  Out  of  this  money,  the 
widow  paid  Rs-  9''^^*^  ^o  B.  N.  in  satisfaction 
of  a  debt  due  to  him  from  her  husband, 
which  carried  interest  at  15  per  cent,  per 
annum  and  Rs-  1^0  ^ere  deducted  by  tha 
mortgagees  on  account  of  tipaivan  (by  way 
of  commission).  The  monga-  e  obtained 
a  decree  for  possession,  aad  on  the 
22nd  April  1885,  obtained  possession  of 
the  mortgaged  p^'operty.  Subsequently  tha 
reversionary  heirs  of  Ishri  Siugn  sued  the 
mortgagees  for  redemption  and  possession 
of  the  property  mortgaged.  An  issue  to 
the  following  effect  was  framed:-"Waa 
the  mortgage  dated  the  17th  May,  1831,  for 
consideration  and  for  payment  of  Isbri 
Singh's  debt?"  Later  on  in  the  course  of 
the  argument,  the  plaintiffs  were  allowed 
to  urge  that  even  if  the  issue  be  found  in 
the  affirmative,  the  mortgage  was  invalid 
because  there  was  no  danger  of  ttie  pro- 
perty being  sold  for  the  debt  due  to  B.  N. 
and  it   was   not  beneficial  to   the  estate. 

Held,  that  the  plaintiffs  should  not 
have  been  allowed  to  raise  the  new  plea 
at  a  last  stage  of  the  suit,  and  should 
have  been  limited  to  the  case  made  out 
by  the  pleadings  and  the  issue  as  to  the 
validity   of    the    mortgage. 

Held,  also,  that  the  mortgage  was^  one 
which  was  beneficial  to  the  estate  and 
such  as  a  prudent  owner  might  have 
made.  The  defendants  were,  therefore, 
entiUed  to  be  paid  compound  interest  for 
the  period  between  the  date  of  the  mort- 
gage and  the  date  on  which  they  obtained 
possession. 

Held,  that  tbe  appellants  were  not  en- 
titled to  claim  from  the  respondents  tha 
sum  of  Rs.    100  which   they  took    by   way 
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Commission    {Co7itd.) 

of  commission,   and  wbich    did    not    bonofit 
the   estato. 

Held,  also,  that  tho  plairitiffs  wero  on- 
titled  to  redemption  on  payment  of  tho 
mortgagoinoney  within  G  mjiiths  fiX'jd  hy 
the  Court  in  spito  of  tho  condition  in  tho 
deed  of  mortgage  ahout  their  taking  pos- 
session   in    the    Kkali    Fusl  of     Jistk. 

Held,  also,  that  in  redemption  suits, 
parties  should  pay  and  be  paid  costs  in 
proportion  to  succors  and  failure  as  re- 
gards tho  amount  alleged  to  ho  due  on  the 
mortgage  unless  there  are  special  reasons 
to  the  contrary.— KALKA  SINGH  v.  SHEO 
RAJ  SINGH,  4  0  C  847- 

4  0/  eximinatioii  oj  persons  not  exempted 
by  C.  P.  C — Jurisdictio)!,  of  Cioil  Court  to  issue 
such  coinnii ssion  —  Legality 

A  Civil  Court  has  no  jurisdiction  to  issue 
a  commission  for  thoexaminatioti  of  a  witness 
on  grounds  other  than  those  meutiouod  in  the 
Civ.  Pro.  Code  ;  such  jurisdict/ion  is  only  con- 
ferred in  the  case  of  persons  who  are  exempted 
under  the  Code  from  attendance,  or  are 
unable  from  sickness  or  infirmity  to  attend. 
The  High  Court  has  power  to  interfere, 
under  S.  15  of  the  Charter  Act,  with  the  orders 
of  Subordinate  Courts  passed  without  j  iris- 
diction  9  C.  295  (P.  C.)  F.  SOMASUNDitAM 
CHETTIAR  V.  MANICKAYASKa  DE3IK\ 
GNANASAMBANDA  PANDARA  SUANADIil 

8  M.  L  T   246. 

5  To  Examination  of  person — Evidence  of 
purdanashin  lady  hy  commission  is  a  part  of 
the  record.     35  C.  28  l!o1.  1G06  P.  I. 

6  To  fix  boundaries — Confusion  of — Juris- 
diction of  Court— Equity.  29  B  73  Col.  233 
P.  II. 

6  Exclusion  of  evidence  taken  on — Hindu 
Law — Adoption — Brahmo  father's  right,  to 
give  bis  son  for  adoption— Pleadings —Issue 
— Waiver — Onus— Right  of  party  to  use  of 
30  C.  999  Col  2050  P.  I. 


of     kumaun — Power   of 
order  of.     21  A.  318  Col. 


7  Additional  costs  not  entered  in  the  dec- 
ree, bow  recovered.  10  C.  W.  N.  234  col.  1608 
P.  I. 

8  To  take  evidence — Practice — Civil  cases 
30  G.  934  col.  387  P.  I. 

9  To  enquire  into  the   charges  against  tlie 
Maharaja   of  Panna    not   a   court — Appeal  to 
Privy  Council — Act  of  the   Governor  General 
of   India   in    council — Act  of  State.     6   B.  L 
R.  763  Col.  47  P.  I. 

10  To  eximine  witnesses — Witnesses— Is- 
sue of  summons — Issue  of  commission — Bona 
fid<i,  application  for  summons — Right  of 
court  to  prevent  abuse  of  process — Charter 
Act.     28  M.  23  col.  1195  P.  I. 

.11  To  examine  witnesses — Arbitration 
-•Powers  of  Court  to  issue.  7  B.  L.  R.  5G0 
Col.  1206  P.  I. 

12  To  make  Dartition— Preliminary 
order — Commissiouei'.,  report— Order  for  sale 
5  C.  W.  N.  128  Col.  630  P.  I. 

13  Evidence  taken  on,  not  ovideuco  in 
suit  until  tendered  by  party.  9  C.  W.  N. 
794  Col.  1605  P.  I. 


Commissioner. 

1  Commissioner 
High  Court  to  revise 
501  P.  1. 

Note-2i  A.  348  road  for  24  A  381. 

2  Commissioner  of  Police — License— Eat- 
ing house  — Discretion  to  r-jfuso  license  4 
B  L  R    1— 2o    B.  39G    Col.  447   P.  I. 

3  Commissioner's  report  in  partition  euit 
— Modification  of  tjurisdiction  of  Court  to 
modify— 2  A  L  J  709—28  A  75  Col.  IGOG    P.  I. 

4  Commissioner's  report-  Partition  deed 
— Decree  mule  iu  acuordance  wit!i— 29  B 
3GG  Col.  873  P.  I. 

5  Commissionei'i  report — Preliminary 
order— Order  for  sale— 5  OWN  128  Col. 
830  P.  I. 

6  Commissioner's  duty--Partition  suit  — 
Appoiritinont  of  only  cue  commissioner.  6 
BLR  53G  Col.   IGOG  P.  I, 

7  Comsnissionor  in  partition  suit— Ap- 
peal—Order  refusing  application  for  ap- 
pointment of  commi  :a!0iier  to  effect  divi- 
sion of  property— 28  M  127  Col.    1981    P.  I. 

9  Commissioner's  poiuer  of  reoieivlng  an 
ex-parte  order— Fmalilij—yiUicje  Chowkidars 
Act  ['I of  1870,  (B.C.),  Ss.  5S,  60  and  61-^ 
Jurisdiction  of  Civil  Court  -Necessity  of  notice 
—Regulation    VIL  of  18:i2,  S.    21. 

If  an  order  has  been  improperly  ob- 
tained from  a  Court,  f-^r  instance,  without 
service  of  tha  notice  of  proceedings  upoa 
the  pirty  sought  to  bj  af!icted,  the  Court 
has  an  inherent  jurisdiction,  as  soon  as  it 
is  apprised  of  the  fact,  to  recall  the  order 
on  the  ground  that  no  Court  will  tolerate 
an    abuse    of  its   process. 

Under  S.  21  of  Regulation  VII  of  1822, 
which  is  made  applicable,  by  S.  60  of  Act 
VI  of  1870  (B.  C),  notice  of  the  proceedings 
should  be  given  and  the  Commissioner  has 
jarisdiction  to  set  aside  an  ex  parte  order 
made  without  service  of  notice  to  the 
party    interested. 

The    word  '  final'    in    S.    61    of     Act     VI 
of    1870   (B.  C.)   means  that    there  could  ba 
no    interference    by  an    appellate    Court  and.   ' 
does   not    preclude   a   review   by     the    Court 
which   made    the  order. 

An  order  made  by  the  Commissioner, 
without  notice  to  the  interested  pirty.  ia 
not  binding  upon  him  and  does  not  oust  the 
jurisdiction  of  the  Civil  Court  to  d  termine 
the  question  of  title  to  the  property  afiected 
by  the  order. 

Semble:—Xn  order  regularly  ra\do  und3r 
S.  61,  is  final  and  conclusive  in  reference 
only  to  the  appellate  jurisdictio  i  of  the 
superior  revenue  authorities  and  such 
finality  does  not  affect  the  jurisdiction  of 
the  Civil  Court  to  decide  thj  question  of 
title  to  the  projierty.  HIKALxL  MUlCbiRJI 
u.  PREMAMOYEE  DE3I.     2  C  L  J  303. 

10  Commissioner's  report  — Uncontested 
in  Court  below  —Power  of  appellate  court  to 
go  behind  the  report.  4  C.  L.  J.  37  Col.  110 
P.  II. 

11  Commissioner's  report — Reference  to — 
Appeal  against  decree  based  on  Commis- 
sioner's report  Vr'here  the  parties  bad  agreed 
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Commissioner    (Cojud.) 

to  abide  by  his   report.     29   C  30G   Col.    1472 
P.  I. 

12  Commissioner,  report  of — Order  cou- 
firming  the  repi^rfc,  appiml  from--Appcal 
court,  power  of,  to  deal  wUh  fmdinga  of  fact 
by  tl»o  Commibiiouer.  5  C.  W.  N.  GO-I  Col: 
1606  P    I. 

13-  Goinmisfiloiicr,  Special — Power  to  sdl — 
Veding  (he  property  in  tJce  Special  Conimis- 
iioikcr — F^tocedur^. 

The  Court  has  no  power  or  jurisdiction 
vhitevor— inherent  or  conferred  — first,  to 
appoint  a  Special  c'ommissioner  for  sale  of 
immoveable  property;  secondly,  to  vest  im- 
movoahlo  propmty  in  a  Special  commis- 
sioner; and,  lastly,  to  empower  any  such 
Special  Commissioner  to  execute  a  convey 
ance  of  such  ptoporty.  ANANDRAO  BHAI 
V.  SITABAI,     10  3  L.  R   1176. 

Committee. 

1.  Powers  and  duties  of— Transaction  of 
business  by  committee  or  by  circulation — 
Control  over  Manager.  15  M.  L.J.  185  Col; 
75  P.  I, 

2  Of  a  Lunatic — Remuneration  to  a  Com- 
mittee Court.— Jurisdiction  to  pass  the  order 
— Next-of  kin  of  lunatic  not  entitled  to  be 
heard  on  the  application — Lunatic  when 
eanc  can  impeach  'be  order. 

The  Court  has  a  discretionary  power  to 
allow  a  Committee  of  a  lunatic,  appointed 
under  Act  XXXIV  of  1858,  remuneration,  but 
will  only  allow  it  under  special  circumstan- 
ces. When  some  relation  or  friend  of  the 
lunatic  can  be  found  who  is  willing  to  act  as 
Committee,  the  Court  will  not,  as  a  rule, 
allow  remuneration  to  such  a  person :  but 
when  no  such  person  can  be  found  and  an 
official  of  the  Court  has  to  be  appointed,  the 
Court  will  exetcise  its  discretion  and  allow 
remuneration.  But  in  all  cases  the  Court 
has  the  jurisdiction. 

On  an  application  for  remuneration  by  a 
Committee  of  a  lunatic,  the  next-of-kin  of 
the  lunatic  have  no  right  to  be  heard  in  their 
own  interests,  as  they  have  no  vested  interest 
in  the  estate.  But  a  lunatic,  if  he  becomes 
of  sound  mind,  has  the  right  to  impeach  any 
order  which  he  considers  has  been  made  with- 
out proper  regard  to  his  interest  ;  and  he  can 
impeach  the  order  for  remuneration  even 
after  the  Committee  has  passed  his  accfuints. 
This  right  devolves  on  the  lunatic's  death 
upon  h'H  heirs.  MULJI  DAMODAR  v  RO  • 
MANJI  MANCHERJI.     IQ  B.  L-  R-  772- 

Common  business. 

Act  done  by  husband  in  pursuance  of 
binding  on  wife— Sale  cf  im-aoveable  property 
by  husband  witlioufc  knowledge  of  wife.  1 
L.  B.  R.  lL'CO-1902  P.  11  Col.  214  P.  il. 

Common  carriers. 

1  Liability  for  negligence— Carriers  by  sea  ; 
under  common  law— Foreign   carriera   con-  ' 


Common  carriers    {Contd.) 

tracting  in  Calcutta,  law  applicable  to  ^ 
Negligence  and  ruibfeat-auco.  Utt  M.  400  Col, 
^32  P.  11. 

2  Railway  Company-  Kegllgence — Duty 
in  carrying  pusbci  gerti  and  luggage — Burdea 
of  piool.     'M  C.  40i  Col.  824  P.  1. 

JJ  night,  by  prisenplion-- R  pariau  owq< 
ers—  Right  to  consu  uci  daina  on  a  sLream— 
Custom — Tnjunciiou — .:.uit  by  plaiiitilla  oa 
behalf  of  a  class.  2y  C.  100  Coi.  li)«5  P.  1, 

Common  Land. 

1  Mortijaije — Mortgage  of  common  land-— 
Lobs  of  $('cn;'ity — liiykC  uf  laui lgag< e. 

Whore  tl)c  deleudauts  mongaged  a  part 
of  a  common-holding  w»th  the  pluiULiil  and 
the  latter  on  being  deprived  ot  the  btcunty 
by  wrongful  acL  of  the  delecdauts  claimed 
that  another  part  of  the  mortgagors  sbaia 
in  the  common  holding  be  iuado  available 
to  him  by  way  ot  mortgage 

i/eW,  that  the  chum  was  valid.  21  W, 
R.  21^3,  18  Mad.,  4'J2,  101  P.  R.  18l3,  32  P.  14., 
lUGO,  S.  C,  P.  L.  U,,  1'jOO  p.  337  referred  to. 
SUNDaR  SIKGH  V.  JNATHa.  gy  F.  K. 
1903. 

Common  Managrer* 

His  right  to  sue  for  recovery  of  posses- 
sion of  land.     8  C.  W.  N.  214  Coi.  132  P.  ii. 

Community  ill  defined. 

1  Title  to  particular  office  or  emolument-^ 
Capacity  to  hoed. 

The  whole  of  an  ill-defined  community, 
such  as  all  the  memhera  ot  the  Vadagaiia 
conrmunity,  wherever  residing,  cannoi,  be  en- 
titled to  any  particular  oliiGu  in  a  temple 
to  any  emoluments  ot  perquisites  thticof. 
SUBBARAYA     MUD.-iLlAR     v.    VEDaJSTA 

CHARIAR.  14  M.  LJ.  171;  28M.  ;i3at 
Communities  Fluctuating 

Inamdar — Dasnavie  Sanyasi  and  Gosavi 
Zandivalc — Kadim  {aucieni)  haks — Eicheat 
— Corporate  body— Duty  oj  the  Court,  if 
possible,  to  find  legal  origin  of  exisiing 
fads. 

The  plaintiffs,  whose  title  as  Inamdars 
of  a  village  dated  back  to  1763,  sued  oa 
the  strengtLi  of  their  tule  as  Inamdars  to 
recover,  on  account  of  certain  huks,  a  sum 
of  money  which  they  alleged  was  due  to 
them  and  was  wrongly  taktu  by  the  de- 
fendant. The  defendant  alleged  that  the 
haks  were  kadim  (ancient),  tnat  is,  which 
came  into  ex.sLence  priur  to  the  laum 
grant  of  the  Village  to  tha  plainLifi's  au- 
cestors,  and  had  escheated  to  Government, ' 
The  Court  below  allowed  the  claim.  On 
appeal  by  the  defendant: — 

Held,  con  firming  the  decree,  that  ia 
order  to  make  out  thai  the  Government  had 
became     eutitkd     tu     thtj     Luk^j     (Dasuama 
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Commtiuitias  flaotuatins    {Contd.)      Gommutacioxi    {Contd.) 


Sanyasi  and  Gosavi  Zundivale)  by  virtue 
of  an  osch'-'dt,  tlireo  things  luasb  be  est  ib- 
lishoA  iiaiuoly.  1 1)  tiiat  ihor-j  wis  a  herit-iblo 
grant  to  JTidividaals,  (-2)  that  the  heird 
of  thoae  individuals  have  tailed,  and  (3)  tba^ 
on  Lbo  happening  of  Lheso  two  cuuJitiona 
the  haka  wouhl  escheat  Goverumant.  Tno 
buidcn  of  establishing  a  title  by  eschsat  lies 
on  those  who  assort  it.  The  expressions 
Dasnama  Sanyasi  Go?avi  Zaudivale  do  not 
indicate  individaaU.  They  indicate  a  group 
or  community  of  Sanyasi  or  Gosavi.  The 
law  of  the  country  recognises  fluctuating 
communities  as  legal  porsona'.e  capable  of 
owning  property,  as  for  instance  the  caste  and 
the  village,  and  tiie  bakdars  iu  the  present  case 
were  communities  compo^^ed  of  the  religious 
element  tlieir  name  indicate.  A  corporate  body 
is  dissolved  by  the  total  loss  of  all  its  merii- 
berss,  but  on  such  dissolution  there  is  no 
escheat  to  the  Crown  either  of  its  lands 
or  its  rent-charges.  On  the  dissolution  of 
the  corporation,  the  cause  of  the  grant 
fails,  and  the  effect  of  a  dissolution  on 
the  corporation's  rent  charges  is  that  they 
become  extinguished.  As  in  the  case  of  the 
death  of  grantee  of  an  annual  payment  out 
of  land  to  last  during  the  term  of  bis  life 
the  payment  sinks  into  land  on  its  de- 
termination, so  where  the  grantee  is  a  oom- 
miuiity  and  the  grant  i*  to  last  during 
the  term  of  its  existence  o*i  its  dissolution, 
a  similar  result  f;.*!low.^.  Whero  there  has 
been  a  well  established  u.icr  exteuding  over 
ft  long  series  of  years,  it  is  the  duty  of 
the  Court,  if  possible,  to  find  a  legil  ori- 
gin to  the  exisiitig  facts.  S^JOniiirAliy 
OF  STATE  V.  ir^lBAIRAO  HAKY,  6  B 
L  R  43  =  28  B  276 

Conimumiy,  village. 

Parsi  Fire  Temple  — .^tash  Behram — 
Parsi  Community  of  Udwada-Trust  — Suit — 
Capacity  to  hold  property.  28.  B.  20  Col 
1210   P.  I. 

Commutation 

1  Rent  in  Kind  (bowli)  commuted  into 
rent  in  money  (nakdi)~Gourt  of  Wards, 
power  of,  to  make  such  commutation  — 
Benefit  of  estate~G.  C.  L.  J.  727  Col:  177 
P.  11. 

2  Bhowli  and  Isagdi  rent— Rocooversion. 
G.   0.    L.    J.  oGO  Col-    178.   P.   I. 

3  Jurisd  ction  -R-mt  Gonrl — Commutation 
of  rent- Rent  Act  {XXII  of  l88o),  Ss.  36, 
39.— 

IIclcl,  that  a  tenant  in  pos-'Ossio)  of  his 
holding  at  the  time  of  the  pa3-.3ing  of  Ajt 
XXII  of  ISSG  was  a  statutory  teoa-jt  undjr 
S.  3G  of  th?  Act  and  his  rent  could  iiot 
be  enhanced  otherwise  than  under  3.  39  of 
tbe  Act. 

Held,  also,  that  a  Rent  Court  had  no 
jurisdiction  to  commute  the  rent  of  a 
statutory    teaaut    payable  in    kind   to  a  reat 


payable.in    c\sh.~DURG\    SINGH    v.    THB 
DEPQTY  COMMIS.SIONEK,     2  0-    C  »    254. 

Company. 

1  Aojouats— D?cre'»  directin;^  a  company 
to  furnish  aoGOU'its — Crn-^ferof  hasinosi.  7 
B.  L    R.  1905.  P.  107=^29  B.  107    col.    22    P.  I. 

Note  29,  B.  107  real  for  29,  B.  197. 

2  AcqaisitiO'i  of  land  for--Ovvner  — L^ud 
— Notice  ot  enquiry -Govarainent,  pow«r  of, 
to  acquire  prop-'rty  for  a  company —Juris- 
diction—Migh  Court,  power  of.  to  quistioti 
validity  of  Land  Acquisition  procaediugi  30, 
0.  3o  Col.  840,  P.  I. 

3  Agreema  it  between  company  and  di- 
rector how  fir  binding  on  cjm,)iay — Priu^ 
cipal  and  agant— General  authjrity  10  P.  R. 
1905,  Col.  8l7,  P.  I. 

4  Allntni-int  Company  —  Ssrvice  of  notici  oti 
m'lnbi'rs — D'.Uh  of  numj-ir — O^mpatu/a  ki-  r.O' 
ledge  of  death. 

Where  a  mambar  has  died  aud  his  deatb 
has  not  been  communicated  to  the  Corapiny, 
all  notices  which  ought  to  be  8;rved  upon 
him  are  duly  served  if  they  are  sent  address- 
ed to  his  registered  address,  wiiether  they 
actually  come  into  ^'he  hands  of  his  execa- 
tors  or  otljer  representativas  or  not. 

Tbe  communication  to  the  Company  of 
the  f.ict  of  a  m amber's  death  ought  to  be  a 
formal  commuuicitioa  to  the  Corap-my  of 
the  fact  by  soma  one  authorised  to  make  it 
as  in  somo  w^v  representing  the  d  ceased'. 
\  more  rumour  reaching  thri  ears  of  an  offi- 
cial of  the  Company  or  actual  information 
given  by  som^  one  ia  no  way  interestoi  ia 
tha  matter,  will  not  ciuse  the  •Gompanv  to 
have  knowledge  of  the  fact.  TRICUMD^S 
MILLS  CO.  u.  HA.JI  SaBOO  SI  DICK.  4  B- 
L  a  215. 

5  Appaal  to  Privy  Council  — AppHoition 
for  leave  to  appjil — Appaal  against  order 
passed  under  the  Act— Test  of  pecuniary  sac- 
ftciency  or  substa  ;clal  questio  i  of  law  ease 
otherwise  lit  for  aopsal.  27  B.  415  Col.  12.^ 
P    I. 

3  Articles  of  A^sjciaiion — dnipavics  Act 
(VI  of  18^'i) — Projeij — Articles,  of  Association 
reqiLiriuy  proxy  to  be  rJi,are-kr>l:i-:r  uf  th& 
Company  and  tc  be  navtrid  — Person  appoint fd 
to  Oct  siiffi;c:/};i{hj  dt'scrib-id  but  not  naviul  — 
BeciiuLn(/  .fkirelioid-'r  bsfore  holding^  of 
mer.livg. 

Under  the  .Art:.^)^?  of  \'^^ociation  of  a 
Company  the  share  l^olJers  were  aut.hor:3ed 
to  VOL3  by  proxy.  It  wis  stated  that  no 
person  should  ha  nppjinted  or  hid  aut.hirity 
to  act  as  a  pr.)?c/  who  wi3  not  a  shar^j- 
holder  of  th-s  C  >inp  my,  a?id  that  )>r^  p«rso-t> 
should  ha  allowed  t3  v)^<»  or  ao*"  as  i  proKV, 
unless  the  ins'ruiiis.it  app-.>i  iting  biai  sh^j'd 
have  b-?on  djposited  at;  tho  regic«terjd  oiiija 
of  th?  Cimpanv  n-^t  IjJSs  f.ii  f>rby  j'.^  iti 
hours  before  the  time  for  holding  t!>e  lueob- 
ing  at  which  the  p-.r.->n  nam'^i  in  suili 
I  instrumoat  proposed  to  vj«e.  One  of  tiao 
I  share- h:>!d9r3   appj.j'jl  x  z^rtiaia  pjrsoa  uo6 
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Company    {Co7itd.) 

by  nnme  but  ns  holding  a  certain  position. 
TliG  pcrt^on  appoiiiled  was  not  a  Bharo-lu)Uler 
on  the  dato  wbcn  the  instrument  nppointiiig 
biin  was  rxrcutcd,  lutl)ffoio  Ibe  meeting  in 
wbioh  bo  clanncd  to  net  as  proxy  bo  b(  ciuno 
a  sbare-hoK^er  and  bis  iinmo  was  entered  as 
usual  in  a  rcgij^ter  of  proxies  kept  by  tbe 
Company  as  tbo  person  wbo  would  uko  tbo 
proxies  at  meeiirgs.  It  was  objected  tbat 
tbo  pi  oxy  was  invalid  f(  r  the  person  ap- 
pointed was  not  nnnnd  in  ibo  iustiiimcnt 
and  wes  not  a  shnrc  bolder  on  tbe  dale  when 
tbo  instrument  was  executed.  Tbe  High 
Court  allowed  iho  objoction. 

Held,  by  tbo  Privy  Council,  tbat  tbo 
decision  of  the  High  Court  was  not  correct. 
Although  the  person  appointed  was  not 
named  in  the  strictest  liter.il  sense  of  the 
word  "named,"  }et  he  was  sufficiently 
descrfbed  for  all  busiress  purposes  in  the 
proxy,  and  that  he  was  qualified  to  act  as 
proxy  before  tbe  meeting  took  place  by 
becoming  a  share  holder  of  the  Company. 
THE  BOMBAY  BURMA  TRADING  CORPO- 
KATION  V.  DORABJI  CURSETJI   SHROFF. 

7B.  L.  R.,99-29  B  126 

7  Bombay  Tr>!mwa>s  — Agreement  by   cor- 
poration   with     third     perilous    for    funds    to 
effect   nurcliase    p.nd  for    working    the    tram 
ways  after  pui  chape,  validity  of— Notice.     28, 
B.  602  Col.    195  P.  II. 

8  Concealment  of  sale -Pre-emption.  27 
P,  L.  R.  1C03,  Col.  1771,  P.  1. 

9  Contract  by.  10,  P.  R.  19C5  =  100  ?.  L. 
B.  1905,  Col.  317  P.  I. 

10  Cantract  eiiterid  iviohcfoie  a  compavy 
isformed  —  Botificat'ion— Liability  of  CcmpavyA 

No  contract  can  bird  a  ccmpany  which 
has  been  entered  into  with  regard  to  it  when 
as  yet  it  has  r^o  existence.  Ibe  question  of 
adoption  by  the  ctrnpa'^y  of  a  ccntract 
eotcred  into  before  it  is  form'^d  is  a  question 
of  fact. 

Hdd:    that    the    plaintiff    had     failed    to 

•prove  that  tbe  defendant  company  had 
adopted  the  contract  set  up  by  him  so  as  to 
be  bound  by  the  same  and  that  the  plaiistiff's 

■claim  waslhereforejnvalid.  THE  GANESH 
FLOUR  MILLS  Co.,  Ltd.,  v.   PURAN  MAL. 

129  P  LR  1804  =  2    p.  R- 1905 

11  Contract  icUli  a  company — Memorandum 
•  and  Arlicks  of   Association — Commission    con- 
tract—  Contract  with  promoters. 

The  Memorandum  and  Articles  of 
Association  of  a  Company  embody  only  the 
social  contract,  that  is,  a  contract  between 
the  share-holders  inter  se,  and  possibly  be- 
tween the  shareholders  and  the  directors,  and 
do  not  constitute  any  contract  between  the 
Company  and  its  promoters.  AHMEDABAD 
JUBJLEE    S.     &    M.    CO.    V.    CHHOTALAL 

CHaganlal.    IQ.  B.L.R.  141  =  3.  M- L- 
T-  197- 

12  Diiectors  of —Board  of  Directors- 
Quorum  of  three  members — 07ily  one  member 
remaining  on  Board — Foioers  of  the  member. 

A  Resolution  of  the  Directors  of  a  Com- 
pany provided  that  three  members  should 
iorm  a  quorum  at  tbe  m&eticy  of   the  Direc- 


Company    {Contd). 

tors.  Of  the  three  Directors,  two  resigned, 
leaving  only  one  in  charge  of  the  affairs  of 
tbo  Company.  Tbo  accounts  of  the  Company 
having  been  prepared,  the  question  arose  aa 
to  how  and  who  should  pass  the  accounts. 
On  the  Director  applying  to  the  Court  for 
directions:  ]i(dd,  tbat  three  courses  were 
open  to  the  Director. — 

(1)  The  Director  can  get  five  members 
of  tlje  Company  to  summon  a  meeting  under 
S.     78  of  the  Indian  Companies  Act,  1882. 

(2)  Tbo  Director  himself  can  call  aa 
Extraordinary  General  Meeting  ;  and  hia  act 
ia  doing  so  would  be  valid  under  Art  71. 

(3)  The  Director  can  move  the  Courf  to 
call  a  general  meeting.  SORABJI  CUK- 
SET.II  V.  THE  SCIND  AND  PUNJAB 
COTTON  PRESS  CO.,  LTD.,  8  B-  L.  R.  478. 

13  Loan  or  security  of  deposit — Liquida- 
tion— Suit  by  liquidator  for  recovery  of  loan. 
28  M.  240  Col.  1445    P.  I. 

14  lu  liquidation — Decision  by  court  ia 
tbe  matter  of  winding  up  of  Company — 
Parties  failure  to  follow  procedure  appeal — 
Limitation—  \.  W.  N.  1905.  P.  75—27  A.  409 
Col.    744  and  1068.  P.  I. 

15  Lim  tei  Company — Dafendant — Deso- 
lution  of — Debts  and  liability  of — Transfer 
of  the  properties  of  the  Company  to  a  third 
pirty— 30   C.    961    Col.    1150    P.    I. 

16  Meeting — Voting — Companies  Act  (XH 
of  1895) — Proxy — Qualifications  of^  under  Ar- 
ticles of  Association. 

The  right  of  a  share-holder  of  a  corpo- 
ration to  vote  by  proxy  depends  on  the 
contract  between  himself  and  his  co-share- 
holders, and  where  parties  have  a  right  de- 
peadiig  upon  the  contract  between  them 
aod  oiher  parties,  there  all  the  requisi- 
tions of  tbe  contract  as  to  the  exercise  of 
that  light  must  be  followed.  L.  li.  23  Ch. 
D.    Jd    refeircd    to. 

One  of  the  articles  of  a  company  pro- 
vided; No  person  shall  be  appointed  or  have 
aulhorit}'  to  act  as  a  proxy  who  is  not  a 
share- holder  Oi    the   company. 

Held,  that  the  article  required  that  the 
prescribed  qualification  must  exist  both  at 
the  time  when  the  appointment  is  made 
and  also  at  the 'time  when  the  authority 
to  act  under  it  is  exercised.  In  the  matter 
0/ BOMBAY  BURMAH  TRADING  CORPO- 
RATION.   4  H.   L.  R.   953  =  27   B-   113. 

17  Power  of  Directors  to  lend  money  oa 
equitable  mortgage--Bank  of  Bombay — 25  B, 
52    Col.    8    P.    II. 

18  Power  of  Directors — Righbs  of  Paw- 
nee -Ratification— Lieu— 57  P.  R.  1902  Col. 
360    P.   I. 

19  Public  Company — Powers  of  Directors 
avcd   oilier   officers — Presumption, 

Though  any  one  dealing  with  a  Com- 
pany is  bound  to  satisfy  himself  that  the 
person  with  whom  be  ac':s  as  representing 
tbo  Company  is  acting  within  the  powers 
which  he  might  possess  under  the  Articles 
of  Association  in  this  country,  he  is  not 
bound   to   see   that    the   formalities  or   pro- 
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Company    (CoiUd) 

ceeding3    nocossary   to    confer     such    powora 
upon   him  havo   booa    observoJ.     If    a  pO|;.soa 
doaliag    with  a   Company    has   satisfied  him- 
self  that  such    dealings  are    witliin  the  scope 
of   the     Oompaay's     Articles   of     Association 
and    could  bo   validly  entered    into   by    per- 
sons duly  empowered  on    behalf    of  the  Com- 
pany,  and   he    fiods  a  representative    of  the 
Company     entering    into    such    dealings   on 
behalf    of    the     Company   and     acting    a^   if 
duly   empowered,    ho    is    not     bound    to    en- 
quire  further    whether,   as    a  mxttor   of  fact 
such   ropresentitivo     of    the     Company     has 
been   so    empowered    by    the   Company.     He 
ia  entitled  to     infer    tho  fact  of    the    neces- 
sary authorization.     THK  KRISTIN  V  MILLS 
COMPANY     LD.    DELHI   v.    GOPI  NATH. 

81  p.  R-  1903-47  P    L.   R.  1301 

20  Principal  offiio  of  Company — Irregu- 
larity cured  Insolvency— Creditors  applica- 
tion—5.  C.  W.    N.  91,   Col.    1236,   P.    I. 

21  Residence  of —Contract  by  agent — Pre- 
sumption of  personal  liability  of  agent — 27, 
M.   315,   CoU   871.   P.    I. 

22  Rules  of — -Directors  of  a  company  — 
Misappropriation  by— Power  of  Court  to 
make  an  order  under  S.  214  of  the  Com- 
panic's  Act  rendering  all  the  directors  joint- 
ly liable  for  misappropriation —Jurisdiction 
of  District  Court  to  wind  up  a  Company — 
29,   C.   6S3— Col.    745,    P.    I. 

23  Shareholder's  right  to  inspect  and  taks 
exlracts^Spccial  interest  and  definite  object, 
necessary — Suit  far  declaration  of  rijht  to 
inspect,  in  the  nature  of  avo'icxlion  for  lurit 
of  mandamus  — C'>>'i(i''^ious  o;i  wliicli  relief  can 
he  given.     Bank  of   Bombay. 

A  suit  brought  against  the  Bank  of 
Bombay  by  a  shareholder  for  a  declaration 
that  he  is  entitled  to  inspect  tho  register 
of  shareholders  and  to  copy  and  take  ex- 
tracts from  such  register  \s,  in  its  nature, 
though  not  in  its  form,  somewhat  of  tho 
character  of  an  application  for  a  writ  of 
manddvius,  and  the  principles  regulating  the 
issue  of  that  prerogative  writ  should  apply 
to  a  great  extent  to  the  granting  of  the 
relief    prayed    lor    in    such    a    suit. 

A  wr.t  of  inindamns  will  not  be  allowed 
to  issue  uiJess  the  applic».nt  shows  clearly 
that  he  has  the  specific  legal  right,  to  en- 
force which  he  asks  for  the  interference  of 
the  Court,  that  he  has  claimed  to  exorcise 
that  right_aod  none  other,  and  that  his 
claim    has    been    refused. 

When,  therefore,  before  the  suit,  the  plain- 
tiff claimed  an  absolute  right  to  inspect 
and  take  extracts  from  the  Bank's  register 
of  shareholders — to  which  he  was  no^,  en  tit 
led — and  w;  s  refused,  but  in  the  suit  claim- 
ed a    more    qua.  itiod    or    rest"-iictod    right. 

Held,    Ihit    the  suit    c)uid    not  succeed. 

The  right  to  inspect  the  documents  of 
a  corporatiou  which  at  Common  Law  be 
longs  to  every  member  of  such  corporatiou 
is  not  an  absolute  right,  but  is  conliued  to 
cases  where  the  uxember  of  the  corporatiou 
baa   iu   view    some   definite  right   or    objv,ot 
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own    and    to    those   documents  which 
tend    to   illustrate   such    riglU    or  ob- 


of  hi^ 
would 
ject . 

Whore  it  appeared  that  the  pl.aintiff  had 
QO  special  interest  in  any  of  tho  mitters  ha 
complained  of,  or  any  interest  other  thau  or 
dittorent  from  that  of  each  member  of  the 
corporation,  and  had  no  definite  right  or 
object  of  his  own  to  aid",  or  serve  in  asking 
for  inspection  of  the  rogintor  or  rig'nt  or 
object  which  the  register  would  illustrate, 
but  his  object  was  to  obtain  the  inspectioa 
in  order  to  communicate  with  tlio  share- 
holders with  the  view  of  securing  their  help 
in  bringing  about  an  improvement  in  the 
administration  of  the  corporation's  affairs. 

Held,  that  no  relief  could  be  g'-anted  to 
the  plaintiff  2  B.  and  Ad.  115  followed.  TIIR 
B\NK  OP  BOMBAY  v.  SQLEMAN  SOMJI. 
12  G  W  N.  82j(P  C) 

24.  Shares  —  Transfer  of— Evidence  Act 
187 J,  Section  115-  Estoppel— Company— Coin- 
pany  refusing  to  recognise  the  purchaser  as 
share-holder  after  granting  pncc%  ■iece''p'<i. 

The  plaintiff  purchased,  in  18'J8,  three 
shares  of  the  defendant  company  incorporat- 
ed under  the  Indian  Companies  Act,  1882. 
The  shares  were  duly  transferred  to  the 
plaintiff's  name,  and  the  company  granted  a 
pucca  receipt  on  the  strength  of  which  the 
plaintiff  paid  his  purchase  money.  The 
Company  subsequently  refused  to  recognize 
plaintiff  as  the  owner  of  tho  three  shares  oa 
the  ground  that  one  of  the  transfer  deeds  la 
the  claim  of  title  to  each  share  was  forged. 
The  plaintiff  contended  that  tho  company 
vyas  estopped  from  this  defence. 

Held,  by  Jenkins,  C.  J.,  that  the  pucca 
receipt  by  itself  can  give  rise  to  no  legal 
liability  and  that  the  grant  of  it  by  the  com- 
pany did  not  estop  the  company  from  say- 
ing afterwards  that  the  plaintiff  could  not  be 
recognized  as  a  share-holder  on  the  ground 
that  one  of  the  intermediate  transfer  deeds 
was  forged. 

Held  by  Russell,  C.  J.,  that  until  the  cer- 
tificate is  handed  back  to  the  purchaser  with 
his  name  duly  entered  thereon  as  the  trans- 
feree the  company  is  not  estopped  from  say- 
ing that  the  prior  transfer  being  forged  is  no 
transfer  and  that  the  transfer  receipts  not 
having  been  sig':ed  by  the  company  or  its 
cliief  agent  did  not  impart  that  ^  certainty 
which  is  essential  to  create  the  estoppel.  L. 
W.  G.  KiVETT  CAIIN.AC  v.  THE  NEW 
MOFCSSIL  COMPANY.  3  B-  L-  R-,  848  = 
23  B  54. 

I  25-  Shares— Transfer  of — Rights  of  traus- 
feiees— Estoj^pel — Hindu  Law-Pioperty  ht  Id 
by  head  uf  mutt.     20  M.  79  Col:  237  P.  I. 

26  ^uit  bv  -  Verification  of  plaint  by 
principal  oihceT.  9  C.  W.  N.  608  Col:  1433 
P.  I. 

27-  Trai.sfor  of  business  to  a  limited  Com- 
pany -Liab  htv  to  account.  2'J  B.  107  Col: 
294  P.  I. 

Companios   \ct  VI  of  1882 

i     ;:3co  Act  VI  01  iooJ  CoU.  741  to  750  P.  I, 
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Companies  Act  VI  of  1882    (Contd) 

2  S.  1G9  — Appeal  from  order  winding  up 
a  Ooinpany  —  Liiiiiitation  -  Extontion  of  timo 
—  Claim  for  balance  of  money  due  to  con- 
tractor.    95  P.  R.  1908  Col.  1733  P.  I. 

Companies  (Memorandum  of  Asso- 
ciation Act  XII  of  1895)- 

1  S3.  9,  10 -Appml  against  order  passed 
under  the  Act— Tost  of  pecuniary  sufficiency 
or  substantial  question  of  Law — Case  other- 
wise fit  for  appdal.     27  B.  415  Col.  1289  P.  I. 

Company  L  i\v— llosponsibility  of  Hailway 
company  as  carriers.     31  0.  951  Col.  825  P.  I. 

Compensation. 

1  Acquisition  of  portion  of  a  pafcni. 
Division  of  compensaLion.  7  C.  W.  N.  1903 
P.  ioO  Col.  U  P.  I. 

2  Appointment  of  compensation  moaey 
— Kent  fixed  i'l  perpetuity.  Landlord  and 
tenant.     30  G.  801  Col.  847  P.  L 

3  Apportionment  of  compensation  money, 
principal  of  — Landlord  and  tenant.  28  C, 
146  Col.  857  P.  I. 

4  ADpa:il--Attacbment  before  judgment — 
Compansatioa  for.     24  M.  62,   Col.  1223    P.    I. 

5  Apportionm'int  of,  principal  of  -Maura- 
sidar—Dar  juaurasidiir  —Enhancement — Con' 
tract  of  tenanc!/  —  2^ninsfer  of  Property  Act — 
D-ir-viaiLrasi  mokarari,  lohat  it  connote'^— Rent, 
ahotement.  of— Contingency,  value  of,  onus  of 
2}ruof,  on  luhom. 

The  Transfer  of  Property  Act  gives  no 
authority  to  a  landlord  to  enhance  tie  rent 
of  his  tenant  during  the  term  of  the  lease, 
whether  it  be  in  perpetuity  or  for  a  definite 
term. 

The  word  m.acraaidar  does  not  convey 
the  idea  of  a  right  to  fixity  of  rent;  durmau- 
rasi  viokarayi   implies  fixity  of  rent. 

The  right  of  enhancement  is  not  an  in- 
cident of  every  contract  of  tenancy. 

In  a  proceeding  for  apportionment  under 
the  Land  Acquisition  Act,  no  abatement  of 
rent  can  be  made  without  the  consent  of  the 
parties. 

The  compensation  is  to  be  apportioned 
betvVc'en  the  parties  according  to  the  value 
of  the  interest  which  each  of  them  parts  with. 
The  zemindar  bus  a  right  to  the  fixed  rent  an  I 
the  loss  he  sustained  is  of  ^o  much  of  his  rent. 
Any  other  possible  injury,  such  as  the  chance 
of  tihd  vunAdar  thcowiog  up  the  land  and  its 
being  diminished  in  vaiae  by  what  has  been 
taken  by  G-vernment,  and  still  remaining, 
as  it  did,  liable)  to  p.y  the  same  revenue;  is 
not  appi-eciable  aio  cinnot.  bo  taken  into  ac- 
count;. If  there  is  nj  ab  teaient  of  the  rent 
&Q.d  t\ie  pataidar  coatinues  hab!e  to  pay  to 
the  zemindar  the  same  rent  as  he  had  t)  pay 
before,  there  would  be  not'jing  for  which  Hie 
zemindar  is  to  receive  compensation.  The 
same  rule  applies  to  the  case  of  a  lease  in 
perpetuity  with  fixity  of  tent.  20  \V.  R.  370 
folio  wed,    7  C.  385  commented  on. 

The  burden    of  proof  is    on  the  zemindar 
to   make   out  his  claim  and   show  a6   to  the 


Compansation    {Gontd.) 

value  of  a  particular  contingency  to  him.  23 
C.  146  followed.  SATI-  CHUNDER  CHAT- 
TOPADHYA  V.  RAI  J\TINDll.\  NATH 
CIIOW  DUIIY.     7  C-  L-  J.  284- 

6  On  acquisition  laud — Compensation  for 
severance.     28  C.  685  Col.  858  P.  I. 

7  Bombay  City  Improvemtnt  Act  — Award 
by  tribunal  of  app3al.  29  B.  519  Col.  221 
P.  I. 

8  For  building — Grant  of  land  in  canton- 
ment—  Resumption  of  land — Notice— Condition 
precedent— Compensation.     Payment  of. 

A  grant  of  a  certain  plot  of  land  in  a 
cantonment  was  sanctioned  and  made  to  one 
E.  One  of  the  conditions  of  th«  grant  was 
as  follows  :  — 

"Permission  to  occupy  such  ground  la 
a  military  cantonment  confers  no  proprieta- 
ry right,  it  continues  the  property  of  tha 
State.  It  is  resumable  at  the  pleasure  ot 
Govern  nient,  but  in  all  practicable  cases  one 
month's  notice  of  resumption  will  be  given, 
and  the  value  of  the  buildings  which  may 
have  been  erected  tbereon,  as  estimated  by  a 
committee,  will  be  paid  to  the  owner." 

E.  erected  a  bungalow  on  the  land  ia 
question  and  sold  the  bungalow  and  all  hig 
interests  in  the  land  to  H.  The  Secretary 
of  State  for  India  in  Council  brought  a  suit 
to  recover  possession  of  the  property  from 
the  defendants,  executors  of  //  It  viras  con- 
tended on  behalf  of  the  defendants  that  the 
suit  could  not  he  brought  as  one  month's 
notice  given  was  not  a  legal  one,  for  it  v^as 
given  to  one  only  of  the  three  executors  and 
that  the  value  of  the  buildings  was  u«ither 
estimated  nor  tendered. 

Held,  (1|  that  the  giving  of  notice  was 
not  a  condition  precedent,  the  provision 
about  it  being  nothing  more  than  a  state- 
ment of  what  would  be  done  where  practi- 
cable for  the  purpose  of  saving  the  occupant 
from  such  inconvenience  as  an  immediate 
resumption  might  involve. 

(2)  That  even  if  it  be  assumed  that 
notice  was  a  condition  precedent  to  the  right 
of  resumption,  it  was  clear  that  the  executors 
on  their  own  showing  were  joint  occupants 
and  notice  given  to  one  of  them  satisfied  the 
provision. 

(3)  That  payment  wa«5  not  made  a  con- 
dition precedent  to  resumption,  though  no 
doubt  the  right  to  that  payment  aro^e  on 
resumption.  SECRETARY  OP  STATE  FOR 
INDIA  IN  COUNCIL  v.  VaMaNRAO  NA- 
RaYaN.    7B.  LR735. 

9  For  building — Removal  of  bjildings 
during  continuance  of  lease — Rule  of  com- 
mon law  in  India.     27  M.  21 1  Col.  723  P.  I. 

10  For  building — Landlord  and  tenant- 
Landlord's  right  to  eject— Separate  notice  to 
quite  the  land — Tenants  right  to  compensa- 
tion.    6  C.  \V.  N.  134  Col.  721  P.  I. 

11  Damages  for  death — Jurisdiction  nf 
Court — Suit  for  compensation  by  son  against 
the  mtirdt^rer  of  his  father  Act  XIII  of  1855. 

The  Act  XIII  of  1855  allows  a  suit  for 
compsnsatioa   for  the   benefit   of    ihe    wife 
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Compensation    (Contd.) 

busbaud,  parent  and  child  of  a  person  whose 
death  has  been  caused  by  thu  wrongful  act, 
DCglecl,  or  default  of  any  other  perbou  if  it 
was  such  ai-«svould  (if  doiiLh  had  uot  ensued) 
bavo  entitled  the  paity  injured  to  sue.  P.  li. 
85   of    1S94.    /'.    li.  17  u(  lb'j8  (C/-  )  referred  to. 

MAHiu.AMBO.  85  F-  L-  R- 1905  =  56  P- 
R. 1^05 

12*'  bengal  T.  A.  S.  155— Ejectment— Suit 
for— Alicrnative  relief — Limitation  — 30  0. 
1C63  Col.  148  P.  I. 

13  Demulilioti  of  property  for—Epidnnic 
Disiascs  Act  (III  of  1697),  s.  4 — Woida  ""  Dout 
or  iiUtuded  to  be  done''  meatiimj  of — Compen- 
taiion—Dcviolilion — I'lague   Regulation  A.    cl, 

a,  4. 

The  words  "done  or  intended  to  be  done" 
in  Epidemic  Diseases  Act,  1890,  a  4,  do  not 
incluUo  omitsionsi.  jL.lUjfe  v.  Wallat,ey  L' cat 
hoaid  (9  (J.  P.  102)  expiuiued  and  dittinguish- 
cd.  A  T^lugifcLiate  who  omits  to  pay  ade- 
quate compcu&atiou  in  le^pect  of  propcity 
aemolishtjd  under  the  Act  is  ptrsoually 
liable  and  an  action  will  he  against  him  m 
rei-ptct  then  of  even  though  he  may  have 
acted  in  hib  adiuinibtrative  cupucity  -s  Chair 
man  ot  the  Calcutta  Corporauuu  uuder  cluUcse 
ii  ot  Plague  Kegulatiou  a  (2j,  Culcuita  Gtizelie, 
1900,  part  1,  page  1144.  The  Magibtraie'b 
decision  as  to  tlio  amount  uf  compensation 
to  be  accorded  is  not  tiuai  and  can  be  re 
viewed  by  the.Lourts.  KAM  LALL  IMISTKY 
V.  K.  T.  C^UEEK.  8CW.]^.  681  =  310- 829 
11  Auciion  bate — Kxtciuiou  bale — Cumpcu- 
sation,  Hint  foi  —  baicin  txccuiiun  of  a  decree 
cOiuitiid  outside  tJie  ju: luiicrion  of  the  Onyinal 
bide  uj  ilia  lliijli  Couit — McadeacrLpiiun  <-'/  orea 
of  pH'peUy  iuia — Jjijicicncy  m  ([uaiiii  y  of  land. 

An  auction-putcba.-^er  ot  a  tenure,  sold 
in  execution  ot  deciee  outbide  the  jurisdiction 
of  the  Original  bide  of  the  High  Court, 
brought  a  suit  agaiUbt  the  deciee-holder  for 
a  rctund  ot  paiLot  the  purchase  money  on 
account  ol  a  aehciency  in  the  actual  area  ot 
laud  purchased  as  compared  with  the  area 
BiatLQ  m  the  sale  proclamation,  and  ioi 
abatement  of  rent  in  respect  of  such  defici- 
ency. iL  was  alleged  that  the  decree  bolder 
maUe  false  and  Irauduleut  allegations  in 
rebpect  of  the  area  of  the  property  in  the  sale 
proclamation,  but  there  was  no  finding  by 
the  Lower  Court  as  to  this,  nor  was  there 
any  finding  that  the  plaintiff  sustained  any 
loss,  and  there  was  no  condition  in  the  sale 
proceedings  as  to  compensation  for  errors  or 
misdebcnptiou.  The  purchase  money  was 
not  in  Court,  and  the  decree-bolder  offered 
to  pay  back  the  auction-purchaser  his  pur- 
chafae-mouey  and  release  him  from  bis  pur- 
chase, Lut  this  was  refused. 

Held,  that  aitUougb  there  was  a 
deficiency  in  area,  the  auction-purchaser 
was  uot  entitled  to  compensation,  as  he  bad 
failed  to  prove  that  be  had  sustained  loss  by 
misdescription  iu  the  sale  proclamation,  but 
be  was  entitled  to  an' abatement  of  rent  or 
Buch  deficiency.  Kissory  Mohan  Roy  v, 
Kali  Cliarau  Ghose  (1  C.  W.  N.  106)  distin- 
gutsbed. 


Compensation    {Conid) 

Held,  per  Maclean,  C.J.,  that,  in  order 
to  enable  the  auction-purchaser  to  chum 
Compensation,  it  was  uot  ebsential  to  mako 
out  a  cate  oi  fraud  a^^aiust  liie  decree- holder. 
Abdullah  Khan  v  Abdur  Kahaiudii  Beg,  (I. 
L.  U.  18  .Ml.  bJ-J),  diti.se n led  1  torn.  DvjVaL 
KRISHNA    NAoliAlt  V.  AMlllTA    LaL  UA^ 

29  C  JJ70 

15  For  agticulliiral  land  turned  into  hiiild' 
in<j  site  -  l^uiiJuO  'Itnuncy  au  {XVI  oj  IOj/), 
HevLions  3U  (a)  and  bU,  p'ovibu  (inj — Uccnpun.- 
cy  tenant  buiidiny  tUup  un  Luna  cu  vuLdutli 
of  a  town — Landlora'b  tujhiio  ejccL  —  Lohijjeii,' 
salion — Appeal. 

The  aefendants  were  occupancy  tenants, 
under  section  G  of  the  Punjab  Tenancy  Act, 
of  certain  land  siiuatecl  on  iho  Circular 
Uoad,  which  surrounds  the  City  of  Lauoie. 
They  paia  a  cash  rent,  of  K*  00  oG  Uu  a 
small  portion  ot  thib  land  they  buiU  a  shop 
and  let  it  at  a  reut.i!  ui  Us-  20  p^r  annum. 
Tno  plaintiffs  (laudiuros)  sued  to  ej'^ct  ihd 
deiondunts,  tenants,  under  section  o'J  {u)  of 
tbo  Punjab  Tenancy  Act,  ou  the  gruund 
that  ^^^  tenants  iiad  used  the  land  com- 
prise^  iu  the  tenancy  in  a  manner  wnicli 
rendered  it  unlit  lor  the  purpose  lor  which 
they  held  it. 

The  Assistant  ColltcLor  ordered  that 
the  defendants  should  be  ej>;CLcd,  unless  they 
doniolished  the  shop  and  m^de  the  laud  fiC 
fur  cultivation. 

The  Collector,  on  appeal,  directed  simply 
the  ejectment  )u  favour  ol  the  landlords. 
The  L/ominissioner  itjecied  the  further  ap- 
peal of  the  tenants  as  not  adm.sbible,  oq 
the  ground  that  the  Collector  bad  upheld 
the  order  of  the  Assistant  Collector. 

Ueldy  that  the  order  vl  the  Commia- 
sioner  refusing  to  entertain  ilie  appeal  wag 
wrong,  as  the  oruci  of  the  firjt  Lourt  waa 
mcditied  on  appeal,  and  a  fur. her  appeal 
was  admissible  under  proviso  (tii)  of  seciioa 
80  of  the    Punjab  Tenancy  Act. 

Held,  further  that  when  the  laud  Oi  a 
tenancy  has  been  diverted  from  its  original 
purpose,  the  tenant  is  liable  to  be  ejected 
under  suction  39  {a)  of  the  Punjab  Tenancy 
Act,  but  it  is,  by  no  means,  necessary  to 
ti:ct  bim,  if  the  right  of  the  landlord  can 
be  recognized  in  some  other  way.  In  a  case 
like  this  an  award  of  compensation,  in  the 
form  of  a  share  in  the  rent,  would  be  a 
sufiicient  satisfaction  to  the  landlord.  KA- 
RAM  B.AKHSH  V.  GHULAM  MUHAMMAD. 
79  p.  L  E- 1803 

IQ     Compensation   for    act    done    for    tbt 
benefit  of  another—  Suit  for    money    payable 
to  the  plaintiff  for  money  paid  lor   the  defen- 
dant,   G    O.  C.    212,    Cols   b-z8,  aud  1847,    PI. 
17     Compensation    for   breach  of  contract 
'  — Anomalous    mortgage— G,    U.    C.    io7,    Col. 
I  346,    P.    I. 

i  18  Defendant  in  possession— Right  of 
j  defendant  to  claim  comptntaiou.  ^dversa 
!  possession  of  M«liki  ncd  Shatnlat  land  — 
i  97,   P.   W.  i-i.    190o,   Coi.    2Ui;J.    P.    1. 
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19  Disturbance  or  iinprovemcnt  for — Punjab 
Tenancy  Act  (XVI  of  1887),  Sections  69  and  72 
—  EJrctment — Iviprovements  on  cojnmon  land 
— Partition — Cojnpensation  fur  improvements 
held  by  A\q.  Lambaidar. 

After  the  death  of  an  Ala  Lambardar  a 
plot  of  land,  made  over  to  him  as  an 
emolument  of  his  ofiico,  was  ordered  by  a 
deo'ee  to  be  brought  iuto  the  partition  of  the 
sJiaviilat  deh.  Tlie  Ala  Lambardar  and  his 
brother  had  sunk  a  well,  built  a  house,  and 
made  au  auclosure  wall  on  the  plot  in  ques- 
tion, 

Held,  that  the  heirs  of  the  Ala  Lambardar, 
in  possession  of  the  plot,  on  being  disposses- 
sed of  so  much  of  it  as  oxceodod  their 
shares,  were  nob  entitled  to  any  compensa- 
tion for  disturbance  or  ejectment.  Under 
the  proviso  to  section  6!)  of  the  Tenancy 
Act,  a  tenant,  who  is  joint  owner  of  land  to 
which  thftt  section  applies,  is  not  entitled  to 
any  compensation  for  disturbance  or 
ejectment.  The  principle  underlying  that 
section  should  be  extended  to  the  closely 
analogous  case  of  a  joint  owner  breaking  up 
commoa  village  laud  without  necessarily 
being  a   tenant  of    the    community. 

But  persons  who  would  benefit  by  the 
improvements  must  compensate  or  agree  to 
compensate,  before  partition  was  effected, 
the  heirs  of  the  Ala  Lambardar  for  tiie  cost 
of  so  mucii  of  the  same  as  the  heirs  would 
cease    to    enj  )y   upon   partition. 

In  estimating  the  compensation  to  be 
awarded  for  any  improvement,  the  Revenue 
officer  should  act  upon  the  principles  laid 
down  for  tenancy  cases  by  section  72  of  the 
Teuancv  Act.--c^  P.  R  1886  (Rev.)  followed. 
SHERA"  V.  ALI  BAKHSH.     9.    P.  R..1902  = 

Kev. 

20  Default  in  payment — Enhanced  rate 
of  interest— Penalty- 3  O.  C.  168  Col.  347 
P.    I. 

21  Ejectment  suit  for  compensation — 
Subsequent  lease  in  possession.  29  C.  871 
Col.  569  P.  I. 

22  For  false  imprisonment— 17  C.  P.  L.  B 
1904  P.  41  Col.  1831  P.  I. 

f  28  Goods  not  delivered— Suit  against  a 
Railway  Company— 108  P.  R.  1906—2  P.  L. 
B.  1907-30  P.  W.  R.  1907  Col.  1836,  P.  I. 

24     Literest — Penalty— Mahant. 

The  mortgage-money  due  under  a  simple 
mortgage  was  repayable  on  or  before  the 
11th  March  1889  with  interest  at  IJ  par 
cent  per  mensem.  It  was  also  stipulated 
in  the  deed  'if  the  amount  be  not  repaid 
within  the  time  fixed,  the  interest  on  the 
amount  of  loan  from  after  the  expiration 
of  the  fixed  time  should  be  charged  at  the 
rate  of  5  per  cent  per  mensem  up  to  the 
date    of   uUimaLe   recovery. 

In  a  suit  on  the  mortgage-bond  it  was 
contended  ot:  behalf  of  the  defendant  that 
the  stipulation  as  to  interest  at  5  por  cant 
after  the  expiry  of  the  due  date  was  a 
penal  provision  not  intended  to  be  enforced, 
and  the  plaiatifi  waa  eabitled  to  have  interest 


Compensation    iContd.) 

at    only    a    roa.souablo    rate. 

Held,  that,  as  a  stipulation  for  inoreaa- 
ed  interest  from  the  date  of  default  may 
bo  a  stipulation  by  way  of  penalty  and 
aa  not  only  was  the  increased  rate  of  ia- 
terost  very  high  bub  there  was  some  evi- 
denca  to  show  that  the  stipulation  was  in- 
serted to  ensure  prompt  payment  by  the 
debtor  the  case  must  bo  retried  on  the 
question  of  iuterost.  In  such  a  case  if  the 
stipulation  ha  not  strictly  onforceale  rea- 
sonable com-^onsation  should  be  granted  to 
the  plaintiff.'  27  Gal.  421,  2  G.  W.  N.  234 
and  333,  17  D  mi.  106,  26  Gal,  300,  29  Cat. 
43  referred  to.  MULLIK  ABDUL  GUNI 
V.    NUND    LAUL.     7   C.    W-    N-   152. 

Land  Acquisition   Act. 

25  Land  acquired  by  governmant — Prin- 
cipal to  be  applied  in  awarding  compensa- 
tion -21    P.    R.    1905    Col.    832    P.    I. 

26  Hypothetical  value  in  determining 
compensation.  10  B.  L.  B.  660  Col.  834 
P.    1. 

27  Potential  value  in  fixing  componsa- 
tioa— 10    B.    L.    R.    675    Col.    835  P.   I. 

28  Values  realised  by  sales  of  neighbour- 
ing   lands -10   B.    L.    R.    683    Col.  381  P.  I. 

29  S.  3 —Lessee  of  a  tank  with  right  of 
fishery  whether  entitled  to  compaasatioa  28 
C.   152   Col.   838   P.   I. 

30  S.  11 — Apportionment  of  compensa- 
tion—7    C     W.    N.   5?8    Coi.    845   P.    I. 

81  S.  11 — Apportionment  of  compensation 
money -30   C.    801    Col.    847    P.    I. 

32  S  18— Land  acquired  by  Government 
compensation  how  to  be  determined  32  0. 
343    Col.    852    P.   I 

33  S.  23  —  Apportionment  of  compensation 
money,  principal  of — 28.  C.  146,  Col.  857, 
P     I. 

84  S.  30,— Lands  waste  from  time  im- 
memorial taken  up,  compensation  awarded, 
20,    M.  371,   Col.    861,    P.   I. 

85  S.  30. — Reference  by  collector  as  to 
apportionment  of  compensation — 25.  A.  133, 
—Col.   861,     P.   I. 

88  S.  31,— Land  taken  up  for  public 
purposes— 24,    A.    L89,    Col.    862,   P.    I. 

87  Award  by  tribunal  of  appeal — Cross 
objections.    29,    B.   514,   Col.    223,  P.    II. 

38  Laodlord  and  Estopel- Rale  of  equity 
—  Compensation  to  tenant— 7,  B.  L.  B.  27, 
Col.  2JJ,    P.    I. 

39  Landlord  a'ld  taaint— 27,  M.  211, 
Col.  723,  6,  C.  W.  N.  134,  Col,  721.  P.  I. 
and  23,    0.    146,   Col.  857,    P.    I. 

40  Landlord  and' t  mant  — Go  ifu.^ion  of 
boundarie3-5,    C.    W/N.    843,  Col.  233,  P,  L 

■41  Liiase — Liase  <ixicated  by  guardian  on 
behalf  of  minor — Act.  XL  of  185S,  s.  13 — 
Suit  by  minor  to  set  aside  the  leas^ — Negli- 
gence— Compensation. 

A  minor's  mother  holdi  g  a  cer- 
tificate under  AcL  XL  of  1853  exe- 
cuted   Hi     perpetual   lease    in  favoui;    ot    D 
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Compensation    (Contd.) 

D.  obtained  a  declaratory  decree  against 
the  minor  under  the  guardianship  of  tiio 
motlier  upholding  the  lease.  The  case  was 
decided  under  s.  152,  Civil  Procedure  t^odo, 
as  there  was  no  contest  bttween  the  par- 
ties. 

In  a  suit  to  set  aside  the  lease  on  the 
ground  that  the  lease  had  been  granted 
without  the  order  of  the  Civil  Court 
contrary    to    s.   18   of   the    Act. 

Held,  that  had  the  mother  defended  the 
suit  with  duo  care  she  must  have  been  suc- 
cessful and  therefore  the  minors  were  not 
bound  by  the  docrco.  If  a  minor  be  properly 
represented  by  a  next  friend  or  guardian 
for  the  suit  and  thare  be  no  fraud  or  col- 
lusion on  the  part  of  the  next  friend  or 
guardian  or  the  opposite  party  and  his  next 
friend  or  guardian  be  not  guilty  of  gross 
negligence,  a  minor  is  as  much  bound  by 
the  decree  in  a  suit  to  which  lie  is  a  party  as 
if  he  were  of  full  age.  It  is  not  ev«ry  kind 
of  negligence,  nor  any  amount  of  negligence 
which  would  render  procaedings  otherwise 
regular  and  proper,  liable  to  bo  re-opened. 
There  must  be  such  negligence  as  lead  to  the 
loss  of  the  suit  which,  if  conducted  with  due 
care,  must  have  been  successful. 

Held,  also,  that  the  minors  did  not 
acquiesce  in  the  construction  of  a  well  by  D. 
so  as  to  render  them  liable  to  pay  compensa- 
tion. GHULAM  AKBAR  KHAN  v.  MATHU- 
BA.    2  0  C  ,  233 

42.  Libel — Suit  to  recover  compensation 
for  mental  distress  and  defamation — A.  W.  N. 
1902  P.  96  Col:  1831  P.  I. 

43-  Limitation  Act  Art.  42 — Suit  for 
compensation  for  wrongful  attachment.  24 
A.  146  Col;  1836. 

44-  Limitation  Act.  Art.  62 — Vendor  and 
purchaser — Suit  by  vendor,  for  refund  of 
purchase  money.     25  B.  593  Col:  1849  P.  I. 

45-  Limitation  Act.  Art.-  28— Illegal  dis- 
train of  crops.     7  C.  W.  N.  728  Col;  1811  P.  I. 

46  Partition — Suit  for  possession  of  land 
as  compensation — Jurisdiction  of  Civil  Court 
—  Contract  made  in  course  of  partition  pro- 
ceedings— Specific  performance  of  contract.  5 
0.  C.  140  Col.  1889  P.  I. 

47  Private  purchaser— Auction  sale— Sale 
in  execution  of  decree.  29  0.  370.  Sec  Com- 
]jensation — Auction  sale. 

48  Sale  in  execution,  suit  to  set  asido  a,  on 
the  ground  of  fraud  — Wh«tJier  compensation 
aioardable  to  plaintiff  in  the  alternative — C.  P. 
C.  {Travancore  S.   238). 

This  was  a  suit  to  set  aside  an.  auction 
sale  of  certain  property  or,  in  the  alternative, 
to  award  to  the  plaintiH  the  value  of  the  pro- 
perty as  damages.  The  lower  Court  held 
that  thare  was  no  proof  of  any  fraud,  in  the 
publication  or  conduct  of  the  sale,  but,  in- 
stead of  dismissing  the  suit  as  it  ought  to 
have  done,  proceeded  to  allow  compensation 
to  plaintiff,  on  the  ground  that  the  price  re- 
alised was  so  disproportionate  to  the  market- 
value  of  the  property  that  the  inadequacy  of 
the  price  was  itself  ovidonce  of  fraud. 


Compansation    {Coutd.) 

Held,  that  the  raero  inadequacy  of  tha 
price  realised  at  an  auction-sale  could  afford 
no  ground  for  refusing  to  cor)firra  the  sale  and 
that  there  was  nothing  in  the  present  case  to 
hold  that  the  plaintiff  was  cnutled  to  any 
conipnsation.  L.  H.  :-3  I.  A.  2>iO,  10  1.  A.  25 
&  8  li.  4-21,  Appr.  21  M.  :15G.  40J.  81  C  335,  480; 
26  C.  424  &  11  T.L.  11.  27,  it.  KI^SaYAN  GO- 
VINDAN  V.  IIKNGA  AIYAN  YENIvATA- 
CHALAM  AIYAN.     21  T-  L-  R,  208. 

49  Rent  Act  {XX II  of  IHSO),  S.  103,  cl.  (16) 
12'J,  132 — Compens'itiofi  for  revenue  paid  by 
\a,\nhH.vi}{iv  on  account  of  joint  lambardar,  suit 
for — Limitation. 

A  suit  under  clause  16  of  S.  103  of  the 
Rent  Act  for  compensation  for  revenue  paid 
by  one  lambardar  on  account  of  a  j  )int  lam- 
bardar, as  regfirds  limitation,  is  governed  by 
S  129  of  the  Act  and  not  by  S.  132  of  tha 
same  Act.  It  should  be  brought  within  one 
year  from  the  date  when  the  cau?e  of  actioa 
accrues.  RAJ  A  RAM  v.  M  US  A  MM  AT  MEN- 
DA.     7  0-  C    14. 

50  Trespasser'!}  right  to  improvem'ints. 

A  trespasser  has  no  right  to  compensatloil 
for  improvements  on  land  on  which  he  know- 
ingly traspissed.  Hl^LDJY  KLilSflNA  DOS 
V.    PRASANNA     KUMVRI     CHOWDURANI 

28  C  142  at  144- 

See  also  C.  P.  G.  0.  XX  R.  12  Col.  1490, 
491  P.  I. 

51  Suit  for  arre.ars  of  rent— Compensation 
for  use  and  occupation  of  land  making  new 
case  for  plaintiff  not  set  up  in  plaint — 5  O.  C. 
222  -See  Lease. 

52  Pov  wrongful  afctachmeut. — See  S.  95 
C.  P.  G.  Col.  I22i,  1223  P.  I. 

53  For  wrongful  distraint- Principal  of 
computation -23  C.  364.-560  B.  T.  A.  VIII 
of  1885  S.  67  No.  139  Col.  123  P.  IL 

Compensation  for   breach   of  con- 
tract. 

1  Compensation  for  breach  of  contract — 
Pecuniary  compensation,— 0  0.  C.  167  Col, 
346  P.  I. 

2  Contract — DjcuM'.nt  conlaiiiing  proposal 
of  contract— Suit  on — Suit  for  damages — Oral 
evidence. 

The  plaintiffs  sued  the  defendants  for 
damages  for  breach  of  contract.  The  docu- 
merit  on  which  the  plaintiffs  relied  contem- 
plated only  the  making  of  a  contract  in  future 
and  left  all  the  terms  to  be  thea  arranged. 

Hidd,  that  the  suit  was  not  maintainable. 

Qucae. — Whather  the  oral  arrangement 
with  regard  to  the  terms  of  the  proposed 
contract  would  be  admissible  as  evidence 
under  section  91  of  the  Indian  Evidence  Act. 
M\UNG  SHWE  OH  v.  IMAUNG  TUt? 
GYAW.    9  W  N- C.  147=33  C.  93  (?■   C). 

3  Compensation  for  false  imprisoumeut, 
17  C.  P.  L.  R.  1904  P.  41  Ool.  1831  P.  I. 


Competent  jurisdiction. 

Competent   jurisdiction — Court  of- 
972,  998,  999  to  1003  P.  I. 


-Cols, 
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Compensation    (Coutd). 

19  Disfurbnnce  or  improvement  for — Punjab 
Tenancy  Act  {XVI  of  I8S7),  Sections  69  and  72 
—  Ejectment — Improvements  on   common   land 

■ — I'artilion--  Compensation  for  improvements 
held  bi/ A\q.  Lambardar. 

After  the  death  of  an  Ala  Lambardar  a 
plot  of  land,  made  over  to  him  as  an 
emolumoiit  of  his  offico,  was  ordered  by  a 
decree  to  bo  brought  into  the  partition  of  the 
slLumilal  dch.  The  Ala  Lambardar  and  his 
brother  had  sunk  a  well,  built  a  house,  and 
made  au  auclosure  wall  on  the  plot  in  ques- 
tion. 

Ileldy  that  the  heirs  of  the  Ala  Lambardar^ 
in  possession  of  the  plot,  on  being  disposses- 
sed of  so  much  of  it  as  exceeded  their 
shares,  were  not  entitled  to  any  compensa- 
tion for  disturbance  or  ejectment.  Under 
the  proviso  to  section  69  of  the  Tenancy 
Act,  a  tci^aut,  who  is  joint  owner  of  land  to 
which  that  section  applies,  is  not  entitled  to 
any  compensation  for  disturbance  or 
ejectment.  The  principle  underlying  that 
section  should  bo  extended  to  the  closely 
analogous  case  of  a  joint  owner  breaking  up 
common  village  land  without  necessarily 
being  a   tenant  of    the    community. 

But  persons  who  would  benefit  by  the 
improvements  must  compensate  or  agree  to 
compensate,  before  partition  was  effected, 
the  heirs  of  thii  Ala  Lambardar  for  the  cost 
of  so  much  of  the  same  as  the  heirs  would 
cease    to    enj  )y   upon   partition. 

In  estimating  the  compensation  to  be 
awarded  for  any  improvement,  the  Revenue 
officer  sliould  act  upon  the  principles  laid 
down  for  tenancy  cases  by  section  72  of  the 
Tenancy  Act.--o'  P.  R  1886  (Rev.)  followed. 
SHERA  V.  ALI  BAKHSH.  9.  p.  R.;1902  = 
Hev 

20  Default  in  payment — Enhanced  rate 
of  interest— Penalty-3  O.  C.  168  Col.  347 
P.    I. 

21  Ejectment  suit  for  compensation — 
Subsequent  lease  in  possession.  29  C.  871 
Col.  569  P.  I. 

22  ioJ^  false  imprisonment — 17  0.  P.  L.  R 
1904  P.  41  Col.  1831  P.  I. 

f  28  Goods  not  delivered— Suit  against  a 
Railway  Company— 108  P.  R.  1906—2  P.  L. 
E.  1907—30  P.  W.  R.  1907  Col.  1836,  P.  I. 

24    Interest — Penalty— Mahant. 

The  mortgage-money  due  under  a  simple 
mortgage  was  repayable  on  or  before  the 
11th  March  1889  with  interest  at  1^  per 
cent  per  mensem.  It  was  also  stipulated 
in  the  deed  'if  the  amount  be  not  repaid 
within  the  time  fixed,  the  interest  on  the 
amount  of  loan  from  after  the  expiration 
of  the  fixed  time  should  be  charged  at  the 
rate  of  5  per  cent  per  mensem  up  to  the 
date    of    uliimaie   recovery. 

In  a  suit  on  the  mortgage-bond  it  was 
contended  oc  behalf  of  the  defendant  that 
the  stipulation  as  to  interest  at  5  par  cant 
after  the  expiry  of  the  due  date  was  a 
penal  provioion  not  intended  to  be  enforced, 
ftud  the  plaiatifi  waa  eatitled  to  have  interest 


Compensation    (Contd.) 

at   only   a   reasonable   rate. 

Held,  that,  as  a  stipulation  for  inoreaa- 
ed  interest  from  the  date  of  default  may 
bo  a  stipulation  by  way  of  penalty  and 
aa  not  only  was  the  increased  rate  of  in- 
toroat  very  higii  but  there  was  somo  evi- 
dence to  show  that  the  stipulation  was  in- 
serted to  ensure  prompt  payment  by  the 
debtor  the  case  must  bo  retried  on  the 
question  of  interest.  In  such  a  case  if  the 
stipulation  ba  not  strictly  onforceale  roa- 
sonablo  com  lonsation  should  bo  granted  to 
the  plain tif!.^  27  Gal.  421,  2  C.  W.  N.  234 
and  333,  17  D  mi.  106,  26  Gal,  300,  29  Gal. 
43  referred  to.  MULLIK  ABDUL  GUN  I 
V.   NUND   LAUL.     7  C-    W     N-  152. 

Land  Acquisition   Act. 

25  Land  acquired  by  governmant — Prin- 
cipal to  be  applied  in  awarding  compensa- 
tion -21    P.    R.    1905    Col.   832    P.    I. 

26  Hypothetical  valuo  in  determining 
compensation,  10  B.  L.  R.  660  Col.  834 
P.    1. 

27  Potential  value  in  fixing  compensa- 
tiou— 10    B.   L.    R.   675   Col.   835  P.   I. 

2S  Values  realised  by  sales  of  neighbour- 
ing   lands -10   B.    L.    R.    688    Col.  381  P.  I. 

29  S.  3— Lossee  of  a  tank  with  right  of 
fishery  whether  entitled  to  compansatioQ  28 
C.   152   Col.   838    P.   I. 

30  S.  11 — Apportionment  of  compensa- 
tion—7   C     W     N.  5:^8   Col.   845   P.    I. 

31  S.  11 — Apportioom3nt  of  compensatioa 
mjney-30   C.   801   Col.   817    P.    I. 

32  S  18— Land  acquired  by  Government 
compensation  how  to  be  determined  32  0. 
343    Col.    852    P.   I 

33  S.  23 — Apportionment  of  compensatioa 
money,  principal  of — 28.  C.  146,  Col.  857, 
P.    I. 

84  S.  30, — Lands  waste  from  time  im- 
memorial taken  up,  compensatioa  awarded, 
20,    M.  371,   Col.    861,    P.   I. 

35  S.  30. — Reference  by  c  )llector  as  to 
apportionment  of  compensation — 25.  A.  133, 
—Col.   861,     P.    I. 

38  S.  31,— Land  taken  up  for  public 
purposes— 24,    A.    Z89,    Col.    862,   P.    I. 

37  Award  by  tribuaal  of  appeal — Cross 
objections.    29,    B.   514,   Col.    223,  P.    II. 

38  Landlord  and  Estopel- Rale  of  equity 
—  Compensation  to  tenant — 7,  B.  L.  R.  27, 
Col.   23J,    P.    I. 

33  Landlord  a'ld  tanint- 27,  M.  211, 
Col.  723,  6,  C.  W.  N.  134,  Col,  721.  P.  I. 
and  23,   0.    146,   Col.  857,    P.    I. 

40  Landlord  and' t  >nant  — Go  ifusion  of 
boundaries -5,    C.    W.  '  N.    843,  Col.  233,  P,  I. 

41  Lease — Liase  executed  by  gtardian  on 
behalf  of  minor — Act  XL  of  185S,  s.  13 — 
Suit  by  minor  to  set  aside  the  leasi. — Negli- 
gence— Compensation. 

A  minor's  mother  holdi  g  a  cer- 
tificate uader  AcL  XL  of  1853  exe- 
cuted   tt     perpetual   lease    in  favour    of    D 
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Compensation    (Contd.) 

D.  obtained  a  declaratory  docrco  against 
the  minor  under  tho  guardianship  of  tho 
mother  upholding  tho  loaso.  Tlio  case  was 
decided  under  s.  152,  Civil  Procedure  Code, 
as  there  was  no  contest  b«tsveea  the  par- 
ties. 

In  a  suit  to  set  aside  tho  lease  on  the 
ground  that  tho  lease  had  been  granted 
without  tlie  order  of  the  Civil  Court 
contrary    to    s,   13   of   tho    Act. 

Held,  that  had  tho  mother  defended  the 
suit  with  duo  care  she  must  have  been  suc- 
cessful and  therefore  the  minors  were  not 
bound  by  the  decree.  If  a  minor  be  properly 
represented  by  a  next  friend  or  guardian 
for  the  suit  and  thare  be  no  fraud  or  col- 
lusion on  the  part  of  the  next  friend  or 
guardian  or  the  opposite  party  and  his  next 
friend  or  guardian  be  not  guilty  of  gross 
negligence,  a  minor  is  as  much  bound  by 
the  decree  in  a  suit  to  which  he  is  a  party  as 
if  he  wore  of  full  age.  It  is  not  ev«ry  kind 
of  negligence,  nor  any  amount  of  negligence 
which  would  render  procaedings  otherwise 
regular  and  proper,  liable  to  be  re-opened. 
There  must  be  such  negligence  as  lead  to  the 
loss  of  the  suit  which,  if  conducted  with  due 
care,  must  have  been  successful. 

Held,     also,   that    the     minors     did     not 
acquiesce  in  the   construction  of  a  well  by  D. 
so  as  to  render  them    liable  to  pay  compensa-  ' 
tion.    GHULAM  AKBAR  KHAN  v,  MATHU-  \ 
RA.    2  0  C,  233. 

42.  Libel — Suit  to  recover  compensation 
for  mental  distress  and  defamation — A.  W.  N. 
1902  P.  96  Col:  1831  P.  I. 

43-  Limitation  Act  Art.  42 — Suit  for 
compensation  for  wrongful  attachment.  24 
A.  146  Col;  1836. 

44-  Limitation  Act.  Art.  62 — Vendor  and 
purchaser — Suit  by  vendor,  for  refund  of 
purchase  money.     25  B.  593  Col:  1849  P.  I. 

45'  Limitation  Act.  Art.-  23— Illegal  dis- 
train of  crops.     7  C.  W.  N.  728  Col:  1811  P.  I. 

46  Partition— Suit  for  possession  of  land 
as  compensation — Jurisdiction  of  Civil  Court 
—  Contract  made  in  course  of  partition  pro- 
ceedings— Specific  performance  of  contract.  5 
0.  C.  140  Col.  1889  P.  I. 

47  Private  purchaser — Auction  sale— Sale 
in  execution  of  decree.  29  0.  370.  See  Com- 
pensation— Auction  sale. 

48  Sale  in  execution,  suit  to  set  asido  a,  on 
the  ground  of  fraud  — Whither  compensation 
awardable  to  'plaintiff  in  the  alternative — G.  P. 
C.  {Travancore  S.   238). 

Tlais  was  a  suit  to  set  aside  an  auction 
sale  of  certain  property  or,  in  the  alternative, 
to  award  to  tho  plaintiff  tha  value  of  the  pro- 
perty as  damages.  The  lower  Court  held 
that  there  w^s  no  proof  of  any  fraud,  in  the 
publication  or  conduct  of  the  sale,  but,  in- 
stead of  dismissing  the  suit  as  it  ought  to 
have  done,  proceeded  to  allow  compensation 
to  plaintiff,  on  tho  ground  that  the  price  re- 
alised was  so  disproportionate  to  the  market- 
value  of  the  property  that  tho  inadequacy  of 
the  price  vras  itself  evidence  of  fraud. 


Compansation    {Contd.) 

Held,  that  tho  mere  inadequacy  of  tha 
price  realised  at  an  auction-sale  could  afford 
no  ground  for  rcfnsing  to  confirm  Lhe  sale  and 
that  there  was  nothing  in  the  present  case  to 
hold  that  tho  plaintiff  was  entitled  to  any 
comp.-nsation.  L.  H.  :^  I.  A.  230.  10  1.  A.  25 
&  8  B.  424,  Appr.  21  M.  356,  40'J.  31  C.  335,  480; 
26  C.  424  &  IIT.  L.  U.  27,  U.  KP-i^AYAN  GO- 
VINDAN  u.  HENGA  AIYAN  YENKATA- 
CHALAM  AIYAN.     21  T-  L-  R,  208 

49  Rent  Act  {XXI I  of  IHSO),  S.  103,  cl.  {16) 
12'J,  132 — Compens'itloti  for  revenue  paid  by 
\d>vah^x([n.x:  on  account  of  joint  lambardar,  suit 
for — Limitation. 

A  yuit  under  clause  16  of  S.  103  of  the 
Rent  Act  for  compensation  for  revenue  paid 
by  one  lambardar  on  account  of  a  j  )int  lam- 
bardar, as  reg«irds  limitation,  is  governed  by 
S  129  of  the  Act  and  not  by  S.  132  of  the 
same  Act.  It  should  be  brought  within  one 
year  from  the  date  when  the  cau?e  of  actioa 
accrues.  RAJA  RAM  u.  MUSAMilAT  MEN- 
DA.     7  0-  C-  14. 

50  Trespasser's  right  to  improvem^.nts. 

A  trespasser  has  no  right  to  compensation 
for  improvements  on  land  on  which  he  know- 
ingly traspissed.  Hl^JlDJY  K  HIS  UN  A  DOS 
V.    PRASANNA     KUMVRI     CHOWDURANI 

28  C  142  at  144- 

See  also  C.  P.  C.  0.  XX  R.  12  Col.  1490, 
491  P.  I. 

51  Suit  for  arrears  of  rent— Compensation 
for  use  and  occupation  of  land  making  new 
case  for  plaintiff  not  sat  up  in  plaint — '5  0.  C. 
222  -See  Lease. 

52  For  wrongful  attachment. — See  S.  95 
C.  P.  C.  Col  122  J,  1223  P.  I. 

53  For  wrongful  distraint  — Principal  of 
computation -23  C.  364.-560  B.  T.  A.  VIII 
of  1885  S.  67  No.  139  Col.  123  P.  II. 

Compensation  for   breach   of  con- 
tract. 

1  Compensation  for  breach  of  contract — 
Pecuniary  compensation,— 6  O.  C.  167  Col, 
346  P.  I. 

2  Contract— Djcumnit  containing  proposal 
of  contract— Suit  on — Suit  for  damages— Oral 
evidence. 

Tha  plaintiffs  sued  the  defendants  foe 
damages  for  breach  of  contract.  Tho  docu- 
ment on  whicli  the  plaintiff's  relied  contem- 
plated only  tho  making  of  a  contract  in  future 
and  left  all  the  terms  to  be  then  arranged. 

Held,  that  tho  suit  was  not  maintainable. 

<3z((C;e.— Whether  the  oral  arrangement 
with  regard  to  tho  terms  of  the  proposed 
contract  would  ba  admissible  as  evidence 
under  section  91  of  tho  Indian  Evidence  Act. 
MAUNQ  SHWE  OH  v.  MAUNG  TUN 
GYAW.    9  W  N  C.  147  =  33  C.  93  (P-   C). 

3  Compensation  for  false  imprisonment. 
17  C.  P.  L.  R.  1904  P.  41  Col.  1831  P.  I. 

Competent  jurisdiction. 

Compateut  jurisdiction — Court  of— Ools« 
972,  998,  999  to  1003  P.  I. 
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Competent  jurisdiction    {Contd.) 

CompoLit.ion  (.[  rogisterod  documonte. — 
1  L.  i;.  U.  1900,  1902  P.  29S  Col.  488  P.  I, 

Competition  deed. 

Composition  deed— Insolvent  Act  {Stat  U 
d  12,  Vic,  c.  21),  Sf'ction  9— Act  of  insolvency 
— Debtor — Trustees. 

A  conviiyai)C0.  by  a  debtor,  of  all  his  pro- 
perty, to  trusteo;^  for  bis  croditor.5,  is  an  "  act 
of  lusolvonoy  "  witliiti  tbo  moaning  of  Soc- 
tion  9  of  tbo  Indian  Insolvont  Act.  /?;,  re 
KURSONDAS  RAMDAS      8  B   L-  R-  905- 

2  Co))i.posUio7i  deed —Assicjnme lit  of  all 
proper: y  for  benefit  </  creditors  — Act  of  in- 
sol.ve7icy—Assig)>7nnt  void  against  Official  As- 
sign/: f^— Indian  Im^olvent  Act  (Stat.  11  and 
la    Vic,   c   21),   Ss.   9,   24. 

By  a  compoyitiou  deed  dated  the  7th 
October,  1901,  A  and  B  assi,^ned  the  whole 
of  their  property  to  trustees  for  the  be- 
nefit of  such  of  their  creditors  as  sbould 
accept  and  sign  the  said  deed  within  two 
montbs  from  the  date  thereof.  This  as- 
sigomont  was  held  (1)  to  bd  an  act  of  in- 
solvency under  S.  9  of  the  Indiau  Insolvent 
Act  (Stat  11  and  12  Vic,  c.  21),  and  on 
the  11th  December  1901,  A  and  B  were 
ad4adged  insolvents  on  the  application  of 
certain  creditors  who  had  not  signed  the 
said  deed. 

Held,  that  even  assuming  that  the  deed 
of  assignment  was  not  voluntary  within 
the  meaning  of  S.  24  of  the  Indian  In- 
solvent Act,  nevertheless  the  assignment  to 
the  trustees  was  void  as  against  the  Official 
Assignee.  MANMOHANDAS  v.  N.  0.  MAC- 
LEOD.   L  L.  Rm  28   B.  765. 

Compound  Interest. 

Mortgage  —  Redemption  —  Equity  —  Com^ 
pound  interest. 

The  principles  of  justice,  equity  and 
good  conscience  do  not  of  necessity  dis- 
entitle a  mortgagee  from  insisting  on  his 
security  for  a  greater  £um  than  what  has 
been  actually  advanced  :  in  each  cEise  the 
question  must  be  asked  whether  there  has 
or  has  not  been  a  hard  or  unfair  bargain 
on  the  borrower,  but  when  that  is  not 
established  against  the  mortgagee,  then 
tae  right  to  redeem  still  remains,  though 
It  13  redeeming  not  on  payment  of  the 
sura  advanced,  but  of  -the  sum  which  the 
parties  agreed  it  was  worth  the  mort^Rgors' 
while  to  pay  in  order  to  get  a  s°mallor 
advance    when    he     wa.  in    want    of    m-^-ev 

The  Courts  do  not  lean  towards  com" 
pound  interest,  they  do  not  award  it  in 
tne  absence  of  stipulation,  but  whore  the-e 
IS  clear  agreement  for  its  payment,  \t 
IS  m  the  absence  of  disentitling  circum- 
stances allowed^    HARI    LARU     PATIL     v. 

RATV.JI.    6B.L.  £.,806.-28.  B.S7i. 
Compromise, 


1     Aocouat— buit   tor     settlement    of     ac-    i  died  in  November   1S68.     Eaui   Sen   KunwftC 


Compromise    (Contd.) 

counts  referred  to  arbitration  — Compromisa 
of  snit  stating  tbat  accounts  were  understood 
and  claim  settled — Suit  di.'-missed — Fresh 
■suit  based  on  oral  promise  that  accounts 
would  be  settled  on  filing  of  compromise 
in  Court.  1.  P.  K.  ]901-41.  P.  L.  K.  1904. 
Col:  212   P.  I. 

2  A dminial ration  suit  when  allowable  in 
an.  a<hiiinistrntiov.  suit  after  the  passing  of 
the jyrpliniinnry  d< cree.  — 

A  court  ought  not  to  sanction  a  com- 
promise which  intirc  ly  ignores  the  claims 
of  some  of  the  defendants,  tho  other  par- 
tic.=i  arranging  to  take  tlie  property  and  re- 
lieving the  executors  from  further  account- 
ing and  also  paying  them  a  certain  amount 
of  m'>t;..'v.  AJOY  KUMAllI  DEBI  v. 
MANINDIIA   NATH  CIIATTERJEE    82    O. 

3  Agents' instructions— Compromise— Ha- 
tification  of  — Procedure  to  f^ot  a3ide--Pre- 
sumption.     6  0.  \V.  N.  82  Col.  1303  P.  I. 

4  Agents*  instructions — Compromise  by 
agent— Repudiation  by  principal  before 
decree.  8  O.  C,  197—81  C.  357  Col.  1593 
P.I.  ' 

5  Arbitrator— Agreement  to  refer  to 
arbitrator  — Adjustment  of  suit  — Agreement 
not  in  writing.  7  C.  W.  N.  180—30  C.  218 
Col.  1208  P.  I, 

6  Arbitrator — Court  acting  as  arbitrator- 
Appeal.     26  M.  78  Col.  1702  P.  I. 

7  Challenging  decree  passed  on  the  basis  of 
compromise  -Estoppel-Compromise  of  a  pending 
litigation. 

Held,  tbat  when  a  party  for  valuable 
consideration  absolutely  renounced  all  in- 
terest in  property  and  such  renunciation 
was  certified  by  a  solemn  deed,  a  compro- 
mise pre.:!aated  to  the  Court  in  a  pending 
litigation,  upon  which  the  Court  passed  a 
final  decree,  sucn  party  was  e»topped  from 
subsequently  challenging  such  compromise. 
LATAFAT  EUS3AIN  v.  BADSHAH  HUS- 
SAiN.    80Ci43. 

8  Construction  of  compromise — Hindu 
Laio — Joint  Hindu  Family — Conversion  of 
member  of  Joint  Hindu  Family  to  Muham- 
madanism.  Effect  of —Regulation  VII  of 
1832,  Section  9 -Regulation  III  of  1803— Deed 
of  Compromise — Female's  estate. 

Obe  Rajft  Ratan  Singh  became  a  Muham- 
madan  about  5  years  previous  to  his  death, 
which  occurred  in  1851.  He  and  his  soq 
Daulat  Sing  fcimed  a  joint  Hindu  family, 
the  son  predeceased  him  a  few  months 
earlier  in  tho  bome  year.  Soon  after  the 
death  of  Raja  Ratan  Singh,  dissensions  arose 
between  Rani  Raj  Kunwar,  his  widow,  and 
Rani  Sen  Kunwor,  the  widow  of  his  son, 
Daulat  Singh.  Apparent))',  in  consequence 
of  the  dispute  the  estate  in  the  British  terri- 
tory of  Roheilkhand  was  taken  under  its 
maragement  by  the  Court  of  Wards,  the 
two  ladies  continuirg  to  reside  in  Lucknow 
under  the  snpervisioa  ol  the  officials  of  the 
King    of     Oudh,    where    Rani     Raj   Kunwar 
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Compromise    {Contd). 

had  prodocoa.^ed  her,  dyiog  in  Noverabor 
1857.  Hani  Sou  Kaiiwar  oxecatod  a  bond  fur 
a  considerablo  sum  of  money  in  favour  of 
Bai  Jai  Obaud,  fatbor-iu-law  of  bor  da  ugbter 
Bani  Mowa  Kunvvar. 

On  the  doath  of  those  ladio.i  tboro  ap- 
peared three  claimantg  (1)  Raja  Kbairati  Lai, 
grandson  of  Raja  Ratan  Singh  and  of  Rani 
Baj  Kunwar  by  their  daughter  Jiwan  Kun- 
war,  (2)  Rani  Chatar  Kunvvar  and  (3)  Rani 
Mewa  Kunwar,  daughters  of  Daulaft  Singh, 
son  of  Raja  Ratan  Singh  who  bad  predeceas- 
ed him.  To  avoid  litigation  that  parties  en- 
tered into  a  compromise  and  agreed  to  divide 
the  property  in  tlie  followiag  shares;  viz. 
7J  anna  to  Rani  >Iowa  Kunwar. 

Having  thus  setLlod  theiir  several  shares 
they  completed  the  actual  division  of  the 
estate  accordingly  in  18G1. 

In  1866,  Rani  Chatar  Kunvvar  died.  On 
her  doath  her  husband  Awadh  Behari 
Lai  took  possession  of  his  wife's  4-^  annas 
claiming  it  as  her  stridhan.  His  title  was 
disputed  by  his  sister-in  law  Hani  Mewa 
Kunwar,  the  owner  of  the  other  4^  annas 
who  claimed  to  take  by  siLrvivorship  the 
estate  left  by  her  sister. 

Rani  Mowa  Kunwar  brought  a  suit 
against  Awadh  Bahari  Lai  and  obtained  a 
decree  and  gob  possession  of  lior  sister's  4J 
annas  and  thus  beoamo  possessed  of  8^  annas. 
Meanwhile  in  the  year  18G5,  Rai  Jai  Ghand 
instituted  a  suit  on  the  bond  executed  in  his 
favour  by  Rani  Sou  Kunwar. 

A  final  decree  in  the  suit  was  given  in 
favour  of  Bai  Jai  Chund  on  her  confession 
on  the  9ch  June  1868  against  Rani  Mowa 
Kunwai. 

Rai  Jai  Cband  took  out  execution  of  the 
decree  and  in  satisfacrion  thereof  by  mu 
tual  settlement  between  him  and  Rani  INIewa 
Kunwar  obtained  several  villages,  forming 
part  of  the  estates.  One  of  these  villages 
now  in  dispute  was  sold  to  the  predecessors 
in  title  of  the  defe-idants  in  the  prc'sou^j  suit. 
The  sons  of  Ua>;i  Mewa  Kunwar  wrought  the 
present  suit  for  possession  agaio.sc  the  de- 
fendant contending  that  on  her  death  which 
occurcd  on  25lh  March  1899,  her  life-interest 
as  the  daughter  of  Raja  Daulat  Singh  was 
extinguishfd  and  all  the  transfers  made  by 
her  in  her  life- time  became  null  and  void. 

The  bond  was  not  produced  in  the  pre- 
sent case  nor  its  non-production  explained. 
It  was  not  shown  what  was  the  consideration 
given  for  it,  nor  whether  the  money  it  pur- 
ported to  secure  was  borrowed  for  pur[j  ;>ies 
■which  under  the  Hindu  Law  would  autbor- 
izo  a  widow  to  lay  a  burden  on  her  husband's 
estate. 

Ileldt  that  Raja  Rattan  Singh  should  be 
considered  to  have  become  under  the  Hindu 
Law  "  civilly  dead "  on  his  conversion  to 
Muhammadanism  and  that  all  his  property, 
whether  joint,  ancestral  or  self  acciuired  (if 
any)  devolved  on  his  son  Daulat  iSiugh  and 
that  there  was  no  distinction  botwoon  joint 
Ruce&tral  and   self-acquired  proporty  in  that 


Compromise    {Contd.) 

respect,  that  on  his  father's  convor^ioti.  Daa- 
Iikt  Singh  became  solo  and  ih;ai.uLy  owner, 
at  loadL  of  an  undivided  moi.'ty  of  that  which 
had  buen  joint  family  property. 

That  Regulation  VII  of  1832  did  not 
purport  to  enact  or  to  modify  any  sub-jtaO' 
tive  law  ;  it  was  an  enactment  which  treated 
of  procedure  only  ;  and  as  no  suit  was  insti- 
tuted by  DaulaC  Singh  against  his  father, 
fhe  time  never  arrived  at  which  the  law 
could  be  applied  to  the  case. 

That  as  it  was  impossible  that  a  Hinda 
and  a  Mubamadan  could  be  members  of  a 
joint  Hindu  family,  as  soon  as  Raja  Rattan 
Singh  became  a  Muhammadan  he  ceased  ta 
belong  to  the  joint  family  of  which  up  to 
that  time  he  had  been  a  member  ;  the  result 
of  his  conversion  was  to  work  a  complete 
separation  between  him  and  his  son.  And 
the  joint  family  being  dissolved,  Daulat 
Singh  became  the  sole  and  absolute  owner  of 
at  least  one  half  of  the  joint  family  property 
which  thonceiorward  he  held  as  his  separata 
property. 

That  on  Daulat  Singh's  death  the  Court 
of  Wards  held  possession  of  the  estate  oa 
behalf  of  both  Rani  Raj  Kunwar  and  Rani 
Sen  Kunwar  ;  in  fact  for  the  true  owner  (bit 
usum  jus  habanlis). 

I  That     the     compromise     arrived   at   be- 

tween Kbairati  Lai  and  Ranis  Mewa  Kun- 
war and  Chaiar  Kunwar,  being  based  oq 
the  assumption  that  there  was  an  antece- 
dent title  of  some  kind  in  the  parties,  settl- 
ed that  the  claim  by  the  Ranis  Mewa  Kun- 
war and  Chatar  Kunvvar  was  that  of  daugh- 
ters,   reversioners  to    their   father's   estate. 

That  no  legal  neoetvty  being  shown 
in  iastiflcati-on  of  Rani  Sen  Kunwar's  act 
in  imposing  a  permanent  burden  on  her 
husband's  estate  by  the  bond  executed  by 
her  in  favour  of  Rai  Jai  Cband,  Rani  Mo- 
wa Kunwar  was  not  justified  in  transferr- 
ing to  the  detriment  of  her  sons,  the  plain- 
tiffs, permanently  any  portion  of  the  estate 
she  had  inherited  from  her  father  to  satis- 
fy such  a  claim;  t'uugh  she  could  trans- 
fer her  own  lifo-mLoreat  in  any  manner 
she  pleased. 

That  on  her  death  that  interest  de- 
termined and  thereupon  the  right  of  Jai 
Chaud  and  of  his  assignees  to  continue  to 
hold  any  portion  of  the  estate  by  virtue 
of  Raui  Mewa  Kunwa'/s  assignment  came 
to  an  end  ;  and  the  plaintiffs,  sons  of  Mowa 
Kunwar  were  entitled  to  recover  possessioa 
of    the    villi ges    in    suit. 

That  altbongh  the  findings  in  the  case  of 
Awadh  Jxihari  L^xll  v.  Rani  Mewa  Kunwar 
could  not  be  regarded  as  heingr-.^-jidcd'Jt  the 
judgments  could  be  used  in  the  present  ap- 
peal as  evidence  to  tbo  extent  poioted  out 
by  their  Lordships  of  Uio  Privy  Council 
in  the  ca^^es  of  iJ,  II.  ''^'4  I  A.  GO;  L.  R. 
■J^  I.  A.  la,  12  AIL,  1,  5  Bjin.,  L.  11.  230. 
GOBIND  KRISHNA  NAUMN  v.  AliDUL 
QvYYUM.    W-    N    ^    1SQ3    p.  13T  =  25 
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9  Compromiso  by  certified  guardian  of 
minor  adopted  son  —  Appeal  — Tit^viovv — Suit 
by  sucli  guardian  to  contest  adoption.  HO 
C.    Cia    Col.    1014    P.    I. 

10  Construction  —  Enforcing  — EfTect  of 
and  setting  aside,  deeds  of  compromise  — Do- 
fondant  agreeing  to  exocuto  Ivabuliat  7  (J. 
\V.    N.    753    Col.    1(W4    P.    I. 

11  Constru'.'tion  of-Compromiso  in  pre- 
vious suit.    31    C.  'Ill  Col.    237    P.  I. 

12  Compromise -Certified  guardian  not 
bound  to  take  pjrmi.ssiou  of  judge  8  C.  L. 
J.    2GG    Col.    1G21    P.    I. 

13  Decree  in  tenii'i  cf  Coinpromise— Jii- 
risdictiori, — Civil  and  he.iit  ^Coitrts — Suit  for 
prcflts  by  under- ))ropiietor—'R(}ii  judicata — 
Cicil   Procedure   Coda    (XIV  of   Ibd'^),   s.    13. 

Held,  that  the  dscision  of  a  (3ivil  Court 
on  a  question  of  proprietary  title  to  land 
is  binding  upon  a  Rent  Court  in  a  subse- 
quent suit  between  the  same  parties  or  their 
representative.-^,  even  though  that  same  ques- 
tion may  have  been  previously  determined 
by  a  Rent  Court  in  a  different  manner. 
"When  the  Court  has  to  choose  between 
two  conflicting  decisions  of  Civil  and  Rent 
Courts  on  thi3  question  of  proprietary  title 
the  decision  of  the  former  must  be  accepted 
as  conclusive,  provided  that  the  conditions 
have    remained    unchringed. 

Held,  fw titer,  that  a  decree  passed  in 
accordance  with  the  terms  of  a  compromise 
is  binding  upon  the  parties  to  the  compro- 
mise and  constitutes  Its  judicnta.  MUHAM- 
MAD I.^MAEL  KHAN  v.  ABDUL  RaHMaN 
KHAN.    2  0C.  28. 

14  Decree  pr.ssed  on  non-appealable.  9 
O.  C.  365  Col.  1597  P.  I. 

15  Decree  passed  on  co'inpromise — Execic- 
tion  of  decree — Decree  for  sale  of  immoveable 
property,  in  simple  money  suit — hmnoveable 
^ro^erty  outside  local  jurisdiction  of  Court 
passing  decree,  execution  against — Jurisdiction 
—  Transfrr  of  simple  inonry  decree — Objections 
as  to  validity  ;/  decree. 

The  father  of  the  respondent  obtained 
a  decree  under  a  compromise  filed  in  Court 
by  one<  of  the  two  judgment-debtors,  the 
other  being  a  minor,  aJter  the  consent  of 
the  Court  to  the  compromise  had  been  ob- 
tained. It  was  added  in  the  decree  that 
"in  case  of  default  three  annas  share  in  a 
certain  viauza  m^y  be  sold  according  to  law." 
The  decree-holder  applied  for  execution  of 
bis  decree  and  also  for  a  transfer  certificate. 
Notice  under  section  248,  Civil  Procedure 
Code,  was  issued  to  the  judgment  debtors 
who    objected    to    execution    on   the  grounds: 

(1)  that    the    decree   was    obtained    by  fraud; 

(2)  that  it  could  not  be  pxecuted  as  it  had 
not  been  made  absolute:  (3)  that  G  did  not 
file  the  compromise  upon  which  the  decree 
was  based:  (4)  that  the  Court  had  no  juris- 
diction to  pasb  or  execute  a  decree  against 
the    property    outside  its  local  jurisdiction. 

Held,  that  the  Court  bad  no  jurisdiction 
to  pass  a  decree  for  the  sale  of  the  property 
to    which   tho   application    for   executiou  re- 
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latod,  as  the  suit  was  not  one  for  the  sale, 
but  that  tho  decree  could  bo  transferred 
for  execution  as  a  simple  money-decree 

Held,  also,  that  a  decree  passed  on  a  com- 
promise is  valid  until  sot  asido  in  a  regu- 
lar suit  instituted  lor  that  purpose. 

Whether  it  was  passed  in  a  suit  ia 
which  no  guardian  ad  litem  for  the  minor 
was  appointed  or  on  a  compromise  without 
the  consent  of  the  Court  are  questions  which 
cannot  be  considered  on  an  application  for 
execution  or  by  a  Court'  executing  tho  dec- 
ree.    GHEDU  V.  PARAGI.     §  Q.  C-.  9- 

16  Of  doubtful  claim— Hindu  Law — Joint 
family — Impartible  Raj — Family  custom — Self- 
acgiured  properly — Presumption. 

The  suit  was  one  for  the  partition  of 
a  large  number  of  villages  situate  in  the 
District  of  Gorukhpur,  Gaya  and  Basti 
known  as  tho  Tamokhi  Rnj  The  plaintiffs 
claimed  to  be  entitled  to  a  share  in  the 
estate  by  right  of  inheritance  according  to 
the  ordinary  rules  of  Hindu  Law.  Formerly 
tire  Raj  owned  property  in  the  District  of 
Sarau  whicli  was  confiscated  to  government 
after  the  battle  of  Buxar  in  1764.  This 
property  in  1790  was  returned  by  govern- 
ment to  the  younger  branch  of  the  Raj 
family.  The  Gorukhpore  property  which  was 
then  within  the  dominions  of  Nawab  Wazir 
of    Oudb  was  ceded  to  Government  in  1801. 

Hdd  that  the  confiscatiou  did  not,  ia 
any  way  affect  the  custom  of  primogeniture 
and  impartibility  in  respect  of  the  Goruk- 
pore  property,  independently  of  the  fact 
that  this  property  was  or  was  not  acquired 
after  the  property  of  Saran  was  confiscated. 
In  this  case,  it  was  not  found  to  have  been 
acquired. 

Held,   also   that    it   is   of    the    essence  of 
family    usages    that    they    should    be  certain, 
invariable    and    continuous,    and    well-estab- 
lished   discontiviuance   must  be   held    to    de- 
story  them.     Where,  however,  such  a  custom 
has  been    proved,  the  onus    is  upon  the  party 
who    alleges    the    discontinuance    thereof    to 
prove  that  fact,     Ra  j  Kissen  v.  Ramjoy  (I.  L. 
R.,  1  Cal.   186)  and    burendra   Nath  v.  Ileera- 
many    (12    M,    I.    A.  81)    referred    to.     Where 
family    custom*  governs   the  devolution  of  aq 
estate    and  the  owner  of   such  estate    acquire 
separate    property,  the  presumption    is  that  it 
was  his    intention  that  such   estate   should  be 
incorporated    in    the    family    estate  unless  he 
alienates    it  in  his    life  time,  or  disposes  it  off 
by  will  or   in  any  way  leaves  behihd  him  any 
inclination  of  his  desire   that  it  should  not  be 
incorporated    in  the    family  estate,     Laksmi- 
patti  V.  Kandasami,  (I.  L.  R  ,  16  Mad.  94)  and 
Ramasarai  v.  Sundara,    (I.  L.    R.  17  Mad.  422) 
referred  to.     Where  a  compromise  was  enter- 
ed   into    between    members   cf  a  joint  family 
agreeing  to   accept    Babul   allowance    in    lieu 
of  a  share  in  the  property,  such    compromise, 
if  just    and    legal,    would    be   binding    o;i  the 
minor   children    of    those    members.     Pitam 
Singh  V.    Ujagar  .Singh,  (L  L.    R..  1    All.  651) 
and  Chanvirapa  V,  Daaava,   (I.  L.  li.,  19  Bom. 
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593)  referred  to.  SARABJIT  PARTAP 
BAHADUll  SAIII  v.  INDRAJIT  PAllTAP 
BAHADUR  SAUL     A-    W-  N-    1904  F-  244 

=  23  A  203 

17.  Guardian  and  Wara—Comprumise  of 
uncertain  rigJUs  by  guardian  on  behalf  of 
minor. 

A  bona  fide  settlemeat  of  a  real  existing 
dispute  in  which  the  rights  of  both  parties 
are  uncertain  to  avoid  litigation,  arrived  at 
by  the  guardian  of  minor  parties,  is  binding 
on  them.  MALLA  REDDI  v.  ASWAKA- 
THA  REDDI.    15  M-  L-  J-  494- 

Ig.  Doubtful  right— Whether  compromise  a 
Iransfer  of  a  spes  successions— Transfer  of 
Properly  Act.  S.  0  (a)  —  Widoio  suing  for  decla- 
ration of  her  absolute  oionership  under  hus- 
band's will — Alleged  reversioners  entering  into 
razinamah  ackiiolewledging  her  absolute  rights 
— Subsequent  release  by  such  reversioners  — 
Whether  release  anything  more  than  agreement 
not  to  distuib. 

As  a  right  must  always  be  on  ihe  one 
Bide  or  the  other,  the  fact  that  the  right  is 
on  his  side  is  not  by  itself  sufBcieut  for  a 
party  to  set  aside  a  compromise  entered  itito 
by  him  on  the  supposuiou  of  a  doubtful 
right. 

There  is  nothing  illegal  in  a  Hindu 
widow  acquiring  full  ownership  in  any  pro- 
perty under  a  will;  and  a  razinamah  or 
decree  recognising  that  right  is,  therefore 
not  illegal. 

A  Hindu  widow  brought  a  suit,  as  the 
sole  owner  of  her  husband's  property  under 
his  will,  against  her  husband's  brother  and 
some  others,  who  were  executors  under  the 
will,  for  a  declaration  that  she  had  become 
solely  entitled  to  Ibe  possession  of  the  pro- 
perty and  for  other  reliefs.  A  luziuamah 
was  entered  into  by  which  the  suit  property 
was  acknowledged  to  be  the  ab.solulo  pro- 
perty of  the  widow  in  accordance  with  the 
terms  of  the  will.  A  decieo  was  passed  in 
accordance  with  the  terms  of  the  razinamah 
and  a  deed  of  release  was  executed  by  the 
reversioners.  A  suit  was  brought  to  recover 
these  properties  by  the  son  of  the  to^talor's 
brother,  as  reversioner,  alleging  that  the 
razinamah  was  invalid  for  mibrepresentation 
and  coercion. 

Held,  that  the  acceptance  of  the  release 
deed  was  not  an  acknowledgment  of  the 
existance  of  any  riglit  in  the  releasor,  but 
amounted  only  to  an  agreement  2  Sch.  and 
Lefr.  p.',68,  R;  30  M.  250;  24  M.  205,  2G  M.  31 
and  2S  M.  8i,  Distil  guished,  not  to  disturb 
the  widow  in  the  enjoyment  of  the  property 
absolutely  and  that  there  was  nothing  to 
countenance  the  view  that  the  razinamah 
and  tbo  release  should  be  treated  as  elTccLing 
a  transfer  of  only  a  chance  of  succession  or 
spes  successionis  to  the  widow,  which  was 
incapable  of  transfer  by  virtue  of  S.  6  (a) 
Transfer  of  Property  Act.  and,  therefore, 
illegal  and  invalid.  OLATI  PULLIAII 
CHKTTY  V.  E.  VaRADARAJULU    CHETTI, 

18  M,  L.  J.  469. 
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19  Endowment— Hindu  Law— Mirasl 
rights  attached  to  Duvastanams — Suit 
against  office  holder— Compromise  consent- 
ing to  salo  of  office  and  and  its  emoluments 
—  Decree  in  terms  of  compromise — 20  M.  31 
Oul.    1591    P.    I. 

20  Extraneous  matter — A  decree  passed 
on  a  compromise  can  not  be  regarded  aa 
ultra  vircs--5  0.  W.  N.  435.  Col.  IGOl    P.  I. 

21  By  father  if  binding  oa  the  mino-r 
sons,  not  parties  to  the  suit — Benefit  of  the 
minors — Compromise  decree  dealing  with 
property  outside  the  subjects  matter  of  the 
suit— 1  C.  L.  J.  383  Col.  4G3  P.  I.  and  Col.  451 
P.  II. 

21  (a)  Family  dispute — Compromise  of — 
Doubtful  riglits — Parties — Beneficiary  no 
party— 5  C.  W.  N.  386.  Col.   410   P.  I. 

22  Decree — Compromise  beyond  relief 
claimed— Appeal  — Procedure.  77  P.  R.  1908. 
Col  1600  P.  I. 

23  Guardian  and  War d--Poioer  of  guardian 
to  enter  into  compromise  en  behalf  of  minor. 

When  a  state  of  facts  is  accepted  as  the 
basis  of  a  compromise,  parties  connot  be 
afterwards  allowed  to  say  the  real  state  of 
thiogs  was  otherwise.  The  compromise  of  a 
doubtful  right  entered  into  by  the  guardiaa 
of  a  minor  \v\m>  has  acted  m  the  interests  of 
the  minor  is  binding  on  the  minor,  SQBBA 
REDDI  V.  KOTAM.MA.     14  M-  L  J.  442. 

2-1  By  Hindu  father  disputed  claim- 
Binding  affbct  on  the  sons,  li  M.  L.  J.  1901 
P.  70  Col.  43  P.  I. 

25  By  female— Hindu  Law— Change  of 
religion— Effect  of  conversion  of  a  member  of  a 
joint  Hindu  family  to  Muhcmin<idanis7:i— Re- 
gulation No.  Vllof  1832,  s.  'J—Oomijioniise— 
Effect  of  covipruniise  entered  into  by  a  Hindu 
female  with  a  limited  estate. 

Held,  that  Regulation  No.  VII  of  1832 
did  not  abrogate  the  Hindu  law  as  to  the 
consequeucos  of  apostacy,  but  merely  htid 
down  for  the  guidance  of  the  Judge  a  rule 
under  which  he  might  refuso  to  enforce  these 
consequences.  Where,  thoi:efore,  in  a  jcint 
Hindu  family  consisting  of  a  father  and  one 
son  the  father  was  converted  to  Muham- 
madanism  in  the  year  1845,  the  immediate 
ellect  of  such  conversion  was  to  make  the 
son  sole  owner  of  the  property  which  up  to 
that  time  had  belonged  jointly  to  him  and 
his  father. 

Held,  also  that  a  compromise  made  by  a 
person  holding  a  Hindu  widow's  or  Hindu 
daughter's  estate  in  the  property  of  her 
deceased  husband  or  father,  is  not  binding 
on  the  reversioners,  even  though  it  has  been 
followed  by  a  decree  of  Court,  nor  is  a  decree 
on  an  arbitration  award,  one  of  the  parties 
to  the  submission  having  been  a  Hindu 
widow,  or  daughter  ;  but  the  reveri^ioners  can 
only  be  bound  by  a  decree  made  after  full 
contest  in  a  bona  fide  litigation.  Iniiib 
Konwur  u.  Roop  Narain  Singh,  6  C.  L.  R.  76 
Sheo  Nirain  Singh  v.  Khurgo  Koery,  10  C. 
L.  R.  337  ;  Jerain  Laljoe  v.  Veerbai,  5  Bjui.. 
L,  R,  ;3:)5,  Su.uL  Kuia.)ii:  i;.  Doo  Sacan,  I.  L.  R 
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8  All.,  305,  Ham  Sarap  t;.  Ram  Doi,  Wookly 
INot'Js,  1007,  J),  n:),  aud  StapiUoii  v.  Stapilton, 
1  \Vhi'.,o  and  Tudor,  230,  roforred  fco,  GO 
BIND  KllISlINA  N\11A1N  v.  KIiaNNI 
LAL.  4  A.  L-  J.  385-^ A.  W.  N.  1907  p. 
151-29  A.  48/. 

26  l^y  Hindu  widow  in  a  suit  followed  by 
doorco — Ellect  of  llevorsionora. 

Held,  tl\at  a  compromiso  mado  by  a 
person  boldiug  a  Hindu  widow's  or  Hindu 
daughter's  oatato  in  tho  property  of  a  deceasod 
busband  or  father  is  nob  binding,  on  tho 
reversioners,  oven  though  it  has  been  fol- 
lowed by  a  decree  of  Court,  and  that  tho 
reversioners  can  only  bo  bound  by  a  decree 
made  after  a  full  contest.  A.  W.  N.  1007  P. 
151  followed.  MAHADEI  v.  BALDEO.  5 
A.  L.  J.  43  =  A.  W-  N  1908  P.  16  =  30  A  75- 

27  Minors  guardian  — Representation  of 
minor  plaintiff —  Certified  guardian  not  ap- 
pointed— Compromise  if  for  benefit  of  minors. 
8.  0.  L.  J.  31  Col.  1613  P.  I. 

28  Minor — Compromiese  decree  made  in  a 
suit  for  money —  Sanction  of  court — Regis- 
tration Act  {III  of  1877),  s.  17— Mortgage - 
Immoveable  'properties — Petition — Charge  on 
immoveable  property — Civil  Procedure  Code 
{Act  XIV  of  1882),  s.  375— Tranter  of  Property 
Act  {IV  of  18S2),   ss.  59  and  1007 

Upon  a  suit  for  recovery  of  money  due 
on  baJiikhata  accounts,  a  compromise  was 
come  to,  and  a  petition  filed  and  in  ac- 
cordance with  the  petition  a  decree  was 
made  to  the  following  e^ect,  viz,  that  the 
defendants  do  pay  to  the  plaintiffs  a  certain 
sum  of  money  together  with  interest,  in 
instalments,  bat  in  default  of  payment  of  two 
instalments  the  whole  amount,  with  interest, 
will  be  r  jalizable  at  ono3.  Theidecres  further 
declared  that  the  immoveable  properties 
specified  therein  should  be  hypothecated  for 
the  realization  of  the  said  money,  and  that 
the  defendants  should  not  be  able  to  create 
an  incumbrance  on  the  .<;ame.  A  certain 
sum  of  money  having  been  realized,  the 
plaintiff  brought  a  suit  for  the  balance 
under  the  proviQions  of  the  Transfer  of 
Property  Ace,  and  prayed  for  the  sale  of  the 
properties  specified  in  the  schedule  to  the 
said  decree.  On  an  objection  by  the  defen- 
can.ts  tlaat  the  comproiwise  decree  was  void 
for  want  of  registration  and  hon  compliance 
with  the  provisions  of  section  50  of  the 
Transfer  of  Property  Act,  and  was  of  no 
effect  iu  so  far  a3  it  purported  to  create  lien 
on  imoveable  property. 

Held,  that  having  regard  to  section  17, 
el.  (i)  of  the  Indian  Registration  Act,  the 
compromise  decree  need  not  be  registered. 
Held,  also,  *-.hat  as  the  deoreG  under 
const  uction  had  little  resombUnoe  inform 
to  a  simple  mortgage,  and  the  hypotheca- 
tion clause  created  a  lien  and  prohibited 
further  incumbrances,  the  parties  only  in- 
tended to  create  a  charge,  and  not  a  mort- 
gage, on  the  immoveable  properties  men- 
tioned in  the  schedule  to  the  docreo,  and 
therefore  section  59  of  the  Transfer  of  Pro- 
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perty  Act  had  no  application,  and  the  ab- 
sence of  tho  formalities  required  by  that 
section  would  jiot  bar  the  relief,  which 
might  bo  obtained  by  section  100  of  the 
Act. 

Held,  further,  that  as  the  hypothecatioa 
of  immoveable  property  in  tho  consent  de- 
cree was  the  consideration  for  the  time 
allowed  for  payment  of  tho  sum  decreed  by 
instalments,  and  as  it  was  an  integral  and 
necessary  part  of  tho  adj  i-itmont  of  the 
claim  in  the  suit,  tho  hypothecation  clause 
was  properly  inserted  in  the  consent  deo- 
roe,  and  the  Court  did  not  act  against  tha 
provisions  of  section  375  of  the  Code  of 
Civil  Procedure  iu  allowing  its  insertion. 
GOBINDA  CHANDRA  PAL  v.  DWARKA 
NATH  PAL.  7  C.  L.  J.  492=12  C  W-  N- 
849  =  35  C  837. 

29  Minor — Restriction  on  alienation  — 
Leave  of  court  must  be  express — Presump- 
tion— Compromise  decree  when  to  be  set 
aside-8  C.  L.  J.  274  Col.  1622  P.  I. 

30  Minor's  guardian— Compromise  by 
father  on  behalf  of  his  minor  son — With- 
drawal of  suit — Bokhari  Sayods  of  Chiniofc 
Tehsil.     3  P.  R.  1005  Col.  1470  P.  I, 

31  Minor's  guardian — Compromise  on  be- 
half of  minor.  15  M.  L.  J.  404.  See  No.  17 
supra, 

32  Minor— Compromise — Leave  of  Court. 
8  B.  L.  R.  480—10  C.  W.  N.  808  Col.  1619 
P.  I. 

33  Minor —Compromise  presented  hut  not 
decreed  —Order  to  proceed  with  suit  puts  an, 
end  to  such  compromise — Procedure  in  sanc- 
tioning compromise  on  behalf  of  minors. 

Where  a  compromise  had  been  presented 
but  no  decree  had  been  passed  in  accordance 
with  its  terms  and  the  Court  subsequently 
at  tho  instance  of  one  of  the  parties,  ordered 
the  suit  to  be  proceeded  with  on  the  issues 
framed  before  the  compromise  aud  on  other 
issues,  the  compromise  must  be  deemed  to 
have  been  put  an  end  to  and  the  Court  can- 
not, at  a  subsequent  stage,  treat  the  com- 
promise as  subsisting  and  proceed  to  pass  a 
decree  upon  it.  In  sanctioning  compro- 
mises on  behalf  of  minor,  the  order  should 
state  in  terms  that  the  question  whether  the 
compromise  was  for  the  benefit  of  the 
minors  was  considered.  GOBINDASAMI 
NAIDU    V.    ALAGIRISAMI  NAIDU.     I.  L. 

R. 29  M.  104. 

34  Minor's  guardian— Married  women— • 
Her  right  to  enter  into  a  compromise  from 
the  minor  defendant— Compromise  irregular 
not  illegal,  when  sanctioned  by  Court.  29 
M.  58  Col    1610  P.  I. 

33  Minor— Compromise  on  behalf  of  in- 
fant —Sanction  of  court- Compromise  if  can 
be  set  aside.  11  C.  W.N.  178—0.70  (P.  C.) 
Col.  1620  P.  I. 

83  Minor -Compromise  on  behalf  of 
minor  of  execution  proceedings— Sanction  of 
court — Power  to  revoke.  3  B.  L.  R.  505 — 26 
B.  109  Col.  1521  P.  I. 

37    Minor's     guardian— Compromise     by 
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certificated  guardian  of  minor   adopted,  son, 
30  0.  Oi:J  Col.  IGll  P.  I. 

38  Mtnor-^Coinprovilse.  on  bfJulf  of — Civil 
Pivcedtirc  Code  (Act  XIV  of  JSS^),  Ss.  4t0  and 
462  —  Compromise  viade  wiUiout  leave  of  Court 
—  Leave  of  Court  must  be,  express— Suit  to  set 
aside  decree  and  compromise— Lease  otherwise 
invalid  confirmed  by  such  decree — Acceptance  of 
rent  from  tenant. — Recognition  of  tenancy. 

Sectioa  462  of  the  Civil  Procedure  Code 
providea  tliafc  no  next  friend  or  guardian  for 
the  suit  shall,  without  the  leave  of  the  Court, 
eater  into  tiny  agreement  or  compromise  on 
behalf  of  a  minor  with  reference  to  the  suit 
in  which  ho  acta  as  next  friend  or  guardi:'.n. 
Ko  exceptioi)  is  mado  in  the  case  of  a  certifi- 
cated guardian.  On  the  other  hand,  he  is  ex 
pressiy  referred  to  in  section  4G2. 

A.  miuor  can  impeach  a  final  decree 
founded  upon  a  compromise  entered  into  hy 
his  guardian  without  the  previous  sanction 
of  the  Court.  3  Mad.,  152  ;  13  Bom.,  I'dl,  at 
p.  14(3,  referred   to. 

lu  order  that  a  compromise  may  be 
binding  upou  a  minur,  the  leave  of  the  Court 
must  bo  express,  and  it  must  be  arrived  at 
upon  the  exercise  of  a  judicial  discretion  as 
to  the  proprioty  of  the  compromise  in  the 
interests  ot  the  minor.  17  AJl.,  531:  9  Cal., 
810,  followed. 

During  the  plaintiffs'  minority  her  fa- 
ther executed  in  favour  of  defendant  with- 
out title  to  do  so  a  mokurari  lease  of  garden 
laud  belonging  to  the  plaintiff.  Prior  to  the 
execution  of  the  lease,  the  plaintiff's  father- 
in-law  was  appointed  her  guardian  under 
Act  VIII  of  1890,  and  on  his  application 
the  District  Judge  had  given  him  permission 
to  grant  7na/i;?OY/.7i  leases.  The  guardian  in- 
stead of  confirming  defendant's  lease  or 
gi^auting  a  fresh  lease  sued  him  for  eject- 
ment. The  suit  was  compromised,  and  the 
Mokurari  lease  was  confirmed,  but  no  order 
of  the  Court  was  obtained  sanctioning  the 
compromise.  Subsequently  a  decree  for 
rent  was  obtained  against  the  deteudant,  on 
the  basis  of  the  coirpromise,  and  the  decre- 
tal amount  was  paid  by  the  defendant  to  the 
plaintiff's  pleader.  The  present  suit  was 
brought  by  the  plaintiff  on  attaining  major- 
ity to  ej  )ct  the  defendant,  on  the  ground 
that  the  plaintiff  was  not  bound  by  the  com- 
promise-decree. 

Held,  that  the  compromise  decree  was 
invalid,  but  its  invalidity  did  not  convert 
the  defendant  into  a  trespasser.  He  was  an 
acknowledged  tenant,  and  could  not  bo  law- 
fully evicted  without  notice.  His  induction 
into  the  land  by  the  plaintiff's  father  was 
bona  fide  so  far  as  the  defendant  was  con- 
cerned, and  he  was  subsequently  recognized 
as  a  tenant  ny  the  plaintiff's  guardian,  who 
sued  him  for  arrears  of  rent  and  accepted 
the  sum  decreed.  L\LA  MAJLIS  ^AHAI 
V.  Massam??tai   NARAIN     BIBI.     7  C- W- N- 

90 

89    Compromise  of  suit  under  C.    P.    C. — 

Suit     for      partition  — Withdrawal       of    suit 
—Subsequent  suit  for  partitiou  barrad-23  A. 


Compromise    {Contd.) 

219.    See  Act    V  of  19U8.  Glv.    Pro.  Code.  0, 
XXIII.  It.  I. 

40  Matter  outside  scope  of  suit  — Compro- 
mise how  far  re>j  idicata.  5  C.  L.  J,  15  Col. 
15'JS  P.  I. 

41  Mortgage  decree  on  compromise  ia 
respect  of  partition  of  claim  not  secured  by 
the  mortgage.     Public   policy — Col.  15'J9  P.  I, 

42  PctitioJi  to  set  aside  saU—Estuppel  — 
Execution  of  decree  — Parlies  are  bound  by  iM 
compromise   made  by   them. 

The  respondent  bad  obtained  a  decree 
and  in  execution  of  hio  decree,  certain  pro- 
perty belonging  to  the  appiiilant  was  sold. 
The  sale  was  confirmed,  i'ao  decreo-huldor 
took  possession.  Then  the  judgmeut-'lebtor 
put  in  an  application  for  the  setting  aside 
of  the  sale.  Too  application  was  contest- 
ed. The  judgment-doijtor  put  in  a  compro- 
mise petition  to  which  the  decree  holder 
consented,  and  it  was  agreed  that  tuo  judg- 
ment-debtor should  have  a  certain  time  to 
pay  up  the  full  deoretal  amount,  and  that 
then  tlio  sale  should  be  sat  aside;  but  that  if 
he  failed,  the  sale  should  stand  good.  The 
judgment-debtor  made  defiUit  in  paying  the 
full  decretal  amount.  The  Munsif  tried 
the  case  on  the  merits  and  set  aside  the 
sale.  On  appeal  the  District  Judge  held 
that  the  judgment  debtor  was  bound  by  hia 
compromise,  and  that  it  was  not  open  to 
him    to    contest   the   legality    of    the   sale. 

Held,  that  the  order  of  the  District  Judge 
was  right-8  Cal,  455,  referred  to.  UTT.\M 
CHANDRA  KRITHY  v.  KHETRA  NATH 
CHATTOPADHYA.     29  C-    677. 

43  Petition  regi  tratiou — Admissibility — 
Comp.-omise-27    P.  R.    1903     Col.    465    P.    I. 

44  Probate,  grant  on  consent  of  parties 
—  Uomproraise  by  agent  wilhouo  knowledge 
of  principal — Repudiation  by  principal.  31 
C.    357    Col.    1503    P.    I. 

45  Registration — Petition  of  compromise 
reciting  a  previou=5  oral  agreement  for  lease 
12  C.  W.  N,  59  Col.  479  P.  I. 

46  Relief  not  covered  by  suit  — Decree  ia 
termS"EDforceability"30M.  421  Col.  1599  P.  I. 

47  Remedy  for  uon-perT  jrmance  of — 
Compromise  of  doubtful  rights — Suit  to  en- 
force compromise  by  a  person  not  party 
thereto.     5  C.  W.  N.  38G  Col.  410  P.  I. 

48  Suit  by  reversioner  impeaching  aliena- 
tion by  loidow- Compromise  by  reversioner  iri 
good  faith — WlK'ther  such  reversioner's  son 
can  subsequently  sue  to  set  aside  alienation. 

Where  a  widow  alienated  certain  pro- 
perty, and  the  whole  of  the  reversioners 
then  having  any  apparent  riglits  sued  and 
entered  into  a  compromi-o  in  bona  fides,  they 
and  their  successors  in  title  are  clearly 
bound  by  their  action;  such  action  can  only  be 
attacked,  by  a  nurd  remote  or  sub  cquont 
reversioner,  on  the  i^round  of  mala  jides. 
The  principle  that,  in  respect  of  ancestral 
land,  succession  is  a  right  derived  from  the 
common  ancestor,  who  firsc  acquired  tlie 
land,  is  not  one  which  i-iterferes  with  the 
ordinary  application  of  the  principles  of 
rcsjudicata,  limitation  and  the  like, 
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It  is  immaterial  whether  the  compromise 
did  or  did  not  have  tho  offcot  of  improving 
tho  wtdow'a  estate,  as  regards  the  property 
loft  to  h«r  under  tho  compromise.  The 
reversioner's  sons  aro  bound  by  the  compro- 
mise, whatever  its  offoct  might  be.  15  P.  R. 
190n,  97  P.  U.  1900  referred   to.     DEVI  DIAL 

V.  UTAMDKVr,    87  P    R- 1907- 

49-  Hights  under— Servival  of  such  rights 
after  a  Hindu  widow's  death  where  her  sons 
have  sold  their  interest— Judgment  in  terms 
of  award.  6  C.  W.  N.  242—28  0.  155  Col: 
1207  P. I. 

50.  Setting  a  bona  fide  dispute — Assent  of 
adult  inevibp.rs— Binding  character  of. 

Held,  that  a  compromise  setting  a  bona 
fide  dispute  botwten  the  members  of  the 
family  to  which  all  the  adult  members  assent- 
ed at  tho  time  was  valid  and  binding  upon 
the  family.  KUNHUNNI  v.  SRIVALIA- 
BHAN.    11  M  L-  J.  IQ. 

See  for  other  facts  Col:  1230  P.  I. 

51-  Suit  to  recover  money  paid  under 
compromise  — Compromise  of  suit  by  heirs  of 
obligor.     29  A.  627  Col:  326  P.  I. 

62    Suit— Compromise  petition— Constituting 
a   lease    and  filed  in  a  criminal  proceedings — ' 
Begistration  if  necesmry— Evidence—  Value   of 
such   deed— Admissibility   in   evidence   of  such 
document   in   a   later    case. 

Au  unregistered  compromise  petition, 
which  was  the  root  of  the  plaintiff's  claim 
to  an  increased  rent  and  was  filed  in  pre- 
vious criminal  proceedings,  was  not  incor- 
porated in  the  order  in  such  proceed- 
ings. 

Held,  it  was  not  admissible  in  evidence 
in  a  later  civil  suit.  Pranal  Anni  v  La- 
khsmi  Anni,  I.  L.  R.  22  Mad.  608  ;  L.  R. 
26  I.  A.  101  ;  Kali  Charan  Ghosal  v.  Ram 
Chandra  Mandal.  I.  L.  R.  30  Cal.  783  and 
Birbhadra  Rath  v.  Kalpataru  Panda,  1  0.  L. 
J.  888,  referred  to.  BIRAJ  MOHINEE 
DASSEE   v.    KEDAR     NATH    KARMAKAR 

8.  C.   L.  J.  90-12.    C.   W.  N.    854=35 

58  Compromise— Estoppel— A  party  unsuc- 
cessfully suing  to  set  aside  a  compromise 
may  prefer   a   claim  based  on  it. 

Under  a  compromise  the  defendant 
undertook  to  deliver  a  certain  quantity  of 
grain  yearly  to  the  plaintiff.  The  defendant 
never  repudiated  the  obligation  but  the 
plaintiff  uiuiuccessfully  sought  to  set  aside 
the    compromise. 

On  a  suit  for  value  of  tho  corn  for  two 
years  preceding  the  suit  the  claim  was  dis- 
missed on  the  ground  that  the  compromise 
not  having  been  accepted  by  the  plaintiff 
the  suit  was  barred,  limitation  havi"g  begun 
to  run  from  the  date  of  the  compromise. 

Held,  that  the  order  of  dismissal  was 
wrong.  If  the  plaintiff  did  not  choose  to 
enforce  the  obligation  before  that  did  not 
prevent  him  from  enforcing  his  right  for  as 
many  years  back  as  were  within  the  period 
of  limitation,  the  right  was  a  continuing  one 
and   each  year   a  fresh  cause   of  action   ac- 


Compromise    [Contd.) 

crued  in  favour  of  tho  plaintiff.  Baioa  RAT- 
TAN DAS  v.  Bawa  OOPAL  DAS.  106  P. 
L  R  1904. 

53  Time  for  dating  and  signing  tho  judg- 
ment—Parties can  compromise  both  before 
and  after  judgment  is  delivered.  67  P.  W. 
R.  1907  Col.  1479  P,  I. 

64  Tort  feasors— Suit  agai7iBt  joint  tort' 
feasors— Compromise  betiveen  plaintiff  and  one 
defendant — Sucli  compromise  no  bar  to  a  dec- 
ree against  the  other  defendants. 

The  plaintiff  sued  several  defendants 
jointly  to  recover  damages  in  respect  of  an 
alleged  assault'  co^nmittid  on  him  by  tho 
defendants,  but  entered  into  a  compromise 
with  one  of  the  defendants. 

Held  that  this  compromise  did  not  pre, 
elude  the  plaintiff  from  recovering  damages 
against  the  other  defendants.  7  S.  and  L. 
547  distinguished.  RAM  KUNWAR  v. 
SHEIKH  ALI  HUSAIN.  A-  VST-  N-  a908)- 
190. 

64  Vakil's  authorily — Admissions — Pre- 
sumption procedure  to  set  aside.— 6  0.  W.  N. 
82  Col.  1303  P.  I. 

65  Compromise  by  Trustee  — Worship,  right 
to  exclusive — Temple  of  Shiva  in  Southern 
India — Right  of  Shanars  or  Nadars  to  worship 
— Custom — Trustee  surrendering  decree  on 
appeal — Power  of  Court  to  join  beneficiaries 
as  co-plaintiffs — Compromise,  unlawful — Civil 
Procedure  Code  {Act  XIV  of  1882),  Ss.  375,  437 
— Breach  of  trust — Introducing  new  worship- 
pers contrary  to  usage. 

Where  it  was  proved  that  men  of  the 
*'  Shanar  "  or  "  Nadar  "  caste  were  by  custom 
not  allowed  to  worship  in  a  temple  dedicated 
to  Shiva  in  which  the  customary  ceremonies 
of  Hindu  worship  were  carried  on. 

Held,  that  arguments  directed  against  the 
soundness  of  the  doctrine  as  to  the  exclusion 
of  the  Nadars  and  showing  inconsistencies  in 
the  treatment  of  the  Nadars  by  the  worship- 
pers at  the  temple  in  other  respects  v/ere  of 
no  avail  and  could  not  be  entertained. 

Where  the  hereditary  trustee  of  the 
temple,  after  a  decre*  had  been  made  in  his 
favour  as  rapresenting  the  worshippers  at 
the  temple  and,  pending  an  appeal  by  th« 
Shanars,  sought  to  enter  into  a  compromise 
with  them  by  admitting  their  right  to  wor- 
ship in  the  temple  contrary  to  the  decision 
of  the  Court,  and  it  was  alleged  and  not  dis- 
proved that  he  did  so  from  a  corrupt  motive  ; 

Held,  that  the  appellate  Court  very  pro- 
perly reinforced  the  cause  of  the  worspippers 
of  the  temple  by  joining  certain  new  plain- 
tiffs. 

The  principles  applicable  to  the  case  of  a 
trustee  who  betrays  his  trust  by  surrendering 
a  decree  were  well  stated  and  applied  by  the 
High  Court. 

In  all  cases  where  the  Court  sees  that  the 
trustees  are  wholly  uninterested  in  th3  matter 
and  there  aro  parties  who  are  m.iteria'ly  inter- 
ested in  tbe  question,  it  never  makes  a  decree 
in  the  absence  of  those  parties  who  are  alone 
interested  in  the  contest  L.  R.  3  E  Q  368 
followed. 
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It  is  the  duty  of  the  trustee  to  maintain 
the  customary  usage  of  the  institution,  and  if 
he  fails  to  do  so  ho  's  guilty  of  a  breach  of 
trust  and  still  mora  so  if  ho  deliburatoly 
attempts  to  effect  a  vital  chango  of  usage  and 
to  mnko  it  binding  on  th«  worshippers  by  ob- 
tainii-.g  a  decree  of  the  Court  to  establish  it  3 
Merivala'353=17  Revised  Reports  101  followed. 
S^NKARA  LINGA  NaDAN  v.  RaJA  KAJES- 

WARA  DURAI.  12  C-  W-  N  946-4  M  L. 
T.  101  =  10  B  LR.  781-31  M  236-8  C 
L.  J.  230  (P  C  ) 

5$  Widow  getting  absolute  estate  under  a 
coTtx'proniise  in  a  partition  suit — Regulation 
XX  7.  of  1802. 

It  is  open  to  parties  effecting  a  partition 
to  agree,  as  among  themselves,  as  one  of 
the  terms  of  a  compromise,  that  a  widow  of  a 
deceased  member  of  the  family  should  take 
the  property  asaiguod  to  her  as  full  owner, 
and  not  for  life  only;  and  though  an  agree- 
ment in  these  terms  might  not  be  binding, 
and  might  even  be  a  fraud  on  members  of  the 
family  not  parties  to  the  compromise,  it  would 
stand  good  as  bet-veaa  the  parties.  It  must, 
however,  appear  clearly  from  tbc  instrument, 
by  which  effect  is  given  to  the  compromise, 
that  it  was  the  intoncion  of  the  parties  to 
enlarge  the  estate  which  the  widow  would 
ordinarily  take.  This  is,  of  course,  a  question 
of  construction  of  the  documsot,  bat  the 
document  must  be  constriied  with  reforeace 
to  the  situation  of  the  parties  and  ttuir 
rights  at  the  time  the  deed  was  execated  6 
M.  I.  A.  1,  3  0.  L.  R.  57,  11  A.  296    referred  to. 

Two  persons  sued  another  for  partition  of 
certain  pi-operty  alleged  by  them  to  belong 
to  a  pint  family  of  which  they  and  he  were 
members,  bub  which  according  to  him  formed 
part  of  his  and  his  adoptive  father's  share  of 
that  property  after  division.  One  of  the  plain- 
tiffs died  ponding  the  suit,  and  his  widow 
was  brought  on  the  record  as  his  representa- 
tive. The  matter  in  controversy  was  settled 
out  of  Court  by  a  compromise,  under  which 
the  defendant  gave  to  the  widow  and  the  sur- 
viving plaintiff  certain  land  in  equal  shares, 
in  consideration  of  their  withdrawing  the  suit 
with  powers  of  gift,  sale,  etc. 

He'd,  Per  Milter,  J.— That,  under  the 
circumst '.nceg,  the  widow  took  an  absolute 
estate  in    the  property   given    her. 

Per  Wallis,  J.  (contra)— The  widow  took 
only  an  estate  for  her  life.  Held  also  that 
the  words  "you  shall  enjoy  the  said  landr^ 
wi:h  the  rights  of  gift,  sale,  ota."  are  wor  Js 
of  common  form  borrowed  from  Reg.  XXV 
of  1802,  and  were  probably  inserted,  rather 
for  the  purpose  of  making  it  clear  that  the 
transferor  had  ceased  to  have  any  interest 
in  the  property  transferred,  than  for  the 
purpose  of  describing  the  interests,  which 
the  widow  and  the  other  donee  were  in- 
tended respectively  to  take.  8  G 
referred  to.  SAMBASITA  AIYAR 
V/AM    AIYAR,     17  ML  J   243-2 

818=30  M  356 

57     i^Jtit  for   sale   on  a   mortgage — Coiiijjru- 
mise  by   uohich    mortgagee    aacejitad  a  simple 
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nioncy  decree— Second  suit  for  sale  barred. 
Reajudicuta  S.  U  0.  J'.  C.   V.  of  1908. 

A  suit  f  3r  sale  on  a  mortgage  was  com- 
promised on  the  terms  that  'he  mortgage* 
should  accept  a  simple  money  decree  for  the 
amount  of  the  murigage  di  bt,  and  such  a 
decree  was  accorditi;^ly  pa:3s  d.  This  decre» 
not  being  satisfied,  the  m'r'gi.joe  again  nued 
for  sale  of  the  mortgiged  piopurty. 

Held  that  the  suit  wa-j  barred  33  C.  849 
followed,  26  A  223  A.  W.  N.  1905  P.  152  Dis- 
tinguished, in  ART  LAL  V.  NAND  RAM. 
A  W.  N.  (1908)  26,3 

Compromise  decree. 

1.  Condition — Scjpe  of  decree  passed  oa 
compromise— Review.  5  C.  W.  N.  485  Col. 
1601  P.  J. 

2-  Condition  — Consent  decree  — Effect  of 
breach  of  the  terms  of  the  decree  on  the  part 
of  plaintiff— 5  C.  W.  i<f.  536— 2S  C.  367  Col. 
337  P.  I. 

3  Condition  restraining  alienations  ia 
decree— Sale  in  execution  of  decree  of  fcuch 
interest. 

Held,  that,  whore  a  decree  of  aSetileraout 
Court  was  based  on  a  compromise  wiiich  con* 
tained  restrictions  a-?  to  alienation,  such  con- 
ditions were  void  and  inoperative,  i  U.  0. 
163  followed. 

Hid,  further  that,  w'.iere  such  a  uec.ree 
stood  in  favour  of  the  judgncnt- debtor,  hia 
right  was  transferable  and  Cwuld  bo  attached 
and  sold  in  execution  ot  decree  against  bira. 
GAYA  DIN  SINGH  v.  SYED  MUMTAZ 
HUSSAIN.     10  0   C   136 

4  Construction  of — Landlord  and  tenant 
— Interest — Rent— Compromise — Under  pro- 
prietor— Liability  of,  for  interest.  3  C.  W. 
N.  521—26  A.  299—7  O.  IIG  (P.  C.)  Col.  387 
P.  I. 

5  Decree  passed  on  compromise.  5  0.  C, 
9  and  35  C  837.-- -S^c  coniproiiii^e  No  15  and  28.  ' 

6  Execution  of  decree— i'arties—Seperate 
suit  barred.     6  B.  L.  R.  1056,  Col.    1078,  P.  I. 

7  Extraneous  properties — Compromise 
decree,  its  effect  on— 5  C.  L.  J.  Gil,  Gol.  468, 
P.  I. 

8  Non-appealable  decree  passed  on  com- 
promise.    9  O.  C.  365,  Col.  1557,  P.  I. 

9  Pi-e-emption  —  Riv.il  claimants —  Right 
of  claimants  suing  subsequently  to  defect 
claimant  suing  first  by  obtaining  consent 
decree  during  pending  of  the  first  suit.  20 
P.  R    1908,  Gol.  1915,  P.I. 

10  Setting  aside  of,  on  ground  of  fraud  of 
mistake. 

Although   a    person,  under  the  mistnkea 

i  belief  that  he  had  been  sued  upon  a    genuiaa 

I  note  executed  by  him,  consanted  to  a    decree 

I  for    the  amount  sued  for,  the   circum>taaoed 

I  that   that  person    nsglooted  to    exorcise    due 

i  care   and  satisfy  himself  th  ..t  the  note    sued 

I  on    w.is  not    genuine,  Joe^  not    deprive    him 

1  of  his  right  to  set  aside    the   compromise  dec- 

I  ree.    if  it  is  found    that  he  was  inveigled  into 

I  the  oumpromise   by  the   fraud   of   ttia   other 
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Compromise  decree    {Contd.) 

pM-Ly.  2  S.  M.  L.  C.  409  distinsuirilicd  ;  A. 
C3  1895,  P.  273,  r:^mpftro(l.  UaGITAYAOHA- 
lUAR  V.  TIIlUUVliiAUCATATAMI  IYEN- 
GAR. !7  M   L    T,  32 

11  I'orm-)  of  c  lupi-omise  deoroo.  2  0.  0. 
28.     Si'<i  Compioiidsc  No.  13. 

12  Tnxn>>fer  of  F'roperty  Act,  S.  89,  decree 
not  in  accordance,  to  Uh- Agreement  of  parties,  en- 
forcement of  —  Execution — Application  under  S. 
69  whether  necessary— Court's  jiirhdiction — 
cursufi  cxxx'vec— Civil  Procedure  Code  S.  28i — 
Attdchmeat   before  sale. 

Tlio  rights  of  tlio  parties  as  between 
tbcm^^elves  having  boeu  settled  by  an  agre«- 
mont  and  the  agreement  not  being  void,  it 
is  for  tho  Court  to  determine  in  what  way 
justice  should  be  done  lo  the  parties.  L.  R. 
5  P.  0.  App.  51G,  J  I.  A.  219  =  15  B.  L.  R,  383 
1=24,  \V.  R.  19u  referred  to. 

By  a   solpnama  (deed  of  compromise),  the 
defendant  agieed  that  a  certain  sum  of  money 
found    to    be   due    to  tha   plaintiff  should  be 
paid    in    instalments  up  to  a  certain  year,  the 
instalments   being   specified  in  the    sol:nama. 
He  furlhet  agreed  that  the  mortgage  property 
should   be   sold    in  default  of  payment.     The 
Court    directed    that    tho  decree  bo  drawn  up 
in   tcims   of  the  solenama.     The  solenama  was 
treated  as  a  part  of  tbo  ''ecree  aad  the  decree 
stated    that  the  amount  should  be  payable  in 
certain  years,  and  that,  on  failure  to  pay  any 
one  instalment,  the   whole  amount  would  be- 
come   due,     and     the     mortgaged    property 
would,  in  the  meantime,  remain  hypothecated 
and  that,  on  failure  to  pay  the  money  covered 
by    the  instalments,    the    mortgaged  property 
should  be  sold  for  realization  of  the  amount. 
Held,    that   the    agreement  of  the  parties 
has   been    expressed    in  proper  form,  though 
the    form   is   not  strictly  in  accordarce  with 
the    Transfer    of   Property    Act.     There  is  no 
law  which  says  that  the  decree  should  not  be 
in    such  a    form.     The    decree  is  a  valid  one, 
and    the  mortgage  property  should  be  sold  to 
satisfy     the    decretal  amount.     Whether   an 
order    under    S.   89   of    the  Transfer  of   Pro- 
perty   Act   is   necessary  or  not,  the  Court  has 
general   jurisdiction  to    direct   a   sale    of  the 
property,   either   under  h.    284   of   the    Civil 
Procedure     Code,     or     under     S.    89   of   the 
Transfer    of    Porperty    Act  or  under   the  two 
sections   together.     Such    execution    accords 
with  the  cursus  curice. 

S.  89  of  the  Transfer  of  Porperty  Act 
contemplates  a  certain  state  of  things,  but 
whore  such  a  state  of  things  does  not  exist, 
that  section  does  not  exclude  other  ways  of 
enforcing  a  decree,  if  such  a  decree  is 
otherwise  valid  in  law. 

Held  further,  having  regard  to  the  form 
of  the  decree,  it  is  not  necessary  that  there 
should  be  an  attachment  before  sale, 
ABTR  PARAMANIK  v.  JAHAR  MAHA- 
MAD  MOISDOL.  8  C-  L.  J.  95  =  11  CW- 
N  873  =  84  0  886. 

13  Unregistered — Effect  of,  aUho2igh  the 
compromise  is  tin? egistered — Stiit  based  on  right 
oj  Jalkar, 


Compromise  decree    {Contd.) 

The  plaintiffs  brought  a  suit  against  the 
defendants,  cl.iiming  damages  from  thorn  for 
fii^li,  which  they  had  wronglully  caught  in  a 
Jalkar  Tlio  claim  was  fixul  at  Rs.  200.  Be- 
fore the  case  was  disposed  of,  both  tha  pattius 
came  to  a  comprunii^c,  under  whicb  it  was 
agreatl  that  tbe  plaintiffs  should  recover  tho 
sum  of  Rs.  60  only  ns  compensation,  and  tl:  at 
tho  plaintiffs  would  give,  and  tho  defendants 
would  accept,  a  permanent  lease  of  tha  fishery 
at  a  fixed  rent  of  R.s.  413  a  year.  A  decree 
was  passed  on  the  basis  of  the  compromise. 

Held,    that,   in    execution    of   the  decree 
itself,     the    amount    agreed     to    be    paid    aa 
damages    could  alone    bo    recovered    from  tha 
defendants      Tho  Court  executing  that  decree 
would  not  bo  empowered  under  it  to    compel 
the    defendants    to    exocut*)    a    Kabuliat    ia 
favour  of   the   plaintiffs,  or  to  accept  a  lease 
on  the  terms  agreed  to.     But,  as  the  solenama 
embodied  tho  agreement  entered  into    by  the 
two  parties,  on  the  basis  of  which  both  parties 
entered  into  compromise  in  that  case,  and  ag 
tbe  agreement  on  the  defendants'  part  to  take 
the  permanent  lease  at  the    rental  fixed  must 
be  taken  to  have  formed    one  of    the  grounds, 
wliich    induced     the    plaintiffs    to    accept  a3 
damages  a  sum  less  than  the  amount  claimed 
in  the  suit,  tho  defendants  must  be  held  to  be 
bound    by    that   agreement    embodied  in    the 
solenama,    and     that    no    objection    could  be 
taken  to  tho  ndmis;,lbility  of  the   solenama  on 
tbe  ground  oi  \' :-    being   ULregistered.     JASI- 
MUDDIN     BISWAS    v.    BHUBAN  JELINI. 
84  C.  456 

14  When  can  be  set  aside — Execution  of 
decree— Consent  decree.  7  B.  L.  R.  659  Cola, 
142  P.  I. 

Comptroller  General. 

Fund  in  Court— Secretary  of  State  and 
Court  officers,  if  trustees — Forget  endorse- 
ment on  Government  promissory  notes.  9  0. 
W.  N.  443—32  C.  799  Col.  540  P.  I. 

Computation  of  time. 

Sanction  to  build  plan— No  order  within 
six  weeks— Right  to  build — Time  for  Commis- 
sioners to  pass  orders.  5  C.  W.  N.  42  Col.  86 
P.  11. 

Computation  of  time  for  limitation. — Ste 
Limitation  Act  IX  of  1908  Col.  1717  to  2023 
P.  I. 

Concealmieut  of  sale. 

1  Suit  for  pre  emptier! — Fraud — Notice. 
27  P.  L.  R.  1903  Col.  1771  P.  I. 

2  Fraudulent  concealment  of  plaintiff's 
right  to  sue — Pre-emption  -suit  — Burden  of 
proof.     34  P.  R.  1904  Col.  1771  P.  I. 

3  Custom— Pre  emp  ion — Transfer  by  hus- 
bauu    to    wife—Fraudulent    concealment    of 

1  rights -Sbamilat  laud.     86   P.  R,    1902    Col. 
I  1773  P. 1. 
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^  Concubine. 

Alienation  by  father-Hindu  Law-Mainton- 
ance  — R'^Ut  of  concubino  to — Fathers 
po'ver  to  alior.afce  jiiinfc  proporty  to  his  con- 
oabuie.     3  B.  L.  K.  G47  Go!.  2L25  P.  I. 

Concurrent  decisions  on  facts. 

Appeal  to  Privy  Council — Leave  granted 
whore  no  substantial  question  of  law  was 
involved.     25  M.  215  (P.  G.)  GjI.    129G  P.  I. 

Conditions  of  a  mortffaire  bond. 

Day  fixed  for  paynunt  —  Post  diem  interest. 

Where  the  conditions  of  a  mortgage  bond 
indicate  the  expectation  of  the  parties  that 
the  transaction  will  not  be  closed  when  the 
day  fixed  for  payment  arrives  an  agreement 
for  the  paynjent  of  post  dinn  intf^rest  must  be 
assumed.  25  I.  A.  9,  25  C.  24G.  20  M. 
149,  20  M  371,  1  C.  P.  L.  R.  154,  referred  to. 
RUPGHAND  V.  PANNALAL  -ND  DHAN- 
NALAI..    14  C.  P  L  R.  1901  p.  49. 

Conditions,  breach  of. 

1  Payment  of  rent — Relief  against  for- 
feiture for  non-payment  of  rent,  though 
ttipulation  for  pavment  cotitainei  in  com- 
promisedecioe  N.aGAPP^RASu  VENKATA 
RAO.  24  M-  265-     '^'«^  Landlord  and  Tenant. 

2  Alienation  — Pormaneat  lease  with  co- 
venant against  alioi-.at  lon  -Suit  to  evict 
alienee.  PaRAMESHRI  ?;.  VITTAPPA  SHAN- 
BAG  A.  26  M- 157     See  Land  lord  and  Tenant. 

3  Reclamation-  Lease — Condition — Condi- 
tion binding  tenant  to  reclaim  land— RHAIM- 
RAO  PANDURANG  v.  SEf^RETARY  OB"^ 
STATE  FOR  INDIA.  25  B-  32-See  Land- 
lord and  Tenant. 

Conditional  decree. 

Conditional  decree  for  foreclosure  mort- 
gage moi.ey  made  payable  by  instalment. — 
PANDURANG  V.  RAM  CHANDRA  VENKA- 
TESH.  4  N.  L.  B-  54— See  Mortgage  (Fore- 
closure). 

Conditional  injunction. 

Drains— Municipal  Committee's  powers — 
Conditional  iniunction.  73  P.  R.  1901  Col. 
454  P.  I. 

Conditional  sale. 

1  Construction— Sale — Conditional  sale  of 
movable  property —Effect  of  non-payment  of 
debt  loithin  time  limited. 

The  owner  of  an  elephant,  to  secure  re- 
payment of  a  small  sum  of  money  which  he 
had  borrowed,  executed  a  bov.d  by  which  he 
agreed  that  if  tha  debt  with  interest  was 
noc  repaid  within  a  time  specified  the 
elepliant  ^honld  bocome  the  property  of  the 
creditor.  The  elaphant  was  handed  over  to 
the  creditor.  After  the  time  limited  in  the 
bond  had    expired,    the  olophant  was    sold  as 


Conditional   sale    {Contd.) 

the  property  of  the  debtor  for  arrears  o! 
Government  revenue  duo  by  the  debtor. 
The  creditor  thau  sued  to  recover  tha 
money  he  ha^l  leat. 

Ueld^  tuat  the  suit  was  not  milntain- 
able.  Under  the  terms  of  the  bond  the 
elephant  ha  i  boGom-^  tha  pr  'p.jrty  of  tha 
creditor  ani  tho  d(  ot  was  extinguished. — 
UDIT   NARAIN    Ml.SAR  ?;.  SHEO    NAliAIN 

KURMi.  4  AL.  J,  S40=A.  W.  N.  1907 
p.  9Ji. 

2  Agreement  ^ut  conditional  sale.  Hire, 
6    B.  L.  R.    871  Col.   2085   P  I. 

8  Oral  evidence  when  ad.iiseiblc  to  pi.ova 
that  a  conveyance  <  a  moitgage  by  way 
of  conditional  sal©— 28  0.  256  and  26  C.  289 
Col.  204    P.  I. 

Conduct. 

1  Deaf-mute  —  Evidcnc:  of —  Deaf- mutt, 
Signs  made  by,  how  far  admissible  in  evidence 
— Statement  embodied  in  Police  rpport  or  mad4 
to  another  person  in  Police  enquiry,  admissi- 
bility  of,  in  evidence  -Conduct  Evidence  Act 
(I  of  1812),  Ss.  8,  33,  118  and  119. 

In  a  criminal  case  there  was  a  deaf-mute 
witness  for  the  prosecution.  The  question 
was  whether  his  gesticulations  at  the  place 
where  the  body  oi  the  murdered  man  wag 
found,  during  tho  Police  enquiry  and  su!)  e- 
quon^ly  in  the  Sessions  Court  were  evidence 
against  the  prisoner,  and  ir  so,  what  was 
thtir  vn,lue.  I'ha  Sessions  Judge  was  sat.  fied 
that  the  witness  could  not  understand  t'r.e 
questions  that  were  put  to  him  and  for  the 
most  pait  could  not  maiij  his  meaning  in- 
telligible. 

Held,  that  he  was  not  a  competent  wit- 
ness?. The  signs  made  by  him  if  regarded  a==i 
conduct  ware  not  admissibb  as  evidence 
against  the  prisoner  under  s  8  of  the  Evi- 
dence Act.  If  the  signs  made  by  him  were 
regarded  as  statements  they  were  equally 
inadmissible  under  s,  32. 

-  Held,  also,  that  statements  embodied  in 
first  reports  to  the  Police  or  sUtemen^^s  made 
by  a  witness  to  another  person  in  the  course 
of  a  Police  enquiry  are  not  ordinarily  admis- 
sible in  proof  of  the  facts  stated,  though  ihey 
may  be  admissible  to  rebut  the  suggestion  of 
recent  fabrication  of  a  case  or  they  may  be 
admissible  under  s.  32  of  the  Evidence  Act. 
S.AMAIDIN    V.    KING-EMPEHOR.     5  Q.  Q. 

246 

2  Mahomedan  Law— Legitlmacij— Declara- 
tion mideby  father  of  his  son* s  legitimacy^ 
Admi9i>icn  by  ' on f,  defendant  how  far  binding 
on  other  defendants— Conduct,  admission  not 
amountivcf  to. 

The  plaintiff  brought  a  suit  in  which  he 
claimed  possession  of  a  share  in  certain  pro- 
party  loft  by  his  father.  Some  of  the  de- 
fendants admitted  the  plaintiff's  legitimacy 
and  his  right  of  inhoritance  while  the  otherg 
denied  the  fact.  The  plaintiff  relied  on  the 
admission  ra-ido  by  some  of  the  defondants 
and  a  declavaticn  made  by  his  father  tlati 
tho  plaintiff  was  his  heir  and  represenlativa. 
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Conduct    {Co7itd.) 

Held,  that  the  admission  was  not  conduct 
but  an  admif.  ion  pure  und  sunplo,  and  as 
such  was  not  uvidcuco  ai^aiii:.L  the  othor 
defeiidauta. 

Held,  fill  I  her  y  that  tlio  declaration  made 
by  the  plaint. ff'a  fathur  was  not,  by  itself, 
Buihciont  and  rjalisfactory  evidence  of  his 
legitimacy.  'I  he  torm  '  biirkliurdar'  means 
••happy,  eii]  '.ing  long  l.fo  and  prosperity, 
receiving  a  dcily  aliowance  glorifying,  boast- 
ing." The  tfci  m  is  fepccially  applied  to  male 
children.  It  luay  bu  ut)od*with  reference  to 
an  illogitimato  child  as  well  as  a  legitimate 
as  it  iii  a  term  of  affection.  IL  dooe  not  noces- 
Barily  import  that  the  pLnson  to  whom  it  is 
applied  is  lugilimaie.  PAKHll-UDDlN 
HAIDEU  V.  KAMR-UIJ  DIN.    I  0-  C  S-  49- 

3  ConducL  of  parlios  — Evidence — Con- 
struction of — Always  and  for  ever— Perpetual 
grant — Limited    uuleresl--  Award. 

The    words  '  always    and    for  ever  '  in  a 
will  or  award  do  not  per  se  extend  the  inter- 
est   given  beyond    the  Hit,  of  the  person  who 
is  named  as  Jonee.  They  are  not  inconsistent 
with    limiting   the     iuterost    given,    but    the 
circumstances    under  wiiich  the  instrument 
is  made    or    the   subsequent,   conduct    of    the, 
parties    may   sliow    tber:cention    with  suffi-  ! 
cicnt   certainty    to  enable     the  Court  to    pre- j 
8U"-ae  that  the  grant    was    p(.'rpetual.     L.    R., 
12.  J.  A.,   159    al.    p.    163    aad    205,    at    p.  214, 
ref'  rred  to.    A Z 1 Z  U N  N  LS -^  \    y .  T A SS A DUQ 
HUSSAIN     V    VV-  "N'  OaL,  1901,  p.  669 
=23.  A.  S?A    {?■  C). 

ConfesBioa  of  judg^nient 

Whatamounis  to  confe^yiou  of  judgment. 
Judge  prohibited  from  receiving  private 
communication  from  a  p.,irty  to  suit — Max 
Mink  V.  Shankar  Dass.  IIG.  P.  W.  R,  1908. 
See  ResjudicaUi. 

Confirmation  of  auction  gale. 

1  Sale  by  Registrar— Misrepresentations — 
RccioioT'),  of  saU-Compensalum.  Confirmation 
of  audion  &ok  Absitaci  of  title  — Misrepre- 
setUaiion    as  to    interest    sold. 

The  purchaser  applied  to  be  discharged 
from  the  purchase  of  a  dwelling  house  sold 
by  the  Registrar  of  the  Court  on  the  ground 
that  the  vendor  was  entitled  tu  eight-twelfths 
of  the  house,  whereas,  according  to  the 
absiracb  of  title,  it  was  represented  to  him 
that  he  was  purchasing  the  entire  sixteen- 
ann-i  share  of  the  house  and  premises.  It 
was  found  that  the  statement  in  the  ab- 
stract of  title  was  misleading,  though  it 
was  not  inserted  in  it  fraudulently  or  in- 
tentionally. 

Hdd,  that  under  such  circumstances  it 
it;  open  to  the  purchaser  to  raise  objection  to 
the  completion  of  the  sale,  though  he  has 
accepted  the  title  so  fav  as  acceptance 
CAv.  be  inferred  from  raising  no  objection 
ci  rtquiditioii,  jMid  fro»\i  p:\ying  the  ba)a.iice 
of  Lha    »;aichiiss   moucy    iutu  Cuuii  Withuui 


Confirmation  of  auction  sale  (Contd.) 

reserving  any  right  to  object  to  the  title, 
and  notwithsanding  the  rule  of  Court  which 
declares  that  upon  confirmation  of  sale  and 
payment  of  tho  purchase  money  a  purchaser 
is  to  bo  deemed  to  have  accepted  the 
title. 

Held,  also  that  owing  to  misrepresenta- 
tion tho  matter  was  not  on6  for  compensa- 
tion, and  the  Court  must  uither  enforce 
tho  contract  or  rescind  the  sale.  It  would 
he  iiTipo||ible  to  compensate  u  purchaser  in 
respect  of  such  a  material  misstatement  ia 
the  case  of  a  purchase  of  a  dwelling  house. 
In  the  case  of  land  occupied  for  agricul- 
tural or  such  like  purposes  a  defioieucy  ia 
area,  if  it  were  not  a  defic^ncy  oi  very 
great  extent,  would  not  entitle  the  pur- 
chaser to  rescind  his  contract,  bub  would 
be  a  proper  subject  of  compeas  >.tion  ;  but 
to  say  that  a  purchaser,  who  believed  that 
he  was  the  purchaser  of  au  entire  dwelling 
house  and  then  disco  ./ers  that  'what*  he 
is  purchasing  is  not  the  entire  but  only  aa 
undivided  share  of  such  house,  is  co  accept 
the  undivided  portion  with  oompensatioa 
in  respect  of  the  remaining  shares  under 
hid  coiicract),  ia  a  very  different  matter  and 
is  wholly  uareasonable  and  contrary  to  fair- 
ness   and    justice. 

Tha  Oourij  referred  t'la  matter*  to  the 
Registrar  to  enquire  and  report  whether  a 
title  could  be  made  by  the  vendor  to  the 
entire  house.  Farther  hearing  of  the  ap- 
plication adjour  ed  until  the  receipt  of  the 
report.—  Kay's  Rep.,  52  (115S);  Kay  and  J'lhn.' 
so>',  286  ( L8o5)\  2  Cox,  394.  .{179i);  L.  R.,  13, 
Eq.  196  {1872);  12  Gh.  Dlv.,  131  (1S79),  re- 
ferred to.     UPBNDHA     NATH     MITTER   v. 

OBHOY  Kali  dassee.  v.  W.  N-  C-  1901i 
p.  593 

2  ConfirmatioQ  of  auction  sale — Auction 
sale— Application  to  set  it  aside  on  ground 
of  fraud  —Rejection  of  application— Confir- 
mation between  rejection  and  hearing  on 
appeal— Ettect  of— 6  C.  W.  N.  283  Col.  1109 
P.   I. 

Confiscation. 

Confiscation  of  Raj  by  Government — Ef- 
fect on  Babuana  grants  to  Junior  members — 
Restoration — Bight  acquired  during  confisca- 
tion. 

When  the  question  was  whether  a  grant 
of  lands  originally  made  for  the  mainte- 
nance of  youriger  memijers  of  the  family  waa 
resumable  for  alleged  breach  of  condition 
of  the  grant  and  it  appeared  that  subse- 
quent to  tne  grant  the  parent  estate  waa 
confiscated  by  Government  and  Govbrnment 
settled  with  the  grantees  the  land  held  by 
them: — 

Udd.,  that  this  constituted  a  new  settle- 
ment and  when  subsequently  Government 
restored  the  estate  to  the  grantor's  heir  the 
transaction  did  nob  operate  to  recreate  the 
maintenanca  grant  with  the  conditions. 
vVuiiu   Qovernmont    oontiijCttiyd    ih.^   esfcute, 
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all  rights  of  the  grantor  a3  well  of  the  per- 
sons holding  h\od.s  iu  the  ealatu  lapsed.  The 
Bubsequont  restoration  of  the  estate  did  not 
destroy  rights  acquired  whilst  the  estate 
was  under  forfeiture.  7  C.  VV.  N.  57,  29  G. 
828,  ref.  to— UAJA  N  \OPAT  SINGH  DEO 
V.  KASIRAM  SINGH  DEO.  11  C-  W-  N- 
655. 

Conflict  of  decisions. 

Among  the  High  or  Chief  Courts— Duty 
of  Subordinate   Courts. 

A  subordinate  Court  in  the  Punjab  is 
bound  iu  all  cases  to  follow  the  ruliugs  of 
the  Chief  Court,  irrespectively  of  any  con- 
flict of  authority  that  there  may  be  be- 
tween those  rulings  and  the  decisions  of 
other  High  Courts,  and  of  any  views  which 
the  subordinate  Court  may  itself  entertain 
as  to  the  equities  of  the  case  with  which 
it  is  doalii.g.  KaSU  v.  ATA  U  SINGH, 
142  P  W  K  1908  =  103  P  E-  1908  (F 
B) 

Conflict  of  Laws. 

1  Conflict  of  laws—Laws  in  a  foreign  State 
— Burden  of  proof  lies  on  him  who  alleges 
they  are  dijf.r>ent  from  Britifih  laws — Pre- 
sumption in  absence  of  prwf — Trustee  and 
cestui  que  trust — G-'ufidential   relationship. 

It  lies  on  him  who  asserts  it  to  prove 
that  the  law  of  iho  foreign  State  differs 
from  ours,  and  in  the  absence  of  such  proof 
it  must  be  held  that  no  difference  exists 
except  possibly  so  far  as  the  lavv  here  rests 
on    the   specific    Ac's   of    the   Legislature. 

Persons  staudiog  in  a  confi  i-iutial  rela- 
tion towards  rfcherjs  caunot  etititle  ihemselves 
to  hold  benefits  which  thooe  otuers  may 
have  conierred  upoa  them,  unless  they  can 
show,  to  the  satisfaction  of  the  Court,  that 
the  person  by  whom  the  beoefits  have  been 
conferred  had  compeLeut  and  iridepeiident 
advice  lu  couferrii.g  tbam.  Tiiis  applios  to 
the  case  of  trustee  ;iud  cestui  qui  trust. — 
BAGHUNATH  MQL  'HAND  j;.  VARJIVAN- 
Das  MaDaNJI.  8  B-  L.  R.  525  =  30  B- 
678. 

2  Conflict  of  Law  and  Lex  loci. 

The  law  as  to  ownership  of  land  and 
other  incidents  relating  to  land  is  not  thj 
personal  law  of  the  owner  but  the  law  of 
its  site. 

Held,  that  incidents  relating  to  land  in 
Zanzibar  were  determined  by  the  Muho- 
medan  law  which  is  the  law  of  the  placo 
and  not  by  the  English  law.  SEGRETAllY 
OF  STATE  V.  CHARLES  PILLlNGWOilTH 
&  Co.    26  B    1. 

S     Conflict  of   Laio — Jurisdiction   over  non- 
resident   foreigner Foreigiier     residing     in 

country  subject  to  the  some,  soveriegn — Englii'h 
Courts — Jurisdiction  of—Ooer  subjects  in  India 
—Rules  of  Supreme  Court— Order  XI  Rule  I 
(e). 

As  ft  gQugi'ii.1    rule,  a  Court  can   exercuc 


Conflict  of  Laws.    {Contd.) 

jurisdiction  over  a  foreigner  only  if  he  if 
resident  within  the  limits  of  its  territorial 
j-iriadiction. 

Though  the  natives  of  India  are  foreign- 
ers, they  owe  allegiance  to  tho  commoa 
Sovereign  of  England  and  British  India  and 
are  subject  to  the  Supreme  Legislative  au- 
thority in  the  British   Empire. 

An  Act  of  parliamjut  di  68  noc  apply  to 
India  unless  India  is  expressly  included  in 
its  operation,  but  that  is  bated  upou  con- 
venience of  legislation  and  not  upon  any 
want  of  authority  in  Parliaraout  to  legislate 
for  India.  If,  therefore,  tho  Mupreme  Legis- 
lature in  the  British  Empire  auLhoritses  au 
English  Court  in  any  cla.js  of  cases  to  exer- 
cise jurisdiction  over  n  non-resident  foreign- 
er by  reason  of  the  caus3  of  action  arising 
within  it  jurisdiction  as  is  the  cas.-  where  Or- 
der XI,  Rule  I  (e)  under  the  Judicature  Acig 
applies,  and  the  foreigner  is  a  native  of 
British  India  he  cannot  treat  the  judgment 
passed  as  a  nullity  merely  because  be  did  not 
reside  within  the  jurisdiction  of  tho  Court 
which  passed  it. 

A  foreign  judgment  is  not  binding  on  a 
defendant  who  had  no  personal  notice  of 
the  suit.  15  W.  R.,  500  (1871);  11  Bom..  241 
(1886);  13  Mad.,  496  (1890) 

It  may  be  proved  in  a  suit  based  on  a 
foreign  judgment  that  the  foreign  Court 
was  not  couipeteut  to  pus:i  tho  judgmani. 

The  plaintiti  cannot  recover  more  than 
appears  on  the  face  of  the  judgment  sued 
upon.  The  English  Statute  as  to  judgments 
carrying  interest  does  not  apply  to  Jodia, 
nor  does  the  Indian  Siatute  as  to  interest 
assist  the  plaintiff.  TNtO^ZIM  HOSSEIN 
KHAN  BAHADUR  v.  RAPHEaL  ROBIN- 
SON.   5  w.  N.,  C.,  741-28  0-  6ii. 

Confusion. 

Confusion  of  property— Redemption  — 
Restoration  of  entire  property —Mortgagee- 
Right  and  duty  of— RAMCHAN  DRA  v.  MU- 
KUND.  SB.  L- R-  lb2—iSee  Mortgage- Re- 
demption. 

Conjugal  rigrlits. 

1  Suit  for  restitution  of  Conjugal  rights 
whether  triable  by  muus:ff— Jurisdiction  8. 
C.  W.   N.    705-31  C.  849  Col   762   P.  I. 

2  Restitution,  of  Court's  power  to  impose 
conditions  in  decree- -Marriage. 

A  Court  is  not  empowered  to  impose 
conditions  in  a  decree  for  restitution  of 
conjugal  rights.  MOTILAL  MAHASUKH- 
BHAl  V.  BAI  CHANCHAL.  4  B-  L-  R.  107- 
8  Restitution  of— Husband  and  toife— 
Decree  for  resliiutiu7i  of  conjugal  rights.  Con- 
ditions in. 

A  Court  passing  a  decree  for  restitution 
of  coDJugol  rigbts  in  favour  of  husband,  may 
well  ^rant  assiitunoe  only  upon  the  terms  of 
the  husband  securing  the  wife  iu  the  eLJoy- 
mentnf  li,i-  p.  r.son.u  Sio-ty  aud  her  o;aar 
ic^ai  iJ^U.i.     Wiicu    iLerc  \va:»  no  ground  for 
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thinking  that  the  wifo'a  personal  safety  waa 
in  danger  in  any  way,  the  fligh  Court  set 
as^ido  tna  condition  which  imposed  on  the 
husband  the  duty  of  pL'oviflmg  his  wife  witli 
a  sonavaio  housii  aiul  a  s<<fiaiat'3  inaint  'nance. 
CUIMVN  LAL  VllIJlUiaKHANDAS  V.  BAI 
NaUMada.    4  B.  L.  R.  820- 

4  llostitution  of  -Hindu  Law-  Marriage— 
"Wife  — Suit  for  onforconiont  of  — Residence  of 
wiEe  ah  her  parental  house— 28.  0.  761. 
Col.    282.   P.  I. 

5  Rcstituliou  of  Hindu  Law  — Husband  and 
Wife  -Sun  for—Cruelty.  What  amounts  to— 
Poioer  of  Court  to  refuse  restit ntion— Danger— 
JippieheiiHion  o/— O'oss  breach  of  marital 
obLiyalioub—C'  Induct  of  paiti-  s. 

Per  Mockerjce,  J.-— Although  a  Hindu 
husband  is  entitled  to  maintain  a  suit  for 
restitution  of  conjugal  rights  there  are  cases  in 
which  tlie  Courts  will  not  grant  him  auy 
relief.     11  Moo.  I.  A.  551  {615)  referred  to. 

Per  Hi,  ring  LOU,  J.  — Although  it  may  be 
open  to  argument  whether  the  imposition  on 
a  high  caste  Brahmin  (Hindu)  lady  of  the 
socioty  of  a  low  caste  prostitute  is  such  a 
gross  breach  of  marital  obligation  as  to 
justify  the  Court  in  refusing  restitution,  the 
Court  is  not  bound  to  send  such  a  high 
caste  Hindu  lady  to  reside  in  a  house  in  which 
her  husband  keeps  a  low  caste  prostitute. 

The  Court  is  not  bound  to  order  a  wife  to 
return  to  her  husband,  who  a  there  is  reason- 
able ground  for  apprehending  that  a  return 
to  her  husband  will  imperil  her  safety. 

Fer  Mookerjee,  J".— The  Hindu  Law  does 
not  differ  materially  from  the  English  Law 
on  the  question  of  what  is  legal  cruelty;  the 
principles  upr.i  which  relief  ought  to  be 
granted  or  refused  in  oases  of  restitution  of 
coLiiac^al  rights  are  substantially  identical 
under'^both  the  flindu  and  bhe  English  Laws. 
1  B07n.  164,  and  13  All.  126  (160)  referred  to. 

lje<^al  cruelly  of  the  husband  is  a  suffi- 
cient reason  for  refusing  restitution  of  con- 
jugal righLs ;  it  is  not  sufficient  to  prove 
cruelty  in  a  popular  or  wide  sense  of  the  term, 
but  it  is  necessary  to  show  that  the  conduct 
complained  of  was  such  aa  to  cause  danger  or 
a  reasonable  apprehension  of  danger  to  life, 
limb,  or  health,  which  is  obviously  far  more 
comprehensive  in  scope  than  mere  physical 
violence.  A.  C.  395  (1897)  and  1  Hogg  Gong.  35, 
86  (1790),  4  8.  W.  and  T.  135  (1865)  72  L.  T. 
295  11895),  14  W.  R.  451,  8  AIL,  73  referred  to. 
6  Cal.,  500  disLinguished. 

Where  a  Hindu  husband  had  transferred 
his  favours  to  a  concabine,  habitually  ill- 
treated  his  wife,  a  woman  of  high  caste  and 
family,  g'^ossly  insulted  her  religious  feelings 
by  making  his  concubine,  a  woman  of  low 
caste,  live  iu  the  hou -e  as  a  member  of  his 
family,  and  subsequently  drove  his  wife  out 
of  the  family  resideoce  at  the  instance  of  the 
concubine,  and  lived  separate  from  her  for 
twenty-six  years. 

Held,  tluit  such  couduch  of  tho  husband 
cuiisUtuted   "a  grave,   weigh ly   aad  serious 
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matrimonial  offence "  and  amounted  to 
cruelty   within  tho  moaning  of  tho  law. 

Even  if  audi  conduct  uf  tho  husband 
constituted  gnivo  matriinonial  otfence  short 
of  cruelty,  it  was  of  such  a  character  as  to 
dis'Jiititle  him  to  any  assistance  from  a  Court 
of  justice,  equity  ai:d  good  oonscienca,  (1895) 
A  C  384  and  4  All  H  C  R  109.  and  (1897)  A  O 
395,  and  13  All  126  (160)  reformed  to.  DU- 
LAll  KOER  u.  DWAIIKV  NATH  MIS3ER. 
1  CL.  J  283=9  C  W  N510. 

6  Restitulio7i  of — Hindu  Law — Plaintiff's 
being  out  of  caste  is  no   defence  to  suit  for. 

The  plaintiff  sued  for  restitution  of 
conjugal  rights  in  respect  of  h'^  wife,  a 
minor  under  the  guardianship  of  her  mother. 
The  defendant's  princip;i.l  plea  was  that  the 
plaintiff  was  out  of  caste.  The  Court  of 
first  instance  disallowed  this  objection  and 
passed  a  decree  iu  plaintiff's  favour,  Tho 
appellate  Court  found  that  the  plaintiff  had 
been  out-casted  passed  a  conditional  decree, 
directing  that  the  plaintiff  should  first  ob- 
tain restoration  to  caste  as  a  condition  pre- 
cedent to  his  obtaining  a  decree  for  restitu- 
tion of  his  conjugal  right. 

Held,  on  appeal  to  the  High  Court,  that 
as  to  bar  a  suit  brought  by  a  Hindu  for 
restitution  of  conjugal  rights,  the  defend- 
ant must  set  up  some  defence  of  a  matri- 
monial nature  such  dfs  would  support  a  do- 
crae  for  judicial  separation,  the  fact  of  plain- 
tiff being  out  of  caste  was  no  defence  to 
the  suit  and  no  condition  should  have  been 
made  to  the  decree.  8  All.,  78  and  13  All., 
126  referred  to.  SAHxDURy.  RAJWANTA. 
1  A.  L.  J  433=W.  N ,  A.,  1904.  P- 173= 
27  A   96- 

7  Hesiitution  of -Suit  for— 25  B.  644  Col. 
1802  P.  I. 

S  Restitution  of — Suit  for— Limitation- 
Minor  wife — Demand  and  refusal — 34  C.  79 
Col.  1803  P.  I. 

9  Restitution  of — Limitation  Act  (XV  of 
1877),  Sch.  II,  Art.  35 — Applicability  to  Hindus 
—Suits  for   starting  point   of   limitation  for, 

A  suit  brought  by  a  Hindu  or  Mahome- 
dan  husband  against  his  wife  for  restitution 
of  conjugal  rights  is  barred  under  art.  35, 
sch.  II,  of  th«  Limitation  Act  if  brought 
more  than  two  years  after  the  time  when  ha 
demanded  restitution  and  was  refused. 
Dhanjibhoy  Bomanji  v.  Hirabai,  (I.  L.  R., 
25  Bom.  646),  followed.  Bindav.  Kaunsilia^ 
(I  L.  R.,  13  All.  126;,  dissented  from.— 
SARAVANAI   PERUMAL  PILLAI    v.    POO- 

VAYI,    28  M.  436. 

10  Restitution  of —Hindu  Law— Husband 
and  wife— Cause  of  action.  28.  0.  37  Col: 
353.    P.    II. 

Consent 

1  Hindu     Law — Adoption      by     widow — 

Consent  of  sapinda — Exercise  of  discretion — 
Authority  of  husband  to  wife,  Subrahmanyam. 
V.    Veukamma    26.   M.    627    See    Hindu  Law. 

2  Muhammadan     Law— Will —Bequest  of 
,  m^re   than   one   third   of.     Gouieat  of    heirs 
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Consent    {Contd). 

lifter  attacliraent  — Daulat  Ram  Khushal 
Cliaud  u.  rtbUul  Kayum  Nuiudia.  2G  13. 
497    iSee  iU.uhaininadan  Lauo—Wili. 

3  Appeal  to  ibe  King  in  Council — Appli- 
oi\.Liou  10  appeal  —  Neceosary  Couditious  — 
Saiicioa — Judicial  discrutioa.  23  A.  227  Col: 
12U2    P.    1. 

4  Content,  ejj'cct  of  on  juri&diclioiv — In- 
solvency Act  ^biulutc  41  and  4:i  Vlc,  C.  42), 
Htciwns  7,  21,  28,  2y,  31 — I)ii)ulvency  pru- 
ceedii>gs — Hale  by  Ljjicud  assignee-  J uriadic- 
Hon    of   Court    to  sanction 

Tue  insolvent  Court, 
Indian  insalvaucy  Act, 
sanction  the  aale  by  the 
ot  Lhe  estate  and  oilects 
In  re   BUUKHANDaS   LALLUBHAI. 

L    R    yo4 

5  lleidi-ouce  to  High  Court  when  plea  of 
luribdiciiou  noL  raised  in  Court.  25  A.  135 
Lol.    16«7    P.    1. 

6  Consent,  wanL  of — Alienation  of  half  by 
husband.  Joint  pioporty.  1  L.  B.  H.  190U  — 
1902  P.  18i  Uoi.  1045    P.  I. 

7  CousuuL — Jurisdiction— Suit  not  liable 
wiLhoui-  itiave  of  court — Leave  of  Court  not 
obtained— 27  P.  K.  1903  Col.    1066  P.  I. 

Consent  decree. 

See  Compromise  decree. 
Consequential   Relief. 

1  Declaratory  title  without  consequential 
relief— i  L.  15.  U.  1900—1902  P.  1  Col.  138  P. 
1. 

2  Consequential  relief— Cancellation  of 
document.     2  L.  B.  K.  266  Col.  107  P.  I. 

Consideration. 

1  Absence  of  in  sale  deed. — Voluntary  deed 
happening  oj  an  event — Consideration,  non- 
payment of. 

A  Hindu  widow  executed  a  voluntary 
deed  in  favour  of  .^4.  The  widow  retained  the 
deed  herself— buL  i  le  execution  of  the  deed 
was  duly  cominumuated  to  A  ;  and  the  tenant 
attornea  to  A.  A  died  and  the  lands  were 
conveytci  by  A's  mother  who  was  A's  heir  to 
the  deiendant.  The  District  Court  on  appeal 
found  that  no  consideration  passed  from  A 
tor  the  sale,  and  that  the  deed  was  intended 
to  be  opetaiive  only  in  the  event  of  A  outliv- 
ing the  widow. 

Held:- Ckiif  Justice.  —  If  the  parties  in- 
tended Lulu  Lo  pass,  thti  fact  that  no  cousidera- 
tien  was  paid  did  not  prevent  title  from 
passing. 

HtLd  alao  that  under  the  circumstances 
the  title    passed  to  A. 

Per  Muter  J  ; — It  is  not  enough  for  the 
plaintili  to  succeed  to  show  merely  that  she 
did  not  intend  a  present  transfer,  but  it  is 
necessary  for  her  to  show  that  it  was  agreed 
between  her  and  the  transferee  that  the  trans- 
fer should  be  rovokabie  or  should  be  sus- 
pended   or   pofatpoiied  until  the  happening  of 


Consideration    {Contd). 

a  given  ev«nt.    AMTRTHAMMAL  v.  PONNU- 
SAMI  PILLAI.     17  M-  L   J   8b6 

2  Absence  of  consideniiiun  J  r  the  mtking 
jo  the  note—Rl(jhls  of  a  bona  fide  iivider  in 
due  course  for  consi deration  and  without 
notice  of  want  of  confide latiun. 

NotwithBtanding  the  fact  that  a  pre 
missory  note  was  executed  without  consi- 
deration,  a  b  >na  Ude  holder  in  duo  c-urso 
for  consideration,  and  without  nuUct;  of 
any  want  of  consideration  for  the  muking 
of  the  note,  is  entitled  to  a  decree  on  the 
note.  SANTHANA  GOPAULASaWMI  OD- 
AYAR  V,  SUNDARASAWMY  ODAYAll.  \ 
m  L.  T-.893. 

3  Ado'^Hion— Natural  father  giving  son  for 
adoption  for  a  consideration — Hindu  Law. 

The  mere  fact  that  the  real  father  of 
the  boy  given  by  him  in  adoption  baa 
received  a  consideration  for  doing  so  fr-jin 
the  adoptive  father  does  not  invahdate  the 
adoption.  MURUGAPPA  CHETTY  v.  N  \G. 
APPA   CHETTY.     M     L.    J..  1906,  p.  22- 

29  M  161 

4  Burden  of  proof —  Receipt  of  considera- 
tion admitted  in  bond  but  denied  by  exe- 
cutant—27  A.  71  Col.  224  P.  I. 

5  Benami  transaction — Right  of  suit  by- 
Mortgage — Conveyance  without  considera- 
tion, test  of,  12  C.  W.  N.  409  Col.  25  P.  II. 

6  Barred  debt — Agieement  to  pay  a 
Barred  debt — Express  contract — Considera- 
tion   valid— 5  A.  L.  J.  274  Gol.    29.J  P.  1. 

7  Burden  of  proof  — Uuduo  influence  — 
Unconsciorable  transaction  — Pro  — Note.  5 
0.  C.  307  Col.  263  P.  I. 

8  Conveyance,  registered  and  delivered,  if 
operative— Not  paid— Effect  of. 

If  A  executes  a  conve^;,  a^ce  in  favour  of  B, 
and  the  document  is  regisLerod  and  deliver- 
ed, it  is  not  necessarily  operative;  if  it 
is  proved  that  the  consideration  agreed 
upon  has  not  been  paid,  and  the  deed 
shows  that  the  intention  of  the  par- 
ties was  that  there  should  be  immediate 
payment  of  the  consideration-money,  title 
does  not  vest  till  the  condition  is  fulfill-id, 
SARAT  CHANDRA  NASKAR  v.  HARI  PA- 
DA  MISTUI.     4  C-  L-  J   838- 

9  Failure  of— Mibjoinder  of  parties— Dis- 
missal of  suit  Champerty — MaiutenaLce. 
KARIIM  HUbAiN  KHAN  v.  ACHAL  RAM. 
2  0-  C-  149-     ^'^'^  Misjoinder. 

10  Copy  of  Koran  ts  a  valid  Hiba  bil  ewaa 
— liegistrution—CotLdderalion,  what  is  suffi- 
cient—Koran, copy  of —Transfer  of  property  in 
lieu  of  dotuer  debt  — Whether  gift  or  sale. 

A  transfer  of  immoveable  property  by 
a  Mahomedau  to  his  wife  purporting  to  be 
"made  in  consideration  of  a  dowur  debt  of 
Rs.  49  "  and  ••  on  account  of  right  ul  in-ierit- 
ance,"  was  held  to  be  a  sale  and  as  such 
goverend  by  the  provisions  of  S.  64  of  the 
Transfer  of  Property   Act. 

It  was  wrongly  described  as  a  hiba  bil 
ewaz. 

A  copy  of  a  Koran  is  a  valid  con* 
sideratiou    for   a  luba  bil  ewaz, 
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Semble:'-B.  129  of  the  Transfer  of  Pro- 
perty Aot  excepts  only  gifts  without  oon- 
sideration  from  thn  operation  of  tho  Chap- 
tor  on  Gifts.  AliBAS  ALl  SHIKDAK  v. 
KaUIM   BAKSH  SHIKDAR.     13   C.  W- N- 

li  Difference  between  consideration  and 
valuo  of  property — Fraudulent  transfers — 
Onus  of  proof  of  fraud.  17  M.  L.  J.  11 
Col  584    P.  I. 

12  Doctrine  of,  explained  and  discussed 
Promissory  note  exacutod  by  minor.  16  M. 
L.    J.   492    Col;  251.    P.  I. 

13  Evideiico  as  to  payment  of — Property — 
Exchanged — Oash  payment  recited  in  sale 
deed — V^hether  evidence  of  actual  transac- 
tion. 4  A.  L.  J.  441  =  A.  W.  N.  1907  P  181 
Ool:   213   P.    I. 

Ji  Exoouted  Contrafc  defective  under 
Municipalities  Act  not  binding  though 
porformed    in  part  27   A.   592   Col:    320.  P.    I. 

15  Ex<"cuted  and  executory— Failure  of 
consideration — Specific  pvirforraance,  suit  for 
— Ekar.   31.  C.  584  Col;    248.  P.  I. 

16  False  recital  as  to — Champerty — Right 
of  purchaser  from  rightful  heir  to  sue  tres- 
passer for  possession  of  estate — Sale  consi- 
deration not  wholly  paid.  27  A.  271  (P.  0.) 
Ool.  385  P.  II. 

17  Failure  of— Of  contract — Futile  attempts 
to  rescind  agresment — Right  to  specific  per- 
formance — Failure  of  consideration. 

It  cannot  be  laid  down  as  an  abstract 
proposition  that  there  is  any  necessary  incon- 
sistency in  a  person,  who  has  unsuccessfully 
tried  to  rescind  an  agreement,  afterwards 
claiming  performance   of  it. 

In  a  suit  between  a  person  claiming  an 
estate  by  virtue  of  an  alleged  adoption  and 
another  person  disputing  the  truth  and  valid- 
ity of  such  adoption,  a  compromise  was  en- 
tered into,  whereby  the  latter  admitted  the 
adoption  and  agreed  to  refrain  from  ques 
tioning  the  truth  and  validity  of  the 
adoption  of  the  former;  the  object  of  the 
former  in  entering  into  the  compromise 
was  to  obtain  a  clear  admission  of  his 
title  to  the  estate  from  the  latter  and  to  se- 
cure himself  from  attacks  from  that  quar- 
ter. The  latter,  however,  contrary  to  the 
terms  of  the  compromise  repudiated  the 
validity  of  the  adoption  and  tried  to  rescind 
the  agreement  of  compromise  in  a  subsequent 
litigation,  but  without  success.  The  second 
party  claimed,  ia  a  subsequent  suit,  to  en- 
force the  terms  of  the  compromise. 

Hdd^  Uf.dcr  the  circumstances,  that  the 
principal  consideration  for  the  compromise 
being  an  abstention,  on  the  second  party's 
part  irom  questioning  the  legality  of  the 
adoption  of  the  first  party,  and  there  having 
been  a  failure  on  the  part  of  the  second  party 
to  keep  up  to  the  terms  of  the  compromis  i  and 
the  CO'. duct  of  the  second  party  Laving  been 
at  variii-uce  with,  and  having  amounted  to  a 
aubveisiuu  of,  the  relation  intended  to  be 
estabh.-jhed  by  the  compromise,  there  was 
such  a  failure  of   cousideralloii  for  the  agree- 
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mant  of  compromise  as  to  disentitle  the  se- 
cond party  to  a  spocific  performance  of  the 
same.  SRISA  CHANDR  V  ROY  v.  ROY  BA- 
NOMALI  RAI  BAHADUR.  2  A  L-  J- 81 
(PC) 

18  Failure  of— Evidence— Oral  evidence 
as  to  contents  of  documanta — Fraud  -Want 
a  failure  of  consideration — Mortgage — Sale 
deed.     8  B.  L.  R.  287  Col.  217,  P.  I. 

19  Failure  of — Asaignmont  of  mortgage 
over  immoveable  prop(3rty  by  unregistered 
document — Suit  by  a.ssignoo  against  assignor 
within  throe  years  of  receipt  of  mortgage 
money.    25  M.  396  Col.  1849  P.  I. 

20  Failure  of -Contract  — Mortgage  suit 
to  recover  mortgage  money — New  obligatioQ 
—Limitation.  A.  W.  N.  1906  P.  88— 3  A.  L. 
J.  228  'Jol.  1878  P.  I. 

21  Forbearance  to  sue  in  respect  of  a  dis- 
puted claim  -Contract  of  suretyship.  31  0, 
242  Col.  353  P.  I. 

22  Fraudulent  transfer  of  moveable  pro- 
perty to  the  prejudice  of  creditor --Consider- 
ation in  part  discharge  of  debts.  30  M.  6  Col. 
582  P.  I. 

23  Hypothecation  bond — Mortgage — Bond 
— Construction  of — Document — Lease  of  even 
date  io  husband  of  mortgagee — Liability  of 
mortgagor. 

First  defendant  and  his  brother  (since 
deceased;  executed  an  instrument  of  hypothe- 
cation to  A,  the  wife  of  seventh  defendant,  oa 
consideration  that  A  should  pay  a  creditor  of 
the  executants  a  sum  which  was  due  by  them 
to  him.  The  document  provided  that  inter- 
est should  be  paid  to  A  in  the  following 
manner: — She  was  to  be  paid  by  her  husband 
the  rent  payable  by  her  husband  to  the  exe- 
cutants under  a  lease  recited  as  having  beea 
granted  to  the  husband  that  day.  The  prin- 
cipal sum  was  to  be  repayable  within  17  years. 
The  lease  was  for  a  term  of  28  years,  and  it, 
in  its  turn,  referred  to  the  instrument  of 
hypothecation,  aad  provided  that  thi  rent 
payable  u.ider  it  should  be  paid  by  the 
seventh  defendant  to  A  (his  wife),  and  that 
after  the  debt  to  A  under  the  hypothecation 
bond  had  been  cleared,  the  rent  should  be 
paid  to  the  lessors  'the  exeoutanis  of  the 
hypothecation  bond,  namely,  first  defendant 
and  his  deceased  brother).  On  a  suit  being 
brought  by  the  transferees  of  A's  interest  ia 
the  hypothecation  bond — 

Held,  that  the  first  defendant  and  the 
sons  of  the  deceased  brother  werQ  not  liable 
to  the  claim.  The  simultaneous  execution  of 
the  iiypothecatioa  and  the  lease,  the  facta 
that  the  rorra  of  the  latLer  covered  the  whole 
period  fixod  in  the  hypo'.hecaLiOa  bond  for 
repayi-aatio  of  the  principal,  the  relationship 
bet'vveea  the  hypothecation  creditor  and  the 
lessee,  (which  pointed  to  their  interest  being 
practically  identical),  and  the  spjoiflc  refer- 
ence in  each  instrument  to  the  appropriation 
of  thi  rent  to  the  interest,  showed  that  the 
tra.isactioQ  between  lue  parties  was  of  a 
tripartita   character,   intended   to  relieve  the 
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obligors  from  any  responsibility  in  respect  of 
interest,  and  to  entitle  the  obligee  to  look  for 
liquidation  of  interest  solely  to  the  source 
pointed  out.  CHENNA  PATNAM  GOPAL 
ROW  V.  TADAKAMALLA  NARASIMHA 
ROW.    27  M  86- 

24  Illusory — Promise  to  forbear  from 
suing  on  an  award  for  a  certain  time — Consi- 
deration of  payment  of  portion  of  amount. 
31  0.  274  Col.  dU  P.  I. 

25  Immoral  and  illegal  contract  —  Im- 
moral  contract — Executed  or  executory  tr ansae 
tion — Consideration — Future  illicit  co-habita- 
tion— Particeps   crinoinis. 

When  the  consideration  for  an  agree- 
ment is  illicit  co-habitation,  whether  the 
transaction  be  executory  or  executed,  the 
agreement  is  void  on  grounds  of  public  policy. 
It  is  liable  to  be  set  a<i'le  even  at  the  instance 
of  a  particeps  criminln  But  transactions 
intended  to  begifts  if  i^uiounting  to  completed 
transfers  of  property  cannot  be  so  impeached. 

The  question,  whether  what  is  transferred 
has  in  tiuth  been  transferred  by  way  of  gift 
or  not,  must  depend  on  the  actual  intention 
of  the  parties  and  tho  facts  of  the  particular 
case. 

Held,  that  the  assignment  of  a  mortgage 
by  the  plaintiff  to  the  defendant  for  the 
purpose  of  future  illicit  co-habibation  those 
made  ostensibly  for  money  consideration 
was  void  and  must  ba  sot  aside  at  the  suit  of 
tho  plaintiff  evjn  if  partial  eSect  had  been 
given  to  the  illegal  consideration,  THASI 
MUTHUKANNU  v.  SHUNMUGAVELU 
PILLAI.    15  M.  L.  J.  286=28.  M-  413. 

26  Immoral  and  illegal  consideration, 
plea  of— Failure  to  prove — Co-habitation  as 
consideration.— 13  M.  L.  J.  7.  Col.  278  P.  I. 

27  Inadequacy  of — Alienation  by  Hindu 
father— Validity  of -4  B.  L.  R.  587  Col.  2123 
P.    I. 

27  (a)  Inadequacy  of  consideration  — 
Family  compromise— 28  P.  L.  R.  1905—49  P. 
R.  19o5. 

28  Inadequacy  of  consideration— Voidable 
contract— Undue  influence  25  B.  126  Col.  257 
P.  I. 

29  Mortgagor  and  mortgagee— Suit  for 
money  paid  upon  an  existing  consideration 
which  afterwards  fails-S  O.  C.  106  Col.  1879 
P.  I. 

30  Mortgagor  and  mortgagee^Failure  of 
plaintif!  to  prove  as  against  transferee  that 
the  consideration  entered  in  tho  bond  was 
correct.     25  A.  159.  Col.  341  P.  I. 

31  Non  payment — Effect  of  conveyance  re- 
gistered and  delivered,  if  operative — Agree- 
maiii    lo  sell — Not  enforceable—  LiyvVatiov , 

It  A  executes  a  conveyance  in  favour 
of  B  by  way  of  mokarari,  and  tho  docu 
ment  is  registered  and  delivered,  it  is  opo 
rative,  ev^n  though  it  is  proved  that  tlie 
consideration  agreed  upon  has  not  been  paid. 
Its  validity  cannot  be  questioned  by  a  third 
party . 

A  agreed  to  sell  property  to  X  and, 
subsequently,   conveyed   it    to    B,   who    took 
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with  notice  of  the  prior  contract.  X  ob- 
tainud  a  decree  for  specific  perform  mce 
ag'iin^t  A,  but  did  not  mvke  B  party  to 
the  suit ;  X  then  sued  B  to  recover  posses- 
sion, 

fl-ild,  that  X  had  no  enforceable  title 
as  agiiust  B,  booduso  at  the  date  of  the 
institution  of  the  .suit,  hi.s  equitable  right 
had  been  barred  by  limitation.  M.ANOGI 
SINGH  V.  SARAT  LAL  MvHTO,  4  Q.  L. 
J.   334. 

32  Non-payment  of  consider atioyi  agreed^ 
efftct  of. 

Failure  or  delay  in  payment  of  full 
consideration,  eitlier  to  the  mortgagor  or 
to  a  prior  incumbrancer,  after  such  pay- 
mant  has  been  demanded  by  mortga- 
gor, avoids  tiie  mortg».g>5  and  destroy.^  the 
mortgagee's  lien  and  right  to  possession  even 
on  subsequent  tender  of  the  unpiiid  cousi- 
d.3ration,  in  tlie  absMico  of  a  specific  con- 
tract postponing  payment,  it  bjing  imma- 
terial whabhtir  the  failure  or  the  delay  haa 
or  has  nob  caused  inoonvenieijco  or  loss  to 
the  mortgagor.  In  the  absence  of  express 
stipulation  pj^tp")  ling  piy  noat,  it  will  ba 
presumed  that  payme.jo  is  intended  to  be 
made  immediately  or  withia  ro:t..-?ouable  tiine, 
according  to  the  circura^:.ana'.-";  A  eac'n  case. 
-16  P.  R.  1884,  Dvisi  153  P.  n.  1882,  27 
P,  R.  1886,  100  P.  R.  18^9,  103  P.  R.  1906, 
referred  to.     GOKVL    CK\ND    v.    RAHMAN 

59  p.  R.  1907  (F    3  ) 

33  Partly  true  and  partly  to  Ufeat  cra- 
dibjr.5 — Con^ideratiofi  for  trau  jr  -oparaoie, 
if  whole  transfer  v>id.  7C  \j  .T,  583—12 
0.    W.    761    Col.    535  P     I. 

34  Partly  unlawful  — W  i  .)■-'  agr-jemont 
void  under  S.  24— UoutracL  Act  10  B.  L.  R 
553-32    B.    449   Col.    286    P.    I. 

35  Partition — Agreement  not  to  s'pnr  ue  — 
Consider ition — Suit  for  pnrtitlou,  fg  i  si  co- 
sharers  an  I  mmagir  -E  iqn-  y  by  conm  ss'  ji, 
if  the  piaiatiff  has  omiitd  to  inc  .i  l,e  in  his 
plain'  aiy  joint  pr.p'.rlijt 

Cosharers  can  ngvc-e  amo'ig  themselvo3 
not  to  divide  their  joinii  prop.rbies  for  a 
limitr-'d  period.  But  the  ■.gre.eni3!-ir  mus'.  ba 
for  consideration. 

A  suH  may  i)roporlv  1  e  a'.>in  x>  Cj?;'Jir- 
ers  aiid  the  ma):ager  oi  j  >  nb  p-o^ierby  lot 
its  partition  a'>d  takiug  oi    .ocounts. 

In  such  a  suit  if  the  defendants  plead 
that  the  plaintiff  has  omitted  to  include 
some  j:)int  properties  in  liis  plainr,  a  Com- 
missioner ought  to  be  appointed  to  enquiro 
and  report  whether  there  are  any  such  pro- 
perties omitted  SRIMOtlAN  iHAKURu. 
W.  0.  MAG  GREGOli..     28  C-  769- 

36  Part  payment  of  oonsiderai ion— Frau- 
dulent conveyance.  8  B.  L.  R.  IjO  Col.  682 
P.   I. 

37  Part  payment  of  consideration —  Custorn 
— Alienation  by  father — Alienation  by  child' 
less  .male  proprietor — Sale — Part  of  considera- 
tion fictitious — Necessity — Kalals  of  AlawaU 
pur  town  in  Jallandar   District. 

The   plaintifl,    ft   minor,   sued   for  a   de- 
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olaration  that  a  sale  of  ancestral  property 
effected  by  hia  father  and  uncle  was  invalid 
as  against  his  i  ight  for  having  been  made 
with  at  nocG;isil_y.  It  was  found  that  a  part 
of  the  consideration  entered  in  tlio  t>i^lo- 
deed  was  ticiitious  and  was  entered  to  de- 
feat pro  emptors,  that  the  rest  of  the  con- 
8id(.»ratioo  consiatf^d  of  just  antecedent  debts 
and  wad  not  for  short  of  the  value  of  the 
property. 

Hcldf  that  the  suit  must  be  dismissed. 
DEVI  OHAND  v.  GUROHARN  SINGH. 
127   P  L  R.  1906. 

38  Plea  of  failure  by  stranger — Champer- 
ty—Right  of  purchaser  from  rightful  heir 
to  sue  trespasser  fur  possession  of  estate — 
Salo  consideration  not  wholly  paid  27  A  271 
Col.  386  P.  II. 

38  Plea  of  failure  who  can  raise — Mort- 
gage— Construction  of  deed — Redemyiion — Sale 
deea. 

A  usufructuary  mortgage  deed  ran  thus: 
••I  (mortgagor)  shall  pay  back  the  said 
amount  within  three  years  irom  this  day  and 
redeem  the  usufructuary  mortgage  deed. 
It  1  tail  to  pay  at  the  prescribed  time  you 
shall  leceive  the  money  from  me  in  any  Aiii 
month  and  restore  the  said  properities  tc 
jne." 

Held  that  the  mortg>,gor  has  the  right 
to  redeem  at  any  time  on  or  before  the  ex- 
piry of  three  years;  and  that  the  last  clause 
only  meant  that  the  mortgagor  cannot  re- 
cover possession  in  an7j  year  earlier  than 
June  or  July,  as,  if  he  did  so,  he  would  be 
depriving  the  mortgagee  of  the  crops  grown 
by  him  in  the   year. 

Held,  also,  the  fact  that  a  sale  deed  wn,s 
executed  with  the  object  of  depriving  the 
next  heir  of  the  vendor  of  the  property  sold, 
cannot  make  the  sale  a  sham  transaction, 
and  the  question  whether  the  consideration 
passed  or  not  was  not  material  in  a  suit  by 
the  vendee  for  rodcmptiou.  CHINNASAMI 
EEDDIER  V.  KRISHNA  REDDY.  16  M- 
L  J-  l^-.Q- 

40  P'omise  without  consideration — Acknow- 
ledgment on  an  account  stated— Fresh  contract 
-^Cause  of  action. 

A  naked  promi-e  to  pay  what  a  person 
is  already  under  an  obligation  to  pay  is  with- 
out consideration,  and  therefore  does  not 
constitute  a  fresh  contract,  breach  of  which 
would  be  the  foundation  oi  a  cause  of  action. 
An  acknowledgment  on  an  account  stated 
does  not  in  n^^.iM  consMtute  a  fresh  contract. 
Shanker  v.  Mukta,  I.  L.  R.  22  Bom.,  513,  and 
Ganga  Prarad  v.  Ram  Dayal,  I.  L.  R.  23  All., 
502,  followed.  KANKANI  AND  TWO 
OTHERS  V.  MAUNG  PO  YIN.  1  L.  B  R 
1900  1902  p.  1.  90 

_  41  Fo')  Pfonote— Wagering  contract— Gamb- 
ling transaction— Consideration  for  promissory 
notes  sued  vpon— Indian  Contract  Act,  s.  30. 

Two  parties  may  enter  into  a  formal 
contract  for  the  sale  and  purchase  of  goods 
at  a  given  price,  and  for  their  delivery  at  a 
given  lime.  But  if  the  circumstances  are 
such  fts  to  warrant  the  legal  inferencg   that 
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they  never  intended  any  actual  transfer  of 
goods  at  all,  but  only  lo  pay  and  rocuive 
money  between  one  another  accoruiug  aa 
the  market  price  of  the  goods  should  vaty 
from  Iho  couiract  pnco  at  a  given  lime,  that 
is  not  a  commercial  Uaubacnou  but  a  wager 
on  the  rise  or  fall  of  the  market. 

Whore  Lherelore  the  dealings  which 
formed  the  couaiuoiaLiou  for  ceriaijj  ptomig- 
sory  notes  sued  on  wore  noi  lor  genuine  pur- 
chases of  rico,  but  only  lor  pa}  muut  ot  money 
by  one  party  or  the  other  according  lo  the 
changes  and  chances  ol  lue  markei. 

Heul,  Lh.it  such  dealiug.^  were  wagonug 
contracts  within  the  memiug  ot  the  Inuiaa 
Contract  Act,  and  the  coubideraiiou  tor 
whioL  the  promis&ory  notes  were  given  was 
a  gambling  transaction.  JvONO  YEE  LONE 
&    Co.    V.    LOWJEE    NaNGE.     J    L     B  E 

ibOO  ib02  P  107. 

42  ir'ublic  policy— Part  cous.deraLicu  op- 
posed to  Public  Policy — vvholo  agreement 
void.     3  L   13.  R.  iyu6  P.  42  Uo;.  283  P.  I, 

43  Refund  ot  putchuse-money— Sale  in 
extcuLion— Wurrai.Ly  ox  title— ijaiiure  oi  con- 
sideration buit  atijtjr  cunHrmation  oi  eais, 
3  A.  L,  J.  8iy  Ool.  1560  P.  I. 

44  buit  on  handi--Dtcree  for  money  due 
OH  different  cuu^'uieiaitun  lo  that  staged  in 
hundi — VaUdtiy — Contract  Act  6.  54. 

Where  the  suit  is  on  the  hundi  alone, 
and  it  is  shown  that  the  consideration  foi 
the  hundi  failed  S.  54  of  the  Act  requires  th« 
Court  to  dismiss  tue  suit.  The  Court  has  uo 
right  to  give  a  decree  tor  money  due  on  a 
dilltitent  consideration  to  that  stated  in  th« 
huudi.  SaMI  AYlA  THEVaN  v.  RENGAE- 
YENGER.     8  M.  L.  T-  406. 

Consignor  and  consignee. 

(ioods,  loss  01 — Bailee— fcjuit  for  compensa- 
tion.    7  C.  W.  N.  370—30  C.  267  Col.  622  P.  I 

Consolidating  Act  Code. 

6'e6  Code  Got.  400  P.  II. 

Consoli<i^tion  of  Appeals. 

p^-yVi'-us  order  on  the  matter — Oonstruo- 
tion  and  effect  of— Practica.  49  0.  140  Col, 
124  P.  I. 

conspiracy. 

When  CL  cause  ef  Action — Suit  for  damage* 
Overt  cct — Giving  false  evidence  in  pursu- 
ance of  a  conspiracy. 

Per  Candy,  J.— Conspiracy  to  do  certain 
acts  gives  a  right  of  action  only  where  the 
acts  agreed  to  be  done,  would,  had  they  been 
without  a  foreconcert,  have  involved  a  civil 
injuty  to  the  plaintiff;  coi-d  were  injury  only, 
but  not  an  injury  for  which  compeusatioa 
could  be  recovered  in  a  civil  action  ensued, 
no  suit  will  i  e,  Per  Tyabji,  J;— A  mere  con- 
spiracy to  injure  a  man  without  an  overt  aot 
resulting  in  tne  injury  does  not  furnish  any 
cause  of  action  ;  aud  giving  falsa  evidence  ia 
pursuance  of  the  conspiracy  is  not  such  aa 
overt  acL  as  to  give  rise  to  a  civil  action, 
'  TEMPLETON  v.  LAURIE.    2d  B.  380. 
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Construction. 

1.  Of  Acts. 

2.  Of  Articles  of  Association. 
8-     Of  comproraiso  decree. 

4.  Of  contract. 

5.  Of  decree. 
e.     Of  dc;ed3. 

7.  Of  gifts. 

8.  Of  grants. 

9.  Of  Hindu  Law. 

10.  Of  Kabuliat. 

11.  Of  Loase. 

12-  Of  Mortgage  deed, 

13.  Of  order. 

14.  Of  Power  oi  attorney. 

15.  Of  statutes. 

16.  Of  wajib-ul-arz, 

17.  Of  wills. 

18.  Of  words. 

1    Construction  of  Acts. 

Meaning  of  the  words. 

1  Absence  of  a  contract  to  the  contrary — 
Boference  of — Mortgage — Discharge  of  post 
of  mortgaged  property — Sub^sequent  mort- 
gage.    7  B.  L.    R.  191  Ool.  641  P.  I. 

2  Against  the  same  judgment-debtor — 
Rateable  distribution  of  assets,  8  O.  0.  86 
Col.  1188  P.  I. 

3  AbkaH  Act  (7  of  18S6,  Mnd.)  S.  28— Sale 
for  arrears  of  abkari  arrears — Effect  on  prior 
incumbrance&— Limitation. 

A  sale  of  immoveable  property  for  ar- 
rears of  abkari  revenue  u.ider  section  28  of 
Art.  I  of  1886  operates  subject  to  encum- 
brances created  prior  to  the  s^le.  7  Mad., 
474,  25  Mad.  572,   26  Mad.,  230,  followed. 

Where  lands  subject  to  mortgage  are 
Bold  under  S.  23  of  Act  I  of  1886,  the  mort- 
gagee's suit  to  enforce  his  mortgage  right 
against  the  purchaser  does  not  fall  within 
Art.  12  of  scliedule  II  of  the  Limitation  Act, 
when  the  pluint  contains  no  prayer  for  setting 
aside  the  sale.  IBRAHIM  KHAN  SAHIB  v. 
RANGASAMI  NAICKEN.     28  M-  420 

4  Ameudiog  acts  affect  legal  proceedings 
oommeoced  under  repealed  provisions — Re- 
cord   of   right.     12  C.  W.  N.  987   Col.  137  P.  I. 

5  Burden  imposed  by  enactments  how 
construed — Proviso — IMortgage  exemptions  in 
construction  of  Acts  imposing  burden,  29  B. 
203  Col.  879  P.  I. 

6  Canon  of  construction — Execution  of 
decree  against  legal  representative — Transfer 
of  decree — Powers  01  Court  passing  decree.  28 
M.  466,  Col.  1118  P.  I. 

7  Cause  of  action — Limitation — Suit 
against— Corporation  of  Calcutta — "Acrual 
of  the  right  to  sue  ".  32  C.  277  Ool.  174  P. 
I. 

8  Claim— Suit— Accounts  --'Claim',  inter- 
pretation of.  7  B.  L.  R.  688  Col.  209  P. 
II. 

9  Conclusive  proof.  Oath.  8  B.  L.  R.  19 
Col.  386  P.  II. 

10  Civil  Procedure  Code— Parties  Ex- 
clusioQ  of  a  section  of  cominuuifcy  from  en- 
teciug  tem^jle — .Suu  by  members  of  commun- 
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ity    to   ostablish    their  rights  to   it.     9    C.  W. 
N.  594  Col.  1221  P.  I. 

11  Civil  Procedure  Code-Sale  by  inferior 
Court  of  property  attaohol  by  a  superior 
court— Jurisdiction.  6  C.  L.  J.  130—34  C.  836 
Col.  1165  P.I. 

12  Days — ]\l7inicipality — District  Manici- 
palities  Act  {Mid.  Act  IV  of  188i),  s.  55— 
^Day\  what  is — Circum'itances  which  deter- 
mine whether  particular  days  are  to  be  reo 
honed  or  omitted. 

The  word  'day'  in  s.  55  of  tho  Madras 
District  Municipalities  Act  means  a  duration 
of  24  hours  and  the  period  of  60  days  for 
which  the  person  must  have  'held  offioe, 
within  the  limits'  nust  be  held  to  be  60 
entire  and  unbroken  periods,  in  law,  cf  24 
hours  each.  It  will  depeud  upon  the  cir- 
cumstances whether  fractious  of  a  day  are 
to  be  omitied  or  to  be  couoted  as  wli  )le 
days  and  the  cause  and  character  and  dura- 
tion of  abseace  from  Municipal  limits  will 
determine  whether  particular  days  are  to 
be  reckoned  or  omitted.  MUNICIPAL 
COUNCIL  OF  CUDDaLORE  n.  SUBRAH- 
MANIA  AYYAR.    29  M-  326;  16  M-  L-  J. 

101. 

13  Date  of  issuing   notioe — Execution    of 

decree— Limitation— IOC.  W.  N.  303  Col.  2020 

P.  I. 

14  Disturbance  of  easements— Meaning 
of  disturbance— Ir. junction  to  prevent  dis- 
turbance—7  B.  L.  R.  825  Col.  739  P.  1. 

15  Divsll  in  Ar'  12  of  the  L^.tlers  patent — 
Meaning  of  the  xo-^vd.  Cause  of 'action— part 
of— Foreigners-^ Jurisdiction  of  High  Cmrt-^ 
Jurisdiction  over— Will— Enecutor.  Jurisiic- 
tion  of  Court  over-— Adverse  title  b]i  executor  — 
Esotppel — Presumption. 

The  presence  of  a  foreigner  within  the 
local  limits  of  a  Court's  jurisdiction  oonfera 
jurisdiction  on  Court  agains*:  the  foreigner, 
without  reference  to  the  length  of  hi  .stay. 
The  jurisdiction  springs  up  as  the  result  of 
allegiance  existing  at  the  time  of  the  com- 
menoeraont  of  the  action  and  not  af  any 
subsequent  process  ini  it. 

Save  in  exceptional  cases  expressly 
provided  for  by  tb!5  Statute,  »?.  <7.,  bjction  22 
of  the  Limitation  Act  and  Saotion  32  of  the 
Civil  Procedure  Code,  a  sait  is  commenced 
by  the  presentation  of  the  plaint. 

Jurisdiction  over  a  foreigner  present  is 
independent  of  aotu'l  service  of  process  on 
him  within  the  territory. 

Held,  that  the  High  Court  had  jurisdio- 
tiou  under  clause  1-*  of  the  Letters  Patent 
on  the  ground  that  the  defendant  was  at  tha 
time  of  the  commencement  of  the  suit 
dwelling  within  tho  ordinary  original 
jurisdiction  of  tlo  Court  and  also  on  the 
ground  that  part  of  the  cause  of  action 
accrued  within  thoso  limits,  leave  having 
been  obtained  au  required  by  the  section. 

The  term  'dwells'  in  clau'^e  12  of  the 
Letters  PaLent  does  aot  import  any  perma- 
noaoy  of  resideiice. 

In  ft  suit  against  an  executor  for  dua 
adminiatration  of    the   estate  the  fact  oi  tli% 
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defendant's  undertaking  given  to  Court  when 
bo  appliorl  for  and  obUiinod  pr()l)i,t,o  to  ad- 
ministor  the  estate  is  a  part  of  tiie  cause  of 
action  ia  the  suit. 

The  tribunal  from  which  executor  takes 
out  probate  has  juiisdiction  ovur  the  exe- 
cutor   though    ha    niiy-bo    a    foreigner. 

When  the  C3oui  t  has  jurisdiction  to 
make  a  grint,  of  probate  it  has  power  to 
dfcido  wJi'.'thrif  the  Will  is  a  valid  testa- 
jnontary   disposition 

H('l.d,  tlnii  t!io  defendant  having  with 
fall  kaowlodgj  ;jf  all  the  circumstancos 
bii^iri'tg  on  i^iss  vlj'l.ts  as  the  testator's  son, 
ALC'ptiMl  t.ue  utfico  of  executor,  obtained 
prouite  a^d,  under  its  authority,  collected 
as-8is  and  oihervvise  so  acted  as  to  cause 
tho  plaintiffs  to  alter  their  positioa,  was 
estopped    from    irapeacliiug  the  Will. 

A    proprietor    of     foreign     immoveables, 
or    person    interested    in  such,    may  be    com- 
pelled by  the   English  Court   if  it    has  juris- 
diction   over    him  to    dispose  of    his  property 
or   interest    in    them    so    as  to    give   effect  to 
any  obligation  relating  to  them  which  arises 
from,  or  as  from,  his    own    contract  or    tort: 
and  that  obligation   will  not  be   measured  by 
the  lex  sU.us  of    the    foreign    immoveables    to 
which  it  relates,  but  in  accordance   with    the 
rules     of     Private     international      Law  ^  on 
obligations  ari^ifg  from,  or  as  from,  contract 
or  tort.     If    indeed    where     the    law    of    the 
country  where  the    land  is  situate  should  not 
permit,  or  enable  the    defendants  to    do   what 
the  Court  would  otherwise   think    it    right  to 
decree,  it    would     be    useless    and   unjust  to 
direct  him  to  do  the  act,  but  when  there  is  no 
Buch  impediment,  the  Courts  in  this  country 
in  the    exercise    of    their     jurisdiction     over 
contracts    made     here,    or    in    administering 
equities   between    parties    residing    here,    act 
upon  their  own  rules  and  are    not  influenced 
by  any  consideration  of  woat  the  effect  of  such 
contract  might  be  in    the  country  where    the 
lands  are  situate  or  of  the    manner  in    which 
the  Courts  of  such  country   might    deal    with 
BUch    equities.     S.  SRINIVASAMOORTHY  v. 
K.    T.     VKNKATA    VARA  DA      AIYANGAR. 

10  ML-  T    7i=16  M.   ti.  J.  238  =  29  M. 

289. 

10  Direction  of  the  Court  is  necessary  for 
the  administration  and  such  further  or  other 
relief  in  S.  92  C.  P.  Code  V  of  1908— Meaning 
of  construction.     32  0.  789  Col.  1212  P.  I. 

17  Fails  to  present  — Written  s  atement — 
Compliance  with  order  requiring  written  state- 
ment to  be  filed — Dismissal  of  suit — Appeal 
Costs— Court  fees—Refund  of  Court  fee.  16 
M.  L.  J.30CdI,  122  p.  I. 

18  Hearing  of  appeal — Rules  under — 
Meaning  of— Rules  8— Power  of  the  High  Court 
under.     28  M.  404  Col   389  P.  I. 

19  House — Government  desiring  to  acquire 
a  portion  only  of  property,  the  owner  wishing 
that  the  whole  should  be  acquired.  9  O. 
C.  311  Col.  864  P.  I. 

20  Illustrations — The  nearest  reversioner 
concurring  ia  alieuatiou   by  a  Hindu  widow 
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— Right  of  remote  revereioners  to  sue.  28  M, 
57  Col.  445  P.   I. 

21  Interruption — Meaning  of— Easment 
obstruction,     73  P.  R.  1905  Col,  1806  P,  I. 

22'  Land  acquisition  —  Compensation 
award — Notice  by  Collector  to  be  given  "im- 
mediately" —  Limitation  —  Document  — 
Statute,  Construction  of  7  B.  L.  R,  679  Col: 
848  P.  I. 

23-  Letter  of  enactments— Delivery  of 
possession.  Stajf  of,  order  for — Order  stay- 
ing proceedings— Effect  of,  pending  appeal — 
33  C.  927  Col:  1266  P,  I. 

24-  Legatee  in  S.  22  of  Act  I.  of  1869 
(Oudh  Estates)--Meaning  of— Talukdar— Right 
to  surrender — Re-grant — Appeal— New  case — 

2  C.  L.  J.  194-8  O.  C.  317-27  A.  634  (P.  0.) 
Sse  Act  I.  of  1869  (Oudh  Estates)  S.  22. 

25-  Limitation  Act  (XIV  of  1859),  Sections 
I  (15)  and  XVIII — Mortgage — Redemption — 
Limitation. 

The  plaintiff  brought  a  suit  on  7th  of 
June  1899,  for  the  redemption  of  an  alleged 
usufructuary  mortgage  executed  on  the  14th 
of  August  1781  for  a  term  of  70  years. 

Held,  that  the  suit  was  barred  by  limita- 
tion under  sections  I  (15)  and  XVIII  of  Act 
No.  XIV  of  1859.  13  B.  L.  R  ,  177  ;  L.  R.,  27 
I.  A.,  103,  referred  to.  MUHAMMAD  AK- 
BAR  HUSAIN  KHAN   v.  IZZAT-UN-NISSA. 

3  A.  L  J  ,  113=W.  N  ,  A  ,  1906,  P.  23  =  28 
A  333. 

26-  Statute  of  limitation — Female  trustee 
— Title,  extinguishment  of,  effect  of — LILA- 
BATI  MISRAIN  v.  BISHAN  CHOBEY.  6 
C.  I..  J-  621-     See  E^lopel. 

27  Where  language  uped  is  of  doubtful 
import-Statute  —  I-JJATULLA  BHUNJAN 
V.  CHAUDRA  MOHAN  BENERJI  34,954- 
See    Valuation    of  suit. 

28  Legislatures  words— Right  in  a  case 
to  be  determined  by  a  reference  to  Legis- 
lature's word— ThoFe  words  should  be  used 
for  the  purpose  of  the  issues.  6.  B.  L  R. 
731=-32.    B     356.    Col:   373.    P.  I. 

29  Later  statutt.s  Time  at  which  rent 
is  payable — Suit  for  breach  of  contract.  5. 
C.  W.  N.  521  =  23.  A.  299.  P.  C,  Col;  337. 
P.    I, 

30  May  be  presumed  to  have  been  made 
with  such  intent  as  aforesaid,  meaning  of 
— S.  53  of  T.  P.  A— 7,  B.  L.  R.  267.  Col: 
581.   P.  I. 

81  New  plaintiff— Benamidar-  Substitution 
of  nlaintiff  after  expiry  of  period  of  limi- 
tati"on— 9.     0.   W.     N.  883,  Col:    1796.    P.    I. 

32  Not  resident — Recognised  agent- 
Jurisdiction  of  Court— 28  A.  i35— Col:  1429 
P.   I. 

83  Object— "Actionable  claim"— ''Benefi- 
cial interest  in  moveable  property."  10.  C. 
W.    N.    755    Col:    284.    P.    I. 

34  Oudh  Estate  Act  I  of  1869  Si.  8,  11,  14, 
L5  and  22,  cl.  (b),  Construction  of- -Grant  of 
Talukdari  estate  under  priiw^qmUture  sanad 
--Grantee's  natne  entered  in  Lints  I  and  II 
after  her  death,  effect  of — Sucassion  to  the 
estaie  after  death  of   last  transfme—Mahtme 
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dan  Law,  applicability  of — Setting  up  of 
neio  case  on  appeal. 

The  summary  settlement  of  the  Maniar- 
pur  estate  was  made  with  one  Bibi  Sughra 
and  she  received  what  is  known  as  a  primo- 
geniture sanady  whereby,  on  iutebtacy,  the 
estate  was  to  descend  to  the  nearest  male 
heir  according  to  the  rule  of  primogeniture. 
She  devised  the  estate  in  favour  of  her 
youngest  brother,  though  she  had  an  elder 
brother  and  an  elder  brother's  son.  Some- 
time after  her  death.  Act  I  of  18G9  becom- 
ing law,  her  name  was  entered  in  Lists  I 
and  II  prepared  under  section  8.  Her  de- 
visee gave  in  iturn  the  whole  of  the  estate 
to  his  wife,  Ilahi  Khanam  and  the  latter 
having  died  intestate,  her  daughters  suc- 
ceeded to  the  estate.  The  youngest  of  the 
four  brothers  of  Ilahi  Khanam  contested 
the  claim  of  her  daughters  to  succeed  her 
to  the  estate  and  brought  a  suit  for  the 
recovery  of  the  estate  from  them.  The  Sub- 
ordinate Judge,  who  tried  the  case,  gave  a 
decree  in  favour  of  plaintiff,  on  tbe  ground 
that  section  14  of  the  Act  was  applicable  to 
the  case  and  the  estate  continued  to  be  go- 
verned  by    the    Act. 

Held,  on  appeal,  the  transfers  in  this 
case  wore  governed  by  section  15  of  the  Act 
and  the  devolution  of  the  es'.ate  on  the 
death  of  the  last  transferee  is  governed  by 
the  ordinary  Mahomedan  Law  7  O.  C.  248 
P.  C.   relied    on. 

Held,  also,  that  the  Subordinate  Judge 
was  right  in  holding  that  the  estate  was  not 
taken  out  of  the  operation  of  the  Act  by  the 
fact  that  Sughra's  name  was  entered  after 
her  death.  10  0.  611  (P.  C.)  20  C.  649  (P.  C), 
18  G.  Ill  (P.  C.)  and  7  O.  C.  254  (P.  C  )  re- 
lied on. 

Held,  further,  that  the  contention  on  be- 
half of  the  plaintiff  that  eucoession  to  the 
estate  must  be  governed  by  the  terms  of  the 
sanad,  which  provided  that  the  estate  shall 
descend  to  the  nearest  male  heir  ficcording 
to  the  rule  of  primogeniture,  canijot  prevail, 
Since  it  was  raised  for  the  fir^t  time  on  ap- 
peal and  it  was  not  covered  by  tbe  pleadings 
in  the  lower  Oourts.  18  G.  1  (P.  G.)  relied  on 
5  I.  A.  1  (P.  G.)  and  select  ca?e  No.  222  of 
1892  referred  to.  MUSAInIMAT  UWUTAL- 
FATIMA  V.  ASGHAR  ALI  KHAN.  8  0-  C- 
45. 

85  Punjab  pre-emption — Act  II.  1905  S.  2 
(3) — Applicability  of  Act  to  a  claim  to  pre-emp- 
tion created  by  the  provisions  of  the  Act  itself. 

According  to  S.  2  (3)  of  the  Puijib  Pre- 
emption Act,  1905,  the  Act  is  iuiindod  to 
apply  to  every  claim  to  the  "  right  of  pre- 
emption, whether  that  right  has  accrued 
before  or  after  its  commencement,"  and  the 
words  "  whether  that  right  has  accrued  be- 
fore or  after  the  commencement"  only 
amplify  this  meaning.  A  right  created  by 
the  Act  may  also  be  held  to  have  accrued 
after  the  commencement  of  llie  Act.  ABAS 
ALT     SHAH    V.    SHER   ZAMaN.     22    PR- 

1S08=48  p.  W.  R.lS08-122P.L.illk/0b. 
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86  Persons — Application  for  probate  Of 
the  will  of  a  Hindu  widow — Husband's  rever- 
sioner's objection  that  widow  had  no  power  to 
dispose  of  husbands  property  by  will  invalid, 
1  G.  L.  J.  258  Gol.  52G  P.  I. 

37  Persons  — Ueferen CO  as  regards  suffici- 
ency of  compensation—  Power  of  the  court  to 
decide  question  of  locus  standi.  10  G,  \Y.  N. 
195  Gol.  851  P.  I. 

88  Persons— Sale  by  judgment-debtor  af- 
ter auction  but  before  confirmation — Pur- 
chaser entitled  to  apply  under  S.  310  A.  17 
M.  L.  J.  1'27  Col.  1173  P.  I. 

89  Protected  interest — Sale  for  arrears  of 
rent — Rights  and  liabilities  of  purchaser — In- 
cumbrance, annulment  of — Notice  is  annual 
incumbrance.     9  G.  W.  N.  803  Col.  149  P.    II. 

39  (a)  Purporting — Suit  for  damagea 
against  public  officer —Dismissal  in  toto  of 
claim — Damages  for  separate  acts.  9  0  G  275, 
See  Amendment  of  plaint. 

40  Presumption— Suit  on  mortgage  bond 
to  enforce  payment  of  amount  due  by  sale  of 
mortgage  property  11  G.  W.  N.  1005  (P.  0.) 
Gol.  1935  P.  I. 

41  Remedial  measure  must  be  liberally 
construed  so  as  to  advance  the  remedy — 
Possessory  Suit — Landlord  and  tenant — Tres- 
passer— Possesser  dispossessing  the  tenant 
during  the  duration  of  tenancy.  32  B.  46  Gol. 
226  P  II. 

42  Relation— Meaning  of  "  relative  "  la 
S  3.  Inquiry  into  lunacy,  who  could  apply 
—Order  by  District  Judge — Appeal.  94.  P. 
R.    1906   Gol:     65.    P.  I. 

43  Relation— Execution  of  decree— Re- 
stitution of  property  sold  pending  appeal 
to  Privy  Gouncil.  28  A.  337  Gol.  1687. 
P.    I. 

44  Representative — Execution  of  decree  — 
Sale— Sale  of  putni— Aaction  purchaser 
bound  by  subsequent  decree  against  ouginal 
putnidar-  Landlord  and  tenant.  9.  G.  W. 
N.    824    Gol.    1094.    P.    I. 

45  Representative  — Ton. — Death  caused 
by  wrongful  ac: — Suit  by  daueasod  repre- 
sentatives for  compensation — Limitation  — 
Joint  claimants.  Meaning  oi — Some  of  tbe 
beneficiaries  being  minors.  Efft^ct  of — 15 
M.    L.  J.   363   Gol:  62   P.   I. 

46  "Representatives '—Meaning  of— Exe- 
cution of  decree — Transferee  ot  jadgoniont 
debtors  objection.  8.  u.  G.  37o  C^i:  1107 
P.  1. 

47  Retrospective  effect  — Insolvency  Act  fll 
and  12  Vic.  C.  42;,  Section  1— Insolvency— 
After-acquired  property— -Acts.  Construction 
of. 

An  Act  is  not  to  be  deemed  to  be  re- 
retrospective  which  takes  away  or  impairs 
any  vested  right  acquired  under  exiting 
laws. 

The  words  of  section  7  of  tbe  Indian 
Insolvency  e^ct,  vesting  the  debt.or's  pro- 
perty in  the  Offioial  Assignee,  cover  the 
after-acquired  property  of  the  insolvent. 
N.  G.  l\  \GLiCOi)    r.  B.  B.  &  G.  I.  RAILWAY 

Go.    7-S.L  Si    6i8. 
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Construction  of  Act    (Contd). 

48  Riglit  which  tlie  plaintiff  olaims  to 
the  property  iu  diepulo,  meaning  of.  3  0. 
L.    J.    881    Col.   445    P.  11. 

Note.  3  C.  L.  J.  381  read  for  8  C.  L. 
J.  381. 

49  Relaxing  or  avoiding  Indian  Statute 
Law  by  applying  principles  of  equity — Evi- 
dence to  vary  or  contradict  termg  of  do- 
cument—Evidouce  of  acta  and  conduct  of 
parties.     3   N.    L.   R.    19   Ool.   213   P.    I. 

50  liules  framed  by  mwnicipalily— Sural 
city  Municipality — Uiiles  in  the  year  1905 
Bulcs  I  ia),4(a),(f),  (5).  (5),  7  Water  sup- 
jply  by  the  municipality — Notice  to  cut  off  the 
water  supply — Waste — Domestic  purpose — Le- 
gitimate house-hold  purposes — Use  of  water  by 
bona  fide  occupiers  of  a  house. 

The  plainfcit!,  an  owner  and  occupier 
of  a  house  in  Surat,  brought  a  suit  against 
the  Surat  City  Municipality  for  an  injunc- 
tion restraining  the  Municipality  from  out- 
ing of?  the  water-supply  which  had  been 
provided  for  him  under  certain  rules  in 
force    in    the    year  1898. 

The  municipality  as  defendants  contend- 
ed that  under  the  rules  which  they  had 
made  in  the  year  1905,  thoy  were  entitled 
to  cut  off  the  water  connection  with  the 
plaintiff's  house  because  be  allowed  the  water 
to  run  to  waste,  inasmuch  as  it  was  used 
by  families  of  tenants  who  were  not  of  the 
family    of    the    plaintiff. 

Hdd,  that  under  the  rules  framed  by 
the  Surat  City  Municipality  in  the  year 
1905,  so  long  as  the  plaintiff  occupied  a 
house  not  inhabited  by  more  than  three 
families  (rul^^  7),  ha  was  entitled  to  the  water- 
supply    which    he   had    enjoyed. 

H'ild,  further,  that  the  application  of 
the  words  "run  to  wasta  "  in  rule  4,  clause 
(f)  (3)  depended  upon  the  construction  of 
the  definition  of  "domestic  purposes"  in 
rule  1  (2).  The  definition  of  "domestic  pur- 
poses" meant  nothing  more  or  less  than  le- 
gitimate household  purposes.  TLie  user  for 
legitimate  house-hold  purposes  by  more 
tha^  one  family  iu  the  house  was  not  waste 
^^''hin  the  meaning  of  the  definition.  SU- 
^^T  CITY  MUNICIPALITY  v.  TYABJI. 
10  B  L  R  622  =  82  B  480. 

51  Revenue  sale— -Law  Act — Houses  and 
*ank  built  by  incumbrancer — Suit  to  avoid 
incumbrance-12   C.    W.  N.    1029   Col.   1924, 

P     I- 

A9  Same  tna^ter— Parties— Joinder  of  de- 
fendants—Relief in  the  alternative.  29  M. 
50  Col.  1379  P.  I. 

58  Stamp  Act— Construction  of — Maxim — 
Utmagis  valeat  quam  pereat-  Promissory 
note-- Bond-- Attestations. 

Effect  should  be  given  to  the  maxim  ut 
maqis  valeat  quam  pereat  in  any  difficulty 
under  the  Stamp  Act;  so  that,  where  there 
is  a  reasonable  doubt  whether  a  paper  is 
Bubieot  to  stamp  at  all,  the  Court  should 
decide  strictly  against  the  Exchequer  .and 
benefi  cially  in  favom  Qi  the  subject.    The 


Construction  of  Act    (Contd), 

principle  loses  force  where  the  questioa  I0, 
not  so  much  whether  a  paper  is  liable  to 
stamp,  as  whether  it  is  liable  to  stamp,  la 
one  character  or  another;  and  it  has  no  ap- 
plication at  all  where  the  words  of  uhe 
Statute  directly  cover  the  case.  The  sphere 
within  which  the  maxim  can  be  usefully 
applied  under  the  stamp  law  is  limited  to 
casas  of  general    expression. 

Stamp  objections  are  the  care  of  the 
Court,  and  when  they  are  raised,  it  is  for 
the  Court  to  decide  whether  they  ought  to 
be  sustained,  without  any  regard  to  the 
ground,  as  being  the  sole  and  only  possible 
ground  upon  which  the  objoction  may  have 
been  taken. 

Under  the  Stamp  Act,  1899,  a  promis- 
sory note,  unless  it  is  payable  to  order  or 
bearer,  is  to  be  deetne  1  a  bond  if  attested. 
R.  D.  SETHNA  •v.  MIRZ\  MAHOMED  SHI- 
RAZI.    9  B.  L.  E ,  1034. 

54  Substantial  question  of  law — Appeal 
to  findings  of  fact— 59  P.  R.  1905  Col.  1288 
P.I. 

55  Suit  and  plaintiff  in  0.  II  R.  2  C.  P. 
C.  (V  of  1903),  Meaning  of  the  word— Subse- 
quent suit  for  such  portion — 1  C.  L.  J.  364 
=  32  C.   654  Ool.  1418  P.  I. 

56  The  word  suit  in  Act  XXIII  of  1871 
(Pensions)  does  not  include  execution  pro- 
ceedings. Joint  family  property — 7  B.  L.  R, 
659  Col.   142  P.  I. 

57  Sufficient  cause — Meaning  of  the  word 
of — Limitation  Act  section  4  (IX  of  1908), 
3   O.L.J.  545  =  33   0.  1323  Ool.    1316  P.  I. 

58  Subdivision — Meaning  of — Pre-emption 
—Suit  for— Oudh  Laws  Act.  (XV HI  of  1876)  Ss. 
8  and  9. 

In  a  suit  for  pre-emption,  the  village  la 
dispute  consisted  of  four  parts  known  as 
tarafs  A,  B,  0  and  D  ;  these  tarafs  were  entered 
in  the  khewat  in  the  column  headed  "name 
of  thok  or  patti."  Separate  lands  were  assigned 
to  each  taraf ',  every  share  lay  wholl  y  in  one 
taraf  \  the  revenue  of  each  share  was  separ- 
ately entered  in  the  khewat  and  the  Revenue 
payable  by  each  taraf  was  known. 

Held,  that  each  taraf  was  a  sub-divisioa 
of  the  mahal. 

The  word  "sub-division  "  in  S.  8  of  the 
Act  includes  a  part  made  by  a  division  of  a 
town  or  a  city  and  is  not  confined  to  a  part 
made  by  division  of  part  of  a  city  into  sumal- 
ler  parts,  and  the  word  "  sub-division  "  in  S. 
9  of  the  Act  means  not  only  a  part  made  by 
division  of  a  part  of  a  mahal,  but  also  a  part 
made  by  division  of  a  mahal  7  O.  0.  129 
referred  to.  HON'BLE  RAJA  TASADUQ 
RASUL  KHAN  v.  JANKI  SAR^N.  9  0-0*211. 

59  Such  debts  and  liabilities — Appeal — 
Competency  to  contract — Suit  by  purchaser. 
33  C.  1065  Ool  59  P.  II. 

60  statutes  interfering  with  private  rights, 
construction  of.     4  N.  L.  R.  45  Col.  367  P.  II. 

61  statutes— Construction  of  — Directory 
and  not  mandatory.  1  S.  L.  R.  155  Col.  1219 
P.  I. 

62  SiatuUi  old  and  new—Iuter;pr(iiatioii  of 
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Construction  of  Act     {Contd.) 

ttattitc — Reference  to  repealed  statute  28  and  29, 
vici.C  l-'j,  S-  3—Uig/i  Court — Jurisdictiun  over 
Savibalpur  District — Exti-nsion  of  High  Coun's 
jurisdiction  to  place  not  willun  jurisdiCLion  uf 
any  Ulgh  Court,  if  ultra  viroa. 

Under  S.  3  of  28  &  2'J  Viot.,  C.  16,  the 
Governor-General  in  Gouncil  can  extend  the 
jiiibdictiou  of  a  Higb  Court  or  any  portion 
ot  its  jurisdiction  to  a  pl'ico  not  on^iually 
within  tbo  juiitidicUou  of  any  High  Court. 

The  prochtmi-Uon  whereby  the  Calcutta 
High  Court  was  authorised  to  exorcise  juris- 
diction over  the  riambalpur  District  when  it 
^aa  transferred  fiom  the  Central  Provinces 
to  Bengal,  was  not  ultra  vires. 

The  repealed  ptovisioua  of  Sa.  18,  24  &  25 
Vict.  C,  105,  Wire  referred  to  as  throwing 
light  on' the  coustruotion    of  S.  3  ot  28  and  2*J 

Vict.  C.  15. 

Construction  ot  Statutes  by  reference  to 
repealed  Statutes  when  permissible,  discussed 
by  Mooktrjce,  J.  BaLESWAH  BaGAKTI  v. 
BII AG AUATHI  DaS.    12  C  W-  N-  657- 

63-  Total  lutereKt— Claimuble  uudor  Son- 
thai  Porgunuahs- Usury  laws  (Reg.  Ill  of 
1872)  S.  G  as  amended  by  Keg.  II  of  id93  S. 
2i — Total  interest  decreed  and  intermediate 
adjustment  of  account,  meaning  of— Total 
iuicrest  recoverable.  UAM  CHANDRA  MAR- 
WARI  V.  RANI  KESHOBATI  KUxAIARI. 
1  C  L-  J-  18^.     See  I.Uer".st. 

64.  Transfer  of  Property  Act  S.  95— Joint 
mortgage  bond  in  ordinary  form— Payment 
by  one  mortgagor  and  redemption  of  whole 
property  mortgaged— charge  on  property  of 
co-mortgagors  28  A.  482  (P.  G.)  Col.  704 
P.  1. 

65-  Undivided  family,  meaning  of— 
Muhainadans.     9  O.  C.  156  Col:  831  P.  I. 

66-  Value  of  the  matter  in  dispute- 
Privy  Council,  Appeal  to.  60  P.  R.  1905 
Col.  1288  P.  I. 

67.  Village — Punjab  L  iws  Act  (I  IV.  of 
1872),  s.  10— Custom — Pre-emption. 

Held  that  under  s.  10  of  the  Punjab 
Laws  Act,  in  a  ch'tk  ia  the  Chenab  Valley,  no 
custom  of  pre-empLion  could  be  presumed  to 
exist  '/rhen  ihe  ckuk  can  hardly  ba  called  a 
village  and  its  inhabitants  a  village  com- 
munity. Where  cfuiks  have  been  created 
rccenly,  it  ia  impossible  that  a  Custom  of 
pre-emption  can  spring  up.  RAM  NARAIN 
SINGH  V.  SEWAK  RAM.     21  P-  R-  1906- 

68*  "Wrongfully  in  possession".  Mean- 
ing of — Possession  in  execution  of  a  decree, 
subsequently  set  aside — Right  to  sue  for 
mesne  protita  when  accrues.  3  0.  L.  J.  182 
Ool:  1883  P.  I. 

8— Construction  of  Articles  of  Asso 
ciation. 

1  Articles  of  Association  -Proxy — Articles 
of  Association  requiring  proxy  to  be  share 
holder  of  the  company  and  to  be  named. 
29  B.  126  Col.     471  P.  II. 

2  liules — Custom  of  Trade—Bombay  Cotton 
Trad6  AssoGiaiion  CoMraU—IUegal  GOtUraGl,— 


Construction  of  Articles  of  associ- 
ation    (Contd). 

Agreement  to  pay  differences — Closing  of  coil" 
tract  —  Liules  m  lestiamc  of   legal  pruceedLugs. 

One  of  the  rules  of  tlie  Bombay  ColtuQ 
Trade  Aswociatiou  runs  :  *  H,  befo»"e  the 
maturity  of  any  coutiact,  either  party  thoio- 
to  shall  suspend  payment  or  become  bank- 
rupt or  insuivout  the  other  party  or  parties 
to  Buch  contract  bball  be  bound  to  forth- 
with close  the  contract  and  when  the 
contract  is  thus  closed,  the  moahUie  uf  Uama- 
geu  shall  bu  the  dilleronce  boLweeu  th.  market 
price  curront  at  tho  t.me  of  ci>.BiLg  lor 
similar  goods  for  delivery  at  the  liiue  named 
in  the  coulract  so  closed,  auu  the  iai.e  Luuiod 
in  the  contract.  Such  market  price  B^aii  ue 
ascertained  either  by  re-purchase  or  rc-sala 
or  shall  at  the  option  of  tbu  pariy  cio&iug 
the  contract  be  that  fixed  by  the  daily 
quolaiiun  commiiee  subject  to  the  right  of 
appeal  to  the  Board  of  Directors  ou  pay- 
ment of  the  usual  appeal-fee  of  lis-  6U  or 
that  quoted  by  the  Bucird  at  their  Ubual 
mLUthij  meetings,  Th  damages  ascertaiued 
as  atore&aid  shall  become  at  once  payable  fo 
or  by  the  party  closing  tho  same. 

Held,  on  a  construction  of  the  above  rule, 
that  to  close  the  contract  is  to  pay  differeueea 
and  nothing  else,  and  thaf-  is  Ji  contract  by 
way  of  wuger  and  void,  and  none  the  less 
because  it  is  agreed  that  under  circumbtancea 
tho  contract  is  to  do  that  to  which  no  excep- 
tion can  be  lakei:.  CIIAPSEY  PUUBUl  v. 
MESSRS  GiLl^  AND  GO.     7  B-  i^-    Yk-    805. 

3    Construction  of  compromise. 

1  Succession — Impartible  estate — Estate 
devised  to  luidoiv  of  owner — Suit  by  reversioner 
— Compromise — Estate  taken  by    revenioutr. 

The  owner  of  an  imparUble  estate  to 
which  the  rule  of  primogeniture  applied 
died  leaving  a  will  which  purported  to  give 
the  whole  eatate  absolutely  to  his  widow. 
Alter  the  death  of  the  testator  the  next  rever- 
aioner  sued  to  recover  the  estate  aud  pleaded 
that  the  will  set  up  by  the  widow  was  in- 
valid. The  parties  to  this  suit  entered  into  a 
compromise,  the  main  provisions  of  the 
compromise  being  that  the  widow  should  ba 
the  "gaddi  nasbin"  during  her  life  and  should 
give  the  plaintiff  a  monthly  allowance,  and 
that  after  the  death  of  the  widow  the  plain- 
tiff or  any  representative  (kaem  mokam)  who 
might  be  living  should  ba  the  absolute 
owner  of  all  the  movable  and  immovable 
prctperties  possessed  by  the  testator  and  should 
occupy  the  "gaddi,"  The  plaintiff  rever- 
aioner  predeceased  the   widow. 

Held  on  suit  by  the  widow  of  this  re- 
versioner to  recover  the  estate  as  against 
certain  other  members  of  her  husband's 
family  v/ho  were  in  possession,  that  the 
effect  of  the  compromise  was  that  a  vested 
interest  in  the  estate  in  the  character  of 
an  impartible  estate  was,  subject  to  the  life 
interest  of  the  widow,  limited  to  the  plain- 
tiff reversioner  and  that  upon  his  death  the 
istatd  descended   to  bia  heir    acooxdiog    to 
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Construction  of  compromise.  (Contd). 

tbe   rule    of    primogeniture   and    not   to    his 
widow. 

Kuii  Mowa  Kuwar  v.  Rani  Hulas  Kuwar, 
L.  H.,  1  I.  A.,  157,  Gobind  Krishna  Narain  v. 
Abdul  Qayyura,  1.  h.  U.,  25  All.,  54G,  Baohcho 
Kuiiwar  v.  Dbariun  Da3,  I.  L.  R.,  28  All.,  347, 
and  lliui  vShnnkir  Lai  v.  Ganosh  Prasad,  I. 
L.  It,  'iU  All  ,  451,  reforred  to.  Abdul  Wabid 
Kbau  y.  Nuran  b.hi,  I.  L.  R.,  11  Gale,  597, 
diatinguishod.  HAKPAL  SINGH  v.  LRKH- 
RAJ  RUN  WAR.     6  A.  L.  J.  426  =  A.  W-  N- 

1908  p.  165-30  A  406. 

4.  Cosistruction  of  Contract. 

See  construction  of  deed, 

5.  Construction  of  Decree. 

1  Admission— Mortgage  decree  need  not 
reverse  rights  admitted  by  all  parties — Dec- 
ree must  be  constructed  with  reference  to 
pleadings.     29  M.  84  Col.  662  P.  I. 

2  A7nbiguo2is  decree — Rule  of  cotistruction. 
It  is  an  elementary  principle  of  construc- 
tion that,  when  an  order  of  a  Court,  the 
terms  of  which  are  ambiguous,  have  to  be 
interpreted,  such  construction  must,  if  pos- 
eibla,  be  adopted  as  will  make  the  order  an 
order  in  accordance  with  law,  and  not  an 
order  such  as  tha  Court  making  it  has  no 
power  to  pass.  1)  A.  174  followed.  BROJO 
LAL  RAI  CHOWDHURY  v.  TARA  PRA- 
SANNA  BHATTACHARJI.     3  C-  L   J.  188, 

3  Appeal  dismissed  or  accepted  "with  costs'^ 
— Meaning  of. 

Where  the  words  of  a  decree  are  open  to 
doubt,  that  construction  must  be  placed  on 
the  words  used,  which  does  not  impose  a 
liability  on  the  judgment-debtor,  which  is 
not  in  express  and  sp'^cific  terms  imposed 
upon  him.  If,  therefore,  an  appeal  is  dis- 
missed or  accepted  "with  costs,"  iimpliciter, 
the  proper  interpretation  of  the  words  "  with 
costs "  is  that  the  costs  of  the  appellate 
Court  alone  are  awarded,  and  not  the  costs 
of  the  lower  Court.  45  P.  R.  1877  F  ;  19  W. 
R.  152  distinguished.  BAKoHI  RAM  v.  GU- 
MANO.  18  p.  R.  1807  =  60  p.  L.  R.  1907= 
102  P  W.  R   1907. 

4  Appaliat'^  Courts  decree — Pre-emption 
decree— Powers  of,  when  dismissing  appeal 
by  vendee — Decree.  Interpretation  of.  48 
P.  R    1006  Col.  1493  P.  I. 

5  Decree — Suit  for  income  of  land — Dlrec 
Hon  in  the  decree  for  future  annual  payments, 
not  praynd  for — Decree  m3rcly  declaratory — 
Separata  suit  for  th''  future  income,  maintain- 
ability of — Suit  f'lr  the  recovery  of  the  income 
of  certain  trust  lands  for  three  years. 

Judgmeut  was  given  for  the  plaintiffs  for 
the  income  of  the  three  years  but  the  decree 
as  drawn  up  directed  the  defendants  to  make 
euch  annual  payments  towards  the  income 
in  future  also. 

Held,  though  the  decree  had  been  so 
drawn  up  as  to  appear,  at  first  sight,  to   be 


Construction  of  Decree  {Contd). 

an  executable  decree  for  future  mesne  pro- 
fits, also,  yet  as  there  hud  been  no  prayer  ia 
tbe  plaint  for  sach  a  docroo,  12  M.  183  R, 
and  D,  and  no  date  was  fixud  therein  for  the 
payment  of  such  future  profits  in  each  year, 
the  decree  must  be  regarded  as  merely  dec- 
laratory of  the  piaintifl's  right  and  not  as 
capable  of  being  exooutod  each  year  for  the 
future  mesne  profits,  to  recover  which  a  se- 
parate suit  was  therefore  'maintainable  7  M. 
80  R.  and  P.  DORASAWMY  BOUSH  PAG- 
KIRI  V.  N.  IDANGAPIRANTIiAN.  1  M,  L. 
T  69. 

6  Decretal  amount  directed  to  he  paid  by 
defendant  from  future  wages — Intention  of 
parties  to  be  considered. 

Where  the  defendant  is  directed  by  tha 
decree  to  pay  future  wages  at  a  certain  rate 
"till  date  of  payment.'*  the  decree  is  not  dec- 
laratory, but  one  capable  of  execution.  7  M. 
80,    12    M.    183  and    L.    P.    A.  13  of  1906   R. 

In  deciding  the  question  whether  a  dec- 
ree is  declaratory  or  capjkble  of  execution, 
the  intention  of  the  parties  must  be  takea 
into  consideration,  L.  P.  A.  13  of  1906,  F, 
THAMARAS3ERI  RAMA  NAMBIASAN  v, 
NEELAKANDAN  NAMBUDRI,   4M.  L-  T- 

330. 

7  Duty  of  court  executing — Construction  of^ 
in  accordance  with  law — Foreclosure  decree^ — 
Meaning  of  the  expression  'Hill  payment"  in — 
Future  interest,  provision  in  decree  for  pay- 
ment of. 

A  Court  executing  a  decree,  the  terms  of 
which  are  ambiguous,  should,  where  it  ia 
possible,  put  such  a  construction  upon  it  &a 
would  make  it  in  accordance  with  liw.  So, 
a  foreclosure-decree,  which  provides  for  pay- 
ment of  "future  interest. ..till  payment", 
would  be  construed  in  accordanca  with  law, 
if  the  expression  "till  payment"  be  construed 
as  meaning  "till  the  date  fixed  for  payment," 
and  not  as  "till  actual  payment."  21  A.  361 
F  ;  26  C.  39  ;  23  A.  181;  24  C.  766  ;  21  M.  364 
referred  to.  JAMNADAS  v.  BHANGI,  I  N". 
L.  R.43. 

8  Executing  Courts — Power  to  refer  to 
judgment  for  interpretation.  60  P.  W.  R, 
1908  Col.  1486  P.  I. 

9  Formal  order  not  drawn  up — Oonstruc- 
of  order — Real  intention.  5  C.  L.  J.  25,  Ool. 
436  P.  IT. 

10  Imposing  a  condition  — Application  by 
legal  representative  without  being  brought 
on  record — Decree — Construction.  81  M.  77* 
Col.  2018  P.  I. 

6    Construction  of  deeds. 

1  Acknowledgnaent  and  pronote —Memo- 
randum of  loan.     27  A.  84  Col.  887  P.  I. 

2  Ambiguity  of  language.  Deed  of  trust. 
Construction  of — '^Il'^irs,"  meaning  of — Heirs 
general — Construction  placed  on  ear.ier  docu- 
ments. 

In  1839,  the  then  King  of  Oudh  ex- 
ecuted a  deed  of  trust,  by  which  he  settled 
a  sum  of  money  for  the  benefit  of  persona 
connected     with   hia  family    and   for   other 
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purposes.  Tha  deed  also  provided  for  the 
payment  of  pensioaa  to  the  '  heirs '  of  tho 
penflionera  upoa  their  death.  It  was  con- 
tended that  the  word  "  heirs  "  must  be 
oonstrued  ae  heirs  who  wera  aluo  desoend- 
auts. 

Held,  that  upon  tho  oonstructiou  of 
the  deed  of  trust,  that  the  title  to  the 
pensions  descended  to  the  heirs  general 
of  the  original  pensioners,  and  was  not 
limited  to  the  heirs  who  were  also  de- 
Boeudauts. 

The  Judicial  Committee,  upon  a  oon- 
struction  of  a  deed  of  trust  previously  ex- 
ecuted by  the  lame  executant,  had  held 
that  in  the  document  then  under  consi- 
deration, the  word  •'  heirs"  must  be  under- 
stood as  meaning  •'  heirs "  who  were  also 
descendants  ;  and  it  was  contended  in  this 
case  that  the  same  construction  should  be 
given  to  the  word  heirs  as  used  in  the  pre- 
sent   document. 

Held,  that  the  contention  was  not  valid, 
for  the  document  now  in  question  did 
not  embody  or  refer  to  the  earlier  do- 
cument; the  two  doc  ments  were  not  in  any 
sense  parts  ot  one  transaction  and  were  not  even 
contemporaneous  documents,  and  the  decision 
on  the  earlier  document  did  not  aHord  a 
precedent  for  the  interpretation  of  the  later 
one,  since  the  language  of  the  two  documents 
was  entirely  dissimilar.  NUR.JAHAN  BE- 
GAM  V,  FAGHPUR  MIRZA.  7  fi.  L-  R- 
150=8  A.  L  J.  64-9  C-  W  N-  817  =  15  M, 
L.  J  827  =  8  0.  C  270  =  2  C-  L.  J.  57  =  27 
A-  383  (P.  C). 

3  Absolute  sale  or  gift  in  favour  of  temple — 
Power  to  appoint  manager  of  land — Died  in 
donor's  custody— Effect — Construction  of  deed — 
Subsequent  conduct  of  parties. 

Where  a  deed  is  in  terms  an  absolute  sale 
or  gift  in  favour  of  the  temple,  the  fact  that 
the  donor  is  permitted  to  retain  the  instru- 
ment cannot  be  taken  as  sufficient  to  show 
that  he  also  retained  the  ownership  of  the 
laud.  And  where  the  deed  is  clear,  the  evi- 
dence of  the  subsequent  conduct  of  the  par- 
ties, many  years  after  its  execution,  cannot 
assist  in  construing  its  language  or  terms.  A 
person  making  over  tho  land  absolutely  to 
the  temple  has  no  power  to  give  any  other 
person  any  right  of  management  of  it. 
KRISHNA  PILLAI  v.  ARUNAGHELLA 
CHETTIAR.     18  M.  L-  J.  304. 

4  Always  for  ever — Surrounding  circum- 
stances—Conduct of  parties.  23  A.  324—5  G. 
W.  569.— Sec  Conduct  No.  3. 

5  Appallation  given  by  parties  how  far 
a  test  in  doterminii;g  the  nature — Suit  for 
declaration.  6  B.  L.  R.  6i8— 29  B.  19  Col. 
425  P.  I. 

See  also  Nagindis  v.  Kara.   6  B.  L.  R.  630 

6  Charge — Liberal  construction.  Transfer 
of  property  Act  (IV  of  188:i),  Sec.  100— -Do- 
cuments executed  in  the  Mofussil — Contracts 
of  the  people  of  India — Regard  to  be  had  to 
all  the  circumstances  of  a  transaction — Inten- 
tion to  make  land  sectirity  for    payment  of 


Construotion  of  deeds    {Vontd.) 

debt — Charge. 

Document  executed  in  the  Mofussil  coma 
within  the  statomenb  of  the  Privy  Council 
in  Huuoom^nparsaud  Panday  v.  Mmsamit 
Baboooo  Maaraj  Koonwereo  (1850)  G  Moo. 
I.  A.  411,  that  •' deeds  and  contracts  of  the 
people  of  India  ought  to  bj  liberally  con- 
stru.d.  The  form  of  expression,  fha  literal 
sense,  is  not  to  be  regarded  so  much  as 
the  real  meaning  of  the  parties  which  the 
tramacbion    disoloses.'' 

Where  having  regard  to  all  the  cir- 
cumstances of  a  transactioa  there  remains 
no  doubt  that  the  documents  are  suffioiont 
and  do  show  an  intention  to  make  the  land 
security  for  the  payment  of  the  debt  mon- 
tioned  therein,  the  documents  create  a  charge. 
JANARDAN    v.     ANaNT.     10    B    L   R    675 

=  32   B   386.  ....        n       r 

7  Clog  on  eguity  of  redemption— Consoli- 
dation of  securities— Covenant  in  subsequent 
simple  mortgage-deed  not  to  redeem  prior  urn- 
fruciuary  mortgage  wiUiount  paying  the  sub- 
sequent  advance— Interpretation  of  deed.  Mort- 
gage. 

Where  a  person  made  a  prior  usufruc- 
tuary mortgage  of  certain  property  in  fa- 
vour of  three  persons  for  Rs.  1,000  and  subsa- 
quently  made  a  simple  mortgage  of  the 
same  property  in  favour  of  those  porsonsi 
for  Rs.  1,500  (i.  «.,  Rs.  500  plus  Rs.  1,000 
due  on  a  prior  simple  bond^  stipulating 
in  the  latter  deed  that  the  mottgagor  would 
not  redeem  the  property  unless  lie  paid 
"the  said  amounts"  (i.  e.,  the  sums  secured 
by  the  second  mortgage)  with  interest  and 
the  suit  was  brought  for  redemption  of  the 
usufructuary   mortgage   only— 

Held,  that  the  condition  in  the  latter 
bond  did  not  evidence  an  intention  to  con- 
solidate the  amount  thereof  with  that  of 
the  earlier  one,  and  the  plaintiffs  were  nob 
precluded  from  redeeming  the  usufructuary 
mortgage   only. 

Section  61  of  the  Transfer  of  Property 
Act  has  no  application  to  the  case  be- 
cause ethat  section  refers  to  mortgages  oa 
different  properties.  BHARTU  v.  DaLIP. 
3'  A  L  J  678  =  W  N  A  1906,  P  278- 

g    Claim  on  wrong  construction  of  document 

Essence   of  a   negotiable  instrument   in  good 

faith—Good  faith,  meaning  of— Estoppel  effect- 
ing the  hMer  of  negotiable  instrument— Prac- 
tice—Will—Testator— Income  given  for  Ufj,  but 
property  liable  to  be  devised  by  the  donee- 
Effect  of  the  power. 

The  holder  of  a  negotiable  instrument 
has  power  to  give  title  to  any  person  honest- 
ly acquiring  it,  and  it  ia  the  vary  essence  of 
a  negotiable  instrument  that  the  person  ia 
possession  of  it  may  be  treated  as  having 
authority  to  deal  with  it— be  he  agent  or 
otherwise— unless  something  is  known  to  the 
contrary. 

Mere  negligence  does  not  invalidate  the 
title  of  a  person  taking  a  negotiable  instru- 
ment in  good  faich  and  for  value.  If  there 
be  anything  which    excites    suspicion   that 
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there  is  something  wrong  in  the  transaction, 
tho  taker  of  the  inatrumont  is  not  acting  iu 
good  faith  if  he  shuts  his  eyea  to  the  facts 
pi-escnted  to  him,  and  puts  the  iuapioioua 
aside  wiLliout  further  inquiry. 

If  tliQ  bolder  of  negotiahU  instruments 
give  thorn  to  itnother  with  authority  to  that 
other  to  raise  money  upon  thorn  for  bis  own 
purposes,  he  is  estopptd  from  suttiug  up  his 
right  to  tho  negotiable  iustrumonti  adversely 
to  those  who  have  lent  money  on  the  ae 
curity  of  the  instrumauta  and  the  faith  of 
Lhe  authority  of  the  owner.  8  B.  &  0.,  Af), 
at  p  47;  A.  0.  201;  and  L.  R.,  10  0.  P.,  354,  363 
followed. 

Where  a  party  relies  on  a  dooument  in 
support  of  his  olaim  or  defence,  the  mere 
fact  that  he,  in  support  of  that  olaim  or 
defence,  puts  a  wrong  oonatruotion,  it  is  no 
reasouatlo  ground  for  depriving  him  of  the 
right  he  has  on  a  proper  construotioa  of  the 
document.     P.  J..  187,  followed. 

Where  a  testator  gives  by  hia  will  income 
of  certain  property  to  a  certain  person  for 
life,  with  a  power  to  give  the  property  by  a 
will  to  whomsoever  that  person  pleased,  such 
person  takes  a  life-interest  in  the  income  of 
the  property;  and  anyone,  who  takei  under 
tho  latter's  will,  takes  the  property  from  the 
first  testator.  The  only  requisite  condition 
for  a  legal  and  valid  exercise  of  the  power  to 
give  property  by  will  is,  that  the  donee  tak- 
ing under  the  will  executed  in  exercise  of  the 
power  should  be  a  person  who  was  in  exis- 
tence actually  or  in  contemplation  of  law  at 
the  time  of  the  first  testator's  death. — 21 
Bom..  709,  followed.  BAGHAVJI  VIZPAL 
V.    NARANDAS    PARMANANDAS.     8  B-  L- 

E.  921. 

9>     Considerations  in. 

In  cor-struing  expressions  in  deeds,  a 
consideration  is  necessary  of  the  entire  con- 
tents of  the  deed  and  such  extrinsic  evidence 
of  surrounding  circumstances  as  may  be 
required  to  show  in  what  manner  the  lan- 
guage of  the  document  is  related  to  existing 
facts.  It  is  an  improtaut  rule  of  construc- 
tion that  a  passage  is  best  interpreted  by 
reference  to  what  precedes  and  what  follows 
it.  22  A.  149,  2  N.  L.  R.  57,  5  M.  I.  A. 
525  referred  to.  DHONDU  PANDIT  v. 
MAHAISIT  DAULATPURI.     3  H,  L.  R-  97- 

\Q.  Conveyance  —  Composition  deed  — 
Trustees  under  the  deed,  28  B.  364  Col:  480 
P.  I. 

11.  Contingent  deed  —  Execution — Regis- 
tration—  When  a  registered  deed  begins  to 
operate —  Priority — Non  payment  of  consi- 
deration in  full— Mortgage.  29  B.  46  Co): 
47G  P.  I, 

12  Covenant  fov  quiet  enjoyment — Land- 
lord and  Tenant- Assignmsnt  of  lease — Damages 
for  dispossession. 

0,  the  lessee  for  a  term  of  an  occupnncy 
holding,  sold  his  rights  under  the  lease  lo  A, 
covenanting  that  in  case  of  dispossession 
within  the  period  covered  by  the  lease,  he 
should  be   liable   for    damages.     Within  the 
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said  period,  A  was  ejected  from  the  holding. 

Held,  A  was  entitled  to  recover  damages 
from  O,  and  thai  the  measure  of  damages 
would  be  the  loss  which  he  would  suatam  by 
the  deprivation  of  the  enjoymjrit  of  the  laud 
for  the  unexpired  term  of  tho  lease.  ALI 
HASSAN  V.  ORI  LAL.    3  A-  L-  J   601- 

13  JJescription    of  propertu    in    document 
— 7''a/sfl    'particulars  may  be    ignored. 

When  there  is  gufhcieut  descnption  set 
forth  of  the  premises  in  a  docum.mt,  by 
giving  the  particular  name  of  the  field  or 
otherwise,  a  false  descriptioa  added  there- 
to may  be  rejected.  SANTAYA  DEVAPa  v, 
SAVfTRl.     4  B-  L'%   871 

14  Dtity  of  court — Construction  of  document 
— Mortgage  by  conditional  salt — Redemption. 

A  Court  is  bound  to  consider  tho  terms 
of  a  deed  in  accordance  with  tho  view  as  to 
its  true  meaning  which  the  Court  may  en- 
tertain. Any  improper  construction  pub 
upon  it  by  a  party  cannot  be  allowed  to 
prejudice  his  rights,  whatever  they  art  upon 
its   true  construction, 

Where  a  certain  property  was  mortgaged 
by  way  of  conditional  sale  for  a  period  of 
nine  years,  and  it  was  agreed  that  the  sale 
would  be  cancelled  on  payment  of  the 
amount  of  the  consideration  money  in  nina 
years. 

IIHd,  that  the  agreement  of  the  parties 
was  that  the  loan  was  to  be  left  outstand- 
ing for  a  period  of  nine  years,  and  that, 
within  tlvat  period,  the  mortgagee  could 
not  foreclose  th«  mortgage,  nor  could  the 
mortgagors  redeem  it.  HUSANI  BEGUM 
V.  COLLECTOR  OP  OAWNPORE.  4-  A- 
L  J  376  =  A.  W.  N.  1807  P-  183=29  A- 

's««  for  other  facts.  115,  1938  P.  I.  430 
P.  If. 

15  Evidenoe  Act  S.  92— Written  instru- 
ment-Sale deed  or  mortgage— Representation 
tliat  a  aals-deed  would  not  be  enforced  aa 
a  sale  deed— Construction  of  documunt  8  B. 
L.  R.  761  Col:  208  P.  I. 

Ig.  Evidence  Act  S.  92 — Evidence  to  vary 
written  instrument — Execution  of  Sale-deed 
^Subsequent  redemption — Suit  on  footing 
that  the  sale  was  in  fact  a  mortgage.  25  M. 
7  Col;  205  P.  I. 

17  Olft — Go-sharers — Constructioyi  of  detd 
of  gift — Joint  tenancy. 

Where  in  a  deed  of  gift  in  favour  of 
two  persons,  there  are  no  words  indicating 
an  intention  that  the  donees  are  to  take 
as  teniints-ia-commoa. 

Held  that  the  conveyance  in  such  a  case 
constituted  a  joint  tenancy.  MANKAMMA 
KUNWAR  y,  BALKISHAN  DAS.  A.  W-  N. 
1905  P  170 

18  Gift— Mahome dan  Law— Inheritance— 
Gulfrosh  city  Arains  of  Lahore  and  Am- 
ritsar. 

Held,  that,  Gulfrosh,  i.  e.,  flower  sel- 
ling city  Arains  of  Lahore  and  Amritsar 
are    governed   by  Mahomedan    Law  and    not 
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by  cuatoms  ofiboPunjib  ngriciilturigts,  in 
mattera    of  inharitanod    niid     alienaUon. 

Held,  also,  that  where  a  doed  of  gift 
begins  with  numeroug  conditions  limiting 
rights  of  tho  donae,  tb»  l.sl  bain;;  that  the 
doneo  would  ko«p  tbt  property  for  lite,  bat 
it  •nds  by  declAriug  thafc  the  donor  or  his 
heirs  would  bave  no  claim  or  title  to  the 
gifted  prop.^rty,  it  m  a  deed  of  gift  conferring 
absolute  ownership  ou  the  donee  25.  P.  B. 
1882  ref. 

Held,  further,  that  aa  the  deed  of  gift  in 
dispute  WRS  executed  in  1870  and  no  effort 
was  mado  in  time  to  challenge  it,  the  olaim 
xv»3  also  barred  by  limitation,  j\IUS3AjI- 
MAT   TALIA     BIBI   v.   MEHR      BAKHSH, 

7«    p.  W.  R    1908. 

19  Gift — Grant— Conslruction  of—Mtntion 
of  a  person  a.s  Juir  of  granted  confers  no  in- 
ttrtst  on   such    i-)erton. 

Where  a  dead  of  grant  to  a  widow,  re- 
cites that  she  has  no  other  heirs  th».n  her 
daughter,  and  that  the  landa  shall  belong 
to  aach  daughter  at  bar  death,  the  grant  is 
not  to  be  construed  as  a  grant  to  tlie  widow 
and  her  d&ugliter.  The  grant  is  absolute 
and  to  the  widow  alone,  tha  daughter 
taking  no  interest  under  it.-BENGr ABAWMY 
NAIOKEN     V.     GANGAMMAL,    29      Mad 

soo. 

20  Gift — Ayautika— 7i73f.Ti^«  of  inheritance 
— hife  estate  lolth  remainder  over — Mesnt 
^profits 

C,  a  Hindu,  executed  a  deed  of  gift  in 
favour  of  his  sister  D,  by  which  he  gave 
her  a  Zamindari  for  her  iiiaintenaace,  and, 
after  laying  down  that  she  was  to  get  her 
name  registered  and  enjoy  possesdloa  during 
her  life-time,    provided   as  follows  : — 

"  On  your  death,  your  huRbaud,  sons, 
grandsons  and  other  heirs  in  succession  will 
continue  to  enjoy  and  possess.  The  power 
to  dispo3a  of  by  gift  or  sale  will  aucces- 
•ively  vest  in  your  husband,  sons,  grand- 
sons and    others,  " 

Hddy  that  the  effect  of  the  deed  was  not 
to  confer  upon  D,  a  life-estate,  with  the 
remainder  to  her  husband,  but  it  coaferrad 
upon  her  an  heritable  estate,  so  as  to  make 
the  property  Ayautika  Siridhan  to  which 
her  unmarried  daughtor  was  entitled  to 
succeed  on  her  death  in  preforenca  to  her 
husband. 

Hdd,  furher,  that  though  some  of  the 
heirs  were  named,  they  were  to  succeed  as 
heirs,  and  the  enumsration  must  be  taken 
to  be  an  inaccurate  one  and  in  wrong 
order. 

Held,  further,  that  when  a  person  who 
was  the  natural  guardian  of  an  infant  got 
his  name  rogsitered  by  an  untrue  roprGr,9n- 
tatiou  that  he  and  not  the  infant  was  en- 
titled to  the  estate,  his  possession  rau^t  be 
taken  to  have  been  adverse  to  that  of  the 
infant,  and  tlie  latter,  upon  attaining  ma- 
fority,  is  entitled  to  mesne  profits  from 
the  date  of  the  registration  of  the  name 
and  not  merely  for  thrgo  years   preoouing 
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the   suit.     BASANTA      KUMARI     OEBI    v, 

K\^rfF<:-riYA  kumari  debi,   t  C- L- J. 

tb8.     (P.     C).  r.  •  .      r, 

21  Gift— Maintenance— Duration  o/— C.jh- 
itruction   of  agreonent. 

Gift*  or  contracts  expressed  to  'v«  fot 
maintenance,  and  indefinite  as  r^g^rds  dur- 
ation, may  be  shown  by  the  aota  of  fche 
parties  or  other  circumBtaucos  to  be  intended 
to  operate  in  perpetuity  ;  but  jprhna  faci» 
they  are  limited  to  the  life  either  ofgiautor  or 
grantee.  KARIM  NENSEY  v.  HBfMHIGHS. 
«8  L  A.  198  =  6  C  W.  N  1  =  8  3-  L-  K-  473 
=J6  B.  568. 
»ll(a)    Gift. 

Where  a  parson  executes  a  document  la 
favor  of  another  in  the  nature  of  a  powsc 
of  attorney  and  usufructuaiy  mortgagee  at 
the  saiiie  time  enjoining  the  mortgage,  to 
hand  over  the  laudg  after  th«  discharge  of 
his  debt  to  a  third  person  in  respect  of 
whom  the  document  purported  to  oonski- 
tute  the  mortgagee  a  guardian; — 

Held,  that  the  document  cannot  be  con- 
strued as  gift  to  the  said  person.  GUNAI- 
YAN  V.  KAMAKSHI  AYYAR.  26  M.  330 
at  844. 

22  Gift  to  daughter— Gift  to  a  female— Res- 
tricted right  to  alienate. 

Held,  that  it  depends  upon  the  terms  of 
a  deed  of  gift  whether  the  donee,  a  female, 
acquired  an  absolute  title  or  merely  a  life 
•state  thereby.  Upon  construction  of  the 
deed  of  gift  in  dispute,  held,  that  it  gave  by 
implication  a  heritable  estate  with  the  powor 
of  alienation.  10  AIL,  495  and  9  Cat.,  8-:o, 
referred  to.  THAKUR  SINGH  v.  NOKFIE 
SIISGH.  W.  N.  A- 1801  p.  84-23  A-  309. 
28  Gift  to  sister— Hi7idLL  Law— Gift  to 
feviale— Estoppel. 

Held,  upon  the  construction  of  the  deed 
of  gift  in  favour  of  the  plaintiffs'  mother 
that  she  obtained  ao  absolute  right  to  the 
land  gifted  and  not  merely  the  right  to  re- 
ceive the  produce  thereof. 

Held,  that  the  plaintiffs  having  ratified 
an  absolulo  gift  of  property  by  their  father 
in  their  mothci's  favor  were  not  entitled  to 
plead  that  their  father  had  no  right  to  assign 
the  property.  BOilMALI  MUSILIGADU  v. 
MADUGULA  NANNIGADU.  15  M-  li.  J. 
492. 

24  Gift  to  wife—Hidu  Law — Alienation  by 
widow— MitahsJiar a— Property  givenyr  devised 
to  wife  by  husband. 

Held,  that  under  the  Hindu  Law,  in  tho 
case  of  immoveable  property  given  or  devised 
by  a  husband  to  bis  wife,  the  wife  has  no 
power  to  alienate  unless  suoh  power  is  con- 
ferred in  express  terms.  Jeawun  Panda  u. 
Mussummat  Soua  {N.  W.  P.  H,  0.  Rap.,  18G9, 
p.  GG) ;  i\Ioulvio  Mahomed  Shumsool  Hooda  v. 
Bhewukram  (L.  R.  2  1.  A.  7);Janki  y.  Bhai- 
I  ron,  (T.  L,  R.  19  All.  133) ;  and  Lalit  I^Iobaa 
Singh  Ray  v.  Chukkun  Lai  Ray  (I.  L.  R.  24 
Cal.  834),  referred  to.  SURAJMANI  v.  RABI 
NATEL  A.  VV-  N- 1903  P-  66  =  -25  A-  351- 
23    Gift  to  luife— Hindu    Law— Power  of 
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donee  to  alienate. 

In  a  dood  of  giffc  to  hia  wife,  the  donor 
a  Hindu,  after  reciting  that  he  was  in  possfis- 
Bion,  as  proprietor,  of  fharea  in  certain 
villages  doolaiod  that  he,  of  his  own  free  will, 
trauaferrod  tha  shares,  of  which  he  was  pro- 
prietor, to  his  wife  and  '*  put  her  in  pro- 
prietary {malikana)  possession,  authorising 
her  to  retain  possession  of  the  same  as  pro- 
prietor (maiik)  together  with  land  revenue, 
miscellaueou?  items  etc."  Then  followed  the 
provision.—"  In  case  of  proper  necessity,  she, 
as  my  reprcsntative,  is  at  liberty  in  every 
respect  to  transfer  the  property  by  sale  or 
mortgage  either  in  my  life-time  or  after  my 
doatii.  No  objection  taken  by  any  person 
ehall  be  held  as  fit  to  be  allowed  in  this  respect. 

Held,  that  the  provision  in  the  deed  of 
gift  that  in  case  of  proper  necessity,  tho  donee 
should  bo  at  liberty  to  transfer  the  property 
either  by  sale  or  mortgage,  can  mean  nothing 
else  than  that  she  should  not  transfer  the 
property  unless  a  legal  necessity  arose  for 
doing  so.  It  is  well  established  by  authorities 
that  ordinarily  a  gift  by  deed  or  will  by  a 
Hindu  to  his  \vi  3  does  not  carry  the  absolute 
interest  in  the  i  ;.^euce  of  some  indication  of 
an  intention  tua.t  she  should  have  such 
absolute  interest  in  the  property.  JAMNA 
DAS    V.    UAMAUTAR   PANDE.      A..   W.    N- 

1904  P  278-1  A  L  J  759=27  A-  864. 

26  Grant  of  land  by  Government  to  three 
members  of  joint  family  and  a  stranger-^ Joint 
tenants — Tenants  in  common. 

In  1866  the  Government  in  recognition 
of  loyal  service  granted  five  villages  to  J., 
O.  N.  and  P.  The  grantee  P.  was  a  stranger 
to  thb  family  of  which  the  other  three 
grantees  wore  members,  and  he  got  his 
share  in  tho  grant  partitioned  shortly  af- 
terwards. In  1874  J.  C.  and  N.'s  widow  sold 
their  ehares  to  one  Nur  Ahmad  from  whom 
tho  defendants  derived  title.  N.'a  widow 
died  in  1899.  In  1901  the  sons  of  C.  and  G., 
a  nephew  of  J.,  and  N.,  brought  a  suit 
against  the  defendants  to  recover  N.'s  share 
in  the  property  alleging  that  N.'a  widow 
had  no  power  to  alienate  more  than  her 
life-interest  in  the   property. 

Held  that  the  grant  to  the  four  gran- 
tees balng  upon  its  true  construction  a 
grant  to  iboni  as  joint  tenants  and  not  as 
tenants  in  common,  tho  sale  impugned  was 
a  valid  transfer,  for  on  the  death  of  N.  his 
shfivo  lapsed  to  the  other  grantees,  and  G. 
RC'suired  no  interest  whatever  in  the  pro- 
perty. GOBIND  PRASAD  v.  INAYAT  KHAN. 

W.  N.  A.  1904  p.  269=27  A-  810. 

27  Grant — Burden  of  proof —  Inamdar — 
Ilille  inciuded  in  the  boundaries  of  Inam- 
clftrs  village — Claim  against  government- 
Adverse  possession.  28  M.  69 — See  Col.  2055 
P..  I. 

28  Grant  for  maintenance — ^proprietor' 
For   ever.'' 

There  seems  to  be  no  doubt  that  in  the 
case  of  a  grant  for  maintenance  the  words 
» proprietor'  and  '  for  ever'   will  aot  perse 


create   an   inheritable     estate.     RAMESHAB 
BAKHSH   SINGH   v.    ARJUN   SINGH.     88 

A ,  194  P  C 

29  Grant  for  maintenanoe — Annuity  to 
A — Hamesha' — Surrounding  circumstance  — 
Conduct.     23    A.  324— Sc«   Conduct  No.  3. 

30  Grant  for  maintenance — Hindu  loidow 
to  use  iiro'perly  as  she  likes — Provision  that 
after  her  death  what  remains  should  go  to  A 
— Effect   and  validity  of  the  -provision. 

Where  under  a  family  agreement  a 
Hindu  widow  is  given  power  to  use  the 
property  of  her  huaband  as  she  pleases  both 
on  her  own  behalf  and  for  charities,  she 
obtains  an  absolute  estate  in  it.  Any  provi- 
sion that  after  her  death,  somebody  else, 
not  her  legal  heir,  should  get  the  property 
is  void  and  does  not  cut  down  the  state. — 
24  Ch.  D.  616  foil.  JUMNABHAI  v,  DHAR- 
SEY.    4  B.  L.  R  303. 

31  Hindu  Law— Partition  between  father 
and  sons — Stipulation  that  father  and  junior 
wife  should  'hold  and  enjoy  ''the  father's 
share — Effect— Construction  of  gift  to  wives 
under  Hindu  lata. 

The  general  rule  of  Hindu  law  with 
regard  to  the  construction  of  gift  by  Hindus 
in  favour  of  their  wives  is  that  the  wife 
should  not  be  deemed  to  take  an  absolute 
estatj  unless  it  is  clear  that  this  was  the 
intention  of  the  donor.  By  a  deed  of  par- 
tition, entered  into  between  a  father  and 
his  sons  by  a  senior  wife  after  a  recital 
that  the  jurior  wife  had  no  issue  up  to 
date,  it  was  declared  that  the  father  and 
his  junior  wife  should  hold  and  enjoy  cer- 
tain of  the  family  properties  perpetually 
from  that  day  forward  from  generation  to 
generation  with  powers  of  alienation  by  sale, 
gift,    mortgage   or    otherwise: 

Held  that  the  parties  intended  that  tha 
junior  wife  should  acquire  an  estate  in  the 
properties.  Tha  fact  that  she  may  not  have 
been  a  co-parcener  wai  immaterial.  It  was 
competent  for  the  co-parceners  who  were 
entitled  to  participate  in  the  partition  to 
agree  that  the  share  of  one  of  the  co-parce- 
ners should  be  held  jointly  or  in  common 
with  a  party  who  otherwise  would  not  have 
been  entitled  to  participate  in  the  partition. 
Jageswar  Naraia  Doa  v.  Ram  Chandra  Dutt 
(I.  Ij.  R.,  23  Cal.  670),  followed.  Seshayya 
V.  Narasamma  (I.  L.  R.,  22  Mad.  337),  dis- 
tinguished. 

Held,  also  that  the  junior  wif*?  took  as 
a  tenant-in-common  with  her  husband  and 
that,  after  the  death  of  the  latter,  she  was 
entitled  to  a  moiety  of  the  property.  — MU- 
THU  MEENAKSHI  AMMAL  v.  OHENDRA 
SEKHARA    AYYAR,    27   M   498- 

32  Hindu  Law— Partition — No  misjoin- 
der—Plaintiff  claiming  a  share  as  a  mem- 
ber of  ioint  faiaily  and  other  share  as  heir 
of  another  member.  28  C.  785  Col.  1425 
P.    I. 

83  Hindu  Law — Partition— Requisites  for 
Partition — Deed  defining  and  alloting  shares 
—Effect  on  deed  of  siLhseq_uenl  C'jnduct,  of  ih9 
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parties — Effect  of  deed  as  regards  minor  mem- 
bers of  the  joint  family — Re-union  of  member 
after  once   separating   himself. 

Au  iJcrarnama  executed  by  the  members 
of  a  joint  family,  soma  of  whom  vvere  minors, 
stated  in  unarabiguouB  terms  that  defined 
shares  in  the  whole  joint  property  had 
been  allotted  to  th»»  ueveral  co-parcenera, 
and  also  gave  liberty  to  any  of  the  parties 
to  it  "  either  to  live  together  as  a  member 
of  the  joint  family  as  before  or  to  separate 
his   own    business": 

Held  that  the  effect  of  the  deed  was 
to  cause  a  separation  in  estate  and  inter- 
est between  all  the  co  parceners.  The  clause 
giviog  the  parties  the  option  of  being  joint 
or  separate  was  not  inconsistent  with  a 
separation  in  estate.  It  conferred  on  the 
parties  no  larger  liberty  of  choice  than 
they  would  have  had  without  it.  They 
might  elect  either  to  have  a  partition  of 
their  shares  by  metes  and  bonds,  or  to  con- 
tinue to  live  together  and  eni:)y  their  pro- 
perty in  common  as  before.  Whether  they 
did  one  or  the  other  would  affect  the  mode 
of  enjoyment,  but  not  the  tenure  of  the 
property  or  tlioir  interest  in  it,  which  was, 
on  tne  principle  of  the  case  of  Appovier 
V.  Bama  Subba  Aiyan,  (11  M.  I.  A.  76), 
determined  by  the  allotment  to  them  of 
defined  shares  by  the  ikrarnama.  The  legal 
effect  of  the  ikrarnama  could  not  be  con- 
trolled or  altered  by  evidence  of  the  sub- 
sequent conduct  of  the  parties  ;  but  such 
conduct  in  this  case  was  not  inconsistent 
with  an  intention  to  suljeot  the  whole 
property  to  a  division  of  interest,  although 
it  was  not  immediately  to  be  perfected  by 
an    actual    particion. 

Held,  also,  that  the  ikrarnama  was  bind- 
ing on  the  minors.  It  followed  from  the 
admitted  right  of  any  co-parcener  to  claim 
partition  that  a  valid  agreement  for  partition 
could  be  made  during  the  minority  of  one 
or  more  of  the  co-parceners.  If  it  was  un- 
fair or  prejudicial  to  their  interests  the 
minors  could  by  proper  proceedings,  on 
attaining  majority  set  it  aside  so  far  as 
it  concerned  themselves.  BALKISHEN  DAS 
V.    BAM   NABAIN     SAHU,    30   I   A  139  = 

OWN  758  =  80  C  738. 

34  Hindu  Law— Partition -Suit  for  pos- 
Bession — Defendant  claiming  title  under  a 
document  executed  by  plaintifi's  father.  6 
C.  W.  N.  863  Col:  1665  P.  I. 

35  Heading  —  Mortgage — Construction  of 
deed— Mortgage  or  lease — Land  transferred  for 
ten  years — Profits  to  go  in  liquidation  of  debt — 
Suit  for  redemption  brovglit  before  expiration 
of  term — Transfer  of  Property  Act  (IV  of  1882), 
s.  •SS  (d),  and  98 — Dekkaa  Agriculturists* 
Belief  Act  {XVII  of  1879).  ss.  3  (z)  and  15  A. 

By  a  deed  dated  the  2ud  November  1893, 
it  was  provided  that  in  consideration  of  a 
debt  of  Ks.  240  due  by  the  plaintifi  (an  agri- 
oulturiBt)  to  the  defendant,  the  latter  was  to 
take  possession  of  certain  land  for  ten  years 
Kud  stpproprleiitg   iho  iucvue  thuik'Qgf  iu  liiiui* 


Construction  of  deeds    {Contd.) 

dation  of  the  debt,  and  that  after  the  expiry 
of  the  said  period,  the  right  to  the  land  waa 
to  cease.  The  deed  was  headed  "mortgage 
deed  with  possession  regarding  land."  Be- 
fore the  expiration  of  the  ten  years,  the 
plaintiff  brought  this  suit  for  redemption 
and  possession,  alleging  the  transaction  to  be 
a  mortgage. 

Held  that  it  was  a  mortgage  and  that  the 
plaintiff  was  entitled  to  redeem  even  before 
the  expiration  of  the  mortgnge  term  of  tea 
years.  TUKABAM  BIN  MAIRAL  v.  BAM- 
CHAND  MALUKCHAND.     3-    B-  L-  R.  778 

-26  B.  252 

36.  Intention  of  parties— Evidence — Oral 
evidence  as  to  contents  of  documents— Fraud 
— Want  or  failure  of  consideration — Mort- 
gage—Sale deed.  8  B.  L  E.  287  Col:  287 
P.  I. 

37  Intention  of  parties— A  trustee  who 
has  been  removed  can  sue  for  declaration  of 
his  right  of  trusteeship.  9  B.  L,  B.  514 
Col:  442  P.  I. 

38  Lease — Construction  of  document. 

In  a  suit  for  ejectment,  the  plaintiff  pro- 
duced a  document  in  support  of  his  case 
which  ran  thus  :— "  I  take  the  shop  on  rent 
of  Bs.  50  per  annum  without  any  limit  of 
time  for  ever  *  *  *  i  shall  pay  the  rent 
month  by  month  rateably  to  P.  *  *  *  Oa 
non-payment  of  rent,  a  right  to  ej^ct  the 
tenantg  shall  at  once  accrue  to  the  owner  of 
the  shop.'*  The  Court  of  first  instance  found 
the  document  to  be  a  kerayanama  and  re- 
fused to  admit  it  in  evidence  on  the  ground 
that  it  was  insufficiently  stamped  and  not 
registered  and  then  dismissed  the  suit  with- 
out going  into  any  other  evidence. 

Held  that  the  document  was  admissible 
in  evidence,  inasmuch  as,  strictly  sp.aking, 
it  was  neither  an  agreement  nor  a  loaia 
nor  a  counterpart  of  lease  but  a  mere  state- 
ment of  the  intention  of  the  writer. 

Held  also  that  the  Court  was  still  more 
in  error  in  refusing  to  accept  other  evidence 
because  it  considered  the  document  inad- 
missible.    BENI  V.  PUB4N  DAe.     27  A  190- 

39  Lease — Fishery-Jurisdiction-  -Bevenue 
Court— Bent  of  tank,  suit  for— Fishery,  right 
of.     31  O.  937  Col.  27  P.  II. 

40  Lease— Grant  ''as  a  zamindari  vil- 
lage"— Form  of  suit— Jurisdiction  of  Civil 
and  Bevenue  Courts— Oudh  Bent  Act  25  A.  1. 
(P.  C.)  Col.  421  P.  I. 

41  Lease — Landlord  and  tenant — Agree- 
ment to  lease  providing  for  renewal  of  lease — 
Option  of  lessor — Arbitrators — Valuators 
80  C.  831   Col.  1209  P.  I. 

42  Lease— Document.  Construction  of — 
Istemrari  ^lo\i\iVQ.x\— Grant— Impartible  es- 
tate. 

The  proprietor  of  an  impartible  estate 
granted  to  his  wire  certain  villages  in  istem- 
rari mokurari  reserving  au  annual  rent. 
The  deed  contained  the  following  'I,  the 
declareut,  or  any  representatives,  have  or 
shall  have  no  claim  or  right  or  dispute 
theittty  (iiiauttte's  posaesijiou  and   uycupatiou 
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and  appi-opriation  of  tbo  produce)  •xcept  the 
aforoBaid  rejit.' 

Held,  that  the  words  istcmrari  moJcicrari 
in  a  "patla  do  not  perse  convey  an  estate  of 
inheritance  and  the  giant  did  not  creat*  a 
permanent  and  heritable  tenure.  AGIN 
BINDII  UPADITYA  v.  MOHAN  BIKUAM 
SHAH.    30  C  20 

43  Leas?, --Contract — Contract  to  sh<ire 
right   to  get  lease  — Rgistration — NcccssUi/  for. 

A  contract  by  which  a  person  ftgrooa  to 
give  a  two- thirds  share  in  a  lease  to  obtain 
which  he  hf.s  entered  into  a  contract  wit!i 
a  third  pnrty  does  not  require  res?istration. 
MOHENDUA  NATH  IvIOOKEIlJI':!!^  v.  KALI 
PUOSAD  JOUURI.    30  C-  265  at  279,  280. 

44  Lease— -Estoppel — ]\Iatter  of  law — 
Landlord  and  tenant — Mukurari  Istemrari. 
80  C.  883  Col.  153  P.  I. 

45  Lease — Malabar  hn.\9—Kanom  for  fixed 
period — Kanomdar  to  enjoy  portion  of  produce 
for  interest— Anomalous  mortgage — Forfeiture 
not  e-niitled  by  diiclaimcr  of  mvrtgagor^s  title 
by  kanoniddr — Suit  to  recover  the  land  prior  to 
expiration  of  period— Maintainability. 

By  the  terms  of  a  kanom  deed,  a  term 
of  59  years  was  provided  for  its  redemption, 
the  amount  was  Rs.  500,  and  the  kanomdar 
was  to  enjoy  a  portion  of  the  produce  for 
interest  of  the  kanom  and  to  pay  the  balance 
of  the  produce  annually  to  the  mortgago.: 
— the  jenmi.  Prior  to  the  expiration  of  the 
term,  the  kanomdar  disclaimed  the  title  of 
the  janmi,  who  tliereupon  brought  the  pre- 
sent suit,  claiming  the  right  to  do  so  by 
reason  ci  the  disclaimer. 

Heli  that  the  transaction  was  anomalous 
mortgage  undi;r  the  Trant^fcrof  Property  Act, 
and  not  a  lease,  and  the  disclaiuisr  of  the 
janmi's  title  by  the  kanomdar  would  not  en- 
tail a  forefeiture  so  as  to  enable  the  jonmi 
to  sue  for  redemption  of  the  mortgage  before 
the  expiration  of  the  59  years.  The  suit  was 
therefcre  premature.  IlAMAN  NAIR  v. 
VASUDEVAN     NAMBOODRIPAD.     27    M- 

26 

4G  Lease— Where  pergonal  quality  of  a 
party  a  material  ingredient.  7  C.  W.  N,  229 
r-30G.  265  Ool.  403P.  I. 

47  Lease  from  the  mortgagor  in  posses- 
sion— Precarious  title  of  the  lessee — Para- 
mount title  of  the  mortgagee  against  mort- 
gagor and  lessee.  6  B.  L.  B,  995.  See  Col. 
628  and  O.  XXII  R.  10--S.  372  G.  P.  G. 

48  Lease — Specific  performance,  suit  for 
— Covenant  for  renewal  of  lease — Time,  whe- 
ther or  not  of  the  essence  of  the  contract. 
27  A.  696  Col.  407  P.  I. 

48  a.     Limitation— ''  On  demand''. 

Oa    construction  of  a  deed,    held  that  the 
words  "  on  demand  "  were   intended    to    im- 
port a   condition  of   a  precedent   demand  for 
the    purpose    of    limitation.     VYTHILINGA  i 
NADaN  NARAYANASAMI  AYYAN.     ir]i£.  i 
L.  J.  S64. 

49  Maintenance     deed,     conUniclion    of 
^^  Putra  Fui,rad%  santan,''  meaning  of—Iiucn 
tion* 


Construction  of  deeds    (Contd  ) 

In  construing  a  doed,  the  qtio^tion  is,  not 
what  the  parties  to  a  deed  may  have  intend- 
ed to  do  by  entering  into  the  deed,  but  what 
is  the  meaning  of  the  words  used  in  that 
deed.  9  H.  L.  0.  114  (140)  E ;  3  C.  L.  J.  224 
(234),  5  G.  L.  J.  208  (215)  -34  0.  358  (3G7),  R. 

The  words  "  putra  pv^tradi  aantan  " 
(sons,  gradaona  and  the  like  issue)  have  a 
defined  and  wellaicertained  meaning  and 
mean  all  the  heiri,  male  and  female,  though 
the  two  heirs  expressly  rasntioned  are  the 
first  two  of  the  male  heirs.  8  I.  A.  40  (62)— 
7  0.  304  (315),  5  I.  A.  138  (147) -4  0.  23  (27)  — 
2  O.L.  R.  339  (348);  24  I.  A.  76  (88)-24  0. 
834  (819)  R. 

The  word  '  santan '  means  iiiua  both 
male  and  female.  7  W.  R.  320,  24  W.  R.  268 
R. 

In  a  deed  of  maintenanoo,  the  grantor 
used  the  following  worde  ;  "  Upon  your  d2ath, 
your  aous,  grandsons  and  the  like  i8«!ue,  thab 
is,  your  male  suooessors  in  the  dascsnding 
line  shall  continue  to  get  tho  same.*' 

Held,  thit  the  words  "  your  mala  suc- 
cessora  in  the  daaoanding  line  "  are  nob  ex- 
planatory, bub  are  used  in  a  reatriotive  sense 
to  oxolade  female  heirs. 

Held,  on  a  construobion  of  the  deed, 
that,  upon  the  deabh  of  tha  wife  leaving  a 
daughter,  no  right  to  the  m^ttnbenanoa  al- 
lowance accrued  to  the  husband.  KI3H0RI 
M9H\N  3ANYAL  v,  SHIB  CHANDRA  LA- 
HIRI.     7  C.  L.  J.  %dl. 

50  Mortgage — Requigibes  of  tender  seek- 
ing possession— Redemption.  10  B.  L.  R.  203 
Gol.  650  P.  I. 

51  Mortgagee  to  receive  malikana  as  in- 
terest and  a  certain  rate  within  a  fixed  time 
or  to  get  actual  posseaston  in  case  of  default 
—  17  P.  W.  R.  1903  Col.  1943  P.  1, 

53  Mortgage— Deed,  construction  of  —  In- 
terest— Possession — Liability  of  viorlgagee  in 
possession  to  account  for  rents  and  profits. 

The  defendants  were  in  possession  of  two 
shops  under  a  mortgage  from  the  plaintiffs. 
The  plaintifis  sought  to  recover  possession 
alleging  that  the  mortgage  debt .  had  bean 
satisfied  by  the  rents  and  profits  of  the  shops. 
The  defendants  pleaded,  inter  alia,  that  they 
were  not  liable  under  the  terms  of  the  morb- 
gagtj  to  render  an  account  of  the  rent  realized. 
The  material  portion  of  the  mortgage  was  in 
the  following  terms.  "We  have  borrowed 
nine  hundred  and  fifty-one  (951)  rupees  in 
cash  of  the  Nana  Shahi  coin  on  account 
thereof  and  paid  the  same  to  Punno  and 
Chunnu  of  Saugor.  Interest  shall  be  paid  on 
this  money  at  Re.  1  per  cent.  Rupees  9-3-6 
shall  be  paid  for  every  month  as  the  sum 
remainiog  after  deduction,  the  promised 
time  being  five  years.  Should  we  pay  the 
money  within  five  years,  we  shall  got  the 
shop.s.  We  shall  pay  the  expenses  relatingsto 
tl!e  two  shops.  Should  they  be  paid  by  the 
m^itgi^goes,  we  shall  pay  them  the  same 
together  with  interest  without  any  objection.'' 

Hdd,  on  a  construction  of  the  mortgage, 
(Staislsy,  G.  J.  aud  Blaik  J,,  dissmiimte)t 
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that  there  being  no  contract  to  the  contrary, 
tho  mmtgagees,  if  tboy  got  posseasion,  which 
they  did,  wcie  bound  to  account  for  tho  renis 
and  pioiita  received  by  thciu  whilat  in  auch 
posstbaion.  There  was  no  agroemeut  that  Lho 
luorlgagees  ahould  take  the  rents  and  ptofita 
without  accouninig  in  addition  to  tlio  stipu- 
lated interest  MaDAKI  v.  13ALDK0  TitA- 
SAU.     27  A.  351. 

53  Mortgage  or  sale — iteal  agreement  be- 
tween panics  whether  embodied  in  document 
or  not.     8  li.  L.  ii.  GiU  Col.  207  P.  1. 

54  Mortgage — GoudiLion  of  a  mortgage 
bond — Privy  Council — Second  appeal — 11  C. 
P.  L.  ii.  1901  P.  4'J.     iSee  Condition. 

55  MortijcKjc — Suit  for  redonption — Pos- 
session on  dejuuU  of  ijayvient  of  iiUerest,  sti- 
pulation for — Interest — Uonstruotion  of  mort- 
gage deed. 

This  was  a  suit  for  redemption  of  a 
mortgage  deed,  the  material  portions  of 
whicLi  were  as  follows: — 

••That  1  will  pay  interest. ..year  after 
year,  aud,  should  ibere  be  a  default  in  pay- 
ment of  interest  for  any  year,  the  mort- 
gagee can  at  once  take  possession  oi  the 
mortgaged  property.  That  whatever  profits 
may  be  left  alter  payment  of  the  Govern- 
ment iievenue,  etc.,  will  be  appropriated 
by  the  mortgagee  in  lieu  of  tho  interest. 
That  whenever — tho  principal  sum  and  the 
remaining  interest,  tlig  mortgaged  property 
"Will  be  redeemed." 

Tho  mojitgagee  did  not  take  possession 
until  several  years  after  the  first  default. 

Held,  that  tho  mortgagee  was  entitled 
to  get  interest  for  the  period  be  was  out  of 
possession.  10  O.  C.  29  and  id  A.  89  K;  17  B. 
425  and  9  O.  C.  IM  distinguished.  liAM  DIN 
V.  KaM  PRASAD,     ii  0-  C-  323, 

56  Mo)  tgaye— Construction — Unconditional 
promise  to  pay,  if  implies  pergonal  UabiUty 
—  Transfer  of  Property  Act  S.  90. 

If  a  person  promises  to  pay  a  certain 
sum  of  money  with  interest.,  and  hypothe- 
cates certain  property  as  security,  without 
auy  express  covenant  that  he  would  be  per- 
sonally liable,  or  without  slating  any  mode 
of  payment,  he  is  personally  liable,  and  a 
decree  under  3.  90  of  the  Transfer  of  Pro- 
perty Act  ahould  be  passed  in  such  a  case 
against  the  mortgagor,  if  the  sale-proceeds 
of  the  mortgaged  property  do  not  satisfy 
the  entire  dt,bt  and  the  right  to  have  such 
a  decree  is  not  time  barroa.  4  C.  L,  J.  -aHj 
appr.;  JO  C.  7iO;  16  C.  510,  R.  ilAM  Kl- 
SUORiii  GIR  V.  SURAJDEO  PliiRSHAD 
SIINGII.     13  C-  W.  N-  13^' 

57  Morigage  -Hypothecation  bond— Lease 
of  even  late  husband  of  mortgigeo — Inter- 
est—Liability of  mortgagor— :i7  M.  Qij—lSee 
ConsideiaLion  No.  k!'6. 

58  Morigage — Mortgage  loiili  possession  for 
a  term  certain — Mortgagee  unable  to  obtain 
possession  of  part  of  ilie  property  mortgaged 
ayid  coubCiiuoktiy  fading  lo  recjup  mo,iey  ad 
vanced—Sicit  by  mortgagor  oti  expiry  of  ttnn 
to  recover  possession. 

The    plaintiff    representing    himself     to 


Construction  of  deeds    iContd.) 

have  absolute  proprietary  right  in  certain  vil- 
lages,  and  in  consideration  of  advances  which 
had  been  made  to  him  by  the  defendant,  •  xe- 
cuted  what  purported  to  be  a  mortgage  of 
the  villages  witli  poaae.ssion  to  tho  deteud- 
aut  for  14  yeara,  tho  deed  proviuing  that, 
on  "the  expiration  of  the  terra  tho  mort- 
gagor shall  come  into  possession  of  the  mutt- 
tiuj^ed  villages  without  settleraent  of  ac- 
count, that  on  the  expiration  of  tho  terni 
tho  mortgagoe  shall  have  no  power  wbat- 
ever  in  respect  of  the  said  e.^tato  winch 
after  the  expiraoion  of  the  term  of  this 
mortgage-deed,  shall  ha  returned  to  the  mort- 
gagor without  his  paying  the  mortgage 
money  secured  under  this  document" 
When  the  term  had  expired,  tlie  mortaaae,' 
refused  to  give  up  posd^ssion  of  such  o°f  th« 
villages  as  he  had  been  able  to  get  posses- 
aon  of  on  the  ground  tliat  owing  to  the 
misrepresentation  of  the  mortgagor  he  had 
not  received  the  full  benefit  purported  to 
be  given  him  by  the  mortgage,  and  had 
consequently  been  unable  to  recoup  himsr^if 
the  money  he  had  advanced,  and  he  claim'ed 
the  right  to  hold  the  property  until  he  had 
so  recouped  him.self.  In  a  suit  by  the  mort- 
gagor to  recover  possession,  the  above  ground 
was  htld  by  boLh  the  lower  Courts  to  h% 
well  founded;  and  it  was  contended  that 
the  plaintiii,  having  broken  his  part  of  thi 
contract  by  failing  to  give  the  defendant 
possession  of  the  entirety  of  the  premises 
comprised  in  the  mortgage,  ought  not  to  b« 
allowed  to  enforce  th«  contract  against  th« 
mortgagee. 

Held  by  the  Judicial  Committee  that  tho 
plaintiff  was  entitled  to  rely  and  wag  re- 
lying on  his  proprietary  right,  and,  in  i\i% 
absence  of  any  stipulation  express  or  im- 
plied in  the  mortgage  deed  depriving  him 
of  the  right  to  recover  possession,  he  was 
entitled  to  succeed.  KIDHA  SAH  v  IMUR- 
LIDHAR.  7C.  W.  N.289  =  5  b.  L.R.  lU 
=  5  C.  W.  N.  283  =  30  L  A-  64  =  25  A- 115 
(P.  C) 

69  Mortgage— Bond  and  rental  agreement 
executed  on  same  date  and  identical  in  many 
terms— Effect— One  and  the  same  transaction 
—Obligations  to  be  gaihired  from  both— 
''  Damdiipat''  Bidt—Iaapp'Acability  to  cases 
governed    by   Transfer   of  Property    Act. 

By  an  instiument  described  as  a  "pos- 
sessory mortgage  debt  bond  "  which  recited 
that  the  house  described  in  it  was  put  in 
the  possession  of  the  mortgagee,  the  mort- 
gagors undertook  to  clear  the  mori-age  debt 
by  paying  Rs.  Go- 10-0  before  the"2oth  of 
eucu  month,  namely,  Rs.  35  for  principal 
and  Rs.  30-10  for  interest,  and  authorised  the 
nioitgagee  to  lot  the  house,  and  credit  the 
rent  towards  the  aforesaid  pri;  c  pal  and 
intere.st.  The  bond  further  piovideu  that  in 
case  the  rent  derivable  item  ilie  h-use 
shoL. Id  fall  short  of  tho  amount  pi} able 
every  month,  the  mcr  gigois  would  thera- 
solves  pay  thom  on  the  duo  dates  anJ  that, 
in    deluult,    they   would    pay    compound    in- 
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terest.  In  oase  the  amounts  payable  should 
not  be  paid  for  five  months,  the  mortgagees 
were  to  recover  the  debt  from  the  mort- 
gagors. On  the  same  day,  the  mortgagors, 
by  a  separate  agreement,  rented  the  house 
from  th«  mortgagees  at  a  rental  of  Rs.  30- 
10-0  per  mensem,  payable  by  the  25th  of 
•ach  month  with  compound  interest  on  the 
amount  of  rent;  in  default  at  the  same  rate 
as  that  payable  under  the  mortgage  bond 
in  case  of  interest  being  in  default.  The 
lessees  also  agreed  to  vacate  and  deliver  up 
the  house  to  the  lessors  or  to  those  who 
obtained  an  order  from  the  lessors,  within 
thirty  days  of  being  required  so  to  do.  De- 
fault having  been  made,  the  mortgagees 
■ued  for  the  amount  due  and  in  default, 
for  sale  of  the   mortgaged   property; 

Held,  that  the  two  instruments  were 
executed  as  parts  of  one  and  the  same  tran- 
laction  and  that  the  intention  was  that 
the  rights  and  obligations  of  the  parties 
were  to  be  gathered  from  the  provisions  of 
both.  Taking  the  two  together,  it  was  clear 
that  the  transaction  was  one  entirely  of 
mortgage,  with  an  express  covenant  to  pay 
the  principal  and  interest  in  instalments 
and  conferring  a  power  on  the  mortgagee 
to  take  possession  of  the  property  mortgaged 
and  apply  the  usufruct  in  the  discharge  of 
the  interest  and  principal.  Jaggeewundas  v. 
Kamdas,  (2  M.  I.  A.  487),  followed.  Also 
that  the  clause  in  the  rental  agreement  as 
to  delivery  of  the  house  when  required,  left 
no  room  for  doubt  that  the  arrangement 
was  one  not  binding  the  mortgagee  to  en- 
ter into  possession  and  liquidate  his  debt 
by  usufruct;  and  the  express  covenant  to 
pay  precluded  the  mortgage  from  being  taken 
as  a  purely  usufructuary  mo>-tgage  as  de- 
fined  by   the   transfer   ol  Property   Act. 

Held,  farther,  that  the"  Damdupat Rule" 
is  inapplicable  to  cases  of  mortgage  governed 
by  the  Transfer  of  Property  Act.  Ram  Kanye 
V.  Gaily  Churn,  (I.  L.  R.  21  Gal.  841),  referred 
to,  MADHWA  SIDHANTA  ONAHINI  v. 
VENKATARAMEN  JULU  NAIDU.  26  M. 
662. 

60  Mortgage- deed— Construction  of~^^  Our 
entire  right  and  inco7ne.'* 

Where  the  interests  which  the  mortgagor 
possessed  in  the  village  at  the  time  of  the 
mortgage  were  two-fold  one,  right  to  the 
payment  of  the  Kattubadi,  and  the  other,  his 
right  as  simple  mortgagee  under  the  Payaks, 
the  Inamdars  of  the  village,  held,  upon  con- 
struction of  the  mortgage-deed  that  the 
former  right  alone  belonged  to  him  qua 
zamiiidar,  and  was  an  incident  of  the 
xamindari  tenure  and  would  be  comprised  in 
the  expression  "  with  our  entire  right  and 
income"  occurring  in  the  mortgage-deed. 

The  latter  right,  as  mortgagee,  ho  did  not 
possess  qua  zamindar,  and  it  was  not  an 
incident  of  the  zaniindari  tenure  and  was 
not  included  in  the  expression. — 25  L.  J.  {N. 
S.)  7,  Ch.  795  referred  to,  NALAM  BHEEMA- 
RAJU    V.    liUNJA     BEHARI    GAJEI^DRA 


Construction  of  deeds    (Gontd.) 

DEVA.    M.  L-  J.  1901  p.  327  =  25  M-  42. 

61  Mortgage.  26  B.  252.  Set  No.  55 
supra. 

62  Mortgage— Interest  in  land — Right  to 
redeem  immoveable  property  mortgaged — 
Registration— Documents.  27  M.  348  Col, 
202  P.  I. 

63  Nomenclature — "Anyother  written 
grant"— "Treaty"  -Name  given  by  parties  to 
document— Injunction  29.  B.  19  Ool:  201, 
P.  II. 

64  Operative  part  of  a  deed,  large  and 
generat  words  in,  may  he  controlled  by  thi 
recitals. 

It  is  an  important  canon  of  construction 
that  the  clear  words  of  conveyance  in  a  deed 
cannot  be  controlled  by  the  words  of  recital 
in  it.  So,  where  a  deed  contains  a  clear 
description  of  a  particular  property,  but  a 
contradictory  recital,  on  doubts  arising 
whether  the  recital  or  the  conveyance  is 
wrong,  it  ought  to  be  held  that  the  oper- 
ative part  is  to  stand,  notwithstanding  tha 
fact  that  tho  recital  would  lead  to  a  con- 
trary conclusion.  The  exception  to  the  above 
rule,  however,  always  obtain,  vi^:— large  and 
general  words  are  not  within  the  description 
of  "  clear  words  of  conveyance,  "  which,  ac- 
cording to  the  rule,  cannot  be  controlled 
by  the  recital  portions.  Thus  where  there 
are  large  and  general  words  amply  sufficient 
to  cover  everything,  in  releases  for  instance, 
the  recitals  would  clearly  bind  down  the  effect 
of  those  general  words.  25  L.  J  Ch.  795  F. 
SETH  NARASINGHDAS  MOHKUM  CHaND 
V.  SETH  TARA   CHAND  MOHKUM  CHAND. 

2  N-  L.  K.  57. 

65  Partition — Liable — Stamp  Act — Ao- 
count— 3.  B.  L.  R.  132  Col:  890.  P.  I. 

66  Pro-note Bond — Promissory  note 

Stamp   Act  S.  2  (5)  b.— Document.    6.    B.  L. 
R.  841    Ooh   871  P.    I. 

62  Pro-note— Instrument  admissible  in 
evidence  on  payment  of  duty  and  penalty  — 
Unconditional  undertaking  to  pay  money. 
37  M.  1  Ool.  882  P.  I. 

68  Pro-note— Objection  as  to  document — 
admitted  in  evidence— Negotiable  promissory 
note.     12  M.  L.   J.  1902  P.  351   Col.   882   P.  I. 

64  Pro-note  — Acknowledgment — Bond — 
Memorandam  of  loan.    27  A.  84  Col.  887  P.  I, 

65  Power  of  attorney,  construction  of-^ 
Daughter's  estate — Mortgage — Execution  sale 
—  Whether  whole  or  limited  estate  passed— Di- 
pends  on  the  question  whether  mortgage  was 
executed  for  a  purpose  binding  on  the  inherit- 
ance. 

Where  an  act,  purporting  to  be  done  un- 
der a  power  of  attorney,  is  challenged  as  be- 
ing in  excess  of  the  authority  conferred  by 
the  power,  it  is  necessary  to  show  that,  on  a 
fair  consideration  of  the  whole  instrument, 
the  authority  in  question  is  to  be  found  with- 
in its  four  corners,  either  in  express  terms  or 
by  necessary  implication.     (1893)    A.  C.  170  F. 

Where,  in  a  power  of  attorney,  it  was 
provided  that  S.,  as  a  general  agent,  might 
sign  for  his  principal,    in  his  own   pen,   all 
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deeds  of  mortgage  and  simple  bonds  and 
that  ho  might  got  tho  same  attostod  by  wit- 
ness on  his  own  admission,  and  might  admit 
the  execution  thereof  in  the  olBco  of  the 
Registrar. 

Held,  that  the  only  authority  conferred 
on  the  agent  was  that  he  should  be  in  a  posi- 
tion to  sign  for  the  principal  the  mortgage 
and  simple  bonds.  This  did  not  authorise 
the  agent  into  a  mortgage  trausactiou  with- 
out tho  knowledge  of  the  priucipal. 

When  a  mortgage  was  oxecutod  on  be- 
half of  a  Hindu  daughter,  and  tho  language 
used  in  the  mortgage  suit,  in  tho  course  of 
execution  proceodiugs,  in  the  order  for  tho 
confirmation  of  the  sale,  and  in  the  sale 
certificate,  is  consistent  with  either  view 
namely,  either  that  the  whole  estate  or  that 
the  limited  and  restricted  estate  passed  the 
question  what  pas  sed  Q,t  the  execution 
the  question  whotlior 
executed  for  purpose 
it  binding  upon  the 
Radha  KISSEN  v. 
6  C  L  J  490 


sale,  depends,  upon 
the     mortgage    was 
which    would     make 
inheritence.    -  ROY 
NAURATAN  LALb, 


QQ.  Partnership— Death  of  a  partner- 
Liability  of  his  estate  —  Heir  not  liablo  ua- 
lesa  he  assents  and  substitutes  himself  in 
the  place  of  the  decesaed  8  B.  L.  R.  8  Ooi: 
880  P.  I. 

67-  Sale— Document — Mortgage,  whether 
sale  followed  by  agreement  to  teconvey  amounts 
to— Contract  creating  personal  right  not  trans- 
ferable. 

Three  brothers  sold  certain  properties 
by  a  duly  execuDed  sale-deed.  The  vendee, 
more  than  two  months  after  the  sale,  exe- 
cuted an  agreement  in  favour  of  one  of 
them  in  the  following  terms; — "  You  shall, 
on  29th  January  19(J1,  without  obtaiuiog 
from  others  and  by  your  own  earnings,  pay 
me  the  sum  of  Rs.  350  and  obtain  the 
right  of  purchase  from  me  in  respect  of 
the  lands  sold.  If  you  do  not  pay  the  amount 
on  that  date,  you  shall  have  no  right  what- 
ever." The  plaintiff  having  obtained  the 
assignment  of  the  right  under  the  agree- 
ment, sued  to  recover  possession  on  pay- 
ment of  the  amount  alleging  that  the  sale- 
deed  and  agreement  taken  together  amount- 
ed  to  a   mortgage: 

Held  that  the  sale-deed  and  agreement 
not  beiug  between  the  same  parnes  aud 
being  independent  transactions  could  not 
be  construed  as  constituting  a  mortgige. 
Satul  Pershad  v.  Luchmi  Pershad  SiugU, 
(L.  R.,    10  I.    A.   12U),    followed. 

Held  also,  that  the  rigut  conferred  by 
the  agreement  was  piisonai  and  not  traus- 
ferable.— UTHANDliMUDALl  v.  RAGAVA- 
CHARI,  16  M  L  J    106  =  29  M  307- 

68  Hale — Docuimnt  deed — i' endee  described 
as  guardian  of  a  certain  mi  i.vr  —  Benainidat  — 
Right  of  bcnamidar  to  sut  or  appeal  in  his  own 
name. 

Where  pr»perty,  which  had  belonged  to 
the  members  of  one  tamily  aud  h.^is  been  sold 
by  tham,  vva3  tecouvoyed  by  the  purchasers 
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to  the  representatives  of  the  same  family,  it 
was  hdd  tiiat  a  dedcription  of  oao  of  tlio  ven- 
dees pr^rtica  to  the  reconvoyanco  as  "  Musam- 
mat  Inayat  Fatima,  guardian  of  her  son, 
Mahmud-ul  Hasan,"  was  to  be  construed  as 
importing  a  conveyance,  not  to  the  guardian 
in  hor  own  right,  but  to  her  son.  A  b'inn.. 
midar  can  sue  or  appeal  in  hig  owrn  name 
on  behalf  of  the  benoficial  owner.  Nand 
Kishore  Lai  y.  Amad  Ata  (I.  L.  R.,  18  All.  G9) 
and  Yad  Ram  v.  Umrao  Singh,  (I.  L.  R  ,  21 
All.  .380),  followed.  BAGHCHA  v.  QAJA- 
DHAU  LAL.     28  A-  44- 

69  Sale— Chargo  — Document — Morigagg— . 
Transfer  of  Property  Act.  3  A.  L.  J.  220  Col. 
716  P.  I. 

70  Sal-! — Vendee  de.^cribcd  a^  guardian  of 
a   minor—Bjnaraidar  —  Kight    of    beoamidar 
to   sue   or   .-ippoal   in    his  own  name.     A.  W 
N.  1905  P.  173  Gol.  24  P.  II. 


70  (a)     Sale,  construction  of— Estate  vested 
in  di ifr-renl  capacities. 

When  a  person  having  several  estate.^  and 
iutero&ts  in  a  nomlnalion  of  land  joints  \xx 
couveyiag  all  his  estate  and  intere-sts  in 
ohe  laads  to  a  purchagor,  every  estate  and 
interest  vested  in  him  will  pass  by  that  con- 
veyaiice,  although  not  vested  in  him  in  the 
character  in  which  he  becomes  party  to  the 
conveyance.  SOOLEMAN  u.  RAHIMTULU. 
6  B.  L  R.  800. 

71  Sale — Resjudicata — Decision  in  format 
suit— Parties  in  subsequent  suit  all  claiming 
under  one  party  only  in  former  suit  30 
0.    556.  Col:  558.  P.    I. 

72  Sa.le  or  mortgage— Debt  payable  at  a  fixed 
date  and  creditor  to  enjoy  property  absolutely 
on  default. 

A  lessee  lent  money  to  his  lessor  who 
executed  a  deed  in  his  favour  which  con- 
tained a  term  to  the  effect  that  on  failure 
of  payment  of  principal  and  interest  oq  a 
fixed  date  cretain  land  should  bs  con^sidered 
as  sold.  On  a  suit  by  the  representatives  of 
the  lessor  to  recover  back  the  land  alleging- 
that    the    deed    was   a    mortgage—  . 

Held,  that  as  by  the  on  tract  bv.'tvveea 
the  pxrties  the  property  w  1.5  to  be  ejijoved 
by  the  lassuo  as  absolute  owacr  if  tho  lessotf 
failed  to  pay  the  m^ney  ou  the  date  lixed 
in  the  dood  there  was  mo  mortgage  and  a 
suit  for  redemption  did  not  lie.  BUTGHiR- 
AJU    V.      RAMALINQAMURTY.     l-j.  J^.  £,. 

J   337 

73  Sacurity  bond— Gaarao  tee,  revoction 
of— Surety-  Li  liijility  of  surety  to  a  firm  which 
has  undergone  charge  in  its  constitution 
-Giuse  of  action.  23  0.  597  Gol;  880 
P.    I. 

74  Settlement— D'^ed  of  trusty  Construction 
of — "  H'Ars.'*  Meaning  of  —  H  ir  general— Goit- 
struction  placed   on  earlier  djcum''7its. 

In  1S8J,  the  then  King  of  Oudh  ex- 
ecuted a  deed  of  trust,  by  which  he  settled 
ft  sum  of  money  for  the  benefit  of  peiv-^Dna 
connected  with  his  family  and  for  o;hetf 
purpose?:  The  deed  also  provided  Iqi  •'■^* 
paynient   oi   peQslons    to   t'ue  '  heirs'  of   the 
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pensioners  upon  thoir  (loath.  It  was  con- 
tended that  the  word  '•  heirs  "  must  bo 
construed  as  hoirs  who  wore  ftlso  descend- 
ants. 

Held,  upon  the  construction  of  the  dood 
of  trust,  that  the  title  to  the  poueions  de- 
scended to  the  heirs  general  of  the  original 
pensioners,  and  was  not  limited  to  the  hoirs 
who  wore   also    descendants. 

The  Judicial  Coromittoe,  upon  a  con- 
struction of  a  deed  of  trust  previously  ex- 
ecuted by  the  same  executant,  had  held 
that  in  the  document  then  under  con- 
sideration, the  word  "heirs  "  must  be  under- 
stood as  meaning  •'  heirs  "  who  were  also 
descendants  ;  and  it  was  contended  in  this 
case  that  the  same  construction  should  be 
given  to  the  word  '  heirs'  as  used  in  the 
present    document. 

Held  that  the  contention  was  not  valid, 
for  the  document  now  in  question  did  not 
embody  or  refer  to  the  earlier  document  ; 
the  two  documents  were  not  in  any  sense 
parts  of  one  transaction  and  were  not  even 
contemporaneous  documents,  and  the  deci- 
sion on  the  earlier  document  did  not 
afford  a  precedent  for  the  interpretation  of 
the  latter  one,  since  the  language  of  the 
two  documents  was  entirely  dissimilar 
NURJAHAN  BEGAM  (HIDAB  HUSAIN 
KHAN)  V.  FAGHFUR  MIRZA.  7-  B-  L- 
R.  860  =  15  M.  I"  J  827=9.  C-  W-  N- 
8=32.  I.  A.  185=27  A    888  (P    C) 


75  Settlement — Registration — Document 
collateral  to  permanent  lease  of  immoveable 
property— Trust.  25  M.  603  (P.  C.)  See  Col. 
210  P.  I. 

76  Settlement— Gift— Charitable  gift— Gift 
for  Baj  Rogger  and  Mooktad  ceremonies— In- 
validity of  gift-Charity.  7  B.  L.  R.  324  Col. 
1753  P.  I. 

77  Testator  bequeathing  ^^money"  to  legatees, 
construction  of  document — General  personal 
estate. 

Where  a  testator  after  clearly  indicating 
an  intention  to  exclude  entirely  certain  of 
his  relations  from  succession  to  his  property, 
proceeded  to  bequeathe  his  ''money"  to  two 
legatees,  with  directions  as  to  its  disposal, 
it  was  held  that  the  intention  of  the  testator 
being  apparently,  from  a  persual  of  the  whole 
will,  to  bequeathe  all  his  personal  property 
to  the  legatees,  it  was  not  necessary  to  con- 
strue the  term  used  in  its  strict  limited  signi- 
fication, but  the  whole  of  the  testator's  per- 
sonal estate  passed.  25  Ch.  D.  154  R.  CHE- 
DA  LAL  V.  GOBIND  RAM,  A-  W-  Ih 
a808),  205 

78  Transaction  evidence  by  the  deed — Na- 
ture oi;  the  transaction  which  the  parties  con- 
templated—Evidence. KRISHNA  BAI  v.  RA- 
MA BALA.  8  B.  li.  R.  764.  See  Mortgage 
(General). 

79  Trust  deed — Settlement  on  great  grand 
children  by  way  of  remainder,  if  valid  under 
Hindu  Law      1  M.  L.  J.  227  Col.  544  P.  I. 

80  Usufructuary  mortgage — Covenant  for 
payment  of  ynortgage  debt  on    demand— Docu- 


Construction  of  deeds     (Conld.) 

ment.     Construction    of — Mortgage. 

A  mortgage,  which  is  otherwise  a  usu- 
fructuary martgago  pure  and  simple,  is  not 
altered  in  its  nature  by  the  insertion  in  it 
of  a  purely  personal  covenant  on  the  part 
of  the  mortgagor  to  pay  the  mortgage-debt 
on  demand,  and  does  not  give  the  mort- 
gagee a  right  of  sale  on  default  of  payment 
of  debt.  21  All.  4  distinguished.  14  Mad.  232, 
17  Mad.  131  dissented  from.  KASHI  RAM 
V.  SARDAR  SINGH.  A.  W-  N-,  1905  P. 
226. 


81  Wakf  nominally  for  pious  purposes, 
but  really  for  maintenance  of  a  particular 
family . 

In  a  suit  for   possession    the  plaintiff  waa 
the    cousin   on    the    father's   side  of   one   M, 
the    deceased   owner  of    the    property    in  dis- 
pute, while   the  defendants    were  the  sons  of 
her   first   cousin    on    the    mother's    side.     It 
was   alleged   in  the   plaint    that  the    plaintiff 
had    been    manager   of    the     property    of   M 
until   1807,    when     the     defendant's     father 
waa   appointed   to  look  after    her   property; 
that  on  bis  death  his  sons,  the  defendants^con- 
tinued    to     act     on    behalf    of   M;    and   that 
during     her    life-time   she    executed   certain 
deeds   one    of   which     was   a   defl#  of    Wakf 
dated  the   5th  February,  1901.     The   follow- 
ing were  the   material   portions   of  the  deed, 

" I   desire    that   with     the    property 

owned  and  possessed  by  me  some  bene- 
volent work  may  always  be  carried  on,  so 
that  it  may  bring  me  good  name  in  this 
world  and  salvation  in  the  other,  and  the 
property   may   also   remain   safe.    Therefore 

I    have    executed   a   perpetual   deed 

of  endowment,  without  the  pov/er  of  revo- 
cation,  in    respect   of  half    the  village X 

have  got  the  Wakf  lawfully  enforced 
through  an  agent  and  allotted  the  income 
of  the   said  property   to    the   expenses   of  the 

Imambara I  have   now   endowed    for 

ever  the  property  for  the  Imambara  ia 
Sitapure,  and  no  body  can  become  the  pro- 
prietor    thereof ..I    have     subjected    the 

property  to  the  rules  relating  to  Wakf,  and, 
having  made  (the  defendants)  trustees  of 
this  endowed  property  I  have  put  them  in- 
to possession  thereof  as  such,  because  these 
very   men  are  my  near,    nay  nearest  relations 

So  the  said    trustees    will  ever    remain 

the     trustees and   it   will   be     proper 

for  them  to  spend  whatever  expenses  may 
be  incurred  in  connection  with  the  Imam- 
bara out  of  the  endowed  property  during 
the  itime  of  their  trusteeship ;  and  it 
is  the  duty  of  every  one  of  them  to  incur 
expenses  of  ni'ijalis  (religious  meetings)  de- 
tailed below,  this  is  always  to  be  kept  in 
view  that  whoever  may  be  appointed  trus- 
tee after  the  said  trustees  will  be  from  the 
family  of  these  very  trustees;  no  one  be- 
longing to  another  family  can  become  a 
trustee.  The  said  trustees  will  themseivea 
nominate  trustees  to  succeed  them  and 
likewise  every  trustee  will  make  arrange- 
ment   to  have  effect   after    him.,."     The  an- 
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nual  income  of  the  proparty  oxcoodod  Rs. 
1,000,  a  very  small  portiou  of  which  was 
Bufficiont  to  moeb  ^tho  expenses  of  the 
majalis. 

Hdd,  that,  in  the  dood,  the  appropria- 
tion was  nominally  for  a  pious  purpose , 
and  substantially  to  provide  maintonanco 
for  the  ^defendants  and  their  descendants, 
and,  therefor,  under  the  Mahomedan  Law 
the  wafk  was  void  and  of  no  effect.  17  0. 
498;  22  0.  Gl9;  30  0.  66G  and  23  B  725  R. 
HAKIM  MUHAMMAD  SHARIF  v.  ZAKIR 
HUSAIN.     11  0.  C.  48. 

82  Wajihul-arz — Pre ■em'ption— Absence  of 
reference  to  custom  in  subsequent — Construc- 
tion of  document— Rules  of  Board  of  Reve- 
nue of  Settlement  of  Oorakhpur  District 
[1888). 

The  absence  of  any  reference  in  a 
Wajib-ul-arz-  prepared  subsequent  to  the  pas- 
sing of  Rules  of  the  Board  of  Revenue  for 
the  settlement  of  Gorakhpur  and  Basti  Dis- 
tricts issued  in  1888  is  not  proof  of  the 
desuetude  of  a  custom  which  previously  ex- 
isted and  was  recorded  in  a  previous  Wajib- 
ul-arz. 

The  provisions  as  regards  pre-emption 
in  thfa  Wajib  ul-arz  of  1833  of  village  Ban- 
kati,  District  Gorakhpur,  ran  as  follows:— 
•'  If  any  one  amongst  us  wish  to  transfer 
the  whole  or  part  of  his  share,  he  must 
first  inform  all  the  others.  If  they  can 
take  for  the  price  fixed,  well  and  good ; 
otherwise  they  may  sell  or  mortgage  to 
any  one  they  like  from  whom  they  can 
get  the  proper  price."  But  the  Wajib-ul- 
arz  of  18G0  of  the  same  village  stated  that 
1^  bighas  of  the  village  had  been  mortgag- 
ed and  it  provided  further  : — *'  In  future, 
we  the  CO -sharers  have  power  to  transfer 
our  reppective  shares  or  lands,  but  on  this 
condition  that  whoever  sells,  mortgages,  or 
grants  a  lease  of  a  share,  wo  shall  ask  all 
the  co-sharors  to  buy  it.  If  none  of  them 
buys  or  takes  a  mortgage  or  lease  then  the 
vendor  has  power  to  transfer  it  to  whom- 
soever   be    likes." 

Held,  that  it  was  intended  in  the  Wajib- 
ularz  of  1860  to  record  the  custom  as  it 
existed  and  it  was  mentioned  in  the  Wajib- 
ul-arz  of  1833.  The  entry  in  the  Wajib-ul- 
arz  of  1860  could  not  be  considered  in  the 
nature  of  a  contract.  W.  N.  All.  1897y  p. 
3  followed.  SEWAK  SINGH  v.  GIRJA 
PANDE.  2  A  L  J  6  =  A  W  N  1905  P 
16 

83  Wajib-nl-arz — Suit  for — Custom  record- 
ed in  the  settl&tnent  waj;b  n\-M-7,— Partition 
of  village  into  two  diffeient  mahals— Wajib- 
ul-arz  prepared  at  the  lima  of  partitioyi  re- 
covering the  right  of— Right  of  a  share-holder 
in  one  raahal  to  pre-empt  the.  share  sold 
in   another— Gonstruclion   of  wajib-ul  ara. 

The  settlement  wajib  ul-arz  of  a  village 
provided  that  any  co-sharer,  who  wishes 
to  sell  his  share,  must  sell  it  first  to  shar- 
ers descended  from  a  common  a^jcestor, 
next   to  hissidar  in  the  paiHt  ^^^  otj   their 
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refusal,  to  shurkayandeh,  that  is,  co-aharara 
in  the  village.  Twelve  years  after  the  settle- 
ment, the  village  was  divided  into  two 
mihals  by  perfect  partition,  and  the  loaiib- 
ul-arz,  perpared  at  the  time  of  partition, 
taintained  the  custom  regarding  the  right 
of  pre-emption  as  recorded  in  the  settle- 
ment wajib-ul-arz.  The  plaintiff,  a  sharer  of 
one  mahal,  claims,  on  the  basis  of  the  acttle- 
mont  wajib-ul-arz,  to  pre-empt  a  share  sold 
in  the  other  mahal  to  a  stranger.  The  ques- 
tion in  dispute  was,  whether,  after  a.  par- 
tition of  a  village,  a  sharer  oi  one  mahal 
can  claim  to  pre-empt  a  share  sold  in  an- 
other mahal  when  a  right  of  pre-emption 
is  given  under  the  new  wajib-ul-arz  to  tha 
co-sharera    of    the    village. 

Held,  that  the  wajib  ul-arz  oontemplatea 
share-holders  in  an  unbroken  village,  and 
not  persons,  who,  to  all  intents  and  purposes, 
are  strangers  to  the  mahals  in  which  tha 
property  is  situated.  It  contemplates  only 
one  class  of  share-holders  in  the  village  viz.t 
those  who  are  co-sharers.  The  plaintiff  not 
being  a  co-sharer,  is  not  such  a  share-holder 
in  the  village,  aa  is  contemplated  by  the 
settlement  wajib-ul-arz.  Hence  his  suit  for 
pre-emption  fails.  22  A.  1  (P.  B.»  and  I.  A. 
L.  J.  33  F.  MATHRA^PRASAD  v.  NEM 
CHAND.    2  A.  L.  J.  261. 

84  Wajib-ul-arz.  Interpretation  of— Pri- 
ority of  right  not  stated. 

Where  a  Wajib-ul-arz  is  silent  as  to  the 
question  of  priority  and  simply  gives  tha 
right  of  pre-emption  to  a  number  of  persona 
without  specifying  any  order  in  which  they 
shall  be  entitled  to  pre-empt — 

Held,  that  it  would  be  wrong  to  inter- 
pret the  Wajib-ul-arz  as  giving  a  preferen- 
tial right  to  any  person  named  therein.  23 
All.,   42   distinguished.     HATTI   v.  KUNNA, 

A  W  N.  1906  p.  101.  „   .^, 

85  Wajib-ul-arz— Adoption— Suit  for  pos- 
session of  immoveable  property  plaintiff 
claiming  as  adopted  son,  his  title  as  such 
having  been  denied  more  than  six  years 
before  suit.     24  A.  195  Col.  1908  P.  I. 

86  ^Juja  and  Bai— Evidence— Burden  of 
proof— Alienation  by  a  Hindu  widow— Mean- 
ing of.     A.  W.  N.  1905  P.  214  Col.  294  P.  II. 

87  Grants — Secondary  evidence Judg- 
ments not  inter  partes,  admissibility  of— 
Boards  letter— Recognition— Notice  to  q^uit. 
7  C.  L  J.  90  Col.  160  P.I. 

88  Grant  of —Royal  share. 

A  grant  which  purports  to  be  a  gr\at  of 
the  royal  share  of  the  revenue  given  in 
commutation  of  a  cash  payable  as  a  pilayi- 
quin  allowance  must  be  construed  strictly 
in  favour  of  the  crown  and  is  prima  facie 
a  grant  only  of  the  revenue.  10  W.  il.  13 
=  11  M.  I.  A.  295;  6  B.  H.  C.  A.  C.  191,  4  B.  H. 
C  A.G.  1(7),  refd.BALWANTRAMCFANDRA 
N\TU  v.THE  SECRETARY  OP  ST  \TE  FOR 
INDIA  IN  COUNCIL.  ^  B-  L- R-497=29B- 

480.  ^      .      .• 

89  Grant   of     village- Construcion    of— 

Grant   by  government  of  village   upon    pay- 
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ment  of  quit  rent— Grant  of  Land   Revenue. 
28  A,  lO'l  Col.  144  P.  I. 

90  Grant— 'Constniction  of — Forfeiture — 
Bight  to  re-enter. 

T  granted  a  miras  taluq  to  bis  widowed 
daughter  at  a  rout,  for  her  life,  and  on  her 
death  to  her  adopted  son  if  she  adopted 
one,  for  life  and  after  him  to  his  sons, 
grandsons,  &o.,  by  right  of  inheritance, 
in  the  nialo  line  but  without  any  power 
of  alienating  the  property.  In  case  the 
grantee  adopted  no  son  or  her  adopted 
Bon  died  without  any  heir  in  the  male  lino, 
the  property  was  to  revert  to  the  grantor  or 
his  reprebentativo.  It;  was  also  provided  that 
the  property  could  not  be  attachod  or  sold 
for  any  debt  incurred  by  the  grantee  or  lier 
adopted  son,  grandson,  &o.  In  case  of  at- 
tachment or  sale,  it  would  be  void  and  the 
property  would  come  into  the  khas  possession 
of  the  grantor  or  his  representative. 

Held,  the  grant  did  not  create  an  abso- 
lute estate  in  the  daughter.  At  the  same 
time  the  grantor  had  no  right  to  re  enter  in 
case  of  a  voluntary  alienation.  That  right 
was  limited  to  case  of  attachment  or  sale. 

\Vheu  therefore  tbe  grantee  made  a  gift 
of  the  property  ui  her  adopted  son,  held,  the 
giiL  was  void,  but  the  grantor  or  his  repre- 
Beatative  could  no^  obt;ain  khas  possession  of 
the  property.  DHaRANI  KANT.A  LAHIRI 
CHAUDHUllI  V.  SHiBA  SUNDARI  DEB- 
YA.     8C.  L.  J-i83. 

91  Grant  of  re.He,rvation  of  miner als— Inter- 
^relation  of  grant  — Jirgliis  of  grantor  to  have 
egress  and  in-grcss  and  to  work  mines. 

A  resoiVdion  of  minerals  does  not  ne- 
cessarily include  every  subotauce  which  can 
be  got  from  underntath  the  surface  or  the- 
earth  for  the  purpose  of  profit.  The  worSs 
'mines'  and  'minerals'  in  any  particular 
grant  must  bo  given  the  meaning  which, 
judged  from  the  whole  of  the  deed,  the  par- 
ties may  be  taken  to  have  intended  13  App. 
Gas.  357  and  (1872)  L.  R.  7  Ch.  App.  699. 

When  a  grantor  of  a  land  has  reserved 
to  himself  the  right  to  underground  coal 
and  limestone,  he  is  entitled  to  egress  and 
ingress  for  the  purpose  of  reasonably  work- 
ing the  mine,  but  he  is  bound  to  do  no  more 
damag3  to  the  surface  than  is  absolutely  ne- 
cessary, to  protect  the  grantee's  right  of 
support  and  to  compensate  him  for  a^y 
injury  to  the  surface  of  the  soil.  GANDOO 
MAHATA  V.  NILMONEE  SINGH  DEO 
BAHADQR.    1  c.  L.  J.  ,526. 

92  Goveruvimt  Kist-  Enhancement— Whe- 
ther mortgagor  or  mortgagee  hound  to  paij — S. 
16,  Transfer  of  Proioerty  Act—''  Contract  to  the 
contraty  '\ 

Where  the  question  was  whether  the 
amount  of  enhaucoment  in  the  Government 
kist  was  to  be  paid  by  the  mortgagor  or  the 
mortgagee  and  turned  on  the  construction 
of  the  kanom  or  mortgage  deed,  which  con- 
tained these  terms  :— "  In  consideration  of  an 
advance  of  Rs.  79,580,  the  mortgagee  is  to 
bold  possession,  for  12  years,  of  land  yiedling 


Construction  of  deeds  {Contd). 

a  pattam  of  80  paras  of  paddy  and  Ra* 
40  and  is  to  pay  a  pura ppad  of  12  paras  of 
paddy  and  12  fanama  and  50  cocoanut  leaves 
having  deducted  interest  and  Government 
revenue  :  " 

Held,  that  there  was  nothing  in  the  deed 
to  throw  on  the  mortgagor  the  burden  of 
providing  the  enhancement  in  the  Govern- 
ment revenue,  there  being  no  contract  to 
the  contrary  within  the  meaning  of  S.  76  of 
the  Transfer  of  Property  Act,  and  that  the 
law  required  the  mortgagee  to  bear  the  bur- 
den if  he  was  not  relieved  of  it  by  his  con- 
tract. 14  N.  L.  J.  488  referred  to  by  the 
Editor.  M.  TUPPAN  NAMBUDRI  v.  V.  P. 
CHINNA  PARI  KU  TTI.     18  M-  L-  J.  31, 

Construction  of  Hindu  Law. 

1  Disqualified  heir — Widow  of  the  dis- 
qualified heir — Exclusion  from  inheritance — 
Bule  as  to  construction  of  Hindu  Law  texts. 

The  wife  or  widow  of  a  disqualified 
Hindu  docs  not  become  incapable  of  inherit- 
ing property  merely  by  reason  of  her  hus- 
band's disqualification,  whether  she  claims 
as  heir  to  a  deceased  person  through  her 
husband  or  otherwise,  if  she  is  herself  free 
from  any  of  the  defects  which  exclude  a 
person  from  inheritance  under   Hindu  law. 

It  is  a  canon  of  interpretation  in  Hindu 
law  that  a  special  text  forming  an  exception 
to  a  general  text  should  be  construed  strictly 
and  applied  only  to  the  cases  falling  clearly 
within  it. 

Per  Curiam — According  to  a  well-known 
rule  of  interpretation  in  Hindu  Law,  when 
there  is  a  collocatiou  of  two  texts,  dealing 
with  the  same  subject,  and  in  the  first  of 
tbeni  two  words  or  expressions  occur,  of  which 
only  one  is  repeated  in  the  second  text,  the 
other  word  or  expression  mast  bs  excluded 
as  not  applying  to  cases  falling  within  that 
second  text.     GANGU  v.  CHANDRABHAGA- 

BAI.    10  B.  L.  R.  149  =  82  3  275. 

Construction  of  Kabuliat. 

1  Landlord  and  tenant — Ejectment  suit — 
Permanent  tenancy — Recognition  by  landlord 
—  Evidence— Presumption. 

The  plaintiff,  a  mutwalli,  alleged  that 
defendants  were  his  tenants-at-will  and 
sought  to  eject  them.  The  defendants  pleaded 
that  they  had  permanent  rights  of  occupancy. 
The  case  of  the  defendants  rested  upon  a 
series  of  transmissions  of  the  property  by 
sale  and  mortgage  which  went  back  as  far  as 
1826,  and  the  continuous  possession  of  hia 
predecessors  in  title  at  an  unaltered  rent. 
The  plaintiff  relied  on  a  kabuliyat  of  1830 
which  mentioned  that  the  executant  of  the 
kabuliyat  had,  under  a  bill  of  sale,  purchased 
the  holding  of  the  predecessor  of  the  execu- 
tant's vendors. 

Held^  that  in  the  absence  of  evidence  to 
the  contrary  the  defendants  had  made  out 
their  case.  The  kabuliyat  negatived  the 
plaintiff's  case  for  it  lecoguized  the  existing 
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right  of  the  executant  over  which  the  mut- 
walli  had  no  coatrol.  The  fact  that  the 
laudlorJ  to  whom  the  kahuliyat  was  given 
had  only  the  limited  rights  ot  a  mutwalli,  did 
not  affect  the  tenant's  title,  which  already 
existed  iudopondontly  of  the  mutwalli  and 
which  the  mutwalli  recognised.  UPKNDRA 
KRISHNA     MANDAL    v.     ISMAIL    KHAN 

Mahomed.    8  W  N-  C.  889-82  c.  41  p.  C- 

2  Of  Kabuliat  and  pattah— Presumption 
fts  to  tenancy  being  permanent— Long  con- 
tinuous possession  on  pavment  of  unchanged 
rent.     32  U.  51  Col:  292  P.  II. 

3  Of  kabuliat-Enhancement  of  rent— Fair 
and  equitable  rent— 9  0.  W.  N.  334  Col.  29 
P.   II. 

Construction  of  lease. 

1  Specific  performance — Landlord  and  Te- 
nant— Lease  Covenant  for  renewal — Time  for 
renewal  of  lease  not  mentioned— Time  whether 
or  not  of  the  essence  of  contract. 

The  plaintiff  brought  «■  suit  for  the  spe- 
cific performance  of  a  covenant  for  renewal 
contained  in  two  leases.  The  provisions  of 
each  of  the  leases  in  regard  to  renewal  wore 
as  follows  —  :"  After  the  expiration  of  the 
said  term,  if  the  lessee  shall  so  desire,  the 
executant  shall  have  no  objection  whatever 
to  renew  the  lease  for  a  further  term  of  20 
years,  on  the  terms  and  in  consideration 
of  payment  of  the  rent  mentioned  in  the 
lease."  And  there  was  no  provision  that 
the  lessee  should  intimate  his  desire  to  ob- 
tain renewal  within  any  particular  time. 

Reldy  on  the  construction  of  the  leases, 
that  the  time  was  not  of  the  essence  of 
the  contract,  and  that  the  right  of  the 
plaintifi  to  renew  the  leases  was  not  for- 
feited simply  because  he  had  omitted  to 
give  notice  for  renewal  before  the  expiry 
of  the  terms  of  the  origiual  leases.  JAGGI 
LAL  V.  SIR  W.  E.  COOPER.  W-  N-  Am 
1905,  p- 161- 

2    Of  lease — 

At  the  first  Regular  Settlement  in  Oudh 
S.  claimed  under-prcpiiebary  rights  in  a 
village,  and  on  his  claim  being  dismissed, 
he  obtained  a  lease  of  it  from  the  talaqdar 
in  1866.  In  1877,  S.  sued  to  contest  his 
liability  to  ejectment  by  notic>,  and  a  com- 
promise with  the  talukdar  was  embodied  in 
a  lease  dated  Sth  June  1877.  This  lease  pro- 
vided that  S  would  remain  in  possession  of 
the  village  on  payment  of  reiit  and  the 
talukdar  promised  that  S.  should  nev^r  bo 
ejected  so  long  as  he  paid  what  was  duo 
from  him  and  remained  obedient.  S.  died 
in  1898.  In  a  suit  after  S's  djith  against 
the  sous  and  representatives  of  S 

Held^  that  tl)e  leaso  of  1S77  was  for  S's 
life  only,  and  that  the  taluk  lir  became 
entitled  to  possession  on  his  death.  {S.  C. 
No.  291)  dist.;  Bilasamani  Dasi  a.  Raja  Sheo 
pershad  Singh,  8  Oal.  661,  P.  C;  Lftkhraj  Roy 
V.  Kanhya  Singh,  3  Oal.   210,  P.  C,  referred 


to;  Sreerauttee  Anuudomohoy  Dassee  u.'John 
Doe,  8  Moo.  I.  A.  43;  Tulsli  Pershad  Singh 
u.tJlamnarain  Singh,  12  Gal.  117;  Rajirara 
•y.  Narasinga,  lo  ^iad.  199;  Gaya  v.  R-mjia- 
wau  Rom,  8  All.  509;  Gangabai  v  J\alapa 
Dari  Mukrya,  9  Bum.  419;  Ramabai  Sauob 
V.  Babanji,  15  Bom.  7U4;  Muiiammad  \bdul 
Majid  y.  Fatirua  Bihi,  8  All.  39  (P.  C);  Aziz- 
un-uisa  v.  Tassadduq  Husain  Khan,  28  I.  A. 
65;  referred  to.  MADHO  SINGH  v.  THE 
DEPUTY  COMMISSIONER  OP  BARA 
BANKI.     8  0-  C  ,  61- 

3  Of  Lease — Lease  containing  inconsistent 
with  the  Agra  Tenancy  Act— Landlord  and 
Tenant— Ejectment — Tarasingh.  u,  Khushal 
Kunwar-A.  W.  N.  1900.  P.  110  =  28.  A.  010 
—See  N  [V  P  Tenancy  Act  II  of  1901  Ss 
56,  51    (a). 

4  Of  Lease — Patnidar  contractin  to  pay 
Government  Revenue.  Default  by  Patnidar 
—Payment  Zemindar— 33.  C.  140.  (P.  C), 
Col.    90.    P.   II. 

Construction  of  order. 

1  Construction  for  purposes  of  execufcion. 
Decree  when  to  be  interpreted  in  light  of 
judgment.     KASIMALI    v,    MANAKGHAND. 

5  0  C  85 

See  Decree. 

Construction  of  Oudh  Estates  Act. 

1  Oudh  Estates  Act  (I  of  1869),  S.  14,  15. 
22 — Construction  "  Person  who  w  )uld  hava 
succeeded  accoriing  to  the  provisions  of  the 
Act" — Descent  of  Taluk  bj  the  ordinary  law 
—  Half-brother — Marginal  n)tes  to  the  section, 
THAKOUAIN    BALRU    KQAR  y.    R^l    ja. 

GAT  PAL  SINGH.  31 1  A.  132=26  A  393 
=7  0  C  248 

2  Oudh  Estates  Act  (I  of  1869),  S,  33— 
Award  by  British  Indian  Association — 6u- 
zara  land — Suit  for  possession — Estate  for  life 
— Grant  af  miintenaiice  in  perpetuity — Con- 
struct  ion. 

The  plaintiff's  grandfather  granted  some 
land  as  gnzara  to  the  defendant's  father. 
In  oonsequouca  of  some  disputes  the  plain- 
tiff's grandfather  agreed  to  give  to  the  defen- 
dant's father  a  further  cash  allowance  which 
was  changed  fur  land.  The  present  suit  was 
brought  on  the  ground  that  the  grant  was 
for  the  life  of  the  defendant's  father  and 
not    an    absolute    one. 

Held,  that  there  being  no  evidence  to 
show  that  the  grant  was  intended  to  coyjfer 
an  absolute  estata,  it  was -for  the  lifetime 
only  of  the  defendant's  father  and  where 
the  purpose  of  the  grant  is  '  guzara'  or  the 
miintonance  of  tlie  grantee  it  is  immate- 
rial wh'jth'r  tho  words  'in  perpetuity'  ap- 
pear, and  it  mu-t  bo  taken  f.o  ba  for  life 
only.  And  as  there  had  been  no  award  by 
the  Briush  Indian  Associar.ion,  the  rules 
of  that  body  did  not  apply.  — R\JA  RAJM- 
E^HWaU  llAivSH  SINGH  y.  BABQ  BHAQ- 
WAN    BAivUSH   SINGH,   7   0   C   SO- 
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Construction  of  Sanad 

1  Sanad  -Construction  of — Hindu  Law  — 
Widoio'a  es'ato. 

Ooo  D.  bold  48f  acres  in  a  certain  village 
as  rant  froo  tenure  under  the  former  Govern- 
mout.  D  died  leaving  him  surviving  four 
sous  and  G.  v/idovv  of  his  predeceased  son. 
In  April,  1861,  the  Chief  Commissioner  of 
Oudh  granted  them  a  sa7i,ad  the  terms  of 
which  were:  it  h.ivinghcen  oslablirthod  after 
due  enquiry  that  5  persons  specified  there- 
in held  48J  acres  in  rent-free  tenure  under 
the  former  Government,  the  Chief  Gommis- 
eioner  is  pleased  to  maintain  that  tenure  for 
the  lives  of  the  incumbents,  after  whoso  death 
it  will  bo  resumed."  C.  v/rote  a  will  in  favor 
of  the  defendant  devising  her  rights  in  the 
tenure  a'd  after  her  death,  the  plaintiffs  who 
were  representatives  of  two  of  four  sons  of  D. 
Bued  as  reversioners  to  recover  their  share 
in  C.'s  estate. 

Held,  that  G.  held  a  widow's  estate  in 
the  tenure.  The  sanad  did  not  profess  to 
be  a  fresh  grant  but  merely  maintained  an 
existing  tenure  previously  granted  under  the 
former  Government.  The  sanad  simply  es- 
tablished the  status  quo  ante  as  contemplated 
by  the  law  for  the  time  being  in  force.  Grant- 
ing that  the  sanad  was  a  fresh  grant  and  the 
tenure  became  the  self-acquired  property  of 
the  grantee,  even  then  G.  had  only  the  estate 
of  a  Hindu  widow.  NANDA  v.  BHAWANI 
SARAN.    3  0,  C.  250. 

Construction  of  settlemeut  decree. 

1  Of  settlement  decree— Restriction  on  the 
right  of  transfer — Construction — Suit  by  son 
to  set  aside  to  transfer  of  non-transferable  hold- 
ing. 

A  suit  was  brought  against  the  talukdar  by 
certain  representatives  of  the  zsmindari  body 
of  a  village  in  1866.  A  compromise  was  ar- 
rived at  between  the  parties  by  which  the 
members  of  the  zemindari  body  were  to  pay 
the  talukdar  Government  Revenue  and  a  cer- 
tain portion  of  the  profits  and  to  have  a  he- 
ritable but  not  a  transferable  right  in  the 
village.  A  decree  was  passed  on  a  compro- 
mise. These  persons,  thus,  held  under  a  spe- 
cial agreement  or  decree  of  Court  under  S.  71 
of  Act  XXII  of  1886.  On  the  13th  Jane,  1885, 
one  of  the  representatives  of  the  zefninlari 
body  sold  a  share  of  his  holding  in  the  viliage. 
The  plain  tif!,  son  of  the  transferor,  sued  the 
Transferee  and  the  transferor  for  possession 
of  the  share  sold  on  the  ground  that  the 
share    could  not  bo  transferred. 

Held,  that  it  was  not  open  to  the  plaintiS 
to  question  the  transfer  made  by  his  father 
in  a  suit  against  the  transferee. 

Held,  that  the  restriction  on  the  right  of 
transfer  in  the  compromise  decree  was  for  the 
benefit  of  the  talukd'iy  and  his  represeata- 
tives  only.  RAMB3HUR  SINGH  v.  RAM 
KHELWAN    SINGH      2  0.  C  252. 

Construction  of  Statute 

1    Disqualified,  proprietor,    borrowing    mo  . 


Construction  of  Statute    (Cojitd.) 

noy  without   sanction  of   Court  of  Wards.     & 
0.  C.  26C  Col:  2G7  P.  I. 

2  Resumption— Grant,  revenue- free  —  Pro- 
prietor, meaning  of— Revenue  Act,  (XVII  of 
1876),  is.  52  and  53 — Construction  of  statute  — 

CcSS. 

Follov;ing  Select  Case,  No.  259,  Jteld,  that 
sections  52  and  63,  Oudh  Laud  Revenue  Act, 
do  not  apply  to  revenue-free  lauds.  The  true 
meaning  of  the  word  '  proprietor'  in  section 
52  of  the  Act  is  a  proprietor  paying  land- 
rovenue  in  respect  of  the  land  which  is  tho 
subject  of  the  grant. 

Held,  also,  that  a  cess  is  not  land-revenue 
within  the  meaning  of  the  Act. 

Held,  further,  that  a  pre-existing  legis- 
lation may  be  referred  to  as  an  aid  towards 
construction,  subject  to  this,  that  if  the 
terms  of  an  Act  are  clear,  positive  and  express 
they  cannot  be  modified  by  indications  of 
an  intention  to  be  gathered  from  previous 
legislation  upon  the  same  subject.  JANKI 
BARSARAN  v.  RAM  KUMAR  DAS.  3  Q,  Q. 
825. 

Construction  of  Thelxadar 

1  Thekadar — Ejectment  of—N  o  t  i  c  e  of 
ejectment— Rent  Act  {XXII  of  1886),  s.  55— 
Lease-hold  rights  of  mortgagor,  effect  of  sals 
of  equity  of  redemption  upon— Sale- deed— Cori,* 
strucUon. — 

The  mortgagor  took  a  lease  of  the 
mortgaged  property  from  the  mortgagea 
and  subsequently  sold  the  equity  of  re- 
demption. He  professed  to  sell  all  his  rights 
without  the  exception  of  any  right  or  any 
thing. 

Held,  that  the  language  of  this  char- 
acter is  usually  intended  to  pass  all  pro- 
prietary rights,  unless  special  mention  is 
made   of  the  lease-hold   rights. 

Held,  also,  that  a  landlord,  who  desires 
to  ejjct  a  thekadar  on  the  expiration  of 
his  tenancy,  must  proceed  by  the  issue 
of  a  notice  of  ejectment  under  section  55 
of  the  Oudh  Rent  Act.— MOHAMMAD  ALI 
V.    ISA    KHAN,     2   0     Cm   336. 

Construction  of  Wajib-ul  arz. 

1  Pre-Emption— Wajib-ul  arz-Construction 
of  document — Retention  of  same  wajib-ul  ars 
after  division  of  village  into  mahals — His- 
sadaran  deh  and  hissadaran  patti  on  the 
same  footing. 

Where  a  village  was  divided  into  thre« 
m  ihals  and  the  new  wajib-ul-arz  which 
was  prepared  for  one  of  them  A.  M.,  was 
copied  verbatim  from  the  wajib-ul  arz  of 
the  village  before  division  and  clearly  put 
hissadaran  deh  and  hissadaran  patti  on  the 
same     footing. 

Held,  that  a  co-sharer  in  the  mahal  A. 
M.  h^d  no  right  of  pre-emption  in  regard 
to  property  sold  in  A.  M.  as  against  a 
co-sharer  who,  though  he  had  no  share 
in    the   rnahah  A.   M.,    was   a   co-sharer     in 
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one  of  the  other  mahals.  Dalgunjan  Singh 
V.  Kalkft  Singh.  (I.  L.  R.  22  All.  1)  dis- 
tinguished. SAHDAR  SINGH  v.  IJ^^Z  HUS- 
SAIN  KHAN,    I.  L  R  28  All-  614- 

2  Prc-emi)tion — Wnj  bul  arz — Construc- 
tion of  docinnoLl—Panition  of  village  into 
separate  mahals. 

In  a  village  which  consisted  of  two 
patlis  or  mahals,  the  wajib-^d-arz  recorded 
a  custom  of  pre  omption  to  the  effect  that 
in  the  case  of  a  sale  or  mortgage  by  a  share- 
holder, a  claim  for  pre-emption  might  be 
brought  by  (!■  own  brothers  and  nephews, 
(2)  cousins  who  are  co-sharers,  '3)  co-sharers 
\n  \>\xQ -piUtis  (4)  share-holders  in  the  village 
(hissadaran  deh).  The  village  was  subse- 
quently divided  into  more  viahals  ;  but  no 
new  wajib-ul-arz  was  framed. 

Held,  that  a  co-sharer  in  the  village  had 
a  right  of  pre-emption  as  against  a  stranger, 
oven  though  he  did  not  own  a  share  in  the 
mahal  in  which  the  property  sold  was  situate 
Dalganjan  Singh  v.  Kalka  Singh  (I.  L.  R. 
22  All.  1),  referred  to.  JANKI  v.  RAM  PAR- 
TAB  SINGH.     28  A.  286. 

3  Pro  emptio7i — VVajib-ul-arz,  construction 
of — Custom. 

A  village  Wajib-ul-ars  contained  provi. 
Bions  as  to  pre-emption  or  pre-mortgage 
when  a  share  of  the  ordinary  khalsa  land 
would  be  sold  or  mortgaged.  There  was  also 
a  provision  to  the  effect  that  if  any  transfer 
of  the  resumed  muafi  land  was  made  in 
favour  of  a  stranger,  the  right  of  pre-emption 
of  cosharers  should  arise  as  regards  that 
transfer. 

Held  that  the  condition  as  to  pre-emp- 
tion or  pre-mortgage  in  respect  ot  the  re- 
venue paying  land  governed  the  viuafl  laud 
also,  save  that  the  co-sharers  in  general  had 
a  right  to  pre-empt  muafi  land,  whereas  in 
case  of  khnlsa  land,  there  was  a  gradation 
amoDg  the  co-sharers.  RANG  LAL  v.  K  \M- 
TA  PRASAD.  3  A.  L.  J.  616  =  A.  W.  N. 
1906  P  247. 

4  Wajib  ul-arz — Construction Ekjaddi, 

meaning  of — Custom,  proof  of— Presumption 
in  favour  of  entry  in  \N&yh-u\-a,Yz— Daughter 
and  daughter's  sons,  exclusion  of,  from  inhe- 
ritance. 

One  S.  died  leaving  a  widow  and  a 
daughter  him  surviving.  He  waa  succeeded 
by  hij  widow,  on  whose  death  the  plain- 
tiffs claimed  as  the  reversionary  heirs  of 
S.  to  recover  possession  of  S's  property,  join- 
ing as  defendants  the  daughter  and  her 
sons.  They  alleged  that  S.  was  great  grand- 
son, in  the  male  line,  of  L.,  and  that  one 
of  the  plaintil^s  was  the  groat-grandson, 
and  the  other  plaintiffs  the  great-groat- 
grandsons,  in  the  male  lino  of  the  same 
person.  They  also  alleged  that,  under  the  i 
custom  prevailing  the  daughter  and  her 
sous  had  no  right  in  the  prosouco  of  the 
plaintiffs.  The  terms  ol  the  loajih-ul  arz  on 
which  the  plaintiffs  reliod  wera  to  the  follow- 
ing effect;— Oa  the  death  of  a  shareholder, 
his   male    issue    become    owners    in   equal  ' 


shares;  daughters  do  not  got  the  share;  if 
the  widow  wif-hoa  to  adopt,  she  can  adopt 
an  ekiaddi  of  her  own  husband. 

lleld,  that  according  to  the  wajib-ul-arz 
the  defendants  were  excluded  by  the  plain- 
tiffs. 

Held,  also,  that  the  expression  ekjaddi 
in  the  luajibularz  was  used  in  its  ordin- 
ary sense,  as  denoting  other  ancestors  of  the 
deceased  besides  his  grandfather. 

Held,  futther,  that  a  single  loajib-ul-arz 
even  if  not  rebutted  or  not  shown  to  have 
been  irregularly  prepared,  is  not  necessari- 
ly sufficient  proof  of  a  custom.  There  is 
a  p-esumptiou  that  the  entry  of  a  custom 
a  wajib-ul-arz,  prepared  before  or  after  the 
passing  of  Act  XVII  of  187G,  is  a  correct  re- 
cord of  the  custom,  until  the  contrary  is 
proved,  that  is  to  say,  that  the  entry  con- 
tains the  information  received  by  the  Settle- 
ment Offices  as  to  the  custom,  but  no  more 
than  this.  The  question  wbi  t'ler  a  particu- 
lar wajib-ul-arz  is  sufficient  proof  of  a  cus- 
tom recorded  in  it,  is  a  qostiou  not  of  law, 
but  one   of   fact.     PRAGI    v.    BAIJU.     4    Ct> 

Cm     71.     . 

5  ^ Q']\'^-\x\-Q,xz-  Construction-Hindu  widow, 
On  B.'s  death,  his  childless  widow  suc- 
ceeded to  the  possession  of  his  estate,  a 
part  of  which  she  sold.  After  her  death  the 
reversioners  sued  for  possession  of  the  part 
sold  alleging  that  she  had  no  right  to  trans- 
fer it  beyond  her  lifetime  and  was  in  pos- 
session wi*-.h  the  limited  rights  of  a  Hindu 
widow.  The  defence  was  that  she  had  an 
unrestricted  power  of  alienation  under  the 
terms  of  the  luajibul-arz.  The  material 
clauses  of  the  loajlb-ul-arz  were  as  follow?:  — 
"  If  all  the  widows  have  no  sons,  then 
each  will  remain  in  possession  of  her  re.<^ec- 
tive  share  with  proprietary  powers  (ba- 
ekhtiar  malikana)',  whomsoever  she  may  ap- 
point her  heir  and  keep  in  her  house,  from 
the  members  of  her  husband's  family,  that 
person  will  be  the  owner  {mallk)  upon  her 
death.  Should  she  not  appoint  any  one 
as  her  heir  the  nearest  member  of  her  hus- 
band's family    will   succeed." 

Held,  that  the  provisions  of  the  wajib- 
ul-arz  were  inconsistent  with  the  possession 
by  tho  widow  ot  an  absolute  eatate  in  the 
property  of  her  husband,  and  did  not  con- 
fer on  hor  U!)!iniited  powers  of  alienation, 
BINDRaBAN    das    y.  TOTRI.     3  0  C.  258. 

6  Wajib  ul-arz -Con  struct  Ion     of — Hindu 
Lato. 

When  a  construction  can  be  put  on  a 
luojibul-arz  which  is  compatible  with  the 
rules  of  tho  Hindu  Law,  that  is  the  proper 
constr  action  to  be  pbced  ou  tho  w-ijibnl-arz. 
It  would  require  vc>y  clear  langungo  in  the 
w  a  jib -III  arz  io  Qs,iv^'iV\&\\  a  custom  in  deroga- 
tion of  tho  Hindu  Law.  DHONDHK  SINGH 
v.SANT  BAKHSH  SINGH.     3  0-  C-  181. 

Construction  of  wills. 

1     AbsvluLc  or  life  estate   bequeathed  -Hi   ■In 
Laiu—Self-acqziisilion—Powcr  of  acqidrcr  over 
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Construction  of  Wills    {Contdj 

Will,  C07idruction  of~Words  conferring  absolute 
estate  by  snbsednent  terms  held  to  confer  only 
life-cstalc—Devis?,  effect  of,  lohen  devisees  not 
iw  existence  at  testator's  death. 

Properties  acqairod  by  a  Iliudii,  who 
had  inherited  no  anoosbral  property,  out  of 
income  derived  by  him  in  Govornmont  yer- 
vice  are  his  seh'  acquisition  and  he  has  com- 
plete power  of  disposition  over  thorn  by  will 
or  otherwise  to  the  prejudice  of  his  male 
issue.  Where  some  terras  of  a  will  apparently 
give  an  absolute  interest  but  subsequent 
provisions  show  that  only  a  life  interest  was 
intended  to  be  given,  effect  will  be  given  to 
the  intention  of  the  testator  by  cutting  down 
the  effect  of  the  former  words  and  construing 
them  as  conferring  a  life  estate  only.  When 
in  making  a  provision  for  his  sons,  the  tes- 
tator uses  words  which,!  f  strictly  construed 
would  give  them  only  a  right  to  be  maintained 
out  of  the  income  of  certain  moveable  and 
immoveable  properties,  but  subsequent  por- 
tions of  the  will  referred  to  them  as  •  donees' 
and  directed  such  properties  to  be  handed 
to  them  on   coming  of  age: 

Held  that  the  sons  were  given  a  life  in- 
terest in  such  properties.  Whore  a  iesta- 
tor,  after  giving  a  life  interest  in  certain 
properties  to  his  sons,  devised  the  reaidue 
'in  favour  of  the  male  issue  of  the  sons, 
Buch  issue  failing,  in  favour  of  female  issue 
and  that  again  failing,  in  favour  of  the 
granddaughters  by  his  daughter,  and  where 
at  tbe  testator's  death  there  were  no  grand- 
children by  his  sons,  but  one  of  his  dau- 
ghters  had    two   daughters   alive. 

Held  that  the  sons  did  not  take  the 
residue  as  on  an  intestacy  but  that  it  was 
takeu  by  the  two  daughters  of  the  daughter, 
who  were  then  alive.— SOMASUNDARA  MU- 
DALIAR   V.   GANGA     BISSEN  SONI,   T  L 

R  28  M  386. 

2  Absohite  estate.  Bules  as  to  construction 
of — Intention   of,   estator — 

A  Hindu,  owing  absolute  moveable  and 
immoveable  property,  being  without  issue, 
made  a  will  wherein  it  was  stated  that 
he  was  to  continue  to  be  the  Malik  of  all 
his  property  as  long  as  he  lived,  that  after 
his  death,  his  wife  and  his  sister-in-law,  who 
was  joint  with  him,  were  to  be  the  Malik, 
and  that  his  wife  so  long  as  she  remain- 
ed chaste,  and  his  sister-in-law  during  her 
life  were  to  maintain  themselves  from  the 
rents  of  the  property,  without  alienating 
the  property  unless  for  some  urgent  neces- 
sity ;  and  at  the  end  of  the  will  a  post- 
cript  was  added  to  the  effect  that  his  wife 
and  sister-in-law  were  empowered  to  alien- 
ate the  immoveable  property  in  which  none 
else    h  -d  any   interest  or   claim. 

Held,  that  on  the  propei:  conatruction 
of  the  will,  the  widow  and  the  sister-in- 
law    took  absolute    estates     in  tha  property. 

Held  also,  that  in  construing  a  v?ill  of 
this  sort  the  Court  will  have  regard  to  the 
following  rules  collected  from  the  Tarioua 
decisions    on    previous    caaea   on   the    aub- 


Construotion  of  Wills    (O)ntd.) 

joct. 

(1)  The  actual  intention  of  the  testator 
must  as  far  as  possible  bo  ascertained  from 
the  contents  of  the  will  itself,  comiderod  as  a 
whole,  and  every  clause  in  it  being  give  a 
effect  to  8  B.  L,  R.  842,  12  I.  A.  103  (ilO) 
ru tor rod  to. 

(2)  When  the  will  contains  a  clear  expres- 
sion of  intention,  effect  mast  bo  given  to  it, 
unainbiyiious  dispositive  words  not  being 
taken  as  coutrollod  or  qualified  by  any  general 
expression  of  intention  2i  1.  A.  70  referred  to, 

(3)  Whore  some  of  the  proviaiona  of  the 
will  could  not  be  reconciled  with  one  another, 
and  tno  aotual  intention  of  the  testator  could 
not  bo  ascertained  by  any  means,  effect  should 
be  given  to  the  last  words.  7  B.  L.  R,  236 
referred  to. 

(4)  The  Court  should  consider  in  constru- 
ing a  will  such  "surrounding  circumstances" 
as  may  affect  the  meaning  to  ,bo  attached 
to  the  words  used  ,in  it,  e,  g.,  the  state  of 
the  testator's  family  ;  what  issue,  if  any, 
he  left ;  what  near  kindred  he  had;  the  usual 
customs,  practices,  notions,  and  wishes  of 
his  race  or  caste  6  M.  I.  A.  526  (550^,  2  1.  A, 
7,  11  B,  573  (579),  17  B.  503  22  B.  409  referred 
to. 

(5)  Clear  words  of  inheritance,  as  also 
words  which  clearly  give  a  power  of  dis- 
position, e.  g.y  "to  my  wife,  her  childraa 
and  grand-children, "  "to  my  wife,  her 
heirs  and  assignees"  show  an  intention  to 
Confer  a  heritable  and  alienable  estate.  24. 
I.  A.  76,  11  B.  573  (579),  21  B.  376,  referred 
to 

(6)  Also  words  such  as"  shall  become 
Malik  of  my  .property*'  or  *' I  appoint  my 
wife  to  the  Malikatwa  as  exercised  by 
myself  "  confer  a  heritable  and  alienable 
estate,  in  the  absence  of  indication  of 
difierent  intention.  24  I.  A,  76,  24,  0.  406, 
27  0.  649  referred  to.  But  "  surrounding 
circumstances  "  may  suggegt  a  different  in- 
tention, and  it  is  possible  that  words 
such  as  "  my  wife  is  the  owner  after  me,*' 
"my  wife  is  the  heir,"  or  "  shall  be  my  heir 
and  Malik  "  intend  merely  emphatically  to 
protect  her  peaceable  possession  and  man- 
agement du'ring  her  life- Dime.  21  B  376,  233 
Bg  80  19  A  16  22  M  357,  27  M  498  referred 
to. 

If  &r.  absolute  estate  be  clearly  given 
and  wovds  are  superadded  restricting  the 
power  of  alienation,  or  imposing  any  other 
restriction  which  is  repugnant  to  tue  estate 
givei'j,  the  restriction  should  be  rejtctod  5 
I.  A.  188,24  1.  A.  76  referred  to.  liOVEft- 
DHANDAS   V.   YANTBAl.     1  S-  L-  E-  21i. 

3  Accumulations  directs — Gonstructions — 
validity  of  : — 

It  -is  not  incompetent  for  a  Hindu 
testator  to  direct  accumulations.  Principles 
governing  the  validity  of  directions  for  ac- 
cumulations examined  and  explained,  24 
0.  589  on  app,;  25  C.  662  and  4  C.  443  ref.  to. 
RAJENDER  LALL    AGARWaLLA    V.  R  »J. 

COOM'iRl.    11  C.  W- N.  66;  84  C.  6. 
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Construction  of  Wills    {Contd.) 

4     Bequest  of  income  of  imnioveahle  property 
— Corpua — Interpretation  of  loill. 

lu  every  case  ia  construiug  a  will,  it 
is  the  duty  of  the  Court  to  aacortaia  what 
the  inteution  of  testator  was  aud  to  give 
effect  to  the  inttution. 

It  is  a  well-estitblisbed  rale  of  construc- 
tion that  a  gift  of  tho  reuta  aud  profits  of 
property  is  equivalont  to'  a  gift  of  tho  pro- 
party  itself;  aliiO  tiiat  a  gift  of  tho  iacomo 
of  property  will  also  carry  the  leqal  and 
beueficial  interest  in  the  property  itself. 
DURGA  DEVI  v.  DUNI  GHAND.  2  A.  L- 
J.  668. 

5  Condition  against  rettraint — Mahomidan 
Law — Will  —GondriLction  of  document. 

Oub  M  made  a  will,  whereby,  after  making 
provision  for  his  widow  and  daaghthers,  he 
divided  his  properly  between  bis  three  soui 
giving  to  each  certain  villages.  Tho  gift 
\9d,spri)na  facie  absolute,  but  th«  will  further 
provided  that  none  of  the  sons  should  have 
a  right  to  alienate  the  property  devised  to 
him  aud  that  on  the  death  of  o  »3  of  the 
divisees  without  isauo,  hi«  share  should  go 
to  tho  eurviviug  brother  or  brothers  or  big 
or  their  heiri.  The  testator  died,  leaving 
surviving  him  three  sous,  Abdul  Qxyum  and 
Abdul  Kadir  by  one  wife,  and  Abdul  liarim, 
by  another.  The  will  was  assented  to  by 
the  heirs  of  the  testator,  and  the  three  sous 
entered  into  possession  of  their  shares.  Then 
Abdul  Kadir  died,  and  his  full  brother,  Abdul 
Qayum,  took  possesaiou  of  his  share. 

Held,  on  suit  by  the  half  brother  for  pos- 
session of  half  the  share  tliafc  according  to 
the  Mahomadan  law,  the  three  devisees  took 
absolutely  and  the  plaintiff's  claim  could 
not  be  maintained.  ABDUL  KAUIM  ivHAN 
V.  ABDUL    QAYUM  KLiAN.     8  A-   ii-  J- 131 

-28  A  312 

6  Comparison — Will—Gowitritciion    of — 
"Such." 

By  one  of  the  clauses  of  his  Will  the 
testator  directed  as  follows  :  ^ 

"As  regards  the  remiioiug  one  equal 
fourth  share  ol  the  said  residue  I  direct  that 
if  at  the  time  the  said  residue  is  divisible  my 
sou  Ardeshir  shall  have  no  dobts  due  by  him 
or  any  liabilities  likely  to  result  in  a  doob  or 
debts  of  more  than  Rupees  five  thousand 
the  said  share  shall  be  inada  ovor  to  him 
absolutely  but  if  othewise  then  I  diroct 
that  tho  said  share  shall  bo  held  or  settled 
by  my  executors  upon  trust  until  rho  s\id 
Ardosbir  shall  bo  free  from  such  debts  and 
liabilities  or  until  ho  shall  die  to  apply  the 
incomj  ot  the  same  in  or  towards  th ; 
m  liutuuance  and  support  of  him,  his  wife  and 
children  of  such  or  one  or  more  of  thorn 
the  said  Ardeshir,  his  wife  and  children  as 
the  trustees  may  at  their  absolute  discre- 
tion determine  aad  the  oducation  and  other 
benefit  of  such  chilJro.i  inoluiing  their 
marriage  buc  when  and  so  soon  as  ne  the 
said  Ardeshir  shall  be  froe  from  such  debts 
and  liabilities  as  aforesaid  upon  trust  to 
pay   tho   same   and    all    unapplied    income  if 


Construction  of  Wills     {Contd.) 

any  to   bim  the  said    .Ardeshir  al>^oluteIy." 

H:ld,  that  the  debts  and  liabiliUuj  of 
Ardeshir  to  ^which  the  clause  rel  ttod  ware 
"  deijts  due  by  him  or  any  liabilitienikaly 
to  result  in  a  do!)!i  or  dobc^  of  ni  ^rj  than 
Hupeos  five  thousand"  anl  i5  was  with 
d>*bt3  of  that  description  that  a  comparison 
was  implied  by  the  use  of  thj  w  n'd  sitck. 
Time  was  no  pirtof  thair  d.Mcri[j'ii j.i,  and 
thj  referenca  to  timi  was  invd-^  only  to 
indicate  the  event  oa  which  cartain  consa- 
quQUCfld  were  to  follow  accjrding  as  dj')is 
aud  liabilities  the  description  ind  cated  did 
or  did    nob  :xist.     RAI    JAlJf  u.    NT    (3    M  VG- 

LEOD.    8  B.  L.  R.  P  122  =  30  B  493 

7  Devisee  would  not  disml^^'i  a  cartain  ser* 
vani — Wdl — Truat — Seruan^      Hnv  tLoym  -at  of . 

A  Will  miido  by  a  Mini  i  wi  low  <5on- 
tained  a  clausi  to  tho  elfe-;'.  that  the  defend- 
ant, to  whom  the  tesbatrix  had  devised 
and  bequoathod  piopeity  for  Mj,  sbjuld 
nob  li  i,ve  power  to  dispansj  with  the  servi- 
ces   of    certain  servants. 

Held,  that  in  the  absence  of  any  indi- 
cation of  a  clear  intention  to  that  effect, 
tho  clause  did  not  create  a  trust  in  favour 
of  the  servant  5  Gl.  and  Fin.  129  referred 
to.  UVM  DUL\RI  u.  MUL'.U.  2  A-  L-  J., 
637  =  A.  W-  N  1905  p.  233. 

8  Daugliter,  niicnel  —  .'^"isbate  tak^n  by, 
under  a  will  and  by  inheritance — Will  — 
Construction  of,  "  to  my  daughters  and 
their  respective  sons."  maa  ling  of.  10  0. 
W   N.    595    (F.  B)   Col.    88  P    I. 

9  Diughfcer -Bjquost  tT  d>.U'?hter  obso- 
lub3    estate.     12  C.  W.  N.    il  ..ol   37  P.  I. 

10  Dem  )nstrative  — L3git3J5'  riqht^  as  to 
corpus-Interest.    29  M.    165    Col.  732  P.  1.    • 

11  Devise  to  widow  -Kxtenb  of  interest 
— Oas  3  governed  by  Hindu  Wills  Act.  Le- 
gacy in  favour  of  a  Hindu  wife  5  G.  \5f.  N. 
309    Gol.    83    P.    I. 

12  Divnlution  of  property  —  [I'm  iu  L  no — 
Diquest  to  ''daughters  and  ih-ur  reapictive 
suis*' — W>niiiis  estate — Survivorship  betiven 
dfighters — iplrituU  bene. fi:  —Remainder  over 
to  sii'i  -Gift  over  to  dinght".!-^  on  fill  are 
of  ad  'pfiyn—Succsaion  Act  {X.  of  18'j5),  S. 
8-i,    116    and    117. 

In  construing  tVie  will  of  a  Hindu  it  ia 
not  improper  to  take  into  consi  iara'.ioa 
what  are  kfio  vti  to  be  the  ordinary  notions 
and  wish. >  of  Hindui  wi;.h  ro.pjc.  to  tha 
devolution  of  property.  It  may  bj  asium- 
ed  that  a  Hio  lu  g^ne  illy  d. -sires  tha'.  an 
estate,  sp«icia!iy  an  anc'^sbral  estate,  shiill 
be  retained  in  his  family,  and  1-.  may  be 
assumed  that  a  Hindu  knosvs  that,  as  a 
general  rule,  at  all  ovouts,  women  do  nob 
taks.  absolut:  cstiius  of  iiherita'  oi  which 
they  are  ouablod  to  alienate.  21  A.  7  fol- 
lowed. 

In  tliG  will  of  a  Hindu  dr.iwo  up  in 
the  English  language  and  probibly  by  an 
English  Solicitor  who  was  ono  of  the  attesb- 
iug  witnesses,  it  was  provided,  iu  oa.sd  of 
the  failure  of  a  prior  bdqu  j.Su  in  favour  of 
a   son   to  bo  adopted    to  the  tootator,    (which 
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bequest  in  fact  failod)  iliafc  tho  ostato  waa 
to  be  raado  over  to  and  dividod  bofcwoen 
bis  two  daiigbtors  in  equal  shares,  "to  whom 
and  thoir  roHpeotivo  song  he  gave,  dovised 
and  boqucatliod  tho  same."'  Thoro  wag  a 
provido  that  in  the  event  of  one  of  the  daugh- 
ters dying  without  leaving  any  male  issue 
surviving  the  share  of  tho  denoasod  daugh- 
ter was  to  go  to  tho  surviving  daughter 
and  her  sons— to  the  oxclusion  in  both  ca- 
sos  of  femalo  issue.  Further,  that  '-in  the 
case  of  the  the  death  of  either  daughter 
leaving  sons,  the  share  of  such  daughter  was 
to  be  paid  to  such  her  sou  or  sons'  share 
and   share   alike." 

Held,  that  under  the  will  the  testator's 
daught  rs  whom  he  incontestably  intended 
to  benefit  were  to  have  no  more  than  what 
is  generally  known  to  be  a  woman's  estate 
in   his   property; 

That  the  testator  intended  to  create  in 
tbeir  favour  an  estate  for  life  vvith  a  re- 
mainder  over  to    their   sons; 

That  in  the  events  that  happened  the 
daughters  were  entitled  to  the  testator's 
estate  in  equal  shares  for  life  and  with  tho 
benefit  of  survivorship  between  themselves. 
RADn\  PROSAD  MULLICK  u.  RANIMO- 
NI  DASST.  12  C  W  N  729  (P  C)  =  10 
BLR  604  =  8^0  LJ  48=^5  A  L  J  460 
=4  M   L  T  28-18  M  L  J  287- 

13  Dati.g]iter*s  son  made  karta—Will,  con- 
struction of — Legatee  must  be  in  existence  at 
the  date  of  the  testator's  death— Appointed 
daughter,  custom  relating  to — Indian  Succes- 
sion  Act,   s.  100. 

The  will  of  a  Hindu  testator,  to  which 
the  provisions  of  the  Hindu  Wills  Act  did 
not  apply,  contained,  inter  alia,  the  follow- 
ing paragraph:— '« We  have  no  male  issue. 
As  a  suitable  boy  could  not  be  found  among 
the  gnatis,  no  adoption  has  been  made  till 
now.  If  our  wife  Lakshmi  Devemma  Row 
finds  a  suitable  boy  among  our  gnatis,  she 
shall  made  an  adoption  according  to  her 
•will  and  in  accordance  with  the  law.  If  no 
boy  is  found  and  if  our  daughter  Venkata 
Chinnayya  has  a  son,  that  boy  becomes  a 
•  Douhitra  karta '  (heir  as  daughter's  son) 
according  to  the  law:  so,  that  boy  alone 
should  become  the  'karta'  for  the  entire 
property  belonging  to  me.  According  to 
the  law  the  '  kartaship '  rests  in  our  wife. 
So,  our  funeral  rites  as  well  as  the  acts 
(rites)  to  be  done  subsequently  should  be 
caused  to  be  done  through  our  wife  alone." 
At  the  testator's  death  his  daughter  was 
five  years  old.  Subsequently,  she  had  sons, 
all  of  whom  predeceased  her."  The  testator's 
widow  died  in  1893  and  the  daughter  in 
1902.  The  present  suit  was  brought  by  the 
daughter's  husband  claiming  as  the  heir  of 
bis  eldest  son,  who  was  living  in  1893  and 
who,  it  was  contended,  took  the  estate  on 
the  widow's  death  under  the  will.  The 
plaintiff  contended  that  under  the  will  the 
daughter's  son  had  all  the  rights  of  an  ad- 
opted  son. 


Construction  of  Wills    (Contd.) 

Held,  on  tho  construction  of  the  will 
— (1)  That  tho  testator's  daughter  was  not 
*  appointed'  by  him  to  raiso  a  t^on  for  him. 
The  practice  of  'appointing'  a  daughter  ia 
now  generally  reputed  to  be  obsolete  and 
it  lies  on  the  person  who  alleges  that  she 
was  so  appointed  by  tho  will  to  prove  that 
such  a  custom  exists,  as  the  word  of  the 
will  do  not  warrant  tho  inforonco  t.hat  the 
testator  intended  to  revive  a  dead  custom, 
(2)  That  the  daughter's  sons,  not  having 
bef,n  born  at  the  testator's  death,  took  no- 
thing under  the  will.  Section  100  of  th« 
Succession  Act  contemplates  a  power  of  dis- 
position extending  further  in  time  thaa 
that  allowed  by  the  Hindu  Law  and  the 
principle  enacted  by  that  section  does  nob 
apply  to  the  case.  SRI  RAJa  VENKATA 
NARASTMHA  APPA  ROW  v.  SRI  RAJAH 
SURANENI  VENKATA  PURUSHOTHaMA 
JAGANADHA    GOPAL  \    ROW.     4MLT9 

=  18MLJ420=31M810. 

14  Direction  in  will  appointing  a  third 
person — Manager  not  binding  on  legatees — 
Construction. 

N.,  a  member  of  a  Hindu  joint-family, 
executed  a  will  in  favour  of  G.  and  B.,  the 
words  of  which  were  to  the  effect  that  "he 
having  appointed  G.  and  B.,  his  executors 
{wasi)  and  ownera  {malik)  of  all  his  property 
under  the  management  ^6<2  sar6ara/i/cari^  of 
S.  they  shall,  after  his  death,  remain  in 
possession  of  it  and  S.  shall  continue  to  be 
Manager,  but  ihey  shall  have  no  power  of 
transfer,  and,  after  the  death  of  both  of 
them,  S.  shall  be  the  absolute  owner  of  all 
the   prop«rty." 

Held,  that  the  provision  that  G.  and  B. 
shall  be  the  owners  of  the  property  for 
their  ^  lives  gave  them  jointly  the  right  to 
possession  of  it. 

Held,  further,  that  the  clause,  to  the 
effect  that  G.  and  D.  shall  ^be  owners  of  the 
property  for  their  lives  under  S.'s  manage- 
ment, must  be  interpreted  as  expressing 
merely  a  wish  or  direction  that  he  should 
act  as  their  Manager,  and  that  such  wish 
or  direction  was  not  binding  on  them. — 
SITLA   BAKHSH   v.  BRIJ  RAJ   KUAR.     B. 

K.  65=4  G.  C  87. 

15    Gift  over — Construction  of  will. 

A  will,  after  payment  of  certain  legacies, 
divided  the  residue  into  three  shares,  with 
respect  to  one  of  which,  trusts  were  declared 
in  favour  of  the  wife  (plaintiff)  and  children 
of  the  testator's  son,  H.  The  testator  directed 
a  trust  deed  to  be  made  in  respect  of  this 
share,  and  that,  out  of  the  share,  a  sum  of  Rs. 
60,000  si  ould  be  specifically  dealt  with  as 
thetein  mentioned,  and  provided  that  "  out 
of  the  said  income  (a  sum)  to  the  extent  of 
Rs.  300,  shall  be  paid  every  month  to  H'a 
wife  for  (her)  household  expenses  aud  for  the 
education    of  (her)  chidren." 

It  further  provided:  "If  H.  should  not 
have  any  son  or,  after  having  a  son,  should 
he  die  without  leaving  any  son,  then  I  give 
the  whole    of   the  remaining   property  to  my 
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Bon,  M,  and  hia  youngor  brotUar.s  aiul  in  the 
same  manner  (xllev  tha  dooeaso  of  H,  and  his 
wile  I  give  t'le  said  sum  of  R3.  GO.OJO  also  to 
bim  and  tiicm  *' 

H,  bad  no  son  at  tho  dato  of  ttiii  tostator's 
death,  llo  died  leaving,  him  saiviving,  liia 
wife  (the  plaintiff),  a  daughter  and  a  son.  Tiie 
sou  died  an  infant  a  few  m.)nDhs  after  Id's 
death. 

The  plaintiff  claimed  that  she  vf&s  enti- 
tled to  a  one-third  share  of  Rs.  60,000  aud  to 
Bs.  300  a  month  during  her  life. 

Jleld  (1)  that  the  plaintiff,  as  the  heir  of 
her  son  on  whom  Husseinbiiai's  interest 
devolved,  was  entitled  to  the  one-third 
claimed  by  her  iu  the  balance  of  Rs.  63,000. 

(2)  that  from  the  time  when  the  above 
mentioned  one-third  was  handed  over  to  her, 
there  should  ba  a  proportional  abatement  in 
the  amount  of  Rs.  30U  which  was  payable  to 
her  every  month  during  her  life.  MAHO- 
MEDBHAl  NENSBY  v.  FATMABAI.  8  B. 
L.  R.  615. 

16  Gtft  to  female— Will,  construction  of — 
Gift  for  miintenance  may  b&  of  an  absolute 
estate — Where  testator  gives  a  female  immoveable 
property  for  maintenance  and  makes  several 
devises  of  other  properties  to  others  and  adds  a 
clause  declaring  the  gifts  to  be  absolute,  the  gift 
for  maintenance  will  be  an  absolute  gift — De- 
visee in  poss:;ssLon  of  land  under  an  invalid 
will  must  be  presumed  to  prescribe  for  the  es'Me 
given  by  the  will. 

An  absolute  gift  of   immoveable  property 
to  awidow  for  maintenance   is   not  unknown 
to  Hindus  or  repugnant  to  their  ideas  of  pro- 
priety.    In  construing  a  will,  every  pjrtion  of 
it   must   be   given    tho  full  eRoct,  which,  oa  a 
natural  and  grammatical  construction  of  the 
will,  must  be  allowed  to  it,  and  no  portion  of 
it  ought   to    be  rejacted    unless   such  a   con- 
Btruccion    makes    the  provisions  of    the  will 
inconsistent    with    each    other    or   leads   to 
results  which   must  be  repugnant   to  the  tes- 
tator's  ideas   of   propriety.     Where   a  Hindu 
testator  by  his  will  gave  immoveable  property 
to  a    widow  stating   it    to  be  for  her  mainte- 
nance  and,  after  miking  various  Ooher  gifts, 
added  a  clause  by  which    he  decliiei  thac  all 
the  gifts  under    ilia    will    sujuld   l>j  absolute, 
there  is  no  such  inconsiiiDency  or  repuguancy 
in  giving  the  clause  its  natural  aud  gramma- 
tical construction  by  maki,jg    it  apphciblo  to 
the  gifc  tu  the  widow,  and  she  will  accordingly 
take   an    absolute    interest    m    the   proporoy. 
By   so    construing    the    will,    tne  sabbeiiueut 
clause    only   removes   the   ambiguity   in   the 
case    of   ail    the  gifts   and    does  not  alter  any 
material  portion  of   the  will.     The  statemeuc 
by    the    tesiator  that    he  gave   such  property 
'out  of  sympathy  '  will  not  afiuct  tho  abooiuoe 
nature    of    tho   estate    given    if    there  was  no 
legal    obligation    on    buu  to   provide  for  auch 
widow's   maintenance    in  his    wiii.     WuL'-ro  a 
person    takes    posaessiou  of   property  under  a 
will,  which  cannot    legally  upeiate   10  convoy 
such    proporty,    the    person    so    entering    ou 
po^isetiiaioa  mubt  bu  presumed   to  prutscribo  for 


C3Q3tructi'>n  of  Wills    {Coat  I.) 

the  interest  which  the  will  purports  to  give 
him;  and  the  burden  of  proving  that  ha 
proscri'ood  for  aomjthing  lesa  v/ill  be  on  the 
ptirfcy  alleging  it.  liVMAOHANDRA  N^IKER 
v.  VIJAYARUiWULU  NAIDU.  4  M.  L. 
T,  198-31  B2i9 

17  Hindu  L%iO  — Will,  construction  of — Be- 
quest to  lu  idow  —Adjpcion  a  condition  precddeni 
— Estoppel. 

G  a  Hindu,  executed  a  will  whereby  h« 
directed  (1)  that  P  should  be  adopted  as  hit 
son  by  his  widow  "  for  uhe  purpose  of  offering 
libations  of  water  and  funeral  cakes  to  my 
manes  after  my  death";  (2)  that  after  G'm 
death,  his  property  should  go  to  his  widow 
who  "during  her  lifetime  shall  ba  conipeteab 
to  alienate  by  sale,  gift  or  otherwise,,  the  pro- 
perty left  by  ma  as  she  pleases  "  and  (3)  that 
after  the  death  of  the  widow,  P  shomld  becoma 
the  owner  of  tne  whole  of  his  estate.  P 
could  not  be  adopted  by  the  widow,  as  his 
father  refused  to  giva  him  in  adoption.  The 
widov7  at  her  death  executed  a  will  by  which 
she  left  all  her  property  to  P. 

Held,  that  the  widow  acquired,  under 
the  will  of  her  husband,  a  life  interest  only 
to  his  property  and  not  an  absolute  estate. 
The  provisions  in  the  will  giving  her  power 
of  alienation  or  gift  must  be  restricted  to 
such  alienations  and  gifts  as  would  be  re- 
quired in  oases  of  legal  necessity  or  for 
i,piritual  purposes  at  her  death.  Therefore, 
the  will  executed  by  the  widow,  in  favour 
of  P.  did  not  coa^^r  on  hina  any  valid  titla 
to   the   property    1  ft    by  G. 

Held,  also  thai  P.  could  take  nothing 
under  the  will  exoital  by  G.  a3  his  adop- 
tion was  a  oondiiioa  pi'eoedent  to  his  taking 
the  property  un  lei.  tho  will  which  waau^b 
fulfilled. 

Held,  farther  thai3a.logi.te9  who  had  eleab- 
ed  to  take  a  legacy  aider  the  will,  was  ea.- 
toppad  from  setLmg  up  a  title  contrary  to 
tho  provisions  ot  th)  will.  Bat  ^here  tlM 
legatee  is  iu  pDssesjion,  any  one  assartiag 
the  estoppel  could  riot  avail  himself  of  f:^y 
defect  of  title  in  th  ■  legatee  unless  ho  could 
establish  his  own  title.  Mahomed  Thamshool 
V,  She.vakram,  (L.  R,  2  I.  A.  7)  referred 
to.— PROBODH    L^LKUNDU     u.  HARISS 

OHAND^iv  oa,    9aWN309. 

18    Hindu   Liiu  —  WUl—P^-lnciplc  of  double 
portions.     Applicabill'ij     of    Engliiih     Idit)     .t» 

(0.— 

Aoco^rding    to    the   p<.-iricipie3   of  English 
Liw  as    appiuable    uo  djui)ld     portio.is  with 
referanca    to    a    Will   where    the    two    provi- 
sions  ara   of  the    3<.me    nature  or    there   are 
bub   alights  diilerencas    the    two  instrum^nta 
afford   intrinsic  evidence    agvinsb    a    doable 
provision,    but    where    the   provisions   are   o£ 
a    dilierent    nature     the     two    instrumanta 
j  afford    intrinsic     evidence     in    fav'^ur     of  a 
I  double  provision.     And  in     ascertaining    tha 
I  intontion     of   a    Hindu     testator     from    tha 
terms   of    his  Will,  this    principle   of  Eiglish 
I  Law    mny    wall    ba  borne   iu    mind    as   pfin- 
J  ciplo   ut  eqd.ty,  justice  and  good  cousoioaciQ* 
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Construction  of  Wills    {Contd ) 


JUG.llVANDAR     KAllA^ICHAND    v.    BRIJ-     aucl    any    oUier    proparty    which    may    comt 
DAS  LAIJI.     7   B-  T'-  R-  299-  into    my   posacisioti    in    my    lifeLimo     or      to 

19     Ifiiida  Laio-Will — Construction — Ride  '  which  I  may  become  onlitied.  shall  after    my 

d«ath,  remain  in  tlio  proprietary  (vialikana) 
puddos.sion  of  tho  devisee;  and  the  said  devisee 
shall  bo  tho  owner  (malik)  of  all  tho  b«- 
qaeftthc^l  property,  and  it  shall  he  incumbenfc 
on  the  (lovidOQ  to    perform    my    funeral    rites 

after  my  death the  devisee  shall  be  owner 

of  I'.io  property  that  is  left  after  the  funeral 
rites,  &c.,  the  devisee  has  power  in  cHse  of  my 
not  adopting  anyone  in  my  life-time  to 
adopt,   after    my   death,   any    person   'of   ray 


applicable  to  a  bequest  to  a  widow  as  disting- 
umlud  fi>in  <i  u.:>iuest  to  any  other  JemaU — 
Devi}iee  to  m other. 

Held,  (hat  such  a  gift  did  nob  confer 
a  less  estate  on  tho  mothar  than  would 
have  been  confevrad  had  she  been  a  male, 
i.  e.y  au  absolute  e.stalu,  and  that  a  be- 
quest by  tho  douee  herself  will  of  all  tho 
piopertic-!  so  bequoatbod  was  a  good  and 
valid    bequeai.      l.i  Hindu    Law,  there    is    no 


presumpli'in    that    gift    to  a  mother   as    such     family  whom    she  may  think    fit ,    if    any 

conf  rs    a  limited    e-<tate    only.     Sucli    a  pre-  of  my    relations    and    heirs  or    any    stranger, 

sumption    exists    only    in  the    case    of  a    gift  claim  the  bequeathed  property  from    tho    de- 

or  devise  o[  immoveable  property  to  the  wife,  visee  then   that  claim  shall  bo   fa'se." 


]\lahomed  Shanioul  lIudM,  v.  Shewkaram  (L, 
It.,  2  I.  A.  7)  and  Anuaji  Duttatraya  v. 
CliandrabJI,  [l.  L  R,.,  17  Bom.  503)  dis- 
tliij^uished  and  txpiained  ;  ]\Iu>siimmat  Kol- 
lany  Koer  v.  Luchmee  Pershad.  (vso  \V. 
R.  395)  and  Bhobo  Tarini  Debya  v.  Peary 
Lai  Sanyal,  (T  L  R  24  Cal  646)  followed. 
— ATUL  KRISHNA  SIRCAR  v.  SANYASI 
CHaRaN  SAUOaR,  9  C  WN  784-2  C 
L  J  50-S2  C  lOol 

20  Hindu  —  Will  —  Construction  —  Rtde 
against  pet p^'tuity  -Indian  Succession  Act  X. 
of  lS6b,  s.  101. 

Olau-o  13  of  tbe  will  produced  in  this 
case  was  a>i  followb:  "As  to  my  other  proper- 
ty which  there  is,  that  is  the  property  situ- 
ated ou  the  east  side  of  the  house  of  my 
step  brother,  1  give  the  same  to  my  younger 
sou  0  foL'  ills  lite.  He  shall  have  no  author- 
ity either  to  mortgage  or  r,o  sell  the  said  pro- 
perty. He  shall  only  receive  tue  income  of 
the  said  property,  and  I  give  the  property 
after  his  deatii  to  his  sou  or  to  hi.s  sons  in 
equal  shares  shjuld  tiaere  be  (any  such  son  or 
sons).  lu  case  he  leaves  no  son  belnud  him, 
my  Mukityars  sball  get  a  son  adopted  by  his 
wife  and  thus  perpetuate  his  name.  And 
they  shall  give  the  said  property  to  him  on 
his  attaining  the  age  of  21  years." 

HaLd,  ou  a  construction  of  the  above 
clause,  that  ibe  bequest  in  favour  of  a  son 
of  C  who  migiit  bo  adopted  at  any  time  after 
C's  dci,ti.  by  a  widow  who  might  not  have 
been  living  at  the  testator's  decease  was  void 
under  S.  iOl  of  the  Succession  Act  (X  of 
i865  .     KaSHINA  I'll    CHIMNAJI  v.    OHIM- 

ISA.JI  SADAbHiV.    8  B-  L.  R.  263  =  30  B. 

477 

21  Hindu  will — Interpretation  — -Justice, 
equity  and  good  conscience.  9  O.  0.  159  Col. 
86  P.  11. 

22  Hindu  Law — Will— Of  life-interest  to 
■woman   -Life  estate. 

A  HiuUu  executed  a  Will  in  favour  of 
his  daugbtcr-iu  l.iw  (son's  widow)  in  these 
terms:  '*I  have  no  aulad  (meaning  no  male 
child,  for  he  h«.d  a  daughter)  and,  therefore, 
uiuke  this  Will,  in,  favour  of  my  daughter-in 
law,  to  the  ofteot  tuaO,  ail  the  moveable  and 
immoveable  property,  which  is  in  my  pos- 
session, atiUe    tune   of    executing    this    VYiil, 


Afuer  'he  death  of  the  devisee,  the  plain- 
tiff, a  grandfton  of  the  testator's  brother 
brought  a  suit  for  possession  of  the  property 
bequeathed  to  her  by  the  te&tator  again&fc 
tho  teotator'i  daughter  and  certain  descen- 
dants of  one  of  his  heirs.  The  queetioa 
for  determination  was  whether,  under  tho 
Will,  the  daughter-in-law  ♦took  an  abso- 
lute estate    or  only  a  life-interest. 

Held,  th&t,  having  regard  to'  the  context 
and  the  rules  for  the  construction  of  Hindu 
Wills,  the  will,  under  consideration  con- 
ferred only  a  life  interest  upon  the  devisee.  2 
I.  A.  7,  11  B.  69,  19  A.  16,  17  B.  503,  10  0. 
342,  9  G.  W.  .N.  309,  25  A.  351,  10  A ,  495,  25 
A.  361,  10  A.  495,  23  A.  309,  2  O.  C.  i26,  19  A. 
133,  24  0.  834,  27  0.  44,  27  C.  649,  10  A.  495, 
referred  to.  MUSSAMMAT  SaLTA  v.  KA- 
SHI   NATH.     9  0-  C  119  (B;. 

23  Hindu  will— Estate  vttted  in  interest 
as  well  as  in  possession — Intestacy — Indian 
Succession  Act  (X  of  1865),  s.  159 — Intention 
of  th»  testator. 

Where  it  is  possible  to  put  a  reasonable 
construction  upon  a  Will  whio>h  results  ia 
a  testacy,  that  construction  must  prevail, 
rather  than  one,  which  leads  to  an  intestacy. 
30  Ch.  D.  390  followed. 

On    the    construction    of    the   Will    of  & 
Hindu,    which    provided  that,  on  the  death 
of    the    testator,    his   estate   was   to  pass  into 
the    possession    of    his    two    widows   and  his 
nephew,  who  were  to  hold  it,  without  powers 
of    alienation,    in    equal    shares,  and  further 
that,    on    the    death    of     the    senior    widow, 
the  nephew  was  to  hold  half  of  the  whole  estate 
and    ou    the    death  of  the  second  widow,  tba 
nephew   was  to  have  whole  estate   absolutely. 
Held,    that    the     widows     were    to    have 
life  interests    in  certain  defined  shares,  vary- 
ing   from   time    to   time,  and  subject  to  such 
life-estate    the    nephew    was    to    take    an  ab- 
solute   interest   in   the    whole;    that,    on    tbe 
death    of    the  senior  widow,  the  nephew  had 
a    vested   interest  in    half    of    the    property, 
though    the    actual    enjoyment    of    that    ex- 
pebtant   interest   was   postponed   till  the  ter- 
mination  of    the  junior    widow's   life  testate, 
but    that,    as    regards    the   other  half,  it  was 
vested    in    interest    as    vvell    as  in   possessioa 
in   the   nephew;   and    that,  therefore,  on  the 
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subsequent  death  of  the  nephew,  his  heiri 
ware  eutitUd,  fis  ftgaiasi;  llie  junior  widow, 
to  posiDSiion  o(  half  uf  tL«  tQAtiiboi''8  estate. 

8.  Ifiy  of  ttio  ladiau  Saooe.aion  Acl  doei 
not  apply  where  there  is  u  cUai'  indication 
of  liie  intention  of  the  teataior. 

Quart,  whether  the  clrtuse  unposing  a 
restraint  upon  alienation  was  valid  and 
legally  oporalivo.  MvNDaKIMI  Ul'iBI  v. 
AKUN13ALA  DEBT.     8  C-  L- J- 515- 

34  Hindu  xoill  — Hindu  Law — Wills  Act 
XXI  of  lb7U—Sa.  3  and  4 — ConslrucLion  of — 
Ind\au  Succession  Act,Ss.  101  and  10^—Resl- 
duaiy  Esta!-'. 

Ill  an  appeal  whicii  turned  upon  tho 
construction  of  tho  will  which  purported 
to  deal  with  residuary  estate  of  the  testator, 
who  pj.actioully  intended  that  the  diatribu- 
tioQ  should  take  place  only  after  all  the 
sons  who  might  be  born  to  lum  had  attained 
their  majoniy,  and  who^o  will  van  as 
folioww,  "Snotild  ray  son  Sub/aiuanian  who 
ia  the  (chief  perion  or)  executor  to  this  will 
and  testament  bo  willing  to  divide  and 
give  the  aforesaid  landed  properties,  ready 
money  and  all  the  other  properties,  when 
my  grandsons  may  attain  their  age,  he 
shall  divide  the  same  into  five  shares  as  I 
have  had  tiva  sons,  and  give  away  the  same 
to  then  respective  sons,  that  ia  to  say,  my 
graudsoub.  He  shall  give  away  tho  share 
of  such  son  of  mine  as  may  not  beget  a 
grandson  (to  mo)  to  himself.  Should  he  not 
be  willing  to  effoot  a  division  he  may  deli- 
ver up  the  properties  to  such  of  these  por- 
fODS,  namely,  his  brotheis  or  his  son  or  his 
brother's  sons,  as  may  be  competent  to  cauao 
matters  to  be  conducted  proparly  as  my  eldest 
son  tr^ubramaniau  who  ia  tho  (chief  parson  ot) 
executor  to  this  will  and  testament  had  been 
conducting  thera;  should  ttie  (chiei  person  or) 
executor  Sabiamauian  be  not  willing  to  do  so, 
he  may,  a^  he  thinks  proper,  arrange  that  at 
least  the  Admmistiator  (jauerai  anould  cou- 
duci.  maltcid  for  a  fixed  time  in  the  same  man- 
ner in  which  ho  himself  shall  have  conducted 
matteisand  that  the  properties  should  tuere- 
after  be  divided  auu  givon  to  tlie  aforesaid 
grandsons  or  that  thd  same  should  bo  dyli- 
vered  up  to  thom  intact  without  devisiou.  " 
It  was  held  that  the  effect  of  the  disposi- 
tion was  that  the  bequest  if  any  created 
by  the  exercise  of  the  so-called  power  of 
appiontmeut  might  be  delayed  beyond  the 
period  specified  in  s.  101  ot  the  Indian  Suc- 
cession Act  which,  when  read  with  s.  102, 
made  the  whole  disposition  invalid.  S.  2 
of  the  Hindu  Wills  Act  makes  S.  101,  Suc- 
cession Act,  applicable  in  terms,  and  the 
provision  in  s.  3,  although  it  might  have 
the  eliect  of  invalidating  a  disposition  which 
Is  valid  under  a.  101  of  tho  buccosaion  Act, 
cannot  have  the  eilcct  of  validating  a  dis- 
position which  is  invalid  under  that  section, 
it  is  clear,  therefore,  that  the  disposition 
is  invalid  under  sections  101  and  lu2  of  the 
Succession  Act,  and  there  is  an  intestacy 
With  ragacd   to  the  residuary  estate  and  the 
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property  devolves  upon  the  beirn  at- law.  Ij. 
K.  U)  Ch.  :}o,  '20  13.  4oO  referred  to.  P.  V. 
SIVASANKAUA    PILL.AI  v.  SlJBRAMANlA 

PTI.LAI     4M  L  T  306 

25  Income  of  immoveabl'i  propert  '  '-'  *• 
L.    J.    508 — See   No.   4  .'/ipm. 

26  lutention  vf  tesUitor  huio  o seer lu  ■•■■■. 
Scope  of  enquiry — AdmiHsion  of  e.rtrnnecnii  eci- 
dence—  A  Hindu  dnujhler:^  tight  to  sue  /■"')■ 
construction  ofioilloffaDierandfor  inciden- 
tal  declarations. 

In  construing  a  Will,  the  intention  of 
the  testator  must  be  ascertained  from  the 
language  used  in  the  entire  Will.  The  true 
enquiry  is  not  what  a  testator  meant  to 
express,  but  what  the  words  u.^ed  to  expre-;.«; 
extriufiic  evidence  cannot  be  received  aa 
evidence  of  a  testator's  intention,  outside 
and  independent  of  the  written  worda 
employed  by  him.  6"  M.  I.  A.  526,  followed. 
SRIMEBAS    DAS  v.  MOJSMAHINI  DaSI.    3 

C   L  J  224. 

Sse  also  Col.  438  P.  I.  No.  139  and  3  C, 
L.    J.    2^1    read  fur  3    C.    L.   J. 

27  Interposition  of  intermediate  estate. 
Direction  as  to  unexhausted  residue.  Ul- 
timate gift  to  sons.  9  0.  W.  N.  528  Col.  2031, 
P.   I. 

28  Irrevocability — Test  of  ascertaining  iche- 
thcr  a   doctwient   is  xoill  or   not. 

The  primary  test  lor  ascertaining  whe- 
ther a  document  is  a  will  is  whether  it  ia 
revocable  or  not.  An  instrument  in  crdor 
to  be  a  will  must  be  revocable  in  all  its  parts. 
A  family  arrangement  to  prevent  disputes 
and  consequent  waste  of  family  properties 
cannot  be  called  a  will,  the  more  so  becausa 
it  was  registerad  as  a  non-testamentary 
document  and  was  stamped.  In  the  goods 
of  Robinson  (L.  R  IP  and  D,  385  at  p 
387)  and  Thakurlshri  Singh  v.  Thakur  Baldeo 
Singh  (I.  L.  R.,  10  Gal.  792)  referred  to.— 
MUSST.  SiTA  KOER  v.  MUNSHI  DEO 
NATH    SAHAI,    8    C    "W    N    614- 

29  Khojah-Mohammadan — Bequest  of  an- 
nuity to  daughter  and  after  her  to  her 
children,     29  B.  133  Col.  2043  P.  I. 

30  Kill  malick— Will— Construction, 

One  of  the  clauses  of  a  Will  provided  : 
"  As  to  shop  1  (in  number)  which  there  is  in 
Madhavpura,  the  same  realizes  a  rental  of 
Rs:  90  per  year.  INly  wife  Devkor  shall  take 
the  rent  of  the  said'shop.  Should  perchance 
anything  have  to  be  paid  to  my  creditors, 
then  my  wife  shall  sell  the  said  shop  and  pay 
(the  defendant).  She  ia  the  sole  owntr  of  the 
said  (shop)." 

Held,  on  a  consideration  of  tbei  whole 
Will,  that  tho  testator  meant  by  the  above 
olauaa  to  pass  to  his  widow  an  absolute  estate 
in  the  house.  LALBHAI  MULCHAND  v. 
MANSUKII  KAlGllAND.  8  B-  L- R-  48;^. 
81  "  Mulik  "—Hindu  ividow— Property  de- 
dicated to  idol — Limited  grant— Declaration  v/ 
proDerty  to  be  dtbutter—Civ.  Pro.  Code  (Act 
XIV  of  1S^2J,  S$.  244  and  280— Mortgage  dec- 
ree—S.  244,  (ipplicnb'dity  of. 

TuQ  word  ^'  malik  "  confers  on  the  donet 
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a  heribablo  and  an  alienable  estate.   (24  W.  R. 
3D5  and  21  I.  k.  70  followod.) 

Bar,  tho  oflect  of  the  word  "  malik  "  may 
bo  'modified  by  the  coatoxb,  or,  in  other 
words,  in  order  to  out  down  the  full  proprie- 
tary rights  that  tho  word  imports,  somoLhing 
must  be  f.-and  in  tho  context  to  quality  it. 
7  0.  L.  J.  131  followod. 

The  Court  must,  in  oonstruing  a  will, 
look  to  all  tho  clauses  of  the  will,  and  give 
effect  to  all  tho  clauses,  ignoring  none  as 
redundant  or  contradictory. 

Held,  on  a  construction  of  the  will  in  the 
present  case,  that  there  is  ample  indication 
in  the  context,  to  displace  the  presumptiou 
o!  absolute  ownership  implied  in  the  word 
••  malik"  and  to  jastify  tho  conclusion  that 
the  "ift  in  favour  of  the  widow  must  be  cut 
down  to  something  less  than  a  full  proprie- 
tary right  with  power  of  alienation  :  that  it 
is  impossible  to  maintain  that  any  absolute 
devise  was  made  to  her,  thau  she  took  a  limit- 
ed estate  under  the  will,  that  so  far  as  the 
will  is  concerned  hor  powers  of  alienation 
were  confined  to  tho  dedication  of  property 
for  the  benefit  of  ancestral  idoly  and  the 
alienation  of  the  property  in  case  of  neces- 
city  ;  and  that  the  dedication  to  a  new  idoL 
she  has  e  tablished  or  iostalled  is  iavaUd  and 
the  dedicated  property  is  not  debiitter. 

Per  Mj(jke'je<iy  J".— S.  244  of  the  Oiv.  Pro. 
Code  has  no  application  to  a  case  where  the 
iudgment-debtor  tries  to  set  aside  the  olicot 
of  the  decree  itself.  la  the  case  of  a  mort- 
gage decree,  the  decree  itself  directs  the  sale 
of  °the  property,  and,  if  obj3CtioQ  is  taken 
that  the  property  cannot  be  sold,  because  it 
belonged,  not  to  tho  judgmeat-dobtur,  but 
to  a  party  who  is  a  stranger  to  the  suit,  the 
propriety  of  the  decree  is  called  in  question. 
A  question  of  this  description  must  be  tried 
in  a  regular  suit  and  uoc  in  the  execabiou 
proceediugs  which  are  based  on  the  assump- 
tion that  the  decree  is  a  good  and  valid  di-c- 
ree  32  G.  265  referred  to.  ciHIB  LiAKvStiAN 
BHAKAT  V.  SHRIMATI  TaRANGINI  DaSI. 
8  C-  L-  J.  20. 

32  ^  Malik'—Shebaitsh'tp  rijht  of  inherit- 
ance uf—Ddyccbhj.ga,  Chap,  IK,  Section,  3,  V. 
31,  32,  33,  spurious— Rival  ivi/e's  son  a/id 
daughter's  son, — Stridkan,   Ajjaaiuk. 

Where  the  term  '  MaUk'  is  used  in  a 
will,  ltd  precise  mea-inog  is  to  be  determin- 
ed by  tlae  context  aua  wii^h  reference  to  the 
other   olaudo    of  the    ducumeat. 

la  the  absence  of  any  direction  to  the 
contrary  in  the  wili,  the  right  of  iaheriu- 
ance  to  tao  shebj^iiship  fuiiows  tho  same 
line  as  tne  right  of  inheritance  to  immove- 
able   property. 

la  Beagal,  insanity  at  the  time  when 
the  iuhentduace  laiio  la  is  suifioieut  for  ex- 
clusion from  *the  succossiou,  evdu  tnougu 
the  lunacy  may  uoo  have  bodu  coagonitai  ; 
and  whore  the  succoasiuu  to  an  otfioo  is  la 
questiuu,  tho  duties  attached  to  waioh  re- 
quire that  tue  holder  sdall  ba  la  full  pjs- 
gossiuu   ui  his   fseusuSj   lunacy  id  uadoubteuiy 
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audfioienb   to  diaquilify   a   parson    from     auo* 
oooding. 

The  text  of,  the  Diyabbaga  by  Jimut 
Vahana  cannot  be  rogi.rde'1  as  in  itself  an 
authority  absolutely  biridi.^,  vvithout  any 
regird  to  tho  faeb  wnothic  tho  doctrine 
propounded  in  the  t;x'.  haa  been  accoptsd 
as  a  true  exposition  of  il'o  lnw  awjd  bad  been, 
sanctioned  by  usage,  and  without  any  con- 
sideration of  tho  question  v/hetlur  a  verse 
relied  upon  bjara  on  its  fae^  fcao  evidence 
of  being  spurious  and  an  in;  er  polation.  10 
W.  R.  (P.  C),  17,  21,  12,  Moo.  I.  A.  397  fol- 
lowed. 

Versea  32  and  33  and  the  words  •*  cf  the 
rival  wife "  in  verse  31  in  section  III  of 
Ohap.  IV  of  the  Dayabhaga  are  interpola- 
tions   and  are  spurious. 

The  son  of  a  rival  wife  is  not  prefer- 
ential, heir  tOj  the  |daughter's  son  in  the 
line  of  succession  of  the  ayaiUuk  stridhctn 
pc'operty  of  a    tlmda  female. 

The  destruction  of  an  imige  does  not 
destroy  the  endowment.  PUtlbJ  ■>.  GHAN- 
DEIA  BYSAGK  v,  GOPAL  LAL  SETT.  8 
U.  L.  J.  369. 

33  Malik^Hindu  Law— Will— Gift  of  im>- 
iiDo^ab'e  property  to  a  Hiniu  widoLO — IbsO' 
lute   estate. 

When  the  question  was  whether  a  Hindu 
widow  acquired  a  right  to  alienate  the  pro- 
perty (immoveable)  in  suit,  under  a  deed  of 
gift  or  testementary  disposition  of  her  lata 
husband,  wherein  the  word  used  was  malik 
I  wa  khud  ikhtiyar,  their  Ijordships  held  that 
in  order  to  cut  down  the  full  proprietary 
rights  that  the  word  milLk  imports,  somo- 
thing  must  be  found  in  the  context  to  quali- 
fy it,  and  that  the  fact  that  the  donee  waa 
a  woman  and  a  widow  did  not  suffice  to 
displace  the  presumption  of  absolute  owner- 
ship implied   in  the  word  malik. 

The  donee  in  the  case  oi  Laiit  Mohan  Singh 
Boy  V.  Chukkun  Lai  Boy,  24  I.  A,  76=2i 
G.  834  feferred  to,  was  a  man,  but  the 
principles  of  interpretation  laid  down  in 
that  Ccfcse  were  of  general  application  24  W. 
R.  3J5  referred  bo.  MaSiAiVLMAT  SURAJ- 
iMANI  y.  RABI  NATH  OJHA.  12  C  W-  N* 
^Ji  (F.  G  )  =  iO  3.  L.  E.  i)d  =  o  A-  L-  J.  67= 
7  0-  u.  J.  13i=J  M.  L.  T.  144=18  M-  L-  J. 
7  =  i4  B.  L.  E.  22i  =  Ji)  A.  84- 

3i     Money    cash — Qeaeral  parsoaal    estate 
— o'tfe!    Go <>,3tr action   oj    deed  No.  77. 

;j,3     Money     "cois/i."        Will— Intention, — In- 
appropriate words — Mortgage  bond. 

In  construing  a  will,  •  what  the  Court 
is  coDcorned  with  is  to  ascertain  the  inten- 
tion of  the  testator,  and  it  it  finds  thab 
he  lutaadtid  taat  aii  Uis  moveable  property 
sUouid  pass  to  the  iegatuo,  it  should  not 
hoauaco  to  carry  uub  the  ce.oaitor's  intentioni 
fcvea  though  he  used  an  iij appropriate  word 
auoa    U.O    "odsh," 

Ino  absolute  technicai  meaning  should 
DO  aivea  to  such  a  word  as  "m-^ney."  PAR- 
.SAilf-U    y.    Ql-iAPviiiiiB    Di^S,  5    ALJ    708« 

3ii    Pji;;,oua.    d3Si^ua*LA-iii^as;'/i   and  mo^VQ 
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of  gijt — *  Adopted  Son'—  Descrivtion. 

Where  a  Hindu  testator  bequeathed  Viis 
property     to     '•  Lalta    Prasad     ray     adopted 

BOQ." 

Ileld,  in  the  absence  of  anything  in  the 
will  to  show  that  the  tact  of  the  adoption 
of  the  devisee  was  tho  motive  or  tbo  re\- 
gou  for  the  gilt,  that  tho  language  of  the 
gift  was  to  be  interpreted  iu  its  ordinary 
moaning  as  a  gift  to  Lalta  Prasad  as  a  per- 
sona desig>tat(i,  sviao  was  entitled  to  take 
under  it  even  though  the  adoption  was  not 
proved  3  1.  A.  253-26  W.  B>.  Ul  followed. 
LALTA    PRASAD    v.   SALIG    RAM,    5    A    L 

J  62a 

87  Reference  in  will— Testamentary  do- 
cument—Express  trust — Trustee  do  son  tort. 
29    B.    267  Gol.    1752   P.   I, 

38  Repugnant  words— Construction  of  Do- 
cument— Construction  of  indenture  —'*  Absolute- 
ly," intcrpreta'ion  of — Construction  of  deeds 
— Cojistruction  of  wills — Repugnancy  in  words. 
A  deed  of  indenture  contained  among 
other  things,  a  provision  which  ran:  "Upon 
trust  and  for  tiie  use  of  the  said  trustees 
absolutely  to  be  expended  and  used  by  them 
for  such  charitable  purposes  as  they  might 
think  fit."  On  a  construction  of  this  pro- 
vision; 

Held  that  having  regard  to  tho  words 
that  follow  tlie  phrase  in  the  indenture 
iu  question,  the  word  "absolatoly"  cannot 
be  taken  as  conferring  an  unfettered  and 
Unlimited  interest  on  the  parsons  designed 
as  trustees  ;  and  that  the  words  used  creat- 
ed a  valid  trust  for  charitable  purposes  in 
the  event  which  had  happaaed.  The  rule 
that  if  there  be  a  repugnancy,  the  first  iu 
a  deed  and  tho  last  in  a  will  shall  prevail, 
as  no  application  when  the  suppj-ied  in- 
consistencies are  found  in  one  and  the 
Bame  provision.  ^ADVOCATE  GENERAL 
Oi^'  BOMBAY  V.  HOUMUSJl,  I  L  R  29 
B  876. 

89  '^Sons  to  grand  son**  and  "my  own 
grand  sons  being  sons*  sons"  meaning  of— 
Absolute  estate,  gift  of — Gift  to  members  of  joint 
Hindu  fa)iiiiy—Gift  Hn  equal  shares'  —Tenant- 
in-common— Share  of,  luiil  pass  to  his  repre- 
sentatives— ^Grundson  being  sons'  sons'  include 
a  grandson  by  adoption — Analogy  between  an 
adopted  son  a-'.d  an  appointee  under  a  pow- 
er. 

0  died  in  1881,  laaving  him  surviving 
three  sons,  Y  tl\e  plaintiff,  M  the  first  de- 
fendant and  P.  P  died  in  18:-»6,  leaving  a 
son  B  who  died  in  the  same  year.  The 
second  defendanr:  was  tho  son  of  tho  first 
defeudarjt  M,  tiie  third  defendant  was  the 
adopted  son  of  the  plaintiff  Y,  and  tho 
fourth  defend  lat  was  tho  widow  of  B.  The 
second  and  tb  ri  defendants  and  B  were 
alive  at  the  time  of  C's  death  in  1881.  The 
third  defendant  was  adopted  by  the  plain- 
tiff in  18U7.  G  by  his  last  will  and  testa- 
ment dated  12th  May  1881,  disposed  of  throe 
houses  (referred  to  as  Noa.  I,  II  and  III). 
The  deposition  in   regard    to   No.   1    was  in 
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theso       terms  :— "     ....     therefore     my 
throe   sons     shall   use   and   enjoy    this  house 
from   son    to    grandson     and    so    on    in    suc- 
cession   without    power  to    give  as  gift  or  sell 
the    same"— subject    to  a  payment   of  a  small 
rent    in    respect    thereof    for    charity.     As  re- 
gards   No3.    H    and     III    tho    will     provided 
"that  out    of    a  total   incoma    of  lis.    53U  (be- 
ing ihe    total   amount   of  the  income   of  rent 
1  per  month)    deducting    the    aforesaid    expoa- 
j  ses     of     Rs.     181,     the     remaining     amount, 
.  whatever    it    may    be,    shall    be    divide«l    and 
paid  by    my  executors   to    my    three    sons  in 

equal     shares my   "executors    phall 

divide  and  give  away  these  properties  to 
my  own  grandsons  being  my  sons'  sons  f\fter 
my  sons  according  to  their  re;p3ctiva 
shares.  My  sons  shares  shall  have  no  right 
whatever  to  give  as  gift  or  to  sell  these 
properties."  Tue  plaintiff  brought  this  suit 
to  have   the  will  construed. 

Held,  per  Sir  Ar.old  White,  0.  J.,  that 
under  the  will  of  0,  house  No,  I  v  sted 
absolutely  in  his  thi-ee  sons  as  members  of 
joint  Hindu  family  and  that  the  law  of  in- 
lioribance  in  undivided  Hindu  families  ap- 
plied. B  having  died  without  male  issue, 
his  interest  passoa  by  suivivorship  to  Y  and 
M  to  the  exclusion  ot  his  widow,  the  fouth 
defend  kut. 

Held,  further,  that  the  sona  took  a 
limited  estate  as  tenants-in-comm'on  in  the 
income  of  Nos.  II  and  III,  in  the  nature 
of  an  estate  for  lives  which  subsists  till  the 
death  of  the  1  ist  survivor,  when  this  limi- 
ted estate  cjmes  to  an  end  and  the  pro- 
vision for  tne  division  of  the  corpus  will 
be  carried  out.  O  i  a  proper  construction 
of  the  will,  such  limited  estate  of  each  son 
passed  oa  his  dcafh  to  his  representatives 
and  not  to  the  survivors.  Ihe  interest  ot 
P  weut  to  his  son  B  and  on  B's  death  hia 
widow,  the  fourth  defendant  took  a  widow'a 
estate  in  her  husband's  interest.  Bryan  u, 
Twigg,  (L.  R.,  3  Eq.,  438).  Pearce  v.  Ed- 
meades,  (51  R  R  369),  and  M'  Darmott  v, 
Wallace,  (59  R  R  441),  referred  to  and  dis- 
tinguished. 

Held,  also,  that  the  third  defendant, 
the  adopted  son  of  the  plaintiff,  took  an 
interest  under  the  will  as  grandson  of  0. 
Per  Subramania  Ayyar,  J. — As  regard:?  item 
No.  I  the  words  from  'son  to  grandson' 
were  words  of  purchase  imp>rting  the  grant 
of  absolute  property  under  tlie  Hindu  Law 
and  tho  sons  took  an  ausoiuto  estate.  Hav- 
ing regard  to  tho  statement  in  -the  will 
that  the  testator  formed  an  uulivided  fa- 
mily  with  his  sons,  and  also  to  the  faot 
that  in  disposing  of  tlie  iuconio  and  corpus 
of  iimes  Nos.  II  and  III,  he  had  u»od  the 
expressions,  in  equal  shares,  and  according 
to  their  trespective  shares  to  indicafe  a 
tenancy  in-common,  the  devise  of  item  No.  I 
without  such  qulifying  words  was  clear 
evidence  of  an  intention,  that  the  sons  should 
take  as  a  Hindu  co-parcenary  with  riglitg 
of  survivorship.  The  fourth  defendant  the-e- 
fore     could    claim   no     share     in    item   No. 
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I  Jogtiwftr  Narftin  EXao  v.  Ham  Chund  Dutfc 
(L  U  23  I  A.  37),  r«ferr«(3  to  ^nd  digtin- 
guithod. 

Held  further,    that  ai  rogards   items  Nos. 

II  »iid  III,  the  sous  took  au  intorost  in 
the  iuconie  only  as  tonanta-incommon.  The 
gift  of  the  iucoms  boing  in  equal  fthares 
aud  not  limited  to  each  son  for  liia  life, 
the  share  of  each  on  his  death  went  to  his 
rcpresentativos.  The  fourth  defendant  there- 
fore took  the  sliare  of  her  huibaud  as  his 
hoir.  The  division  of  the  income  among 
thoae  entitled  will  not  cease  until  the  time 
for  the  division  of  the  corpui  arrives  which 
will  not  be  so  long  as  any  of  the  sons  of 
the  testator  is  alive. 

Held  also,  that  as  regards  the  corpus  of 
items  Nob.  II  and  III,  the  words  in  the 
will  "my  own  grandsons  being  My  son's 
soup'*  include  a  grandson  by  adoption  and 
that  therefore  the  third  defendant  took  an 
equal  share  with  the  other  two  grandsons. 
Tbo  right  of  the  adopted  son  is  analogous 
to  that  ofau  appointee  under  a  power  given 
by  the  donor,  as  regards  the  effectuabiun 
of  tbo  gift;  and  the  gift  to  an  appointee 
will  be  good  if  he  be  a  person  in  existence 
at  the  testator's  death.  Bai  Motivahoo  v. 
Bai  Manioobai,  (L.  R.,  24  I.  A.  931,)  referred 
to.  YETHIRAJULU  NAIDU  v.  MUKUN 
THU  NAIDU.  16  M<  h.  J.  199=28  M. 
863 

40  Specified  fund — Will — Construction 
liable  for  debts  and  expenses  even  when  there 
is  a  residue  undisposed  of, 

Whtre  a  will  directs  that  the  funeral  and 
testameafcary  expenses  should  be  paid  out  of  a 
legacy  but  makss  no  disposition  of  the  resi- 
duary estate,  such  expenses  will  nevertheless 
ba  payable  out  of  the  fund  speoifiod  and  the 
fact  that  the  testator,  at  the  time  she  made 
the  will,  was  not  aware  that  she  had  a  resi- 
due to  dispose  of,  will  not  justify  the  Court 
in  speculating  upon  what  she  vyould  or  might 
have  done  had  she  been  aware  of  it,  and  de- 
pMvting  from  the  express  directions  of  the 
will,  to  make  a  new  will  for  her.  GAMANI 
V.  ADMINISTRATOR-GENERAL  OF  MAD- 
RAS.   29  M  '^90- 

4i  Test'-Transfsr  of  Property  Act  S.  6-WiU 
— Adverse  possession  of  joint  Hindu  famihj 
property-Chanct  of  a  relation  obtaining  property 
on  the  death  of  a  kinsman  transferred — Rights 
derived  under  a  contract  to  make  testamentary 
disposiUon. 

0  executed  and  registered  a  'Will'  in 
1882,  itj  which,  after  reciting  that  he  was 
about  75  years  of  tiga  aud  that  it  was  desirable 
to  arrange  for  tiie  sucoesiiou  of  his  proparty 
alber  liis  death,  he  -greed  (ikrar  karia  hun) 
and  recorded  that  R,  his  nephew,  who  was 
a  half  riii:krer,  should  own  aud  possess  all  his 
propt».i'ly  (S  auuas  share  iu  two  villages)  aft«r 
luo  death,  with  lull  power  of  sale  aud  transfer, 
Lao  wuhout  any  power  to  interfere  wich 
ifc  duriag  hu  lifetime,  also  declared  that  if 
0*6  wiio  survived  him,  11  should  main  Lain  and 
obey    her   aud  if  he  failed  to  do  so,  she  would 
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retain  all  the  property  and  the  document 
would  become  null  aud  void.  On  the  same 
dale,  R  executed  and  registered  a  deed  by 
nhich  in  consideration  of  O's  deed  he  agreed 
to  make  no  claim  to  Cb  property  aud  to  obey 
hun  and  his  wife,  but  that  if  he  failed  to 
comply  with  this  condition,  he  would  have 
no  ngbt  to  the  property.  i)i\  the  Oth  Novem- 
ber 1U03,  C  aud  his  wife  transferred  by  a  deed 
of  gift  the  grejitor  part  of  one  of  tiie  two 
villages  in  favour  of  their  sons-in-law  and 
grandson.  On  the  Uth  September,  iy03,  R 
executed  a  deed  by  which  he  sold  to  P  a  1- 
anaas  out  of  S-aunas  sharo  in  both  the  villages 
and  also  the  half  of  whatever  property  they 
mi;j;ht  recover  in  a  suit  instituted  by  them 
joiutly  on  the  deed  executed  by  G  on  the  27th 
July,  1882  R  and  P  accordingly  instituted  a 
suit  for  a  declaration  that  G  had  no  power,  to 
transfer  the  property  specified  in  the  deed  of 
27th  July,  1832,  and  for  the  cancellation  of 
the  deed  of  gift  in  favour  of  O's  relatives,  or 
in  the  alternative  for  a  decr«c  for  actual  pos- 
session of  8-annas  share  in  the  villages.  R's 
son  was  also  made  a  defendant  on  his  alleging 
that  be  and  his  father  were  members  of  a 
joint  Hindu  family.  The  principal  pleas  of 
the  defendants  were  that  the  suit  was  barred 
by  limitation  aud  that  R  having  dealt  with 
the  property  in  contravention  of  the  condition 
of  O's. deed  of  the  27th  July,  1882,  that  deed 
became  null  and  void.  The  suit  was  dismissed 
and  P  appealed  to  the  extent  of  his  share. 

Held  (per  Scott  J.  C.)  that  the  property 
in  suit  was  not  the  joint  property  of  G  and 
R  after  the  27th  July,  1882,  and  that  C  having 
been  in  adverse  possession  of  the  property  in 
suit  sinca  1882  the  suit  was  barred  by  limi- 
tation. 

A  document  does  not  necessarily  become 
a  Will  because  the  person  executing  it  calls 
it  one  aud  iu  order  to  determine  the  efifeot 
of  that  document  its  terms  must  be  consi- 
dered 

Heldt  therefore,  that  having  regard  to 
the  terms  of  the  deed  oxeouted  by  G  on  the 
a7th  July,  1882,  it  must  be  held  to  be  a  Will 
and  that  C  had  power  to  revoke  it. 

Held  (p6r  Ghamier  A.  J.  C.)  that  con- 
tracts to  make  testamentary  dispositions  are 
valid;  but  under  S.  6  of  the  Transfer  of  Pro- 
perty Act  the  person  in  whose  favour  such  a 
contract  exists  cannot  transfer  his  supposed 
rights  undev  the  contract  to  a  third  person 
and  such  a  third  person  cannot  oa  the 
stiength  of  such  trauster  sue  for  a  declara- 
tion of  those  rights.  PRAiiDATi;.  CHOTE 
SINGH.    9  0-  C  55  (B). 

•43  -L^o  wcdow  for  life  wah  power  of  aliena- 
tion—Hindu LuiU— Construction  —  Bequest  to 
widoM— Power  of  appointment — Bequest  for 
life  with   power  of   alie  naLion — Gift    over, 

A  will,  addressed  by  the  tebta,tor  to  his 
V7ife,  was  to  ihis  oifeot;  "You  are  rhy  legally 
married  wife  aud  t;utiiled  to  the  property 
to  be  left   by    him.     Should   I    ou   a    sudden 

die you    shall    uuder    this    will    become 

possessor  of  my  properties,  ifcc,   and    perform 
my  sradh  ao  a  suitable  co.st;  and  for  the  bene- 
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fit  of  my  soul  you  shall   purchase   a   house... 
......and  establish  a  Mohadeu    in   it    and    per 

form   its   sJicba   and  services,  &o.,     and    you 
shall  fix  a  suitable  allowance  as   pronavii   for 
my  spiritual  guide.     You  will  have  the    right 
and  power  to  alienate  by  gift  or   sale   all    the 
aforesaid  movoable   and   immoveable   proper- 
ties.    My    daughter  Sreemutty  Hara    Kumari 
shall    booomo    entitled    to    and    posses.sor     of 
whatever  properties  will    remain    after    your 
death  and  she  shall  enjoy  the   same,    keeping 
up    and    maintaining    the   aforesaid     sh'ibas, 
&c.,....The  said  daughter  shall  have  the   same 

rights  in  the  aforesaid  propercies  as  you  have, 
and  he  to  whom  my  said  daughter  may  will- 
ingly give  away  those  properties  shall  possess 
the  same  and  enjoy  them  keeping  up  and 
maintaining  the  skeba,   &g." 

Held,  that  giving  effect  to  all  the  words 
of  the  will,  the  widow  took  an  estate  for  life 
with  a  power  of  alienation,  and,  to  the  extent 
to  which  such  power  was  not  exercised,  the 
daughter  similarly  took  the  property.  S.  M. 
HAUA  KUMARI  DASI  v.  MOHIM  CHAND- 
RA SARKAR.    12  0- W.N- 412. 

44  To  luidow  for  life  loith  poiuer  of  alien- 
ation— Meaning  o/ "  Bapika    Vanshamanthi." 

The  testator  gave  by  his  will  a  power 
to  his  widow  to  adopt  a  son  to  him  from 
a  class  described  as "  Mara  Bapika  Van- 
shamantJd,^' 

Held,  on  a  construction  of  the  expres- 
sion, that  it  meant  "  from  amongst  my 
paternal  agnates,"  and  not  '*  from  amongst 
the  defendants  of  my  father."  DAYABHAl 
TAPILAS  V.  OHUNILAL  HQRGOWANDAS, 

10  B.  LKdl 

45  Ziuja  and  Bai — Meaning  of  the  words 
— Documeat— A  W  N  1905  P  214  See  con- 
struction of  deed  of  Zauja   and  Bai. 

Construction  of  "words. 

1  Actionable  claim— Set  off  mortgagee — 
Principal  and  surety — Estappal  by  conduct. 
17.   M.  L.   J.   87    Col:   559.  P.   I. 

1  (a)  "Adimayavana,"  Meaning  of— Former 
suit  to  redeem  land.  Subsequent  suit  to  re- 
cover Adimayavana  allowance.  MANA  VIK- 
RAMA  V.  KaRNAVAN  GOPALA]^  NAIR. 
30  M'  203-    See  Resj udicata. 

2  Alienation— Land  Revenue — Mad.  Act  I 
of  1876— Regulation  XXV  of  1802,  s.  2— Juris- 
diction of  Collector — Costs — Agreement  appor- 
tioning peishcush. 

Tbe  plaintiff,  aa  alienee  of  a  portion  of 
a  permanently  settled  estate,  applied  to  the 
Colldctor  of  the  District  for  separate  regis- 
tratiou  and  subdivision.  The  third  defen- 
dant,  who  was  a  co-shirer  with  the  alienor 
and  who  was  one  of  the  parties  in  whose 
name  the  estate  stood  registered,  raised  an 
objection  to  the  sep£.rate  registration  and 
sub-division  of  the  plaintiff's  portion  on  the 
fei'ound  that  the  parties  had  agreed  under  a 
paiTtition  between  the  alienor  and  the  other 
00  ,;harora  to  a  portion  the  peishcush  payable 
by  each  share-holder,  and  that  the  amount 
ui  the  peishcush  to    be  fixed  by  the   GoUeoboc 
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as  payable  by  the  plaintiff  ought  not  to  differ 
from  the  amount  fixed  by  tho  agreement, 
Hcld—il)  That  it  was  the  duty  ot  the 
Collector  to  enquire  into  the  objectiion  raised 
h)  the  3rd  defendant,  and  if  he  disallowed 
it  to  grant  the  plaintiffs'  appliciUon,  and 
not  to  decline  jurisdiction.  That  iho  agree- 
ment between  the  parties  apportioning  iha 
peishcush  wiis  not  binding  on  tiie  Govoru- 
\  mont.  (3)  That  the  plaintiff's  costs  should 
be  paid  by  the  Collector  and  the  3rd  de- 
fendant in  equal  moitios.  (4)  The  terraa 
'alienor'  and  'alienee'  in  Mad.  Act  1  of  1876 
are  reciprocal  and  necessarily  imply  only 
those  partieis  between  whom  the  reciprocal 
relation  exists.  (5)  The  term  '  alieuatuu  " 
does  not  refer  only  to  an  alienation  by  a 
person  whose  name  is  entered  in  the  Col- 
lector's Register.  COLLEOTOK  OF  SALEM 
V.  BATCHA  SAHEB.     16  M-  L-  J-  468- 

3  '' Anubhavam  or  aiiub.)gam"  —  ^Malabar 
Law — Kanora — Purchaser.  IG  M.  L.  J.  353  — 
29  M.  501  Col.  1938  P.  I. 

4  "  Annual  net  profits  of  mines"  mean- 
ing of — "  Owner  "— "  Occupier  "—-Meaning 
and  difference—"  Sources  and  income  '* 
meaning  of.  5  C.  L.  J.  143  =  34  C.  257  Col.  80 
P.  II. 

5  "  Appear  *' — Municipal  Commissioner's 
powor  to  remove  objectionable  structures  — 
'•  Danger  "—10  B.  L.  R.  821  Col.  220  P.  II. 

6  Aulad— Custom— Alienation  by  widow — 
Right  of  step-daughter  to  contest— Ghelnot 
Arains  of  Lahore — "  Aulad"  meaning  of. 

Held  that  by  custom  among  the  Ghelna 
Arains  of  Lahore  District,  a  daughter  vfho 
is  the  heir  of  her  father,  can  challanga 
alienations  of  her  father's  property  by  ijer 
sLep-iuother  on  the  ground  that  there  was 
no  valid  necessity  nor  consideration  for 
such  alienation. 

Held  also  that  where  the  rights  of  females 
to  inherit  are  widely  recognized  the  wor 
"  aulad  "  should  be  deemed  to  moan  femala 
issue  as  well  as  male.  CHIRAGH  BIBt  iQ 
HASSAN,  19  P  R  1906  Civil  70  P  L  R. 
1908. 

7     Bandhuvallus-Adogtion — Authority— 
Construction — Words. — 

A  Hindu  gave  an  authority  to  his  wife 
to  adopt  which  ran  in  tho  following  words  : 
"  If  my  younger  brother  Narasimh?,  Rov? 
has  children  and  if  he  would  give  his  second 
son  aniKDug  them  in  adoption,  ho  should  be 
taken.  In  the  meanwhile  if  another  is  ad- 
opted, much  trouble  would  occur.  If  a  boy 
is  available  among  relations  with  reference 
to  whom  trouble  may  not  ensue,  he  may 
be  taken.  " 

Held,  on  a  construction  of  the  authority 
that  the  words  meant  that  if  the  boy  to  ba 
adopted  was  not  the  second  son  of  the  bro- 
ther, the  boy  should  be  taken  from  a  fa- 
mily of  relations  who  were  not  likoly  to 
give  trouble  to  the  widow  and  thac  the 
concluding  sentence  was  meant  as  aa  ad- 
vice or  recommendation  and  that  it  was 
not    meant  by   the  authority    to   make  the 
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adopLion    of   a   stranger    boy    dopondoat   oa 
tbo  pi\;viou3  assent  oi  tho  brother. 

lleul,  also  tliat  tho  popular  signification 
of  the  word  "  Bandhuvallua  "  is  "  relatioa 
in  general  "  and  is  not  confined  to  one's  owu 
relations  as  distinct  from  ouo'a  wifu's  rela- 
tions and  that  there  was  in  the  particular 
will  nothing  to  indicate  that  tho  term  was 
used  in  a  rostriotod  sense.  IlADHA  HUK- 
MINAMMAH  V.  NAllASIMilA  BOW.  2 
M    I*    T  840  =  17.  M.   L    J    186- 

8  Claim  —Interpretation — Suit — Accounts 
—  riic  word  claim  in  S.  12  of  Act  XVII 
of  1879  (Bombay)  7  B.  L.  R.  688  Col.  209 
P.    II. 

9  Collector  can  not  delegate  his  powers 
to  Deputy  Oollector—Logality  of  award  8 
O.    C.    118   Col.    838   P.  I. 

10  Conclusive  proof.  Oath — 8  B.  L.  R. 
19   Col.    38G   P.    I. 

11  Go- sharer— Co-tenant.      C.   P.     Tenancy- 
Act   S.  70— ''Gosharer"—''  Co-tenant:' 

S.  70  of  the  Tenancy  Act,  1898,  enacts 
that,  when  a  tenant  dies,  his  right  in  tho 
holding  shall  devolve  as  if  it  were  land.  But 
a  collateral  relative  of  the  tenant  shall  not 
be  entitled  to  inherit  his  right  unless,  at 
the  death  of  the  tenant,  tho  relative  was 
a  CO  sharer  in  the  holding  (i.e.)  unless  he  was 
a  "co-tenant"  of  the  holding  in  the  sense 
of  a  party  to  the  contract  of  tenancy.  So, 
whore  one  member  of  a  joint  Hindu  family 
takes  land  as  a  tenant,  not  as  representing 
the  f  unily  but  on  his  own  behalf  the  other 
memb:;r3  do  not  bemme  his  co-tenant  or 
"co-sharer"  in  the  boiling  within  the  mean- 
ing of  the  Act  unless  they  have  also  been 
parties  to  the  contract  of  tenancy  and  the 
mere  fact  that  the  nazirina  may  have  been 
paid  out  of  the  family  funds  or  that  the 
other  members  of  the  family  may  have  shar- 
ed in  the  cuUivation  is  immaterial  but, 
where  the  member  of  the  undivided  family 
has  bean  givei  the  lease  as  representing 
the  family  in  the  capacity  of  its  manfAgiug 
member,  the  others  would  continue  in  the 
•oasehold  by  right  of  survivorship.  DBO- 
CHAND  BHACiWANDAS  MARWARI  v. 
MOTI,   1    N    L    E  178. 

12  Goliector — Chaplain  etc.  Trust  Act  II 
of  1882  S.  3i— Public  charitable  trust— Whe- 
ther Collector,  Chaptain  etc  are  corporation  sole 
— Constituting  tliem  as   trustees. 

C  executed  a  trust  deed  dated  28th  Ap- 
ril 1862  dead,  constituting  the  Collector  of 
Karachi,  the  Chaplain  and  the  officer  com- 
manding the  troops,  trustees  for  adminis- 
tering certain  property  mentioned  in  the 
deed,  and  giving  tho  rents  and  profits  there- 
of in  charity  to  the  poor.  On  the  29th 
May,  1907,  ^-he  gentlemen  holding  the  said 
offices  at  the  time  filed  an  application  un- 
der the  Trust  Act  for  permission  to  sell  the 
property  and  invest  the  sale  proceeds  there- 
of in  some  recognized  securities;  the  inter 
est  accruing  therefrom  being  appropriated 
tor  the  purpose  specified  in  the  trust. 
Held  that  the  applioatiou  could  not  be 
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made,  as  Section  1  of  the  Act  excluded  pub- 
lic charitable  trusts  from  the  scope  of  the 
Act. 

Held,  also,  that,  as  the  officers  mention* 
ed  in  the  trust  deed  wore  not  corporations 
solo,  and  as  only  legally  recognized  persona 
could  bo  appointed  trustees,  the  etfoct  of 
oppoiuting  them  as  trustees  was  to  be  re- 
stricted to  those  only  who  were  holding 
the  offices  at  the  time  the  deed  came  into 
operation.  Tho  present  incumbents  of  those 
offices  could  at  best  be  considered  aa  con- 
structive trustees,  to  which  case  section  34  was 
inapplicable  The  proper  remedy  open  to  them 
under  the  circumstances  was  a  suit  under 
section  539,  Civil  Procedure  Code,  or  an  ap- 
plication under  Sections  4  to  6  of  ihe  Chari- 
table Endowments  Act,  1890.  APPLIOA- 
TION  BY  GEll\LD  EDWARD,  NICOLLS 
&  OTHERS.     1  S.  L-  R  ,  218. 

13  Date  of  issuing  notice  under  sectiou 
218  Civil  Procedure  Code— Execution  of 
decree    10  0.  W.  N.    303  Col.    2020,  P.  I. 

14  Demand — Limitation — Meaning  of— 
Bond.  16  M.  L.  J.  36i — See  Construction  of 
deed  No.  35. 

15  Deposit  as  security  for  due  discharge 
of  duties— Refund— Limitation  Act  (XV  of 
1S77),  Sch.  II,  Arts.  120,  145— "  Deposit '\ 
"  DepOi,itary,"  meaning  of — "  Moveable  prO' 
perty  ",  if  includes  money — Return  in  current 
coin,  if  return  in  specie — Art.  120,  when, 
applicable. 

Art  120  of  Sch.  II  of  the  Limitation  Act 
{XV  of  1877)  is  final  and  residuary,  and  in- 
cludes all  suits  not  specially  provided  for, 
and  the  Court  ought  not  to  regard  a  case 
as  coming  under  that  Article  unless  clearly 
satisfied  that  it  does  not  come  uader  any 
of  the  many  Articles  dealing  with  specifio 
cases.     26  0.  564  R, 

Per  Mookerjee,  J"— The  term  "  moveable 
property  "  as  usid  in  Art.  145  of  Sch.  II  of 
the  Limitation  Act  includes  money,  and  is 
not  restricted  in  its  application  to  cases  where 
property  is  recoverable  in  specie.  28  I.  A. 
227  -24  A.  27  S.  B,  17,  11  B.  13J,  22  G.  877,  22 
M.  478  R. 

Although  the  term  "  deposit  "  ordinarily 
implies  the  deposit  of  specific  property  return- 
able in  specie,  it  has  a    wider  meaning. 

If  a  Government  Security  or  a  sum  of 
money  is  delivered  to  be  held  as  security  for 
the  performance  of  some  engagement,  and 
upon  the  express  or  implied  understanding 
that  the  thing  deposited  is  to  be  restored  to 
the  owner  as  soon  as  the  engagement  has 
been  fulfiUad,  the  person  with  whom  the 
deposit  has  been  made  may  rightly  be  treated 
as  a  depositary  within  the  meaning  of  Art. 
145  of  the  Second  Schedule  of  the  Limitation 
Act.     31  C.  519  (526),  12  C  113  R.  and  P. 

Per  H  Imwood,  J— A  return  of  deposit 
made  in  current-  coin  is  a  return  in  epecie, 
the  term  specie  meaning,  when  applied  to 
money,  ourreut  coin  of  the  Realm  as  opposed 
to  bullion. 

An   Article   of  the  Limitation  Act  which 
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fully  applies  to  a  particular  caso  should  not 
be  thrown  aside  bocauae  it  might  croato  liard- 
Bhip  in  other  o^sos.  L  \  LV  G  ^BIN  I)  PIIA - 
SAi:)  V  CHAIIIMAN  OP  PATNA  MUNICI- 
PALITY.    6  C   L.  J.  535. 

16  Diy.  MctDiing  of — Madras  District 
MiinicipaLitus  Act,  Section  66 ~ Professional 
tax. 

The  word  '*  day "  in  saotion  55  of  the 
M-idras  District  Municip^xlitiea  Act  must  be 
taken  to  mean  a  duration  of  24  hours  and  not 
12  hours.  THE  MUNICIPAL  COUNCIL 
OF  CUDDALORlii  v.  S.  SUBRAHMANYA 
AIYAR.    16  M.  L  J.  101. 

17  '*  Dharma,  '^in  bequests. 

Per  White,  c  j. — The  Privy  Council  de- 
oiaion  in  26  I.  A.  71  must  be  followed  in  coq- 
Btruing  the  word  "  dharma." 

Per  SuBRAHMANiA  AiYEB,  J.— The  word 
"  dfiarma'*  denotes  objects  indicated  by  the 
terma  ishta  and  poorta.  Ishta  gifts  refer  to 
gifta  at  the  altar  in  connection  with  sacri- 
ficial ceremonies  and  the  objects  of  the  gift 
are  as  cer^Oiia  as  they  can  bo.  Poorta  wor^s 
include  service  to  follow  beings,  such  as  cou- 
Btructing  tanks,  wells,  temples,  feeding,  etc. 
Gifts  for  *^  dharma"  should,  therefore,  be 
upheld  as  intended  and  understood  to  be  for 
definite  obj-'ots  known  to  the  people,  oven 
were  that  word  devoid  of  a  technical  import. 
PARTHASARATHI  PILL  \Y  v.  THIRUY- 
ENGADA  PILLAY.  2  M.  L-  T.  198  =  17  M- 
L.  J  379-30  M  340 

18  "Disturbanoe  of  easements" — Meaning 
of  disturbance — Light  and  air — Physical 
oomfort.     7  B.  L.  R.  825  Col:  739  P.  I. 

19  *' E>ebt3  and  liabilities  "—Meaning  of 
—Barring  of  pending  suits— Contract  by 
person  subsequently  declared  to  be  owner  of 
Encumbered  Estate.  7  0.  L.  J.  578  Col,  60 
P.  II. 

20  •'  Definite  share  ''—Court  fees  Act  s.  7, 
suh-s.  F,  els.  (a)  and  (d)— Revenue  paying 
estate— Suit  for  possession  of  share  in — Court- 
fee  on  plaint— '*  Definite  share,"  if  must  also 
be  separately  assp.ssed  loith  revenue. 

In  a  suit  to  recover  possession  of  definite 
share  in  a  permanently  settled  revjaue-pay- 
ing  estite,  tiie  Court-fee  on  the  plaint  should 
be  caloulatad  according  to  the  first  part  of 
ol.  (a)  of  s.  7  sub  3.  V  of  the  Court  Pees  Act, 
i.  e.,  at  ten  times  the  propoi'tionafco  revenue 
annually  payable.  Whether  such  share  is 
record  id  in  the  Collector's  register  as  se- 
parately assessed  with  revenue  or  not,  does 
not  matter. 

The  words  *' defini!;e  share  »■'  in  the  first 
part  of  the  clause,  do  not  mean  a  definite 
Bhare  separatelj)  assessed  with  revenue.  8 
0.  192  R.  BUNIAD  LAL  v.  SHYAM  LAL, 
12  C  W  N  990 

21  Digar    dawedar — Sale Covenants    bij 

vendor— Pre-emption— Decree  against  purchaser 
iv.  suit  by  pre-emptor— Vendee's  right  and  ven- 
dor's  liability—"'  Digir  dawadar.  " 

Where,  shortly  after  the  del indant  sold  to 
plaintiff  a  house  purchased  by  herself  recjut- 
ly,  and  ooveuautad  for   titla  and  contracted 


Construction  of  words    {nmtd.) 

thfvt  she  would  indemnify  the  plaidliff  against 
any  los^  that  might  arise  by  reason  of  the  bar- 
gain boiiig  aunulleJ  at  the  instance  of  any 
one,    includirjg  a  pro  emptor   67  P.  R,  1881,    4 

A.  357  D.,  a  third  person  brought  a  suit  for 
pre-emption  against  the  original  vendee  and 
the  pj.rties  to  the  present  suit  and  obtained 
a  decree  for  possessijn,  held,  that  the  plain- 
tiff (purchaser)  was  entitled  to  recover  from 
the  vendor  (defendant)  the  loss  sustained  in 
the  transaction. 

The  words  "  digar  dawedar,  "  in  one  of 
the  clauses  in  the  vendor's  contract  on 
which  the  vendee  relied,  being  very  wide, 
they  included  a  person  claiming  property  by 
right  of  pre-emption.  KHONMON  BIBI  y. 
SHAH  M.\LI.     niP.  R.  1909- 

22  I>ne  course  of  law— Tenant  holding 
over    dispossessed— His  suit  for  possession.     7 

B.  L.  R.  12  =  29  B.  213  Col.  391  P.  I. 

23  Due  date  of  draft  explained— D images 
for  non- delivery  of  goods  — Limitation  based  o:i 
a  special  covenant — Indent. 

In  a  claim  for  damages  arising  out  of 
non-delivery  of  goods,  a  clause  of  the  Indents 
provided  that  "no  claim  or  dispute  of  any 
sort  whatever  can  be  recognised  if  not  made 
in  writing  within  60  days  from  the  duo  data 
of  draft." 

Held,  that  the  clause  does  not  apply 
where  the  goods  indented  for  are  never  de- 
livered and  no  draft  has  been  drawn  for 
them :  the  words  '•  due  date  of  draft "  do 
not  mean  the  date  on  which  draft  drawn  for 
goods  shipped,  and  shipment  been  ofTected 
would    have    fallen    due.     TANNU    LAL    v. 

BEHARI  LAlx.    54  p.  W.  R- 1908=127  p. 
li.  R.  1908. 

2t  Dwell— Suit  for  administration,  ob- 
taining probate  of  will  constituted  part  of 
the  cause  of  action  in  a  court  granting  pro- 
bate. 2^  M.  231,  See  Construction  of  Act  No. 
15. 

25  Executor — Universal  legatees— A ppH- 
cation  for  probate.  1  N.  L.  R.  164  Col.  515 
P.  I. 

23  "  Foreclosure,"— Mortgage  — -Redemption 
— iUcani?igr  0/  '•  Ta  miyad  das  sal  Lak  giraa 
rahn  ba  kabza  rakha  hQ.\"— Right  to  mortgagor 
to  redeem. 

Hdd,  that,  in  the  absence  of  any  words 
clearly  signifying  that  the  mortgagor  is  not 
to  redeem  for  a  certain  period  n3  can  ro- 
d^em  it  at  any  time  ;  and  that  any  phrase 
in  the  deed  simply  reciting  that  the  mjrc- 
gage  is  for  a  certain  period  should  be  regard- 
ed as  a  clause  inserted  for  tbe  benefit  of  i.he 
mortgagor  and  intended  to  protect  him  from 
foreclosure  for  a  period  and  nao  to  hinder 
him  from  redeeming  within  that  period; 
and  that  the  words  '' ta  miyad  dis  A'U  tak 
girau  rahn  ba  kahia  rakki  hai,"  m^an  in  the 
ab^cence  of  any  further  words  sho-wing  for 
whose  benefit  the  period  of  tan  yeats  was 
fixed,  that  the  nvortgagee  is  not  to  fareclosd 
till  the  end  of  that  period  C.  201  of  1889  :  10 
A.  602  ;  2  M.  314,  P ;  40  P.  L.  R.  1903,  U  and 
D;  5  B.  22;  2U  B.  677,  Diss. 
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Obiter.  ]\r  Kensington,  J — That  in  tho 
case  of  mortgages  in  the  Punjab,  other  than 
those  containing  a  conditional  clause,  the 
term  forPcJoaiLre  denotea  meroly  tho  right  of 
B  mortgagee  to  sue  for  hia  money  and  doea 
not  bear  the  technical  meaning  given  to  tho 
term  in  other  Provinces  where  the  Transfer 
of  Property  Act  IV  of  lOR^^,  is  \n  force.  FI- 
KOZE  UP  niN  V.  FIROZE-UD-DIN.  187 
p.  W.  R  1908 

27  From  son  to  grandson -28  M.  363 
See  Construction  of  luitl  No.   39. 

28  Ghat— Meaning  of— Burning  ghat,  10 
0.  W.  N.  1041-33  C.  1290  Col.  84  P.  II. 

29  "Heirs",  meanitig  of  tho  term — Dis- 
tinct provisions  for  devolution  of  trusteeship 
and  of  beneficial  interest.  HAIDER  HUSAIN 
KHAN  V.  FAGHFUR  MIRZA.     27  A-  883-- 

9C  W.  N  817=8  OC.  70  P.O. 

See  trust. 

80  House— Meaning  of.  9  0.  0.  311  Col. 
864  P.   I. 

81  Illegally  enforce— Rent  Act— {XXII  of 
1886).  S.  17,  103,  cl.  (9), — Landlord  and  tenant 
-^Com'pensation — Nazrana,  illegal  enforcement 
of  'payment  of— Rent  Court—  Jurisdiction. 

The  Respondent,  a  tenant,  sued  the  land- 
lord and  his  agent,  the  appellants,  for  the 
recovery  of  a  certain  sum  which  he  had  been 
compelled  to  pay  as  nazrana  to  the  agent 
under  a  threat  that  if  it  were  not  paid  he 
would  be  ejected  from  bis  holding.  The 
suit  was  brought  under  S.  108,  cl  (9)  read 
with  S.  17  of  the  Gudh  Rent  Act 

Held,  that  the  suit  was  not  cognizable 
by  the  Revenue  Court,  because  S.  17  applies 
only  when  a  landlord  enforces  the  payment  of 
any  sum  by  an  under-proprietor  or  tenant 
in  excess  of  tho  rent  legally  claimable  from 
liim  and  such  payment  is  claimed  by  reason 
of  the  position  of  the  latter  as  under-pro- 
prietor or  tenant ;  in  the  present  case  the 
payment  was  not  illegally  enforced,  for  a 
mere  threat  to  eject  is  not  illegally  enforced 
cannot  be  applied  to  something  which  is  to 
be  done  by  process  of  law.  NAND  KUMAR 
V.   GHASI.     8  0-    C  200- 

82  Immediately— Limitation — Document 
—Statute— Construction  of.  7  B.  L.  R.  697 
—30  B  275    Col.  848  P.  I. 

83  Imprisonvient  Of  applicant — Civil  Pro- 
tedure  Code,  1882,  section  359 — Insolveticy. 

The  applicant's  petition  to  be  declared 
an  insolvent,  under  S.  344  of  the  Code,  was 
rejected  on  2nd  February  1905.  On  25th 
March  a  creditor  applied  for  the  imprison- 
ment of  applicant  under  S.  359,  and  after 
applicant  had  been  beard  he  was  sentenced 
to  six  months'  rigorous  imprisonment. 

Held,  that  the  Court  had  jurisdiction  to 
infeertain  and  act  upon  the  creditor's  appli- 
cation. 

Held  also,  that  the  word  "imprisonment" 
in  S.  359  means  imprisonment  of  their  des- 
cription as  defined  in  the  Indian  Penal  Code. 
Kadar  Bakhsh  y.  Bhawoni  Prasad,  (1892)  I. 
Li  R-  14  All.,  145,  referred  to.  THA  MAUNG 
V.    AGAMBERAM   CBEITY.      8    L.    B.  R. 

1906  P.  172. 
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84  Insolvent— Wagering  contract— Sus- 
pending payment— 7  B.  L  R.  154.  Col:  299. 
P.  I. 

85  In  future,  in  a  wajib-ul-arz  relating  to 
a  pre-emption— 2.  A.  L.  7.  6  =  A.  W.  N.  1905, 
P.  16.     See  construction  of  deed  No.  92, 

86  Interested  in  payment  ''—Contract  Act 
(Travancore)  Ss.  69,  70  —  "  Quasi  Contract— 
Ncgotiorum    gestor,    rights   of. 

In  a  suit  for  sxponses  incurred  by  plaint- 
ifi  in  having  celebrated  a  festival  in  a 
Sirkar  temple,  the  Plaintiff  alleged  that  the 
defendants,  who  were  bound  in  duty  to 
perform  the  festival,  were  not  prepared  to 
celebrate  it,  and  so  he  incurred  tbe  expenses 
and  conducted  the  festival  for  them,  on, 
orders    from    the  Sirkar. 

Held,  plaintiff  was  not  entitled  to  recover 
the  costs  inourred  by  him.  His  position, 
at  best,  was  only  that  of  an  agent  under  the 
Sirkar,  to  whom  the  temple  belonged.  No- 
thing could  be  claimed  by  him  from  the 
defendants,  who  did  not  owe  any  duty  to  him 
legally   or  morally. 

Held,  also,  the  plaintiff  could  not  be 
said  to  have  had  any  "interest"  in  having 
made  the  payment  sought  to  be  recouped, 
within  the  meaning  of  the  term  in  S.  69  of 
the  Act. 

Held,  further,  that  the  defendants  hav- 
ing previously  declined  to  be  liable  for  the 
entire  costs  of  the  festival,  no  action  can  be 
maintained  against  them  by  plaintiff,  the 
negotiorum  gestor,  charging  them  with  liabi- 
lity in  respect  of  an  act  dona  as  against 
their  consent  18.  M.  93  followed,  nor  could 
the  plaintifi,  therefore,  claim  as  under  tha 
provisions  of  S.  70,  since  he  performed  the 
act  and  underwent  the  expenses  in  spite  of 
the  defendants'  open  and  avowed  disclaimer 
of  their  duty  to  pay  the  high  rates  of  expen- 
ses claimed  by  him.  EASWARAN  PERU- 
MAL  NAMBlARz;.  KANUKU  SIVAGQRU- 
NATHAN  PADMANABHAN.  21  T-  L-  R.» 
142 

87  Judge  of  the  Court  of  small  causes — 
Provincial  Small  Cause  Courts  Act  (IX  of 
1887),  Sch.  II,  cl.  8  and  Ss.  15  (1),  32— Suit 
for  recovery  of  rent  of  homestead  land — 
Jurisdiction  of  Jugdes  of  Courts  invested  with 
Small   Cause   Court   Powers. 

Clause  1)  of  section  15  of  the  Provincial 
Small  Cause  Courts  Act  should  be  read  with; 
Clause  8  of  tbe  Second  Schedule  of  tbe  Act. 
So  read  the  ex^pression  "  the  Judge  of  the 
Court  of  Small  Causes  "  in  clause  8  of  the 
Second  Schedule  must  be  taken  to  apply 
either  to  a  Court  of  Small  Causes  constituted 
under  the  Act  or  to  a  Court  invested  with 
tbe  jurisdiction  of  a  Court  of  ^mall  Causes 
AKSHAY  KUMAR.  SAHA  v.  HIRA  RAM 
DOSAD.    7C.  L.J-  407  =  85  C-  677. 

38     Karabeti— See  Qarabati. 

89  Khalal,  meaning  of — Mortgage  contain^ 
in g  a  covenant  to  pay  money — Right  of  subse- 
quent  mortgagee  to  sue  for  mortgage — Money. 

The  word  'khalal'  is  not  co\T^red  to  an 
unforeseen    event  or  accident   but  includes 


(     585     ) 


CIVIL    DIGEST  OF  OASES. 


(     596     ) 


Construction  of  words    {Contd.) 

the  ooasequeaoes  of  fraudulout  coadact  as 
diaplayod  by  the  mortgagor  ia  this  case. 
AHMAD  ULLAH  KHAN  v.  S\LAR  BAKSH. 

2  A.  L.  J  241  =  A  W.  N  1905  P.  61 

See  for  other  facts  Col.  G:ii  P.  I. 

40  Khanadamad — Allienation  by  aonleaa 
proprietor  to  daughter,  effect  of.  70  P.  R. 
1908  Col:  2117  P.  I. 

41  Kul  malik  ia  a  Hindu  Law  will.  8  B. 
L.  R.  482.— See  Construction  of  luHl  No.  30. 

42  Labham — Demonstrative  legacy-Right 
of  legatee  as  to  corpus.  29  M.  155  Col:  732 
P.I. 

43  Lands— Punjab  Laws  Act  {IV.  of  1872), 
s.  10—Preemption — Sale  of  water-mills  in  occu- 
pancy holding. 

The  word  "  land  "  in  s.  10  of  the  Punjab 
Laws  Act  has  the  ordinary  dictionary  mean- 
ing and  does  not  carry  the  meaning  that  is 
attached  to  the  word  in  Act  XXVIII.  of  1868 
or  in  Act  XVI.  gf  1887.  The  wajib-ul-arz  of  a 
village  provided  that  water-mills  of  the  village 
were  transferable.  A  water  mill  owned  by  an 
occupancy  tenant  and  situated  on  the  occu- 
pancy holding  was  sold  and  the  proprietor  of 
the  village,  to  whom  belonged  the  site  of  the 
mill,  claimed  the  right  of  pre-emption. 

Held,  that  the  right  of  pre-emption  must 
be  presumed  to  exist  because  the  sale  of  the 
structure  of  the  mill  carried  with  it  the  sale 
of  the  occupancy  right  in  the  site. 

Held,  also  that  where  the  market-value  of 
the  property  sold  is  conspicuously  below  the 
price  stated  in  the  sale  deed  and  the  considera- 
tion consists  in  part  of  old  debts  due  to  the 
vendee,  the  old  debts  should  not  be  taken  at 
their  arithmatical  value  and  they  should  be 
valued  as  claims  and  not  as  cash.  HAIDAR 
V,  ISWAR  DAS.    22  P.  R  1906  Civil. 

44  Land— Punjab  Laws  Act  IV  of  1872 
Ss.  12  and  15 — Pre-omytiun — Compound  in- 
terest on  money  awarded  to  vendee — Plaintiff 
claiming  for  benefit  of  another — Burden  of 
proof — "  Land  " — Vendee — Oioning  small  bi^  of 
cultivable  land   used   as  building  site 

Held,  that  the  defendant,  on  whom  the 
onus  lay,  had  failed  to  show  that  the  plain- 
tiff did  not  file  the  suit  for  pre-emption  for 
his  own  benefit,  but  for  the  pleader  engaged 
in  the  case,  who,  it  was  shown,  was  a  per- 
sonal friend  of  the  plaintiff  and  had  appar- 
ently taken  extreme  personal  interest  in 
the  matter   of  the  claim. 

Held,  also,  that  a  small  bit  of  land,  at 
one  time  agricultural  and  assessed  with  re- 
venue of  9  pies,  purchased  by  the  vendees 
after  it  had  been  built  over  could  not  be 
considered  as  "land"  conferring  the  right 
of  pre-emption  on  the  vendees  7  P.  R.  1896, 
153   P.  R.    1888,   96   P.  R.     1898,    referred   to. 

Held,  also,  that  under  section  15  of  the 
Pan  jab  Laws  Act,  compound  interest  may 
be  allowed  to  the  vendee.  SHAM  SUNDAR 
V.   SODHI    HARBANS   SINGH.     78    P.    W- 

E    1908-109  p.  L,  R    1908- 

45  Legatee,  Oudh  Estate  Act  (I  of  1869), 
s.  2 — Succession  under  will  taking  effect  be- 
fore Act  came  into  force — "  Legatees  of  a 
i9t\\XQ^9iX—Smrmder    of    granti    by  taiukdar 
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and  acceptance  of  sanad  on  new  terms  — Poiuer 
of  talukdar — Power  of  Governmeyit  to  change 
nature  o/  sanad— Crow /i  Grants  Aci  (XYof 
1895),  section  3— New  Case — Discretion  of 
Privy  Council  to  allow  to  be  set  up  on 
appeal. 

A  person  who  succeeded  to  a  taluqa 
in  1865,  and  therefore  before  the  passing  of 
the  Oudh  Estates  Act  (I  of  1869)  under  a 
will  of  the  preceding  Talukdar,  is  not  the 
legatee  of  a  Taludkar  within  the  meaning 
of  the  Act  Balraj  Kunwar  v.  liae  Jagatpai 
Singh,   7  O.  0.  248,   followed. 

An  estate  in  Oudh  was  settled  with  a 
Talukdar  in  1859  and  a  sanad  was  granted 
to  him  under  which  the  estate  descended 
to  the  grantee  and  hir  heirs,  without  indi- 
cation of  the  line  of  inheritance.  To  the 
heir  who  succeeded  him  as  Talukdar  waa 
granted  in  1861,  in  substitution  of  the  for- 
mer one,  a  sanad  under  which  the  taluq 
descended  to  him  and  his  nearest  male  heir 
by  the  rule  of  primogeniture.  The  Lower 
Courts  held  that  the  second  sanad  could 
not,  even  if  proved,  operate  to  substitute  the 
line  of  descent  prescribed  by  it  for  the  line 
prescribed  by  the  former  sanad  and  they 
decided  the  case  on  other    grounds. 

Held,  by  the  Judicial  Committee  who 
found  that  the  second  sanad  and  its  terma 
were  proved,  that  the  Taluqdai-  succeeding 
as  heir  had  power  to  surruuder  the  estate 
conveyed  by  the  old  sanad.  When  he  suc- 
ceeded as  heir  he  became  absolutely  entitl- 
ed by  inheritance  to  every  thing  that  pass- 
ed under  the  earlier  grant,  and  there  waa 
nothing  to  prevent  his  entering  into  aa 
arrangement 'with  the  Government  to  sur- 
render it  in  consideration  of  a  regrant  of 
the  same  estate  on  new  terms.  To  such 
a  transaction  an  objaction  that  the  Govern- 
ment having  already  granted  the  estate  ia 
1859  to  the  former  Taluqdar  and  his  heir 
had  nothing  left  to  grant  to  the  succeed- 
ing Talucdar  would  not  apply;  and  the  Go- 
vernment therefore,  on  its  surrender  had 
power  to  grant  the  same  estate  under  the 
new  sanad. 

Section  3  of  the  Crown  Grants  Act  (XV 
of  1895)  which  made  valid '*  all  provisions, 
restrictions,  conditions,  and  limitations  over, 
contained  in  any  grant  or  transfer"  made 
by  the  Government  or  under  their  authority, 
"any  rule  of  law,  statute  or  enactment  of 
the  Legislature  to  the  contrary  notwith- 
standing '»  was  held  by  the  Judicial  Com- 
mittee to  remove  the  force  of  an  objection 
that  no  executive  Act  of  the  Government 
could,  in  or  »fter  1861,  have  created  an  es- 
tate descendible  hy  any  rule  of  inheritance 
other  than  that  laid  down  by  law,  which  ia 
this  case  was  the  Hindu  Law. 

The  above  case  was  allowed  to  be  set 
up  on  appjal  to  the  Privy  Council  though 
it  had  not  been  made  in  the  written  state- 
ment, nor  raised  by  any  specific  issue  where 
the  issues  as  settled  were  sufficiently  wide 
to  cover  it,  and  all  parties  had  been  aware 
of  thg  importance  oi   the   pnmo^euiiuitj  sa- 
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nad  if  it  could  bo  shown  to  havo  booa  grant- 
ed and  its  coutauts  could  be  ascortainod, 
and  vvoro  therefore  not  taken  by  surprise 
by  the  way  in  which  the  case  was  presented 
on  appeals  so  that  no  injustice  could  be 
done  bv  disposing  of  the  appeal  upon  it. 
31  I.  A.  132  followed.  ailEO  SINGTI  u.  RA- 
GHUBAN3  KUNWAR.  8  0-  Cm  317  =  9  C. 
W  N,  1009  =  32  I  A..  203  =  16  M  L  J, 
852  =  2  C.  L  J ,  194  =  27  A  634  (P  C  ) 

46  May— Insolvency  Act  XI  and  XII  vie. 
C.  21  S.  49— 'May,'  construction  of — Stay  of 
fiLvther  proceedings  after  the  filing  of  tha  in- 
solvefit's  schedule. 

S.  49  of  the  Indian  Insolvent  Act  em- 
powers the  Insolvent  Court  to  deal  with  (1) 
cases  in  which  a  decree  has  been  passed;  and 
(2)  cases  in  which  a  suit  has  been  insfcitufcod 
but  a  decree  has  not  been  passed.  In  the 
former  case  the  Court  may  stay  the  execution; 
in  the  latter  it  may  stay  further  proceedings 
in  the  suit. 

The  word  *  may  *  in  the  section  indi- 
cates that  the  requisite  conditions  which 
the  section  lays  down  being  fulfilled,  the 
Court  will  and  oughli  to  exercise  the  power 
it  may  exorcise.  The  word  '  may  '  does  not 
vest  the  Court  with  a  discretion  which  it 
can  uniformly  exercise  in  one  case  and 
renounce  in  the  other.  What  discretion 
there  is,  is  meant  to  bo  used  in  exceptional 
cases.  HOOKaMGHAKD  SARUPOHAND  y. 
NOWROJI     SORABJI    TALXTI.     10    B     L 

Em  345 

47  "May'*  —Explained— Notice  served  on 
Traffic  Manager  insufficient.  12  C.  W.  N. 
450  Col,   829   P.   I. 

48  *'Malik''  —Interpretation—  Beguest  in 
favour  of  Hindu  female 

The  word  m  dik  ordinarily  denotes  the 
absolute  uwuer  of  property,  and  its  ordi 
nary  meaning  is  to  be  given  to  it,  uiilass 
there  is  to  be  found  in  the  will  indications 
that  it  was  not  the  intention  of  the  testator 
to    use    it    in    its   ordinary    sense. 

Where,  therefore,  all  th^t  was  said  in 
a  will  by  a  Hindu  testator  was  that  he  had 
two  heirs,  a  wife  and  a  daughter,  and  they 
should  be  nialiks  of  his  property  in  specified 
shares,  held,  that  the  devisess  acquired  atj 
absolute  interest  in  the  property,  and  the 
widow  could  mortgage  it  at  her  pleasure. 
24  G.  406;  24  C.  834  (P.  C),  27  G.  44,  649  R. 
27A.e64dist.  25  A.  351  diss.  PADAM  LAL 
w.TEK  SINGH.    4  A- L.  J.  68  =  29  A-  217. 

49  "Malik"  in  will— Meaning  of— Hindu 
Law— Absolute  estate.  12  C.  W.  N.  931  See 
Construction   of  lolll   No.    33, 

60  "Made"  in  S.  516  Giv.  Pro.  Code  means 
that  the  minds  of  the  arbitrators  have  been 
declared.  A.  W.  N.  1905  P.  47  See  Col  169^ 
P.   I. 

51  Mahsul — Punjab  Alienation,  of  Land 
Act  {XIII  of  1900),  Section  2  {3)  (6),  (d)  - 
Crops  — Land, 

Subclauses  (&)  and  [d)  of  section  2  (3) 
■of  the  Pu  jib  Alienation  of  Land  Ao!;  do 
not  x^i^t  tg   things  matoriali  such  as  crops, 
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but  refer  to  incoi-poroal  rights.  NUR  MU- 
HAMMAD V.  TILOICA  M\L.  130  P  L  1. 
1904-14  P  R  1905 

52  May  presume.  Shall  presume.  Moan- 
ing of-Discretiou  of  Court.  7  B  L.  R.  267 
Col.    581    P.    I. 

53  "Meddatu  Krayam,'*  moaning  of— - 
Mortgage  by  conditional  sale— 29  M.  531  Se& 
Col.    000  P.    I. 

54  Mines  and  Minerals— Interprotatioa 
of  grant — Reservation  of  minerals  1  0.  L. 
J.    52G   See   Construction   of   grant  No.   5. 

55  "Money" — Cash  — Gonatructioa  of  do- 
cument— General  personal  estate.  A.  W.  N. 
1908    P.  205  See  Construction  of  Deed  No.   77. 

58  Mokurari  meaning  of  Abwab— Raot, 
12  O.  W.  N.  175  Col.  94  P.  II. 

57  "Now  plaintiS  "  substitution  of  plaitt- 
tif!  after  expiry  of  period  of  limitation-— 
Banamidar.     9  C.  W.  N.  883  Col.  1796  P.  I. 

58  Not  resident.  Meaning  of —Temporary 
absence.  Effect  of — Recognised  agent -Juris- 
diction of  Court.     28  A.  135  Col.  1429  P.  I. 

59  Object— Fraudulent  transfer — Unlaw- 
ful obJ3cb.     33  C.  702  Col.  280  P.  I. 

60  "  Official  signature  "  meaning  of — Re- 
gulation XVII  of  1806,  s.  8~-Mortgage  by  con- 
ditional  sale  — 'Foreclosure— PQ,t^-d,xiQ,h. — Pro- 
cedure. 

Ildd,  that  a  parwanah,  or  notification  to 
the  mortgagor,  issued  in  a  suit  for  foreclo- 
sure  of  a  mortgage  by  conditional  sale  under 
the  provisions  of  section  8  of  Regulation 
XVII  of  1803,  which  bore  the  seal  of  the 
Court  and  the  initials  of  the  Judge  of  tha 
Court  from  which  it  issued,  was  a  good  and 
safiioient  notification  within  the  meaning 
oi  th.3  rijgulation.  U  Gal.,  Ill  distinguished. 
16  .All.,  59  quoad  hoc  overruled.  BHAGWAT 
KUII  V.  B4LDB0  RlT.  3  A- I»  J-  857  = 
A    //  Sr  190/  F  309-29  A  145- 

6i  O^^her  oases— Meaning  of — Mortgage 
suit  — Lis,  when  completed.  9  G.  W.  N.  171 
Col.  1575  P.  I. 

62  Or  otherwise,  Ejusdem  generis — Mort- 
gage lien,  if  subsists.  13  0.  W.  N.  12  Col.  99 
P.  II. 

63  Permanent  settlement.  Suit  to  set 
aside  incumbrances —Revenue  sale.  10  C.  W. 
N.  503  Goi.  45  P.  II. 

64  '  Person  interested  ' — Reference  as  re- 
gards sufficiency  of  compensati:>n.  10  G.  W. 
N.  195  Ool.  851  P.  I. 

65  'Plaintiff'.  Defendants  supporting 
plaintiff  must  begin  before  defendant  oppos- 
ing him.  10  B.  L.  R.  327  =  32  B.  599  Col.  1377 
P.  I. 

68  'Preliminary  point' — Remand— 2  P. 
R.  1903  Ool.  1670  P.  I. 

67  'Proprietor' — Assignment  of  debt  to 
creditor — Duty  of  creditor  to  recover  debt. 
32  G.  27  Col.  49  P.  1. 

63  "  Purporting  to  be  dene  in  official 
capacity  "-Meaning  of —  Damages— Suit  of, 
against  a  public  officer.  9  O.  G.  275— Sfifl 
AmendiUi'it  of  plaint. 

69  K  !,rabati  — Custom — Succession — OccH' 
paiicij  righU—Near  rclj>liiQns  re&idmt  in  other 
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villages. 

There  is  no  reason  to  limit  the  mean- 
ing of  the  word  Karabati  whoa  used  in  a 
wajib'ularz  as  rolations  entitled  to  succood 
to  occupancy  rights  loft  by  the  docoased 
occupancy  tenant,  merely  to  such  near  kins 
men  as  are  rosidoat  in  iho  village  in  which 
the  deceased  held  occupancy  "rights.  P.  \i. 
98  of  1S91  explained.  P.  it.  No.  6  of  1900  Rov  , 
referred  to.  M  \j\I\N  v.  K  ART  AH  BaKEISH. 
128  p.  L.  R  1906 

70  "  Relative" — Moaning  of — Inquiry  into 
the  lunacy,  who  could  apply  order  by 
District  Judge  appeal.  94  P.  R.  1906  Col.  65  P. 
I. 

71  Rent  not  payable  to  landlord— Put- 
nidar  coutracfcing  to  pay  Government  Re- 
venue—Default  by  Putnidar.  33  C.  140  (P. 
C),  Col.  90  P.  II. 

72  Rent— Interest,  suit  for.  11  C.  W.  N. 
110  Col.  lUP.  II. 

73  Representative— Judgment  debtor,  re- 
presentative of — Putni— Unregistered  pur- 
chaser. 9  C.  W.  N.  824—32  C.  1031  Col.  1099 
P.  I. 

74  Representative  of  tenant,  lidbilUy  of  to 
ejectment— Perpetual  tenancy — Liability  of 
landlord  for  improvements — Oudh  Bent  Act, 
Ss.  22,  108  (els.  4  ajid  13) — Jurisdiction  of 
Civil  Courts — Transfer  of  Property  Act  (IV  of 
1882),  S.  61. 

Plaintiff's  predecessor  in  title  granted 
certain  lands,  on  lease,  to  defendant's  father. 
The  deed  provided  (1)  that  the  lessee  should 
pay  a  certain  sum  fixed  thereby  as  the 
annual  rent  in  perpetuity  :  and  (2)  that  cer- 
tain other  lauds  had  been  granted  free 
of  rent  for  the  purpose  of  digging  wells, 
planting  a  grove  and  costructing  dwelling- 
houses.  On  the  death  of  the  lessee,  plaintiff 
Bued  to  ejoct  the  defendants  alleging  that 
the  lease  enured  only  during  the  life  of  the 
father  of  the  defendants  andthafi  the  defend- 
ants were  liable  to  ejectment,  beoausa  they 
were  in  possession  without  any  right  and 
without  his  possession.  The  defendats  con- 
tended (1)  that  the  lease  was  perpetual  ;  (2) 
that  they  were  not  liable  to  tjactment  ;  (3) 
that  the  suit  was  not  cognizable  by  the  Civil 
Courts  ;  (4)  that  they  were  entitled  to  com- 
pensation for  the  improvements  effected  by 
thoir  father  and  (5)  that  Civil  Courts  were 
not  competent  to  take  cognizanca  of  the 
question    as  to  compensation. 

Held,  (1)  that  the  lease  was  not  perpetual; 

(2)  that  tho  defendants  were  not  the  repre- 
sentatives of  their  father,  so  far  as  the 
tenancy  wa^;  concerned,  within  the  mean- 
ing of  S.  22  of  the  Oudh  Rent  Act,  because 
the  plaintii!:  did  not  admit  them  to  the  ten- 
ancy and  because  they  could  not  become 
t»nants  [S.  108,  els.  4  and  13,  and  S.  127] 
merely  by  entering  on  the  land  of  plaintifi 
and  occupying  it  without  bis  consent,  the 
term  '  repteaentative  '  in  S.  108  having  re- 
ference to  a  tenancy  devolving  ,  upon  an- 
other  by  operation    of  law  or  by  succession  ; 

(3)  that  it  was  competent   for  the  plaintiff  to 
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enforce  ejootment  of  the  defendants  by  a 
suit  in  ft  Civil  Court  ;  (4)  that  the  provibions 
of  tho  Oudh  Kent  Act,  as  to  corapeusatioa 
for  improvomouts  by  touants,  were  not  ap- 
plicablo  to  tho  casa  but  (5)  I  hat  tho  provision! 
of  S.  5i  of  tho  Transfer  of  Property  Act  were 
applicable,  and  that  there  being  a  very 
strong  presumption,  in  this  case,  that  the 
lessee  made  tho  improvements  under  a  bona 
fide  belief  that  he  was  absolutely  entitled 
to  the  land  under  the  lessee,  the  dofendanta 
were  eatitled  to  compensation  for  tho  im- 
provements made  by  their  father,  R.^JA 
UUDRA  PARTAB  SAMIu.DEBI  PERSHAD 

8    0    C    13 

75  "Representative"  in  S.  244  C.  P.  Code 
— Execution  decree  — Restitution  of  property 
sold  pending  appeal  to  Privy  Council.  3  A 
L   J    110=28   A   337    Col:    1687  P.    I. 

76  "Representatives"  Moaning  .of — Exe- 
cution of  decree— Transferee  of  judgment- 
debtor's  objection.  8  O.  C.  370  Col  1107 
P.    I.  ■  ' 

77  Right  which  the  plaintiff  claims  to 
tho  property  in  dispute,  meaning  of.  2  0 
L.  J.    381    Col.    445   P.  I. 

78  ''Revenue"  and  "  Proprietor  "--Tanki- 
tenure — Revenue  sale — {Act  VII  of  1863  B.C.) 
Ss.  1  and  14 — Ejectment — Revenue  sale  Law 
{Act  XI  of  1859),  S.  29— Subsisting  title  at 
date  of  suit — Title,  recognition  of,  as  tankidar 
if  sufficient  to  give  right  of  suit— '' Revemie'* 
and  "  proprietor  "  meaning  of — Tankidar^ 
amount  due  from,  and  payable  to  government 
— Revenue— Sale  by  Golleccor  for  Government 
dues,  if  legal — Occupancy  raiyats,  protection 
of,  from  ejectment — Sale,  effect  of— Suit,  frama 
of — Multifariousness — Tanki  tenures,  naturt 
of  settlement  of — Regulation  VII  of  1822,  S. 
10,  Clauses  3,  4,  5,  7  and.  8, — Origin  and 
incidents   of   such   tenancies. 

The  word  "Revenue,"  as  defined  in  Act 
VII  of  1868,  (B.  C.)  includes  every  sum 
annually  payable  to  the  Government  by  the 
proprietor  of  an  estate  or  tenure  in  respect 
thereof;  and  the  word  "  proprietor,  "  in- 
cludes any  tenant  by  whom  any  estate  or 
tenure  is  held  directly  under  the  Govern- 
ment 

Upon  the  disappearance  of  the  zemindars 
who  held  the  tenures  {tanki  tenures)  directly 
from  the  Government  under  successive  tem- 
porary settlements,  upon  their  refusal  to 
take  fresh  settlements  at  the  timo  of  re- 
settlement, the  tankid'irs  came  into  direct 
relations  with  the  Government  and  became 
proprietors  of  the  tenures  which  were  there- 
forth  hold  by  them  under  thu  Government 
within  the  meaning  of  s.  1  of  Act  VII  of 
1868,  (B.  C.)  and  the  sum  annually  payable 
by  them  in  respect  of  the  tenures  would 
bo  rightly  doscnbod  as  revenue,  within  the 
moaning  of  the  same  provision  of  the  law, 
and  the  Collector  has  ample  authority  to 
bring  such  tenures  to  sale  under  the  pro- 
visions of  Act  VII  of  1868,  (B.  (J.). 

If  the  lankidars  in  a  body  are  iha 
tenure-holders  liable   for    the  payment  of  the 
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Goverumeat  rovonue,  each  of  thorn  prima 
facie  has  to  contribute  a  portion  of  tho  sum 
payable  Tho  payment  of  such  sum  by  any 
tankidar  is  payment  by  him  in  his  charaoter 
as  a  member  of  the  body  of  tankidars\  merely 
because  he  cultivates  the  laud  in  his  occupa- 
tion, he  cannot  be  rogardod  as  a  cultivating 
raiyat  under  tho  ouiiro  body  of  tanktdaks 
which  includes  himself  as  a  member.  The 
iankidars  cannot  therefore  bo  regarded  as 
occupancy  raiyats  protected  from  eviction 
under    S.  14  of   Act   VII  of  1868  (B.  C). 

The  cause  of  action  of  a  plaintiff  suing 
in  ejectment  cannot  be  af!ecLed  by  the  title 
under  which  the  defendant  prefers  to  hold 
possession.  What  concerns  the  plaintiff  is 
tnat  another  is  wrongfully  in  possession  of 
what  belongs  to  him  and  that  fact  gives 
him  his  cause  of  action.  What  the  plaintiff 
-^is  entitled  to  claim  is  the  recovery  of  pos- 
^session  of  the  land  as  a  whole  and  not  in 
fragments,  and  all  persons  who  oppose  him 
in  the  enforcement  of  that  right  ara  con- 
cerned in  his  cause  of  action  and  ought 
accordingly  to  be  made  parties  to  the  suit 
in  which,  he  seeks  to  eject  them,  and  par- 
ticularly^ so,  when  they  combine  to  keep  him 
out  of  possession.     29  G.  871  R. 

It  cannot  be  afiBirmed  as  a  matter  of  iaw 
that  upoa  default  of  payment  by  a  tankidar, 
the  euiire  village  is  liable  to  be  brought  to 
sale  so  as  to  destroy  the  right  of  all  the 
tenure  holders.  The  question  depends  upon 
the  circumstance  whether  the  settlement 
originally  was  under  els.  3,  4  and  5  or  under 
.   els.  7  and  8  of  S.  10  of  Reg.  VII  of  1882. 

The  fundamental  distinction  between  the 
.two  kinds  of  settlement  is  that  in  the  case  of 
settlement  under  els.  2,  3  and  4,  tho  settle- 
ment is  made  with  a  Sudder  Malguzar  who 
represents  all  the  persons  interested  in  the 
property,  and  his  default  makes  the  entire 
tenure  liable  for  sale  unless  there  is  a  pro- 
vision to  the  contrary  in  the  settlemant ;  and 
in  the  case  of  a  settlement  under  els.  7  and  8 
there  is  a  settlement  with  a  selected  persoa 
as  Sudder  Malguzar,  but  his  default  does  not 
make  the  entire  tenure  liable  to  sale,  unless 
there  is  a  specific  provision  to  the  contrary 
in  the  settlement. 

A  settlement  can  be  made  under  els.  7 
and  8  only  m  the  case  of  cultivating  proprie- 
tors  who  hold  their  tenure  in  putteedari  or 
bhyacharee  or  similar  form  14  W.  R  1  and 
15  W.  R.  141,  R.  BANDHU  ACHARJA  v 
NATHNIBAHAR  SINGH.     7  Q- L- J- 460 

79  iiesumvtion— Grant  by  way  of  endowment 
to  religious  institution— Personal  Law— Re- 
venue Act  (XVII  of  1876),  ss.  52,  53~Assess. 
ment  of  rent  on  rent-free  grant- Long  poss-.s- 
sion  0/  graiitee- Construction  of  the  words  "  in 
part "  — . 

In  a  suit  for  resumption  of  a  rent-free 
grant  by  way  of  endowment  for  religious 
purposes  the  questions  to  be  decided  were  • 
(i)  whether  the  grant  was  one  within  the 
Z^-'^r.f  °?  ^l^tion52,  Oudh  Land  Revenue 
Act,  (2)  whether  the  woids  ••  in  part  "in 
section  63  of  the  Act  refer  only  to  the  land  or 
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refer  also  to  the  terms  on  which  the  land 
was,  in  future,  to  bo  held  ;  and  (3)  whether 
the  grant  should  be  declared  liable,  in  whole 
or  in  part    to  resumption. 

Held,  (1)  that  the  provisions  of  a.  52  of 
the  Act  were  applicable  to  the  grant  of  land 
exempt  from  the  payment  of  rent,  to  a  re- 
ligious institution  and  that  it  was,  therefore, 
liable  to  resumption.  The  question  as  to  the 
liability  of  such  a  grant  to  resumption  must 
be  decided  with  reference  to  tho  provisions 
of  the  Oudh  Land  Rovonue  Act  relating  to 
the  resumption  of  rent-free  grants,  and  not 
to  the  personal  law  of  the  grantor  and 
grantee. 

Held,  (2)  that  the  words  "in  part"  ia 
section  53  of  tho  Act  also  refer  to  the  terms 
on  which  the  land  is,  in  future,  to  be  held 
and  that  therefore  the  Court  has  power  to 
assess  rent  on  the  land. 

Held,  (3)  that  the  grant  should  only  be 
declared  liable,  iu  part,  to  resumption  owing 
to  its  long  possession  for  about  a  hundred 
years,  by  the  original  grantee  and  his  succes- 
sors. (S.  G.  No.  307)  diseented  from.  RAM- 
PAL    SINGH  V.  JANKI    BARSARAN    DAS. 

2  0  C  295. 

80  Samokara — Debt— Joint  family — Mar- 
riage of  co-parcener — Family  purpose. 

A  debt  contracted  for  the  marriage  of  a 
co-parcener  in  a  Joint  Hindu  Family  is  bind- 
ing on  the  other  co-parcener  as  a  debt  con- 
tracted for  a  family  purpose  and  therefore 
for  the  benefit  of  the  family.  27  M.  206  diss, 
from.  Under  the  Mitakshara  as  well  as  the 
Mayukha,  the  word  samskara  ordinarily  in- 
cludes marriage,  SUNDRABAI  v.  SHIV 
NARAYAN.    9  B>  L  R  1366. 

81  Shikmi  Sharik  Dormant  partner— Notice 
of  dissolution  on  retirement  of  dormant  partner 
whether  necessary — His  liability — Contract  Act, 
Ss.  219  and  260^Evidence  Act,  S.  105. 

The  phrase  Shikmi  Sharik,  by  its  etymo- 
logical sense,  means  a  partner  whose  name 
ia  not  disclosed,  that  is,  a  dormant  partner. 
Therefore,  on  the  retirement  of  a  Shikmi 
Sharik,  no  notice  of  the  dissolution  of  the 
partnership  need  be  given.  But  he  is  liable 
to  all  the  claims  on  the  partnership  till  the 
date  of  his  retirement.  The  onus  of  proving 
that  he  has  retired  from  the  partnership  at 
a  specific  period  lies  on  him,  on  general 
principles  as  well  as  under  S.  105  Evidence 
Act  77  P.  R.  1900  R.  HASHMAT  ALI  v. 
LAGHMI  NARAIN.  76  P.  R.  1908  =  122 
p.  W.  R    1908 

82  ^'Special  Contract."  ^meaning  of — Te- 
nant of  lands  in  a  joint  mahal  taking  a  mort- 
gage with  possession  of  a  share  therein,  liabi- 
lity of,  to  pay  rent  as  tenant  to  the  lambardar. 

The  plaintiff  was  owner  of  a  two  annas 
8  pies  share  in  a  mahal.  He  was  also  lam- 
bardar to  the  entire  tnihal.  His  brother  R. 
had  a  2  annaa  8  pies  share  and  the  remain- 
ing 10  annas  8  pies  share  in  the  mahal  be- 
longed  to  other  persons  who  mortgagrd  it 
with  possession  to  the  plaintiff.  The  defeni- 
aut,  who  was  a  tenant  of  15  plots  in  tha 
mahal  took  a  mortgage  with  possessioa   of 
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R*a  share.  This  was  a  suit  foi*  vecovory  of 
the  plairitiff's  share  of  tho  rout. 

Upon  the  dofcaco  that  by  an  ai-rango- 
msnt  botwoou  tho  plaiutiff  and  U  tho  latter 
had  rooaivod  tho  roat  of  tho  plots  in  qiioa- 
tioii  and  thoroforo  tho  plaiutill  was  uod  on- 
titled  to  suo  for  it,  Jicld,  that  thero  being 
nothing  to  show  tliat  this  was  intonded 
to  bo,  a  permanent  arrangeaaont  or  that  the 
arrangement  was  intended  to  coutinaa  even 
if  H  pjirted  with  his  share,  it  did  not  evidence 
a  "  special  contract  "  within  the  meaning 
of  8.  126  of  the  Oudh  Rent  Act. 

Held,  further,  that  the  defendant  did 
not  cease  to  be  a  tenant  of  tho  plots  in 
question  and  liable  for  the  rout  thereof  to 
the  lambardar  by  taking  a  possessory  mort- 
gage of  the  share  of  R.  2i  A.  487,  A.  W.  N. 
1901  P.  53  and  23  A.  763  F,  R.  A.  R.  No.  67 
and  1  O.  C.  153  R.  JOKHU  SINGH  v.  RAM 
AUTAR  SINGH.     11  0- C- TS- 

83  "Subdivision".  Meaning  of' — Pre- 
emption—Suit for.  9  0.  0.  211.  See  Con- 
struclion  of  Act  No.  53. 

84  "Such"  in  a  will  as  implying  com- 
parison. 8  B.  L.  R.  122  =  80  B.  493.  See 
Construction  of  will  No.  6. 

85  Such  debts  and  liabilities — Appeal- 
Competency  to  Contract— Perpetuities,  Jaw 
against,  i  C.  L.  J.  233—33  C.  1065  Col.  59 
P.  II. 

86  Such  plaintifi  non-liable  to  give  se- 
curity for  costs  13  M.  L.  J,  155  Col.  1605 
P.    I. 

87  Sufficient  cause  for  not  presenting 
appeal  in  time — Review,  admission  of — No- 
tice, issue  of.  3  C.  L.  J.  545—33:0.  1323  Col. 
1316   P.  I. 

88  "Sufficient  cause'  — Appeal— Preferred 
to  wrong  Court — Mistake — Due  diligence — 
Negligeoce.     34   C.   216  Col.    1732  P.    I. 

89  Suit— Execution  proceedings  —  Parti- 
tion— Joint  family  property — Consent  decree 
7   B   L.  R.  659  Col.  142  P.  I. 

90  Suit  for  money,  includes  a  suit  result- 
ing in  a  decree  for  money— 10  B.  L.  R.  337 
Col.   1605     P.  I. 

91  Suparsession — Maintainability  of  suit 
against  the  new — Municipality  for  trespass 
committed  by  tho  old  one — Natural  rights.  1 
M.  L,  J.  I'dS.—  Sec  Madras  District  Munici- 
palities Act  IV  of  188i  Ss.  3,  4,  21,  27,  26L. 

92  Suspendiag  payment— Insolvent— Wa- 
gering contract— Condition  as  to  anticipation 
of  date  of  performance  and  measure  of  da- 
mages.    7  B.  L.  R.  154  Col:    299   P.  I. 

93  Taraf — Eoldence Maps  — Description 

in  plaint — Administrative  divisions  -Points  not 
raised  in  the  first  Court — Partition  — Title — 
llcfonnation — Accretion. 

Tba  word  ^' Taraf "  appears  to  mean  a 
sub-division  of  a  pergunnah,  including  several 
villages. 

In  18o2  two  suits  were  brought  by  the 
prodecesoors  in  interest  of  tho  present  plaint- 
iffs to  recover  the  respective  shares  now  claimed 
by  them  in  tho  chicr  which  is  also  the 
subject  matter  of  present  litigation.  A  map 
of    the    disputed  lands    was   prepared  by  an 
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Amin  and  was  made  part  of  tho  docrooa  passed 
in  tho  said  suits. 

Ihld,  tUat  tbe  proocodingq  in  the  suits  of 
1863  and  tho  Amiu's  m ip  wore  not  oviJonce 
against  tho  Govornniont,  which  wai  not  a 
party  to  tlio  said  suits  except  for  tho  purpose 
of  shewing  the  nature  of  t!iu  claim  made  and 
what  lands  were  recovered  by  them  and 
explaining  the  decrees  made.  Fur  that  pur- 
pose, the  map  might  legitimately  and  must 
necessarily  bo  used. 

H&ld,  further,  that  the  decision  come  to 
in  the  suits  of  1863  was  in  accordance  with 
the  construction  then  put  by  tho  Indian 
Courts  on  Regulation  XI  of  1825,  Tliat  viow 
of  tho  law  was,  however,  overruled  by  a  Full 
Bench  of  the  Calcutta  High  Court  in  G  B  L. 
R.,  255,  and  the  law  on  tiio  subj  ;ct  has  been 
settled  by  tliat  case,  and  tho  c  iso  of  5  B.  L.  R, 
521,  decided  by  the  Judicial  Committee  in  the 
same  year  . 

Tho  allegation  in  the  plant   that  tho  dis- 
puted lands  appertain  to  p-irticular  district  ia 
merely    doscrip'jive    and     is    not    restrictive. 
Whore  the  plainiilf  claimed    the  lands  in  dis- 
pute as    reformations  in  situ  of    her  dilnviat- 
ed  and  permmontly   settled  estate  por-unnah 
Laskarporc    and   suoceedod    in  proving   that 
said    lands    ware    on    the    original  site  of  the 
snid  e  tate,    as    it    existed    a'  the  timu  of  the 
Permanent   Settlcraont,    and  the  Hi  Ji  Court 
coasidared    that    this    was    not    guffi:;i;^nt    to 
entitle    her    to    obtain    a  decree,    Lecause  the 
pergunnah    was    pircitioned     in     1839     and 
different   mnizas  or    p.wLs    of  mouzas  fell  to 
the   shares   of    tho    different   co  sharers   and 
accordingly  the  parties  wont  to  trial,  not  upon 
tho  broad    issue,    whether  the  disputed  la.  d*? 
were  reformations  on  xAn    original  site  of  tno 
pergunnah    but    upon    the    narrower    is?'"' - 
whether    they    were    re  formations     on     t  i;i 
original  site  cf  csrtain    spjcifi-^l    tira^'>.  ;  •..  j  ' 
it    lay    upon    the    plaintiff    to    mikoc::      ''^ 
affirmative  of  that  issue. 

Ubirf,  reversing  the  decision  oi  .  -  ,  . 
Court,  that  the  failure  of  tho  pitM.itiiJ  to 
identify  the  sites  of  these  tarjfs  should  nob 
be  regarded  as  fatal  to  her  case.  Thu  de'eu- 
dant  in  his  written  statement  did  not  traverse 
tho  allegation  of  the  plaintiti'a  title  to  be  a 
co-sharer  of  the  estate  and  did  not  mention 
the  alleged  partition,  and  uo  issue  was  direct- 
ed either  to  the  plaintiff's  titl.  or  to  the  parti- 
tion. The  plaintiff  should  be  treated  a3 
having  a  prima  facie  title  as  co  sharer  iu 
every  part  of  tho  permanently  settled  estate 
of  Luskurpore  which  was  not  sh  v.vn  tj  have 
been  alienated  and  no  weight  should  be 
attached  to  a  suggestion  not  made  in  the 
Court  of  the  first  instance,  where  it  might 
have  bcon  explained  and  met  by  evidence, 
RANI  HEMANTA  KUMaRI  DEBl  v.  THE 
SECRETARY  OF  STATiii  FOR  INDIA  IN 
COUNCIL  SRI  SUNDARI  DEBI  v.  THE 
SECRETARY    OF   ST.VTlii    FOR  INDIA    IN 

COUNCIL.    3C.L.  J.  560  (PC)=1M  L. 
T  175 

94     To    sue— Cause  of  action— Moaning  of 
—Policy   of    insurance— Mortgage    of.     7    B. 
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L.  R,  138  Col.  1413  P.  I. 

95  "Treaty"  -"  Any  other  written  grant  *' 
— Namo  given  by  parties  to  documout— In- 
junctiou.     29  B.  10  Ool.  201  P.  II. 

96  "  Trib'^.,  "  meaning  of — Sheikhs — Punjab 
Pie-cinption  Act  S   11. 

Efchriologioal  expartg  differing  as  to  what 
ConsLiluted  a  tribe,  tho  only  reasonable  con- 
BtructioQ  of  the  term  as  used  in  a.  11  of 
the  Pre-emption  Act  (1005)  ia  the  broadest 
possible.  Oonsoqueutly,  the  word  "  tribe  " 
will  nccossarily  indicate  tho  principal  tribe, 
and  not  a  branch  of  a  tribe.  Tbo  framers 
of  the  Act  having  given  no  assistance  in 
tho  right  interpretation  of  the  term,  the 
word  "  Sheikhs  "  will  cover,  consequently, 
Sboikhs  of  all  classes,  until  some  indica- 
tion is  given  that  the  word  "  tribe"  is  used 
in  a  narrower  sense.     ALI    MUHAMMAD   v. 

SHAMAN.    112  p.  R.  1908- 

97  Mortgage — Redemption — Town  of  re- 
demption  -  Covenant  by  mortgagors  to  pay  in- 
terest at  2  per  cent. — Construction. 

Oq  the  construction  of  a  covenant  in  a 
deed  of  mortgage  between  Hindus  that  the 
mortgagors  would  on  redemption  pay  in- 
terest at  the  rate  of  2  per  cent,,"  it  was 
held  by  the  Judicial  Committer  that  the 
expression  2  per  cent,  "meant"  2  per  cent. 
per  mensem.  LEKHA  SINGH  v.  OHAMPAT 
SINGH.    28  A.  724;  p.  C. 

98  "Undivided  family" — Muhammadans 
9  0.  C.  156  Col.  831  P.I. 

99  "  Vagaira'" — Meaning  of — Palmyrahs 
etc.,  if  include  mango  trees. 

A  clause  in  a  patah  runs  thus:— You 
have  no  connection  whatever  with  the 
palmrahs,  dates,  babul  and  other  (Vaigaira) 
trees  standing  on  the  said  lands. 

Held,  that  it  may  be  reasonably  doubted 
whether  fruit  trees  like  mangoe  treas  can  be  pro- 
perly said  to  fall  within  this  clause.  The  term 
"  vagaira  "  should  be  understood  to  indicate 
other  trees  of  the  same  class  as  those  previously 
specified  and  those  are  not  generally  looked 
upon  as  fruit  trees.  GUTTA  YBNKATA- 
SUBBANNA  v.  GOVINDA  KRISHNA  YA- 
CHANDRULA  YARU  BAHADUR.     4  M-  L- 

T.  488. 

100  Valuation  of  suit— Suit  for  restitu- 
tion of  conjugal  rights— Jurisdiction.  3  A, 
L.  J.  266  =  28  A   545  Col.  760  P.  I. 

101  Village  -Custom— Pre-emption — Pre- 
sumption. 21  P.  R.  1905  See  Construction 
of   Act   No.   67. 

102  "You  shall  enjoy  the  said  lands  with 
right  of  gift  sale  etc"  — Compromise  17  M. 
L.    J.   243-30   M.    356   Col.    497    P.   I. 

103  "Zauja"  and  "bai"— Evidence— Bur- 
den of  proof— Meaning  of —Construction  of 
document.  A.  W.  N.  1905  P.  214  Col.  294 
P.  11. 

Constructive. 

1  Constructive  notice— Sale— Power  of  ven- 
dor—Reasonable care.  1  L.  B.  R.  1900—1902 
P.    196   Col   664   P.   I. 


2    Constructive  possession. 

1  Minerals,  right  to—Digtuari  Jaigir  of 
Manbhum,  nature  of — Mokarari  leasi  of  all 
surface  and  subsoil  rights  granted  by  Digwar 
—Government,  consent  of —Government,  rights 
of-Landlord,  rights  of—Sankarari  ijaia  settle- 
ment—Gov  ernment,  if  a  necessary  party  — 
Constructive  possessiojt — [Vroiujdoers  or  tres- 
passers— Limitation — Ejectment — Digwari  te- 
nure, if  analogous  to  Ghatwali  tenures — Dig- 
war, right  of,  character  of —Resume  of  the 
history  and  law  on  the  subject — Resumption 
of   tenure. 

Thi  circumstances  that  the  Dlgwat  haa 
all  along  bten  responsible  to  Government 
for  the  due  discharge  of  his  duties,  that 
the  appointments  to  and  dismissals  from 
the  office  have  been  all  along  made  by  Go- 
vernment and  that  the  {Digwari)  tenure  has 
passed  to  the  persons  whom  Government 
has  appointed,  siiow  that  the  holder  of  the 
tenure  is  not  a  servant  under  the  landlord 
responsible  to  him  for  the  due  collections 
of  the  rent  of  the  estate,  and  tbat  be  did 
not  hold  tho  tenure  as  a  simple  ijardar  un- 
der the  landlord  responsible  to  him  for  the 
rents  of  the  tenure  and  receiving  as  his  re- 
muneration  only    the    ma7i   lands. 

The  Digwari  tenure  is  an  ancient  and 
hereditary  tenure  held  subject  to  the  pay- 
ment of  a  fixed  rent  to  the  landlord,  and 
on  condition  of  the  performance  of  certain 
Police  or  public  services,  for  the  due  dis- 
charge of  which  the  holder  has  been  re- 
sponsible to  the  Government,  which  alone 
has  exercised  the  power  of  appointment  to 
or   dismissal    from    the  ojB&ce. 

The  Government  having  all  along  asserted 
a  right  in  the  Digwari  mouzahs  on  the  ground 
tbat  they  are  public  service  lands,  and  in 
granting  permission  to  the  Digwar  to  lease 
out  the  property,  subject  to  the  condition 
chat  the  settlement  was  to  be  made  without 
prejudice  to  the  rights  of  Government,  the 
same  position  having  been  maintained  by 
Government,  without  any  objection  having 
been  raised  by  the  landlord,  and  the  landlord 
having  advanced  an  exclusive  right  to  the 
sub-soil  profits,  in  which  the  Government 
has  a  substantial  interest  as  aSecting  the 
profits  derivable  from  the  tenure,  the  Govern- 
ment is,  in  a  suit  brought  by  the  landlord  for 
a  declaration  that  the  sub-soil  belongs  to  him 
and  not  to  the  Digioar  or  his  lessee,  a  neces- 
sary party.  21  B.  229,  44,  ch.  D.  374  Distgd, 
13  B.  L.  R.  118,  22  W.  R.  52 ;  5  C.  L.  R.  154  R. 

Constructive  possession  applies  only  in 
favour  of  a  rightful  owner  and  need  not  (as  a 
rule)  be  extended  in  favour  of  a  wrong-doer, 
whose  possession  must  be  confined  to  land  of 
which  he  is  actually  in  possession  24  0. 
256  R. 

Occupation  by  a  wrong-doer  of  a  portion 
of  land  only  cannot  be  held  to  constitute 
constructive  possassion  of  the  whole  so  as  to 
enable  him  to  obtain  a  title  by  presciption. 

Where  the  right  to  the  sub-soil  coal  has 
not  been  asserted  by  the  Digicar  openly  to 
the  knowledge  of  the  landlord  for  more  than 
statutory  period  of  twelve  years,  thoagh  there 
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may  bavo  boon  no  concoalraent  that  the 
Digivar  lias  been  working  the  con,l,  a  suit  by 
the  landlord  for  tho  sub-soil  cannot  bo  held 
to  bo  barrod  by  limiiabioa  31  U.  397,  19  VV. 
R.  Eng.  4i  1,  G  Gb,  D.  719,  i  Oh.  and  Lof.  8  U. 
The  onactmonta  dealing  with  the  Ghat- 
wala  of  Birbbura  are  not  of  the  naturo  of 
private  statutes. 

A  clear  distinction  must  be  drawn  be- 
tween tha  grant  of  an  estate  burdened  with 
certain  duties  and  the  grant  of  an  office,  tho 
performance  of  whose  duties  is  romunorattd 
by  tho  use  of  certain  lands;  and  a  further 
distinction  must  also  be  drawn  botween  a 
grant  for  services  of  public  naturo  and  one 
for  services,  private  or  personal  to  the  grantor. 
The  former  class  of  grants  in  such  instance 
are  liable  to  resumption  by  the  grantor,  while 
the  latter  class  are  not  so  liable  13  Moo.  I.  A. 
438  (463),  22  0.  938  (941)  R. 

The  Digwari  tenu^-e  having  been    created 
in    the    first    instance    to    enable     tho    hold 
er   to    discharge   public     duties,    and    it   all 
along  having  been  so  regarded,  it  is  not  liable 
to  resumption    by  the   landlord. 

The  position  of  the  Digivar  is  analogous 
to  that  of  tho  Ghatwals  in  Birbhum  and  tho 
Digwar  having  been  recognized  throughout 
as  possessing  the  same  rights,  it  must  be 
held  that  tho  mineral  rights  in  the  tenure 
do  not  belong  to  the  zemindar  5  C  389  on 
appeal   9  0  187   R. 

The  tenure  was  created  as  a  permanent 
tenure  on  a  fixed  rent  and  was  heritable,  the 
zemindar  reserving  only  a  fixed  quit  rent  22 
C.  533  (543),  11  M.  T.  A.  433  (4GG)  K. 

The  Digwar,  ns  holder  of  a  permanent 
tenure  possesses  all  underground  rights  in- 
cluding mining  rights,  unless  there  is  an 
express  reservation  to  the  contrary  3  C.  L.  J 
69  F.,  3  0.  L.  J.  £06,  33  0.  203  (215)  P.  9  0.  W. 
N.  292  and  2  C.  L.  J.  20  D.  BROJO  NATH 
BOSE  V.  RAJA  SRI  SUI  DURGA  PERSAD 
SINGH.    6  0-  L.  J.  583=34  C  753- 

2  Loss  of  possession  by  vis  major— Essen- 
tial of — Adverse  possession,  6  0,  VV.  N.  617 
—29  0.  518  Col:  2057  P.  I. 

Contoxnporaneous  deeds. 

1     SaU  and   ngresment   to   rcconvaij —  Tran- 
saction  wJiether  mortgage — Intention — Date  of 
repayment— Mortgage    by    conditional     sale- 
Transfer   of  Property   Act   (IV  of    1832),    S 
53   (c). 

On  the  construction  of  two  contempo- 
raneous documents,  one  of  which  purported 
to  be  a  deed  of  sale,  and  tho  other  provided 
that,  on  tho  vendor  repaying  tlio  purchase- 
money  mentioned  in  tho  deed  of  sale,  with 
costs,  within  a  fixed  period,  the  vendoo 
would  return  the  la-id,  and  iuciso  he  did 
not  do  so,  the  vendor  would  deposit  tho 
money    in  Cour!^,  and    take  possession. 

Held,  that  the  two  documents  together 
did  not  constitute  a  mortgage  12  A.  387,  i^' 
4  0.  W.  N.  153  =  22  A.   149  Dis 

A  certain  date  of  p.iyme  nt  is  an  esseu- 
tiftl   element  of   a  mortgage   by   conditional 


Contemporaneous  deeds    {Gontd.) 


salo.       KINUR\M 
OIIAND   SIRDAR. 

Contempt. 


MONDOL     V.     NITYE 
11  C  W.  Nm  400 


Person  not  party  to  proceedings— Exe- 
cuting Court,  power  to  commit  for  contempt. 
17  U.  L.  334  =  2  M.  L.  T.  36-5  =  30  M.  413  Col. 
1075    P.   I. 

Contempt  of  Court. 

1  Contempt  of  Court — Order  passed  in 
exercise  of  power  to  punish  contempt  of 
court— Decree — Appeal— Revision.  27  A.  330 
Col.   904  P.  I. 

2  Contempt  of  Court — Direction  to  plaint- 
iff to  hand  over  jJ^-'^scssion  of  property — Suit 
by  plaintiff  and  injunction  obtained  restrain- 
i?ig   defendant  from  taking  possession. 

Where  the  plaintifl  who  was  directed 
as  receiver  to  hand  over  possession  to  the 
mother,  subsequently  brought  a  suit  and 
obtained  a  temporary  injunction  restrian- 
ing  her  (the  defendant)  from  taking  pos- 
session of  her  son's  properties  he  was  not 
guilty  of  any  contempt  so  as  to  disentitle 
him  to  get  a  declaration  in  his  favor  in  sucli 
suit.  VEDANAYAGA  MUDALIAR  v.  VE- 
DAMMAL.    14  M.   L.  J.  297-27  M-  591- 

3  Contempt  of  Cow^t — Forcible  occitpridan 
by  a  CO  sharer  of  property  in  the  haruds  of  a 
reciever — Co- sharer  into  a  party  to  suit — Right 
of  a  receiver  to  move  the  Court  for  contempt: — 

Though  ordinarily  the  receiver  himself 
does  not  commence  proceedings  for  con- 
tempt against  a  person  who  unlawfully  oc- 
cupies land  in  the  possession  of  a  receiver 
and  generally  speaking  the  parties  benefi- 
cially interested»to  do  so,  there  is  nothing  to 
prohibit  the  receiver  himself  moving.  GREY 
V.  WOOARA  MOHUN  THAKUR.  28  C-  790 
at  793. 

4  Criticism  of  judge  or  court  hoio  far  jmti- 
fiable— Language  which  strikes  at  the  root  of 
all  respect  for  the  Court  and  its  authority 
amount  to  contempt. 

Any  act  done  or  writing  published,  cal- 
culated to  bring  a  Court  of  a  Judge  of  the 
Court  to  contempt,  or  to  lower  his  authority, 
or  to  obstruct  or  interfere*  with  tho  due 
course  of  justice  or  the  lawful  process  of  the 
Court,  is  a  contempt  of  Court, 

Judges  and  Courts  aro  alike  open  to 
criticism  ;  and  if  reasonable  argument  or 
expostulation  is  offe/ed  against  any  judicial 
act  as  contrary  to  law  or  the  public  good,  it  i3 
not  a  contempt  of  Court.  2  Q.  B,  39  followed. 
In  re.    NAR3INHA  C.  KELKAR.     10    B-  Lc 

R  i040  ...... 

5  Injunction-'Perpetual  injunction.  26 
A.  465.     See  Col.  1999  P.  I. 

Note  23  A.  465  read  for  23  A.  466. 
Q    Injunction  —  Power      of      subordinate 
Courts.     26  M.  494  Col.  1638  P.  I. 

7  Ecceiver— Proceedings  for  contempt  of — 
Application  by  Receiver — Power  of  Court. 

A   Receiver  can   himself   apply  to  Court 
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Contempt  uf  Court    (Contd.) 

ftjr   taking   procoerlingg   against  a    party    for 
couttmpt. 

Wbjon  ponding  tho  appo;i.l  to  tho  High 
Court  a  Roceivor  vva;i  appointocl  and  the  High 
Ooart  sot.  naid.o  fho  decree  of  tho  lowot  court 
and  romandod  the  case  for  trial  on  tho  mo- 
ritsi  and  tbp  R.^ceivor  applied  to  Court  for 
taking  proceed ing.s  against  it,  party  for  con- 
tempi,,  hell,  thj.b  tlu  High  Court  had  juris- 
diction to  entertain  the  Receiver's  applica- 
tion till  ho  \v;i^i  discharged.  G.  E.  GRJiiY  v. 
\YOOGU\  MOIIUN  THAKUU.     28    C-  790. 

Contention 

1  -V'orm  of  p'ooi^^dingg  in  a  case  ■where 
thf^ve  is  contention  -Obj^  c^ors  right  not  pre- 
jnJicod.  1  L.  B.  R.  1900  1902  P.  155  Col. 
523  P.  I. 

Contentions  suit. 

X  Lispendens — Alienation  after  the  in- 
stitution of  suit  but  before  service  of  sum- 
mons 9  B.  L.  R.  530  =  31  B.  393  Col.  572 
P.  I. 

2  Lfspcndcuhi  —  Service  of  summons  if 
necessary -Right,  of  re.demptou  extinguished 
ou  confirmation  of  sale.  11  C.  W,  N.  561  = 
29  A.  339  {P.  C.)  Col.  573  P.  I. 

3  Lispendens  —  Suit  for  partition — Ad- 
«f)ission  of  share  in  plaint— Transfer  after 
filing  of  plaint.     31  C  658  Col.  570  P.    I. 

4  Lispendens  — Mortga-^e — Surplus  sale 
proceeds.     31  C.  745  at  752  Col.  570  P.  I. 

Contingent  interest. 

WiU—Adcpted  so}i  to  take  after  ttfidow,  if 
of  good  cJiarnci^'r  —  Contingent  interest  —  Un- 
certainty—Iinr>lied  contract  on  adoption  not 
to  make  loill. 

A  Hindu,  by  his  will  gave  his  widow  a 
life-interest  in  a  house  and  provided  that, 
^n  her  death,  their  adopted  son  should  have 
the  house  provided  he  was  of  good  character 
and  obedient  to  the  widow. 

Held  that  the  condition,  viz  ,  that  the 
adopted  son  should  be  of  good  character 
and  be  obedient  to  the  adoptive  mother  and 
should  survive  her,  v^as  a  condition  prece- 
dent to  tho  adopted  son  taking  under  the 
will  and  was  not  void  for  vagueness. 

The  adopted  son  had  a  contingent  rever- 
sionary interest  in  the  house  during  the 
Tvidow's  life-time  and  this  was  inalienable 
Me.rivale's  Reports  (1816)  26  F. 

In  Hindu  adoption,  there  is  no  implied 
contract  with  the  natural  father  that,  in 
consideration  of  the  gift  of  his  sou,  tho 
adopter  will  not  nialra  a  will  3  C.  W.  N.  415--= 
26  1.  A.  3P.  F.  SURENDRA  NATH  GHOSE 
V.  RAMA  CHAND  BANEBJEE.  12  G-  W- 
N.  668. 

Continuing-  wrong*. 

1  Suit  for  compensation  for  wrongful  at- 
tachment—Reasonable and  probal^le  cause- 


Continuing  wrong    {Contd.) 

Want  of.     0  B.  L.  R.  704  Col.  .1834  P.  I. 

2  Right  of  government  to  contract — Ir- 
rigation works  — Injunction  against  govern- 
ment.    28  M.  72  Col.   1806  P.  I. 

Note  28  M.  72  read  for  27  M.  72. 

8  Suit  for  custody  of  wife — Third  person 
harbouring  wife — Revision  14  P.  L.  R.  1903 
Col.  1802  P.  I. 

Note    14  P.  L.  E.  1903   read  for  U  P.  R, 
1905. 

Contract. 

1     Contract. 

Held  that  a  lien  over  money  lent  may 
be  created  by  deposit  of  a  non-negotiable 
document  which  is  evidence  of  the  loan.  Such 
a  transaction  is  not  necessarily  contrary  to 
public  policy. 

Rahim  Bakhsh,  Head  Clerk  to  the  Can- 
tonment Committee,  apparently  gave  security 
for  the  due  performance  of  his  duties  by  a 
deposit  of  Rs.  500  in  the  Post  Office  Savings 
Bank,  and  subsequently  agreed  to  the  Com- 
mittee taking  and  using  that  money  in  the 
purchase  of  bullocks,  the  Committee  giving 
him  in  exchange  a  receipt  in  the  following 
terms  : — 

"I  acknowledge  to  have  received  from 
Rahim  Bakhsh,  Head  Clerk,  the  amount  of 
his  se'Curity  deposit,  namely,  five  hundred 
rupees,  as  an  advance  to  the  Cantonment 
Committee  for  the  purchase  of  conservancy, 
bullocks.  The  same  to  be  replaced  in  the 
Post  Office  Savings  Bank  within  three 
months — Cantonment  Magistrate.  E.  A,  LUD- 
DY  V.  C.  P.  R.  ARUNACHELLUM  CHETTY. 
U  B  R  1904  P  1  Contract. 

2  Agieemeut  not  to  partition  property- 
Powers  of  arbitrator,  suit  upon  ou  award — 
Mohammadan  Law-  Inheritance  —  Custom. 
23  A.  383  =  28  I.  A.  141  (P.  C.)  Col.    1859    P.   I. 

8  Alteration  of  [.document- Effect — Ma- 
terial alteration.    25  A.  580  Col.  231  P.  II. 

4  Alteration  of  document  —  Material  al- 
terations in  a  document — Alterations  in 
acknowledgement.     25  B.  616  Col.  34  P.  I. 

5  Alteration  of  document  —  Undue  in- 
fluence sale — Inadequacy  of  consideration — 
Voidable  contract.     25  B.  126    Col.    257    P.   I. 

6  'Assignment  of  mortgage  for»future  illicit 
co-habitation;  suit  to  set  aside  28  M.  413. 
See  Consideration  No.  25. 

7  Assign  177671 1  of — Be7iefil  of  a  contract. 
The    benefit    of   a    contract,    that  is,  the 

beneficial  right  or  interest  of  a  party  under 
the  contract,  and  the  right  to  sue  to  recover 
the  benefits  created  thereby,  are  assignable, 
provided  that 

{o)  the  benefit  is  not  coupled  with  any 
liability  or  obligation  that  the  assignor  is 
bound  to  discharge,  and 

(b)  the  contract  has  not  been  induced  by 
personal  qualifications  or  considerations  as 
regards  the  parties  to  it  33  C.  702,  F.  1  M.  H. 
C.  ]50,  4  M.  76,  16  B.  441,  R.  NATHU 
GANGARAM  v,  HANSRAJ  MORARJI.     9   B- 

L.  R.  114. 
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Contract    (Guntd,) 

8  Assignment  of  contract— Chose  in  action, 
9  F.  L.  R.  119  Col:  872  P   I. 

9  To  assign  pattas — Legality  of,  of  insurance 
— Spfcific  performavce. 

On  a  proirnse  to  effect  an  assurance  and 
assign  tbo  patlas  to  tlio  d.  ftndant  on  his 
paying  a  certain  amount  to  tlio  plaintiff, 
held,  that  there  is  nothing  illegal  in  the  con- 
tract to  assig  the  pattas,  and  that,  even  if 
the  oiiginnl  contract  of  inf;urance  isilh^gal,  it 
io  not  open  i;o  tho  defendant  to  set  it  up,  as 
the  plaintif?  effected  the  assurance  and  paid 
the  amounts  as  they  fell  due,  on  tlie  defon 
dant's  promise  to  take  an  assignment  after  a 
certain  period.  NARIGIRI  YEERASALIN- 
GA]\I  V.  SEETHAPATHY  SATHIRAGOO.  3 
M.  L  T  893 

10  Alternative  promise— Indivisible.  7 
B  L.  R.  6U6.-See  Col.  312  P.  I. 

11  Avoiding  contract — Docnmeyit — Bond — 
Altering  a  document — Material  alteration. 

Any  change  in  an  instrument,  which 
causes  it  to  speak  a  different  language  in  legal 
effect,  from  that  which  it  originally  spoke,  j 
which  changes  the  legal  identity  or  character 
of  the  instrument  either  in  its  terms  or  the 
relation  of  tho  parties  to  it,  is  an  alteration 
which  will  invalidate  it  against  all  parties 
not  consenting  to  the  alteration.  It  is  of  no 
consequence  wheiher  the  alteration  would  be 
beneficial  or  detrimental  to  the  party  sought 
to  be  charged  on  the  contract.  Where  after 
a  bond  had  been  executed  by  the  first  defend- 
ant and  delivered  to  the  plaintiff,  the  name 
of  the  second  defendant  was  added  as  an 
executant  without  any  authority  from  him 
and  without  the  assent  of  the  first  defendant 

Held,  that  this  was  such  an  alteration 
in  the  deed  as  would  vitiate  it  against  the 
first  defendant. 

Held,  further,  that  the  plaintiff  was  not 
entitled  tD  succeed  on  the  basis  of  the  original 
coQsifieration  and  to  rely  on  the  altered  bond 
as  poof  of  acknowledgment.  Gogun  Churder 
Ghose  V.  Dhuronidhur  Mundul  (I.  L.  R.  7  Cal. 
616);  INIotilal  l-'aba  i;.  IMonmoban  Gossami  (5 
C.  W  .N.  56)  ;  Atmaram  v.  Umedram  (I.  L.  R. 
25  Bom.  616)  ;  Subrahmania  Ayyar  U.Krishna 
Ayyan  (I.  L.  R.  23  Mud.  137);  Mangal  Sen  v. 
Shankar  Sahai  (I.  L.  R  25  /^ll.  580).  GOUR 
CHANDRA  DAS  v.  FRAR,\^NA  KUMAR 
CHaNDKa.  8  C-  L.  J.  368  =  10  C.W.N. 
788- esc    812- 

12  Avoiding  contract— IMortgago  executed 
by  a  minor — Distinction  between  such  mort- 
gage and  a  mortgage  executed  by  the  cer- 
tificated guardian  on  behalf  of  the  minor. 
23   A    288  Col:    813   P    I. 

13  Badni  contract — Gambling  tran- 
saotions — Contracts  for  sale  and  purchase  of 
goods  without  intention  to  complete  them 
by  delivery  and  payment.  29  C  461  (P  C) 
Col:    296   P   I. 

14  Badni  contract— Principal  and  agent. 
25    A    38   Col:    297   P    I. 

15  Badni  contract — Wagering  contract 
—Principal  and  agent.  25  A  G39  Col:  298 
PI. 


Contract    (Contd.) 

16  Badni  contract — Contract  collateral 
to  a  wagering  contract  not  void,  23  A  165 
Col;    298    P    I. 

17  Bania  and  Zamindar  -  Undue  influ- 
ence—Interest — Unconscionable  bargain.  13 
P    R    1905   Col:    258    P   I. 

18  Breach  of  contract — Tender  to  supply 
gram  to  Commissariat  Drvaitmejit—  Continuing 
offers  and  not  contract — Rescission  of  contract 
—  Damages. 

The  plaintiff,  the  Secretary  of  State  for 
India  in  Council,  sued  the  defendant  for 
compensation  for  breach  of  contract  to  sup- 
ply gram.  It  wao  alleged  for  the  plaintiff 
that  in  pursuant  of  a  written  contract  ia 
tho  form  of  a  tender  accepted  by  the  Com- 
missariat Department,  the  defendant  was 
given  an  order  on  the  12th  September  1806 
to  supply  64,000  lbs.  (800  maunda)  of  gram 
of  the  first  quality  and  48,000  flj3.  (ftOO 
maunds)  of  the  second  quality  by  the  28th 
September,  that  he  failed  to  do  so  and  that 
the  time  was  successively  extended  to  the 
8th,  xOth,  16th  and  24th  October,  but  he  still 
continued  to  be  in  default,  in  consequence 
of  which  the  whole  contract  was  suspended 
by  the  Executive  Commissariat  officer  on  the 
last  date  and  rescinded  by  tbo  Chief  Com- 
missariat Officer  on  tho  27th  October,  with 
effect  from  the  24th.  The  claim  was  for 
loss  sustained  by  the  defendant's  default  in 
complying    with    the  orders. 

It  was  pleaded  for  tho  defendant  ^hat 
the  order  for  1,400  maunds  of  gram  wag 
imporper,  not  being  in  accordance  with 
clause  2  (a)  of  the  tender,  as  fifteen  days' 
time  fixed  thereunder  was  not  allowed  to 
him,  that  the  cubsequenti  notices  were  open 
to  the  same  objection,  that  there  was  no 
contract  on  the  defendant's  part  to  deliver  a 
fixed  quantity  of  gram,  but  only  a  series  of 
offers  to  su  ply  such  quantities  as  '  the 
Commissariat  Department  ordered  up  to  a 
mnximum  named  in  the  tei  dor  within  the 
periods  mentjoned  in  it,  that  as  there  was  no 
proper  order  there  was  no  liability 
on  defen  dant  to  supply  any  gram  and  that, 
in  any  case,  if  there  was  a  contract,  the 
rescission  of  it,  in  consequence  of  the 
defendant's  failure  to  supply  the  first  or- 
der, 'was  not  justified  iu  la,w.  It  was  also 
contended  for  the  defendant  that,  nS  the 
Commissariat  Department  was  cot  bound  to 
take  anything  there  was  no  mutuality  in  the 
agreement,  and  that  there  was  no  liability  on 
defendant,  until  a  proper  notice  for  the 
supply  of  a  definite  quantity  was  given  and 
that  the  liability  could  be  terminated  by  the 
defendant  giving  a  reasonable  notice  before 
an  order  was   actually    received. 

The  tender  submitted  b}'  the  defendant 
and  accepted  by  the  plaintifi',  provided  that 
when  an  order  for  a  quantity  between  1,000 
and  1,500  maunds  was  to  be  g'ven,  a  notice 
of  15  days  was  required,  that  the  Commissariat 
Officer  was  n^>%  bound  to  toke  all  or  any  of 
tho  articles  for  wh:oh  the  teiuler  was  accepted 
but  only   what   he  required.     It  also  provid- 
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ed  for  rescis-iiou  of  the  contract  in  cag3  of 
five  snccoflsivo  defaults  in  the  manner  spocifiod 
thoro'ni. 

H:'l(i,  that  tho  pleas  of  tho  defoadant  were 
valid,  that  tho  toudor  mado  by  the  defendant 
accepted  by  the  plaintiff  merely  created  a 
series  of  continuing  ofters  ou  tho  part  of  the 
defendant  whicli  plain tiCf  was  at  liberty  to 
convert  into  contr  icts  by  giving  orders  in 
accordance  with  the  terms  of  tho  tendot, 
that  tho  order  given  on  the  12th  September 
1896  did  not  create  a  binding  obligation  on 
the  defendant  to  supply  the  gram,  as  from 
the  date  of  its  receipt,  by  the  defendant  the 
defendant  was  allowed  only  14  days  to  comply 
with  it  and  that  the  alleged  failure  di  I  not 
1  istify  the  rescission  of  the  so  called  contract. 
//.  J.  N.  S.  Vol.  231  Exchequer,  page  184;  L. 
B  P.  43*  (1873)  and  24  Bom  y  97  folUnued. 
KUNDAN  LAL  v.  THE  SEORBrrARY  OF 
STATE  FOR  INDIA  IN    GOUNGIL.     72  P- 

R.  1904=1  p.  L.  R.  1905.  ^  ^,    . 

19  Brepch  of  contract — Value  payable  in- 
Bured  parcel — Principal  and  agent — Measure 
of  damages.  15  M.  L.  Z.  226  =  28  M.  213  Col. 
871  P.  I. 

20  Breach  of  contract— Damages,  Bate  of 
— In  case  of  breach  of    contract  of  sale. 

If  the  vendor  has  any  specific  period  of 
time  allowed  to  him  for  making  the  delivery, 
and  finds,  before  the  time  has  elapsed,  that 
he  will  be  unable  to  complete  the  delivery, 
and  gives  notice  to  the  purchaser  that  he 
refuses  to  proceed  therewith,  and  the  price 
rises,  the  measure  of  damages  is  the  difierence 
between  the  contract-price  and  the  higher 
price  of  the  subject-matter  on  the  last  day  of 
the  period  within  which  the  delivery  ought 
to  have  been  made. — 8  Taunt  p.  540,  followed. 

Where  under  a  contract  of  sale  of  jute 
the  delivery  or  shipment  v/as  at  the  sellsc'ci 
option  during  August-September,  and  the 
seller  refused  to  perform  the    contract 

Held,  that  the  measure  of  damages  was 
the  difference  between  the  contract-price 
and  the  higher  price  of  jutfi  on  the  30fch 
of  September.  A.  S.  MAOKERlIGH  v. 
NAVACOOMAR    ROY.     7-  C-  W-  N-  431  = 

30  C    477- 

21  Breach    of    contract   by  decree  holder 
— Condition — Consent      decree — Effect     oF^ 
breach  of  the  terms  oi  the  decree  on  the  part 
of  plaintiff.  5  C.  W.  N.  536  =  28  0.  557  Col.  337 
P.  I. 

22  Breach  of  contract  by  decree  holder — 
Vendor  and  Purchaser — Damages  for — Specu- 
lation on  the  rise  and  fall  of  cotton  market — 
Panchayet. 

In  this  case,  the  parties  entered  into 
an  agreement  which  though  purporting  to 
be  a  contract  was  really  speculation  on  the 
rise  and  fall  of  the  cot'oon  market.  The 
defendant  having  failed  to  deliver  to  tho 
plaintifi  the  total  quantity  of  cotton  agreed 
upon,  the  plaintiff  brought  this  suit  upon 
the  alleged  contract.  It  was  found  that 
such  transactions  related  to  goods  which 
had  no  real  exisfcSnce  in  the  market  and 
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it  waa  customary  that  in  cases  of  breach 
of  contract,  damages  were  assessed  at  rates 
to  be  fixed  by  panchaypts  composed  of 
merchants  engaged  in  similar  transnctiona. 
Tlio  defendant  claimed  to  liavo  tho  damages 
assessed  at  tho  ordinary  mark'jt  value  of 
the  quantity  of  cotton  not  delivered,  where- 
as   tho  panchayet  settled  at  a  higher  rate. 

H'id  that  the  partio-i  must  abide  by 
the  decision  of  the  panchayet  unless  there 
was  proof  of  fraud. 

Ildd  also  that  whore  an  expert  tribunal 
is  voluntarily  set  up  for  the  decision  of 
matters  of  skill,  mere  error  on  its  part 
would  bo  no  ground  by  itself  to  upset  its 
decision  and  unless  there  is  proof  of  fraud, 
tho  parties  are  bound  by  its  decision.  PBS- 
TONJI  JEHANGIRJI  v.  JAISINGDAS 
H  aNSRAJ.    8  C-  W.  N.  57,  P.»C- 

23  Breach  of  contract  by  decree  holder 
— Assessment  of  damages  1  L.  B.  R.  1900 — 
1902  P.  21  Col,  338  P.  I. 

24  Breach  of  contract  by  decree  holder — 
Market-rate,  Evidence  of — Damage—Coinputa- 
tion  of. 

Defendants  contracted  to  deliver  *•  ex- 
hopper  "  from  one  or  other  of  ten  firms 
of  "large  millers"  a  quantity  of  "usual 
Straits  quality"  rice  in  "  all  November  1901." 
They  failed  to  deliver  any  rice  under  the 
contract. 

No  rice  was  milled  on  30th  November 
1901  by  any  of  the  larga  firms  of  rice-millers 
named  in  the  contract,  consequently  there 
was  no  market-rate  on  that  day  for  rice 
to  be  delivered  according  to  the  terms  of  the 
contract. 

An  open  auction  sale  of  two  lots  of 
ready-milled  rice  which  had  been  milled  by 
two  of  the  large  firms  of  millers  took  place 
on  the  30fch  November  1901.  The  quality 
of  the  rice  was  the  same  as  that  contracted 
for. 

Held  that  the  provision  for  delivery 
"  ex-hopper  "  was  merely  an  incident  of  the 
delivery  not  effecting  the  quality  or  descrip- 
tion of  the  article  contracted  for. 

Held  also,  that  where  no  suggestion  that 
the  rice  sold  at  the  auction  was  not  such 
as  any  willing  buyer  would  have  taken  as 
*•  usual  quality  Straits  cleaned  rice  "  and 
if  he  had  made  an  open  contract  to  buy 
would  have  been  bound  to  take  under  that 
description,  the  auction  sale  was  a  fair  test 
of  the  general  market-value  of  the  particu- 
lar description  of  rice  on  the  day  of  breach 
and  should  be  taken  as  evidence  of  the 
market-rate  on  that  day  in  calculating 
danages.     KHOO  SEIN    KHOO  v.  ELIAS  A. 

MANASSEH.     1  L-  B.  R-   1900-1902  p. 
232. 

24  (a)  B-each  of  Contract  — Interest— Bent 
Act  (XXII of  1886),  s.  lil—Suit  by  superior 
proprui.'nr  agai'ist  iinder- proprietor  for  arrears 
of  rent— Breach  of  contract— Damages. 

The  defendants  were  under-proprietors 
and  the  plaintiff  the  superior  proprietor. 
The    defendants'   predeoessora   in    title  had 
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executed  an  iqrarnama  whereby  they  pro- 
mised to  pay  to  the  superior  proprietor 
the  Governmaut  Revenue  plus  10  per  cent. 
Held,  that  there  boiog  proof  of  a  contract 
Nvhicli  had  been  broken,  the  defendants 
W9ro  liable  to  pay  interest  as  damages  for 
the  breach  of  it.  THAKQU  GANESH 
BAKIISHv.THAKUR  HALUHAR  BAKHSH. 
1  0  C.270. 

24  (b)  Breach  of  contract.  3  0.  C.  22 
Col.  338  P.  I. 

24  (C)  Penalty  for  breach  of  contract. 
5   0.  U.   406   Col.  347  P.  I. 

24  (d)  Breach  of  contract  to  transfer 
immoveable  property  — Compensation.  2  O. 
C.    24   Col.   626  P.  I, 

25  Brokerage— Commission  agents  right 
to— Mortgage.     40   C.  202  Col.    236  P.  II. 

26  Bombay  Trader  Association — Agree- 
ment to  pay  differences — Closing  the  con- 
tract—Wager contract.  7  C.  W.  N.  805— See 
Construction   (of  Articles  of  Association)   No.  2. 

26  (a)  Champerty — Contract  to  transfer 
immoveable  property,  KaZIM  HUSAIN 
KHAN  V.  AGHAL  ram.  2  0-  C-,  149-  See 
Misjoinder. 

27  Compensation  for  abducting  a  woman 
—Illegal  contract.  82  P.  R.  1904  Col.  277 
P.    I. 

28  Company— Contract  entered  into  be- 
fore a  company  is  formed — Ratification — 
Liability  of  Company.  2  P.  R.  1905  Col. 
471  P.  II. 

29  Company— Memorandum  and  Articles 
of     Association — Commission     contract.      10 

B.  L.  R.   141    Col.    471  P.  II. 

30  Consideration — Champerty — Right  of 
purchaser  from  rightful  heir  to  sue  tres- 
passer for  possession  of  estate.  17  A.  271 
(P.  C.)   Col.   385  P.  II.      ~ 

31  Construction  of  document — Alaulad 
— Gift--Custom — Landlord    and   Tenant.    31 

C.  561  Col.    2091   P.  I. 

32  Construction — Contract  in  writing  — 
Admissibility  of  oral  evidence  as  to  terms. 
32   C.   96   Col,    195  P.    I. 

83  Construction — Agreement  on  printed 
form — Inconsistency  between  printed  and  writ- 
ten provisions — Custom  of  Trade  in  Bombay — 
Principal  and  agent — Liability  to  render  a-.- 
count   to  indentor. 

When  there  is  an  inconsistency  between 
the  printed  and  the  written  provisions  of 
an  agreement  the  Court  cannot  discard  the 
print,  but  must,  as  far  as  possible,  disco- 
ver the  real  contract  of  tha  parties  from 
the  printed  as  well  as  from  the  written 
words. 

According  to  the  custom  of  trade  in 
Bombay  when  a  merchant  requests  or  author- 
ises a  firm  to  order  and  to  buy  and  send 
goods  to  him  from  Europe  at  a  fixed  price 
nett  free  godown  including  duty,  cr  free 
Bombay  Harbour,  and  no  rate  of  remune- 
ration is  specifically  moi;tioned,  the  firm  is 
not  bound  to  account  for  the  price  at  which 
*he  goods  were  sold  to  the  firm  by  the 
manufacturer. 
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And  it  docs  not  make  any  dif!erence 
that  the  firm  receives  commission  or  trade 
discount  from  the  manufacturer  aither  with 
or  without  the  kuovvlodge  of  the  merchant. 
PAUL  BEIEIl  V.  CHHOTALAL    JAVEKDAS. 

6  ••-i  L  R  948-30  B  I. 

34  Coparceners  by— Special  general  meet' 
ing— President— Promise  — Executed  co  nside- 
ration,     23    B.    66   Col,    252    P.    I. 

35  Corp:;ration  with  suit  on— Contract 
defective  under  Municipalitiea  Act  not  bind- 
ing though  performed  in  part  2  A.  L.  J. 
321—27    A.    592    Col.    320  P.    I. 

36  Cross  contracts—Suit  for  recoo  ering  dif- 
ftrcnce  en  the  cross  contracts — Breach— Rea- 
diness and  willinnyiess  to  take  or  give  deli- 
very. 

Where  cross  contracts  were  entered  into 
between  plaintiff  and  defendant,  for  the  same 
quantity  of  goods  deliverable  between  the 
same   dates. 

Held,  that  plaintiff  was  entitled  to  re- 
cover the  amount  of  the  difference  on  the 
two  sets  of  contr^Jbs,  without  proving  hia 
readiness  and  wiiringness  to  give  or  take 
delivery  of  the  goods.  Neither  party  could, 
under  the  circumstances,  have  intended  to 
require  actual  delivery.  THAKURSI  HANS- 
RAJ   V.    TE-JANMAL,    1   S    L    R  243- 

36  a  Damages  caused  by  reason  of  con- 
tract.   SUHAJMAN    V.   BHAGWAN   SINGH 

7  0  C   351.     See^SubTenant.  ' 

37  Deposit  of  —  Contract^—  Security  for 
■performance  of  contract— Breach  of  conditions 
of  contract— Forfeiture  of  deposit— Attachment 
of  deposit. 

When  deposit  made  as  security  for 
performance  of  a  contract  is  alleged  as 
forfeited  for  non-performance  of  tha 
contract,  and  a  judgment  creditor  of  the 
person  who  made  the  deposit  attaches  it 
in  execution  of  his  decree,  the  Court  hai 
to  deoide  whether  the  forfeiture  of  the 
deposit  was  reasonable.  If  it  be  reasonable, 
the  forfeiture  cannot  be  relieved.  MANIAN 
PATTER    V.    THE       MADRAS      RAILWAY 

COMPANY.     M.  L.    J .    1906.   p.   37=29 

38  Decree,  derogation  of,  in  Contract— 
Giuit  Procedure  Code  {Act  XIV  of  1882), 
Section  24:4:— Question  rHating  to  execution  — 
Gouri   incompetent     1o  go  behind   decrc.-. 

A  contract  made  between  the  parties 
to  a  suit  in  derogation  of  a  decree  which 
may  bo  passed  in  futuie  cauoot  form  the 
RubJ3ct  of  an  enquiry  under  section  244, 
C.  P.  C,  in  a  procesding  for  the  oxecutioa 
of    the    decree. 

Questions  under  section  244(c)  reb't'ng 
to  the  execution  of  a  decree  and  arising 
between  the  parties  to  a  suit  in  which 
the  decree  was  passed  or  their  representatives, 
must  be  such  as  have  reference  to  m.iitirs 
arising  subsequent  to  the  passing  of  the 
decree  aad  not  antecedf^nt  to  it.  CIIHOTI 
N  A  RAIN  SINGH  v.  MUsSAMMAT  RAM- 
ESHWAR     KOER    6.  C-    W-    N-    796- 

See  for  other  fact   Col:    1106  P.    I. 
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89  To  defer  payment  —  "Contract  to  the 
contrary" — Sale  in  coasidoratiou  of  a  parti- 
cular covenant — Waiver  charge  on  property 
sold.     31  0.  57  P.  0.  Col.  590  P.  I. 

40  EnfovCHinont  of  contract  by  ono  not 
party  to  it — Privity  of  contract — Appeal.  5 
O.  0.  235  Col.  IGCiJ  P.I. 

41  Enhanced  rate  of  interest  in  case  of 
default  in  payinont  —  Penalty  —  Compensa- 
tion.    3  0.  C.   168  Col.  347  P.  I. 

42  Evitlonca  of  oral  agreement  varying 
terms  of  document.     2  L.  B.  R.    190i,    P.    208 

4  Col.  220  P.  I. 

48  Equity  — Hard  and  unconscionable  bar- 
gain -Money  lent  under  'pressing necessity--Com- 
pound  interest. 

The  plaintiff  sued  the  defendant  (a  wo- 
man) for  recovery  of  a  certain  sum  of  money 
ullegod  to  be  due  on  two  mortgage-deeds, 
which  provided  for  the  payment  of  com- 
pound interest  at  the  rate  of  Rs.  1-8-0  per 
cent,  per  mensem  with  yearly  rests.  The  de- 
fence was  that  the  mortgages  were  executed 
•  under  the  undue  influence  of  the  plaintiff 
and  that  the  terms  of  them  were  hard. 
There  was  no  proof  that  the  defendant  was 
in  any  way  over-reached,  tricked  or  deceived, 
or  that  the  plaintiff  took  an  unfair  advantage 
of  her  weakness  or  necessities.  She  was 
pressed  for  money  and  accepted  the  terms 
offered  by    the  plaintiff. 

Held,  that  the  transaction  was  not  a 
hard  and  unconscionable  one,  which  it  would 
ba  unreasonable  and  inaquitabl*  for  a  Court 
of  Justice  to  give  effect  to  and  that  the 
plaintiff  was  entitled  to  »  decree  for  the  full 
amount  due  for  principal  9  A  223  Diss,  and 
31  C  233  Refd.  to  and  compound  interest 
at  the  stipulated  rate  RAM  CHARAN  v. 
MUSAMMAT  KANCHAN  KUR.  8  0-  C 
193 

44  Evidence  of — Transfer  now  to  be  ef- 
fected—Pleadings—Family arrangement — In- 
plemcnt  of  contract  to  tranifer — Costs.  28 
I    A    46  =  24   M   377   (P   C)  Col;   584   P  I. 

45  Executory— Assignability  of  consider- 
ation. 10  C.  W.  N.,  755—33  C,  707  Cel. 
553    P.   I. 

46  Failure  of— Specifio  performance 
suit  for — Ekrar — Attempt  by  party  to  re- 
scind agreement  of  which  his  heirs  after- 
wards seek  specific  performance.  31  C.  584. 
(P.  C.)   Ool.    248  P.  I. 

47  Forbidden  by  law — Punj  S.  7  A. — Goji- 
tract  forbidden  by  laio — Relief  where  a  person 
deliberately  enters  into  such  a  contract-- Re 
medy  after  the  contract  has  been  executed  — 
Suit  for  setting  aside  sale  ivhere  ex-ptop  /  ietary 
ricjlits    claimed. 

When,  along  with  some  zamindari,  cer- 
tain sir  land  was  sold,  and  the  vendor 
undertook  not  to  olaim  occupancy  rights 
therein  undir  S.  7  A  of  the  Oudh  Rent  Act, 
but  subsequently  claimed  and  obtained  those 
rights,  held,  that  the  purchaser  was  not  en- 
titled to  compensation  in  respect  of  the  sir 
land.  19  A.  35,  22  A.  205  referred  to 
BHIKHAM   v.  GHASI      RAM.     10  0  C  243 


48     Formation    of -—Railway    Company 

Liability  for  the  acts  of  servants  of  iJie  Company 
— Boolci)i(j  of  goods. 

Plaintiff  got  his  goods  booked  to  Bagalkot 
Station.  He  got  the  Station  Master,  Hotgi, 
to  send  a  service  tnlegi-am  to  liagalkot  to  re- 
book  the  goods  to  Iliitgi,  but  this  was  not 
done.  He  sued  the  Railway  Company  for 
damages. 

Jlcld,  that  the  mere  fact  that  the  plaintiff 
got  the  Hotgi  Station  Master  to  send  a  service 
telegram  to  Bagalkofc  to  re-book  the  goods 
from  Bagalkot  to  Hotgi  could  not  possibly 
constitute  a  valid  contract  which  bound  the 
Railway  Company,  and  the  plaintiff's  suit 
wag  not  m  lintainable.  MALKARJUN  SHID- 
DAPPA  V.  THE  SOUTHERN  MAElATHA  RY. 
COMPAMY.    4  B-  L-  R-  890  =  27  B,  126. 

49  Fresh  cause  of  action — Promise  with- 
out    consideration Acknowledgement      on 

account  stated.     1  L.  B.  R.  1900-1902  P.  190.— 
See  Consideration  No.  40. 

60  Forbidden  by  law — Paper  Currency  Act 
XX  of  1882  S.*25—SuU  on— Maintainability . 

A  party  cannot  be  permitted  to  sue  ou  a 
contract  forbidden  by  law. 

Thus,  the  Courts  will  not  allow  a  person 
to  recover  ou  a  document  which  is  of  the  form 
expressly  forbidden  by  S.  25  of  the  Paper 
Currency  Act,  unless  the  document  comes 
within  the  proviso  to  that  section,  5  B.  & 
Aid.  335 ;  24  W.  R.  401  ;  2  M.  &  W.  149 ;  46  R. 
R.  582,  P.  16  B.  689,  diss.  A.  R.  C.  S.  SOOB- 
RAMONIO  N  CHETTY  v.  R.  M.  K.  CURPEN 
CHETTY.     14  B-  L.  R.  120- 

51  Goods  suppUed  on  order  of  a  person  en- 
titled to  porcion  of  an  estate — Estate^  luhether 
bound. 

Where,  after  the  death  of  the  owner  of 
an  estate,  a  person  who  claimed  the  whole 
estate,  but  who,  according  to  a  decree  of  the 
High  Court,  was  hell  to  be  entitled  only  to  a 
portion  of  it,  incurred  charges  neceaeary  for 
the  maintenance  of  the  estate,  while  ha  was 
managing  it,  held  that  such  expenses  were 
bindig  upon  the  estate.  3  M.  145,  9  M.  80 
referred  to.  NARAYANASWAMI  NAIDU  v. 
RANG  AM.     17  M-  L.  J-  484. 

52  Guardian  -Minor — Contract  for  salt  by 
the  guardian — Subsequent  sale — Collusion  be- 
tween, the  guardian  and  the  1st  vendee — Suit 
for  specific  performance. 

A  certificated  guardian  of  the  minori 
Contracted  to  sell  their  house  to  the  plaintiff, 
undertaking  to  obtain  the  sanction  of  the 
DitiLiricfc  Judge  to  the  transaction.  She  then 
conveyed  the  property  by  registered  deed  to 
her  relative  defendant  No.  1,  ostensibly  for  a 
consideration,  part  of  which  had  been  paid, 
the  defendant  being  fully  aware  of  the  pre- 
vious contract  with  the  plaintiff. 

Held,  that  the  sale  to  the  plaintiff  was 
_  not  i^so/acio  void  but  only  voidable  at  the 
instance  of  any  person  affected  thereby.  The 
guardian  bping  in  collusion  with  defendant 
No.  1  and  being  his  catspaw  and  the  District 
Judge  having  in  effect  sanctioned  the  sale 
to  the  plaintiff  as  being  for  the  benefit  of  the 
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minors,  the  plaintiff  was  ontitlod  to  obtain 
specific  porformancQ  of  the  contract.  MUS- 
SUMMAT  RTWARIA  v.  CHANDRA  NATH 
MUKERJEE.     10  C.  W-  N-  768- 

53  Ouardian—Suit  through  next  friend  by 
o,  to  set  aside  a  prejudicial  contract  by  guar- 
dian whether  tnaintainable. 

Suit  by  a  minor  through  his  next  friend 
to  set  aside  a  lease  by  the  guardian  of  the 
minor  as  being  detrimental  to  his  interests. 
It  was  argued  on  appeal  that,  as  a  minor 
is  not  competent  to  make  or  ratify  a  con- 
tract, he  is  equally  incompetent  to  repudiate 
a  contract  but  the  agreement  was  hold  un- 
tenable as  ignoring  the  distinction  between 
a  contract  that  is  void  because  entered  into 
by  a  minor,  and  %  contract  entered  into 
on  the  minor's  behalf  by  a  proper  guardian 
and  it  was  held,  that,  seeing  that  a  minor 
may  legally  contract  through  his  guardian, 
it  necessarily  follows  that  he  is  competent 
as  well  to  sue  through  a  next  friend  to  set 
aside  such  a  contract,  if  found  prejudicial 
to  his  interests.  aBDULLA  KHAN  v.  RAM- 
DAS,   2  NL  R   146. 

54  Guardian  by — Contract  of  sale  and  pur- 
chase— Minor — Specific  performance — Personal 
liability. 

Woodrofie,  J. — Specific  performance  may 
be  granted  of  a  contract  entered  into  by  a 
guardian  on  behalf  of  a  minor,  if  the  contract 
be  one  which  being  within  the  guardian's 
power,  binds   the   minor. 

An  agreement  for  sale  and  purchase  en- 
tered into  on  behalf  of  a  minor  may  be 
specifically  enforced,  notwithstanding  the 
fact  that  it  involves  a  personal  liability  to 
pay  the  price,  if  the  agreement  be  carried 
out,  and  also  damages  in  liou  of,  or  in  ad- 
dition to,  ipecifio  performance,  if  the  agree- 
ment be  broken  14  I.  A.  89  referred  to. 
MIR  SARVVARJi^M  V.  FAKHRUDDIN  MA- 
HOMED  CHOWDRY,  11  C  W  N  207  =  84 
C  168-1  M  L  T  860=4  C  L  J  481- 

55  Guardian  —  Contract — Sptciflc  perfor- 
viaace — Contract  by  guardian  loith  permis- 
sion of  Judge — Subsequent  sale  with  permis- 
sion for   higher   price. 

A  Court  will  not  specifically  enforce  a 
contract,  made  b^  the  guardian  of  a  minor, 
if  it  is  shown  that  it  was  made  to  the  de- 
triment of   the   minor. 

Where,  therefore,  a  guardian  contracted 
to  sell  to  A  the  minor's  property  for  fi»- 
725,  with  the  permission  of  the  Judge,  and 
subsequently  sold  it  to  B  for  ils-  825,  with 
the  renewed  sanction  of  the  Judge,  who, 
however,  gave  notice  of  the  higher  bid  to 
A,  who  declined  to  pay  the  higher  figure, 
held  that  the  first  contract  could  not  be 
specifically  piiforced.  CHITTER  MaL  v. 
JAGANNAIH  PERSHAD.    4  A-  L-  J,  24  =  A. 

W  X  1907  p.  25=29  A.  218. 

56  Hiring— Contract  of  hiring  providing 
for  payment  of  certain  wages — Discontinu- 
ances of  business —Action  for  damages.  NGA 
MAUNG   GYI    V.    RAMZAN    Abl,     XJ.  B-  R. 

1908  P  1     Master  and   Servant.    See 

Master  and  Servant^, 
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57  Illegal — .lurisdiotiou — Suit  for  a  frac- 
tional Share  of  land  assessed  to  land  reve- 
nue— Claim  for  upecifio  pcrfonn&uca  of 
agreement.     37  P.  R.  1901  Col.  IIG  P.  I. 

57  a  Illogal— S«e  Contract  Act  IX  of  1872 
s.  23,  58 — Implied  to  pay  rent — Landlord  and 
Tenant — Well  dug  by  tenant— Garden  rent — 
Notice    to   tenant — Omission  of   date  of  kists. 

The  question  whether  there  was  aa 
implied  contract  on  the  part  of  the  tenants 
to  pay  jarib  rates  on  lands  cultivated  by 
aid  of  wells  dug  by  themselves  is  one  tliat 
must  bo  decided  on  the  facts  of  each  case. 
The  mere  fact  that  garden  rates  had  been 
paid  for  a  few  years  would  not  necessarily 
lead  to  the  inference  that  there  was  any 
such  contract.  On  the  other  hand,  pay- 
ment of  garden  rates  for  a  lengthened  period 
coupled  with  other  circumstances  may  justi- 
fy the  finding  that  there  was  an  implied 
contract. 

The  omission  in  notices  to  enter  tha 
dates  on  which  the  kists  fell  due  is  not  a 
material  irregularity  when  the  fasli  with 
respect  to  which  the  rent  was  due  is  correct- 
ly given.  VENKATA  NARASIMHA  APPA 
ROW  V.  NALLA  KONDAYYA.  VENKATA 
NARASIMHA  APPA  ROW  u.  LAKSHMAN- 
NA.    14  M.  L.  J.  145 

59  Implied  to  payment — Reyit  Recovery  Act 
{Mad.  Act  VIII  of  1865),  ss.  9,  10,  11— Suit  to 
compel  acceptance  of  patta — Provision  in  patta 
for  payment  of  rentinkind — Power  of  Court 
to  amend  patta  by  providing  for  payment  in 
money — •'  Eent.^' 

The  term  "  rent  "  as  used  in  s.  II,  para, 
(1),  (2)  of  the  Rent  Recovery  Act,  includes 
rent  of  every  description,  whether  payable 
in  kind  or  in  money.  Polu  v.  Rigavammal, 
(I.  L.  R.,  14  Mad.  52),  explained.  Where  rent 
is  payable  in  money  bu^  a  patta  has  been 
tendered  which  provides  for  the  payment, 
in  kind,  the  Court  has  power  to  amend  the 
patta.  Mahasingavascha  Ayyar  v.  Gopaliyaa 
(5  Mad.  H.  C.  R.  425),  approved.  Rent  h^d 
been  paid  in  money  from  fasli  1288  to  la.-,ii 
1308,  at  rates  which  had  varied.  On  ite 
being  contended  that  the  Court  could  find, 
from  the  mere  fact  of  these  past  payments, 
that  there  was  an  implied  contract  butween 
the  parties  that  rent  was  to  be  payable  in 
money  at  a  rate  to  be  determined  by  the 
Court, 

Held  that  such  an  implied  contract 
could  not  be  found.  To  warrant  such  a 
finding,  the  circumstances  should  be  puch 
as  to  suf^gest  an  agreement  to  pay  at  some 
definite  rate.  KAVIPURAPU  RAMA  RAO 
V.  DIRISAVALI  NARASAYYA.     27  M-  417 

60  Implied  to  pay  rent— Promissory  Note 
— Suit  by  payee — Defence  by  maker — Payee 
not  true'owner.     28  M.  244  Col.  540  P.  I. 

61  Indent  form— 6  B.  L.  R.  948—30  B.  1 
See   No.    33  supra. 

62  Incompetad— Restraint  of  trade — Con- 
tinuous cause  of  action— Damages  provioua 
and  aftot  the  institution  of  suit  29  B,  107 
Col.  291  P.   I. 
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63  Intorost — Rate  of  interest— Permanent 
tenure — Interpretation  of  statute  29  B.  674 
See    Col    123    P.    11. 

64  Immoral   contract  — Right   to  sue. 
Whoro   the   plaintiff     cannot   make   out 

his  case  except  through  an  immoral  tran- 
saction to  which  he  was  a  party,  must  fail. 
M13NGHARAM  PlTAMBER  v.  REGINA 
STRANGER,   10    B  L    R   818- 

S5  Immoral  imr-poses  — Contract,  opposed  to 
morality  and  public  policy,  if  money  advanced 
applied   for. 

If  money  was  advanced  hy  the  creditor 
to  the  debtor  to  be  applied  for  an  immoral 
purpose,  the  contract  would  be  opposed  to 
morality  and  public  policy.  A  auit  to  reco- 
ver money  advanced  in  pursuance  of  such 
a  contract  will  not  lie.  3  Barnewall  and 
Alderson.  170.  P.  PANNICHaND  v.T.  NA- 
NOO  SANKER  TAWKER,    4  M    L   T  107- 

06  Instrument  evidencing  loan  of  paddy 
and  providing  for  its  return  on  certain  date 
whether  bond —  Limitation. 

The  suit  was  on  an  instrument  for  certain 
quantity  of  paddy,  which  provided  for  the 
payment  of  the  principal  amount  of  paddy 
advanced  on  a  certain  date,  and  in  default 
of  such  payment,  for  payment  on  demand 
with    interest    at  certain   rate. 

Held,  in  a  suit  on  the  instrument,  that 
the  instrument  was  not  a  bond  falling  with- 
in either  Art.  57  or  Art.  97,  and  that  the  suit 
fell  under  Art  95  of  the  Limitation  Regula- 
tion. 10  P.  L.  R.  89,  7  B.  H.  C.  R.  36,  21  P. 
L.  R.  194  ref.  to.  NARAYANAN  KRISHNAN 
V.  KANAKKU  NARAYANAN  KRISHNAN. 
28  T  L  R  48. 

67  Jurisdiction  —Contract  by  corres- 
pondence, where  completed — Jurisdiction — 
Suit  for  damages  for  breach  of  contract  — 2  G 
L  J  656  =  32  C.    84  Col.  253  P  I. 

68  Jurisdiction — Suit  for  money  paid  and 
damages — Marriage  contract — Pay  money 
paid.     Onus— 1  C.  L.  J.  261  Col.  319  P.  I. 

69  Jurisdiction — Principal  and  Agent — 
Liability  of  principal  to  pay  money  borrowed 
by  Agent-Interest— 1  0.  L.  J,  199  Col.  363  P. 
I. 

70  Jurisdiction — Where  grant  of  a  patta 
under  the  Darkhast  Rules  is  a  matter  of 
contract — Cognizable  by  Courts — 1  M.  L.  T. 
278  =  29  M.  461  Col.  420  P.  I. 

71  Law  intended  by  parties  to  govern — 
Interest  passing  at  sale.  Impartible  estate. 
ABDUL  AZIZ  KHAN  v.  APPAYASAMI 
NAIGKER.     27  M- 131.     See   Execution  Sale. 

72  Liability  of  shipowner  who  carries 
goods  for  hire  in  his  ship — Law  on  the  sub- 
■ject,  how  aSected  by  the — 14  B.  L.    R,  77  Col. 

322  P.  II. 

78  Lunatics  guardian — Agreement  for 
sale  of  property  of  lunatic  not  sanctioned 
by  Civil  Court— A.  W.  N.  1906  P.  298  Col.  66 
P.  I. 

74  Limitation  Act  Art  116— Breach  of 
contract  in  writing  registered— Lease  of  vil- 
lages.   25  M.  687  Col:  1893  P.  I. 


Contract  Act    [Contd.) 

75  1^0  Und  money— Suit  to  recover  money 
agreed  to  be  paid  on  a  mortgage—  Debt — Speci- 
fic performance  of  contract  to  lend  mony-Specific 
Relief  Act  [I  of  1877).  S.  21,  cl.  (a). 

The  plaintiff  mortgaged  certain  property 
to  the  defondants  for  lis.  12,000.  Ho  received 
Rs.  4,000  in  cash.  Rs.  7,000  wore  loft  with  the 
defendants  to  pay  off  a  prior  mortgage  and 
the  balance,  Rs.  1000  was  to  bo  paid  to  the 
plaintiff  after  a  month  and  half.  This  was  a 
suit  to  recover  this  sum  of  Rs.  1,000.  Tha 
defence  was  that  the  defendants  had  to  pay 
Rs,  8,400  to  the  prior  mortgagee  so  that  in- 
stead of  there  being  a  sum  of  Rs.  1,000  due  to 
the  plaintifi  he  owed  them  Rs.  400. 

Held,  that,  it  being  a  contract  to  lend 
money,  a  suit  for  specific  performance  of  such 
a  contract  was  not  maintainable. 

Held,  further,  that  such  a  contract  doea 
not  create  a  5eU  8  O,  C.  5  and  A.  W.  N.  (1908) 
105  R.  MEHDI  ABBAS  v.  MUHAMMAD 
FAKHR-UD-DIN.     U  0-  C.  217. 

76  Mahabrahmani  collections — Right  to 
— Suit  for  share  in  offerings  not  one  in  which 
rightjto  property  is  involved— Cause  of  action. 
5  0.  C.  225  Col:  349  P.  II. 

77  Maintenance  of  chauJcidar — Local  rates 
Act{V  of  1894),  ss.  13  and  14— Rural  Police 
Rate — Suit  by  proprietor  against  under-pro- 
prietors  for  recovery  of  -  Implied  contract  for 
maintenance  of  Chaukidar — Wajib-ul-arz — 
Admissibility  in  evidence  of. 

The  respondent  was  the  superior  pro- 
prietor and  the  appellants  were  sub-settlement 
holders  of  a  village  on  account  of  which  the 
former  paid  to  the  Government  Rs.  4-2  as 
Rural  Police  Rate  imposed  under  s.  13  of  N. 
W.  P.  and  Gudh  Act  V.  of  1894.  The  re- 
spondent sued  to  recover  the  sum  from  the 
appellants.  The  question  in  second  appeal 
was  whether  the  appellants  were  bound  by 
any  contract  to  provide  wholly  or  in  part  for 
the  maintenance  of  Chaukidars,  The  first 
Court  held  they  were  not  so  bound  while  the 
Court  of  first  appeal  held  that  certain  arrange- 
ments of  which  the  most  important  evidence 
was  the  Wajib-ul-arz  amounted  to  such  a 
contract  as  is  intended  by  s.  14  of  the  Act. 

Held  (1)  it  is  settled  law  that  entries  in 
a  Wajib-ul-arz  properly  prepared  are  admis- 
sible in  proof  of  any  custom  therein  recorded 
and  the  same  holds  good  with  regard  to 
other  matters  which  it  is  the  duty  of  the 
Settlement  Officers  to  record  in  the  Wajib-ul- 
arz.  (2)  That  under  Chief  Commissioner's 
Circulars  No.  16  of  1862  and  No.  20  of  1863 
it  was  the  duty  of  the  Bettlement  Officer  to 
make  entries  in  the  Wajib-ul-arz  relating  to 
arrangements  in  regard  to  Patwaris,  Chauki- 
dars  and  other  village  servants  and  therefore 
the  Wajib-ul-arz  was  admissible  under  s,  35, 
Evidence  Act.  (3)  That  the  Legislature 
cannot  have  intended  that  'contract'  in  S.«14 
should  be  confined  to  an  express  contract 
between  the  superior  and  inferior  proprie- 
tors. KUSHARIDINv.  RANI  CHAl^DAR 
KUAR.     7  Q.  C.  85. 
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78  Minor — Contract  respecting  minor* &  es- 
tate made  by  his  natural  (jiiardian  not  void 
hut  voidable — Contract  betiueen  plaintiff  and 
Diitd  parly,  on  lohat  qroiinds  defendant  can 
question  validity  of — Transfer  of  minor's  pro- 
perty by  guardian  whether  natwal  or  certified, 
voidable,  not  void — Who.n  can  a  third  party 
challeyig^  the  validity  of  a  contract. 

A  sale  or  mortgago  of  or  other  dealing 
with  a  minor's  ostata  by  a  de  facto  and  na- 
tural guardian  is  not  a  nullity  ;  it  ii  not  void 
but  only  voidable,  and  only  the  minor  or 
his  representatives  can  ratify  or  avoid  it 
and  the  same  ia  the  case  with  a  certificated 
guardian  who  deals  with  his  ward's  estate 
without  the  sanction  of    the  Court. 

A    volunteer  cannot,    as   plaintiff,   avoid 
a  transaction  which   does    not  concern    him, 
and   a   defendant    can    always   resist   a   suit 
upon  the  ground  that  no  right  or  title  at   all 
has  passed  to  the  plaintiff  or  that   an    assign- 
ment to  the    plaintiff    was   made    to    defraud 
the  defendant  or  was   illegal   or  void  or    op- 
posed to  public  policy  ;  but   where   an  assign- 
ment is  in  law  sufficient  to   pass   title    to    the 
plaintiff   and    is  not  illegal  or  void  or  oppos- 
ed to  public    policy    or  a   fraud   upon  the  de- 
fendant but  is   only   voidable  at  the  instance 
of  a    third    party    on    the   ground  of  undue 
influence,    failure    of    consideration    or    the 
like,    then    the    defendant   cannot  challenge 
the  validity  of  the    assignment   unless  a  trial 
of  the  question  of  its  validity  is  necessary  for 
his  protection,  in  which  case  the  person  who 
has  the  right  to  ratify  or  avoid  the  assignment 
should  be  made   a   party  to  the   suit  and  the 
validity    of    the    assignment  tried  out.    The 
defendant  was  a  mere  trespasser.     As  against 
him  the  title  of  the  plaintiff  was   good  unless 
it  was  successfully  assailed  by  a  third  person. 
Therefore  the  defendant  could  not  challenge 
the  validity  of  the  assignment  to  the  plaintiffs 
HAZARI  V.  LALLU.     7  0-  C-  181. 

79  Minor— Contract — Specific  performance. 
If   a  contract   is  validly   entered  into  on 

behalf  of  a  minor  and  there  is  mutuality 
in  such  contract,  it  may  be  specifically  en- 
forced, but  each  case  must  depend  upon 
its  own  particular  circumstances.  20  Ual. 
508  approved.  MIR  SARWi^RJAN  v.  PA- 
KHARUD-DIN   MAHOMED     OHOWDIIU- 

RY.  401  J..431=1M.  L.  T.  360  =  J1C. 
W  N ,  34  (F  B.). 

80  Minor  -Lease  granted  by  a  minor 
void.  MOHAMMED  SALIMKHAN  v.  NGO 
MARAR.     1  U.  L.  R.   185.     See  Minor. 

•  81  Minor— Void  agreement— Estoppel — 
Representatfon  by  infant  as  to  his  age.  30 
C.  539   Col.  255  P.  I. 

82  Mistake— One  sided  mistake— Ratifica-  i 
cation— Proper  remedy— 8   O.   C.   1   Col.    413 
P.   I.  I 

83  Mortgage— Contract  to  lend  money  on  } 
mortgage— Suit  for  breach  of  contract— 8  0.  ! 
C.   5   Col.   406  P.    I. 

84  Mortgage — Usufructuary  mortgage— Ag-  \ 
nemcnt  to  ;pay  Government  revenue—EjihauQc-  i 


Contract  Act    {Contd.) 

ment  of  revenue — Liability  of  mortgage  to  pay 
enJianced   revenue. 

The  defendant  obtairjed  a  morfgngo  from 
the  plaintiff  and  was  pat  iuLo  ^j  ;>-scs«ion 
of  the  mortgago  properly.  Under  the  mort- 
gage iiistruinent  tlio  mortgagee  ^vas  to  pay 
the  Government  revenue  payable  ou  th«  laud 
mortgaged  and  to  take  the  profits  in  liaa 
of  interest  without  reference  to  whether  the 
profits  were  more  or  less  in  particular  years. 
Subsepiuently  the  Government  rsvenuo  wa« 
enhanced  which  the  mortgagee  refused  to 
pay  at  the  enhanced  rate.  The  mortgagor 
paid  the  balance  and  brought  a  suit  against 
the  mortgages  for  the  amount  so  paid  by 
him. 

Heldy  that  the  suit  must  be  dismissed, 
the  reasonable  view  being  that  the  revenue 
payable  under  the  settlement  in  force  waa 
all  that  the  mortgagee  undertook  to  pay, 
the  ultimate  responsibility  in  repect  of  any 
addition  to  the  land  revenue  devolved  oq 
the  mortgagor,  22  Bom.  4i0  L.  R.  9  I.  J., 
at  pp.  68,  69  referred  to.  KRISHNIER  v, 
ARAPPULI   IYER.     14  M   L  J  486. 

85  Mahahrahmani  offerings^  contract 
with  respect  to— Representatives  of  parties  to 
the  agreement,  effect  on — Immoveable  property 
—-Transfer  of  no7i- existent  property, 

Heldf  that  a  contract  amongst  Maha- 
brahmans  with  respect  to  the  distribution  of 
alms  to  be  received  in  the  future  by  the  exer- 
cise of  voluntary  charity  is  not  enforce- 
able against  the  heirs  or  representatives  of 
the  parties   to  the  agreement. 

Beld,  further,  that,  if  the  transaction 
were  regarded  as  a  transfer  rather  than  a 
contract,  it  could  not  take  effect  with  re- 
spect to  non-existent  property  5  0  C  225  3 
C  A  No  216  of  1886  B  C  A  No  480  of  1698  J  P's 
A  0  App  iS  622  Appn  No  63/38  of  1895  S  C 
A  S  No  309/483  of  1900  S  C  A  No  213  of  1901 
andS  C  A  No  243  of  1903  R.  BADDU  v. 
BABU  LAL.     HOC  212-     (B). 

86  Mortgagee  knowing  all  circumstances 
of  mortgage— Implication  of  contract.  T.  P.  A. 

The  contract  which  was  said  to  have 
been  broken  in  this  case  was  a  contract  to 
be  implied  by  reason  of  S.  65  (a)  of  the 
Transfer  of  Property«Act.  The  contract  ia 
question  was  only  to  be  inferred  in  the  ab- 
sence of  a  contract  to  the  contrary,  Itwaa 
found  however  that  the  appellant  (mortgagee) 
knew  all  the  circumstances  when  he  took 
his  mortgage. 

Held,  it  was  reasonable  to  infer  that 
there  was  an  understanding  between  the 
parties  that  the  mortgagor  did  not  con- 
tract in  the  terms  of  S.  05  {a).  PARATUR- 
AMA   PATTAR'S  SON  KRISHNAN  v.  KUN- 

HUNNI,    4  M  L  T  437- 

87  Not  signed  in  accordance  with  section 
unenforceable.  Municipality— District  Muni- 
cipalilies   Act   (Mad     IV.    of   1884),   S.    45,— 

A  contract  purporting  to  be  made  by 
a  Municipality  but  not  signsd  by  the  Chair- 
man or  YicQ- Chair  man   and   ft  Councillar   as 
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i-iquired  by  S  46  of  Act  IV.  of  1884  is  not 
binding  on  tl'O  Municipality.  Radlia  Krish- 
na PftH  V.  The  Municipal  Board  of  Benares 
(I.  L.  R.  27  All.  502),  followed.  Where  the 
oonLruot  is  not  so  signed,  the  Municipality 
cannut    be   rmic'.ercd    liable   on  the  ground  of 

exoonted       consideration. RAMASWAMY 

CITETTY  V  THE  MaNIOIPAL  COUNCIL, 
TANJORE.    26  Mad.  360. 

88  Novation  of— Contract  to  pay — Cause 
of  action. 

The  mere  acknowledgment  of  a  debt,  sig- 
ned by  the  debtor,  although  it  may  amount 
to  the  so  called  account  stated  does  not 
evidence  a  new  contract  to  pay  the  debt  ad- 
mitted to  be  d:ie.  JAWAHIR  SINGH  v. 
liACHMAN    PRASAD  8  0   C-  195 

89  Obligations  resembling  those  created 
ay  contract  — Interest — Rent  fixed  by  settle- 
ment officer— Liability  to  pay — 6  0.  C.  346 
Col.    338   P.  I. 

90  Omission  of  material  term  in  written 
contrncc — Onus— Agreement  to  take  leasejon 
lessor  erecting  suitable    buildings — MOULVI 

'  MOHAMM    D  IKRAMQLL  HAQu.  WILKIE 

11  C  W  N  946  (P  C). 

9X  Power  of  encumbered  estate — Contract 
by  person  subsequently  deolSjred  to  be  ow- 
ner of  encumbered  estate.  7  C.  L.  J.  578 
Col.   60    P.   II. 

92  Plea  that  contract  is  void — Wagering 
contract — Written  agreement  9  C.  W.  N.  305 
—32    C.    437    Col.    26      P.    I. 

93  Prima  facie — Court  of  Wards,  power 
of,  to  make  such  commutation — Benefit  of 
estate.     6   C.    L.   J.    727   Col.    177   P.    II. 

94  Partition  not  to — Illegal  contract — Co- 
sharers— Agreement  not  to  jpartition  not  bind- 
ing npo7i  heirs  of  parties  to  it — N.-W.  P. 
Land  Revenue  Act  (XIX  of  1873),  Section 
U 13— Appeal—Question  of  proprietary  right-^ 
Jurisdiction   of  Civil   Court. 

When  co-owners  of  a  joint  family  pro- 
perty enter  into  an  agreement  that  the 
property  will  remain  joint  for  ever,  the  heirs 
of  the  parties  to  the  agreement  are  not  bound 
by  it. 

An  objeotion^o  the  validity  of  such  an 
agreement  made  in  partition  proceedings 
raises  a  question  of  proprietary  right  with- 
in the  meaning  of  Section  113,  Land  Re- 
venue Act,  1873,  and  an  appeal  would  lie 
from  the  order  passed  thereon.  ABU  MU- 
HAMMAD KHAN  V.  KANIZ  FIZZ  A.  A- 
W  N   1905  P  240. 

See  also  11   M,   L.'J.  149  Col  1859  P.I. 

95  Place  of  payment,  when  debtor  to 
follow  his  creditor.  11  O.  C.  191  Col.  1056 
P.  I. 

96  Privity  of — Principal  and  agent — Right 
vf  agent  to  sue. 

Where  an  agent  enters  into  a  contract 
as  such,  if  he  has  any  interest  in  the  con- 
tract, he  may  sue  in  his  own  name,  and  un- 
less the  contract  for  the  breach  of  which  the 
action  is  brought  is  one  made  by  the  agent, 
he   has  no   oause  of   action   because    there  is 
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no  privity  botwten  him  and  the  defend- 
ant. TUo  mere  fact  that  after  a  contract 
has  been  made  between  A  and  B,  A  gives 
C  authority  to  act  for  him  for  a  considera- 
tion, does  not  create  any  privity  boLweea 
C  and  B,  so  as  to  enable  C  to  sue  B  for 
breach  t)f  his  contract  with  A,  if  there  is 
a  broach  and  C  wishes  to  sue  B  hej  must 
do  so  in  th«  name  of  A  that  is  in  the  naraa 
of  the  person  whose  right  has  been  violated. 
SUBRAHMANIA  PATTAR  v.  NARAYANAN 
NAYAR.     24  M.,  ISO- 

97  ^y  proprietor  during  term  of  anul- 
meut — Anulment  of  settlement — EHeot  of — 
MANSAB  ALI  v.  RAJA  KAZIM  liUSAlN 
KHAN.  5  0-  C-  80-  See  JurisdiC  on  and 
OudJi  Revenue  Act  (XXII  of   187G)  ss.  124,  125. 

98  Proposal  by  Municipality  to  acquire 
land— Acceptance  of  proposal — Completed 
contract.     10  B.  L.  R.  617  Col.  225  P    II. 

99  Public  policy—Ratification  of  con- 
tract caused  by  undue  influence— Disquali- 
fied proprietor.     5  0.  C.  256  Col.  267  P.  I. 

100  Ratification  of — Capacity  of  disquali- 
fied i-uprietor  to  contract.  25  A.  195  Col. 
253  P.  I. 

101  To  resell— Mortgage.  1  L.  B.  R.  1900 
—1902  P.  257  Col.  409  P.  I. 

102  Resale  on  rejection  on  breach  of 
contract — Acceptance  by  buyer  by  directing 
delivery  to  a  third  person — 30  C.  049  Col.  351 
P    I. 

103  Railway  Company — Receipt  of  goods 
by  one  company  for  carriage  over  its  own 
and  another  company's  line.  29  A.  228  (F. 
B.),  Col.  333  P.  I. 

104  Rectification  of  contract — Sale  of 
land  situated  outside  original  jurisdiction 
of  High  Court.     7  B.  L.  R.  319  Col.  271  P.  I. 

105  Rescission  of  contract — Sale — Purcha- 
ser— Purchase  money — Action  for  rescission  of 
the  contract. 

When  by  a  contract  of  sale  the  owner- 
ship of  the  subject  matter  of  the  sale  has 
passed  to  the  purchaser,  mere  default  in 
payment  of  the  purchase  money  will  not 
justify  an  action  for  the  rescission  of  the 
contract.  21  A.  244  8  C.  P.  L.  R.  1  referred 
to.  SETH  LAKHMICHAND  v.  KISAN.  14 
C.  P  L  R  57. 

106  Runyiing  with  the  land — Pre-emption. 
It  was  provided  in  a  sale-deed  of  pro- 
perty that  in  case  the  vendee  sold  the  pro- 
perty subsequently  he  would  be  bound  to 
give  preference  to  the  vendors  to  purchase 
the  same  for  a  fixed  sum  and  on  their  re- 
fusal to  accept  the  offer  he  would  be  at 
liberty  to  sell  the  same  to  others. 

Held,  upon  a  suit  against  the  son  of 
the  vendee  who  has  sold  the  property  to 
third  parties,  that  the  contract  was  not 
binding  on  him  and  that  the  sale  was  not 
invalid.  NOBIN  CHANDRA  SOOT  v. 
NABAB  ALI  SARKAR.     5  W-  N-  C-.    S^S- 

107  Sale  of  goods  by  sampl* — Uoods  not 
equal    to  sample.     SUMER    CHAMD    v.   AR- 

DESHIR.  A- W.N,  1907  p.  67=4  AL  J 
245  G ,  353  N.  327  P.  L 
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108  Sale  of  2^roper ly— Vroerm^txon— Con- 
tract for  the  sale  of  properly— Oudh  Laws 
Act  (XVIII  of  1876),  S.  10-Transfer  of  Pro- 
perty   Act  (IV  of  1882),   s    54,- 

Held,  that  in  Oudli,  a  right  of  pre  emp- 
tion  is  eoforceable  in  the  ovcut  of  a  porsou 
entering  into  a  contract  for  the  sale  of  pro- 
perty, in  respect  of  which  other  persons 
have  a  right  of  pre-emption,  and  failing  to 
give  such  other  persons  the  notice  required 
by  S.  10  of  Act  XVIII  of  187G  ;  and  the  en- 
forcement of  such  right  does  not  depend 
on  the  existence  of  a  sale  of  the  property 
in  the  mode  provided  by  section  64,  Traua- 
for  of  Prop.>rty  Act.  BAM  CHAUAN  v.  QIAM 
UDDIN.     2   0   C-  7- 

109  Sale   of  encumbered   properly — Failure 
to  clear  encumbrance — Rent — Retention  of  pur- 
chase money — Tra'nsfer  of   Property  Act  —  Ap 
plicabilitv   of  principles   of   S.   55  [1)   [g)  and 
5  (6). 

Plaintiff  entered  into  a  contract  vyith 
defendant  to  sell  his  house  to  the  latter,  who 
was  already  in  possession.  The  house  was 
encumbered  at  the  time  of  the  contract. 
Plaintiff  received  a  portion  of  the  purchasa 
money,  agreed  to  clear  the  encumbrance  him- 
self within  a  certain  time  and  execute  a 
conveyance  to  the  defendant  on  receipt  of 
the  balance  at  the  time  of  the  sale.  Defend- 
ant continued  in  p.jssossion.  Two  years  later 
plaintiff,  without  clearing  the  or;cumbrance 
and  executing  the  sale,  sued  defendant  for 
rent  of  the  house.  There  was  no  contract 
for  payment  of  rent  after  the  contract  for 
sale.  The  defendant  retained  with  himself 
the  balance  of  Lhe  purchase  money  towards 
the  payment   of  the    encumbrance 

Held,  the  plaintiff  was  not  entitled  to 
the  rent.  Tbe  defendant  remained  in  pos- 
session as  purchaser  and  owner,  and  all 
that  remained  for  the  plaintiff  to  do  was 
to  clear  the  encumbtance  and  excut*  the 
sale  to  the  defendant.  Plaintiff  having  fail- 
ed to  do  this,  the  fault  was  his  own  and 
he  could  not  hold  the  defendant  liable  to 
the  rent    or  damages. 

The  principles  of  S.  55  of  the  Transfer 
of  ProperLy  Act,  were  applicable  to  the 
case,  though  the  Act  was  not  in  force  at  the 
place  where  the  contract  was  entered  into. 
Plaintiff  was  bound  to  clear  the  ci.cumbrance 
and  the  defendant  was  entitUd  to  retain  the 
purchase  money.  H.  MCDONALD  v.  C.  B. 
WILLS.    4  L.  B.  R.  224. 

109    a     Sale  by     R<  gistrar—Misrepresinta- 
tions —  Recibion  of   sale — Compensation, 

The  purchaser  applied  to  bo  discharged 
from  the  purchase  of  a  dwelling  house  sold 
by«tho  Registrar  of  the  Co4irt  on  the  ground 
that  the  vendor  was  entitled  to  eight-twelfbhg 
of  the  house,  whereas,  according  to  the 
abstract  of  title,  it  was  represented  to 
him  that  he  was  purchasing  the  entire 
sixteen  anna  share  of  the  house  and  pre- 
mises. It  was  fouua  that  tho  statement  in 
the  abstract  of  title  was  misleading,  though 
it  was  not  inserted  in  it  fraudulently  or 
intentionally. 
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Held,  that  under  such  circumstances  ib 
is  open  to  the  purchaser  to  raise  obj^iolion 
to  the  completion  of  the  sale,  though  he 
has  accepted  the  title  so  far  as  acceptance 
can  be  inferred  from  raising  iio  objf.ctioa 
or  requisition,  and  fruni  paying  th«  balance 
of  tho  purchase  money  into  Court  without 
reserving  any  right  to  object  to  the  title, 
and  notwithstanding  the  rule  of  Court  which 
declares  that  upon  confirmation  of  sale  and 
payment  of  the  purchaae-money  a  purchaser 
is  to  ho  deemed  to  have  accepted  the 
title. 

Held,  also  that  owing  to  misrepresen- 
tation the  matter  was  not  one  for  com- 
pensation, and  the  Court  must  either  enforce 
the  contract  or  rescind  the  sale.  It  would 
bo  impossible  to  compensate  a  purchaser  in 
respect  of  such  a  material  misstatement  in 
the  case  of  a  purchase  of  a  dwelling  house. 
In  the  case  of  land  occupied  for  agricul- 
tural or  such  like  purposes  a  deficiency  in 
area,  if  it  were  not  a  deficiency  of  very 
great  extent,  would  not  entitle  the  pur- 
chaser to  rescind  bis  contract,  but  would 
be  a  proper  subject  of  compensation;  but 
to  say  that  a  purchaser,  who  believed  that 
he  was  the  purchaser  of  an  entire  dwell- 
ing house  and  then  discovers  that  what 
he  is  purchasing  is  not  tlie  entire  but  on- 
ly an  undivided  share  of  such  house,  is 
to  accept  the  undivided  portion  with  com- 
pensation in  respect  of  tbe  rcmaini  g  shares 
under  his  contract,  is  a  very  different  mat- 
ter and  is  wholly  unreasonable  and  contrary 
to    fairness   and    justice. 

The  Court  referred  the  matter  to  the 
Registrar  to  enquire  and  report  whether  a 
title  could  be  made  by  the  vendor  to  the 
entire  house.  Further  hearing  of  the  ap- 
plication adjourned  until  the  receipt  of  the 
report,— iTaz/'s  Hep.,  52  {1153);  Kay  and 
Johnson^  286  {1855);  2  Cox,  39 i  (1794);  L. 
R,  13,  Eq.  196  {1872);  12  Ch.  Div.,  131 
(1819),  referred  to.  UPENDRA  NATH  MIT- 
TER   V.  OBHOY    KALI   DASSEE.     6    C    W 

N    1901   P   693 

110  Specific  performance — Contract — 
Right  of  plaintiff  to  sue  on  agreement  entered 
into  between  others.  49  P.  R.  1905  Col.-  251 
P.  I, 

111  Specific  performance— Failure  of  con- 
sideration—Futile  attempts  to  rer^cind  agree- 
ment.    2  A.  L,  J.  31  (P.  C.)  Col:  512  P.  1, 

112  Specific  perfoimauce  of  contract — 
Award  not  filed  in  Court  within  six  months, 
enforcement  of,     7  O.  C.  8C9  Col:  1715  P.  I. 

113  Specific  performance  of  contract- 
Contract  made  in  course  of  partition  proceed- 
ings.    5  O.C.  140  Col:     18S9  P.  I. 

114  Separate  suits  for  separaio  breaches  of 
the  same  contract  are  maintainable.  A  ,  W, 
N.  1908  P,  199  Col:  1410  P.  I. 

115  Suit  for  rent  by  malguznr — Purchaser 
from  tenant  not  liabie  in  a  sUtt  for  a  simple 
money  decree.     3  N.  L.  R    111  Col:  371  P.  I. 

116  Ship  owners  liability — 14  Bur.  L.  R, 
11,— See  Contract  No,  72  supra* 
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117  Title— Hindu  Law— Contracts  entered 
into  by  .xpectant  Jiciis. 

Porsous  claiming  iu  thoir  owu  right  as 
heira  when  the  succession  opens  out  are 
not  bound  by  ti  contract  mado  by  persons 
who  wore  expectant,  lioirs  with  a  spes  sncces 
sionis,  BAHADUll  SINGH  v.  MOHAR 
SINGH.    6C.  W.  N-   169=29  I-  A-  1  =  24 

A.94(P.  CJ.  ,  ,     n         ■ 

118  Tender  to  supply  gram  to  Commis- 
sariat Department  79  P.  U.  1904  =  1  P.  R. 
1905.     See  Contract  No.  18  supra. 

119  Terms  of  the  contract  — Question  as 
to  who  were  the  parties  to  a  contract— Oral 
evidence.  18  M.  L.  J.  1  =  31  M.  45  Col.  201 
P.  I. 

120  Termination  of— Regulation  VIII  of 
1819  (Futni)  iS.  13  and  14  (4)  —  Under-tenure- 
holder  making  doposii—Suit  for  possession- 
Statutory  lien— Contract  revived— Estoppel- 
Silence. 

Per  Stephen,  J.  A  special  suit  to  declare 
the  lien,  created  by  S.  13  01.  4  of  the  Putni 
Begulation,  terminated  by  satisfaction  of  the 
debt  is  unnecessary,  when  the  pkia  of  suit 
is  set  up  as  a  reply  to  a  claim  for  rent  and 
the  defendant  uses  it  only  as  a  basis  for  re- 
sisting that  claim. 

The  creation  of  a  gribi  est«\te  is  a  formal 
act  both  according  to  the  language  of  Reg. 
VIII  of  1819,  S.  14,  and  according  to  uni- 
versal practice  and  cannot  be  inferred  from 
the  conduct  of  parties. 

When  a  contract  has  terminated,  it  can- 
not be  revived  unless  by  the  incorporation 
of  its  terms  in  a  new  one. 

Per  Mookerjee,  J.  The  under-tenure- 
holder  who  makes  the  deposit  under  S.  13, 
01.  4  of  Putni  Regulation  is  entitled  to  re- 
main in  possoBr;ioi'  oaly  so  long  as  the  full 
amount  advanced,  With  interest,  is  not  rea- 
lized from  the  usufract  of  the  tenure.  If, 
after  his  death  has  been  satisfied,  be  does 
continue  in  occupation,  he  does  so  at  his 
peril  and  renders  himself  liable  to  account 
for  the  profits  received  in  excess.  His  posi- 
tion is  analogous  to  that  of  a  mortgagee  in 
possession  who  stays  on  the  premises  after 
his  duuo  nave  been  satisfied. 

The  lien  is  extinguished  by  satisfaction 
of  the  debt  from  the  profits  of  the  tenure. 
No  order  of  the  Collector  is  necessary  in  this 
behalf,  nor  his  recourse  to  a  regular  suit  es- 
seutial  to  alter  the  legal  position  of  the 
parties.  The  moment  the  lien  is  extinguish- 
ed, the  defaulter  becomes  entitled  to  recover 
possession. 

S.  13,  01,  4  of  the  Putni  Regulation 
makes  it  a  condition  precedent  to  the  crea- 
tion of  the  lien  that  the  amount  lodged 
should  be  advanced  from  private  funds  and 
should  be  paid  by  the  tenure-holder  after  be 
had  already  paid  the  whole  of  the  rent  due 
from    himself 

The  lien  in  question  i3  (a)  creation  of  tlie 
Statute  ;  and  statutory  lines  cannot  be  creat- 
ed by  consenc;  the  provision  of  the  law 
must   be    strictly   complied  with  before   re- 
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lianco  can  be  placed  upon  the  lion. 

A  more  treatment  of  tho  under-tenure- 
holder  by  the  land- lord  as  a  usufructuary 
euoambrancor  is  not  sufficient  to  create  the 
statutory  lien. 

A  statement  in  the  plaint,  unohallengod 
and  made  by  tlie  putuidar  after  his  interest 
has  been  transferred  is  in  no  way  binding 
upon  the  transferee.  1  C.  L.  J.  23  =  32  0. 
357  R. 

When  silence  is  of  such  a  character  and 
under  such  circumstances  that  it  would  be  a 
fraud  upon  the  other  party,  for  the  party 
which  has  kept  silence  to  deny  what  his 
silence  has  induced,  it  will  operate  as  aa 
estoppel.  JAKHOMULL  MEHARA  v.  SA.- 
RODA  PROSAD  DEY.     7  Q,  L-  J.  604- 

121  Validity  of—Canah  and  Public  Fer- 
ries Act  {II  of  1890,  Madras),  S.  16— Transfer 
of  lease  by  renter. 

In  the  absence  of  a  rule  under  S.  16,  Act 
II  of  1890,  Madras,  a  sub-lease  of  a  ferry  by 
the  renter  is  not  invalid  as  between  the  renter 
and  bis  assignee.  It  may  be  invalid  against 
Government  where  the  terms  cf  the  leas* 
granted  by  Government  prohibit  the  trans- 
fer of  the  lease  by  the  renter.  ABDULLA 
V.  MAMMOD.     26  M.  156. 

122  Vendor  and  purchaser — Sale  of  jota 
for  arrears  of  rent —Liability  of  vendor.  7 
0.  W.   N.  905  Col.  235  P.  II. 

123  Void  contract— Rent — Enhancement 
—Suit  for  arrears  of  rent.  1  O.  G.  78  Col. 
287  P.  I. 

124  Wagering— Advance  on  risk  (yogyam) 
of  ship— Marine  Insurance.  25  M,  561  Ool. 
271  P.  I. 

Contract  Act  IX  of  1872. 

See  Act  IX  of  1872  (Contract  Act)  See  Cots, 
248   to  382.  P.  I. 

1  Ss.  2  (c),  37,  38  and  67— Payment  of 
interest — Creditor  dying  with  loill  without  ex- 
ecutors— Interest  payable  as  damages — '*  Pro- 
7nise"  in  S.  38 — No  legal  representative  in 
existence — Tender  under  S.  37 —Promisee  in 
S.  67 — Under  S.  67,  debtor  entitled  to  rea- 
snnahle  facilities^ Appointment  of  legal  re- 
presentative within  reasonable  time — Onus  on 
debtjT  to  prove  readiness— Notice  by  debtor  of 
readiness— Provisional  appointment  of  ad- 
ministrator ^endQute  lite. — 

At  Common  Law,  when  interest  is  pay- 
able by  the  terms  of  tho  contract,  it  runs 
ordinarily  up  to  date  of  payment  or  legal 
tender  42  Oh.  D  610  1  B  Q  Ca  Ab  319  2 
EQ   Ca    Ab     643  referred    to. 

Where  interest  is  payable,  not  under 
tho  terms  of  a  contract,  but  by  way  of 
damages,  the  Courts  will  deprive  the  re- 
presentative of  a  deceased  creditor  of  in- 
terest, wheu  he  has  omitted  to  take  out 
administration  and  thereby  prevented  the 
debtor  from  paying  15  Oh  D  169  referred 
to, 

When  interest  is  payable  under  a  con- 
trivct    up  to  the  date    of  payment    of  the 
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principal  payment  of  interest,  being  in 
performance  of  the  contract,  mu3t  be  go- 
verned by  the  provisions  of  the  Contract 
Act  relating  to  the  performance  of  con- 
tracts. 

The  \\crd  "promisee"  in  S.  38,  Con- 
tract Act,  includes  the  repreaontativa  of  a 
deceased   promisee. 

Where  the  promisee  died,  leaving  a 
■will  bat  without  naming  executors,  unless 
and  until  such  executor  is  appointed,  there 
can  be  no  representative  of  the  decease!  to 
whom    performance    can    be  made. 

When  a  debtor  requires  a  reprosent- 
fttive  of  hig  deceased  creditor  to  come  and 
rtcoive  payment,  and  further  makes  tlie 
payment  conditional  on  his  producing  a 
Buccession  certificate,  the  tender  so  made 
is  not  proper,  as  it  does  not  fulfil  the 
conditions  mentioned  in  S.  38  of  the  Con- 
tract Act  28  G.  567  1  M  H  0  124  16  B  141 
(150)    26    B  643  referred    to. 

By  S.  2  (c)  of  the  Contract  Act,  the 
word  "  promisee  "  means  the  person  ac 
cepting  the  proposal,  only  unless  a  con- 
tray  intention  appears  from  the  context  ; 
ftud  so  in  S.  67  of  the  Act  the  v/ord 
•'promisee  "  must  include  a  person  interest- 
ing the  estate  of  a  creditor  who  has  died 
leaving  a  will  but  without  executors,  as, 
otherwise  between  the  date  of  the  death  of 
the  deosased  and  the  appointment  of  a 
legal  representative,  there  will  be  no  pro- 
misee at  all  within  the  meaning  of  the 
section. 

Under  S.  67  of  the  Contract  Act  a  deb- 
tor has  to  show  that  his  non-performance 
(failure  to  pay)  has  been  caused  by  the 
absence  of  reasonable  facilities  for  paying 
and  to  successfully  do  this,  he  has  to  prove 
that  he  had  the  money  ready,  and  was 
only  prevented  from  paying  it  by  the  ab- 
sence of  reasonable    facilities. 

Under  S.  67  of  the  Act,  a  debtor  to 
the  estate  of  a  deceased  creditor  is,  like 
any  other  promisor,  entitled  to  be  afforded 
reasonable  facilities  for  the  preformance  of 
his  contract  ;  and  he  cannot  be  said  to  be 
afforded  reasonable  facilities,  if  no  one  is 
provided,  "within  a  reasonable  time,"  to 
whom  payment  may  be  made  with  safety  : 
and  such  "reasonable  time  "  must  be  cal- 
culated from  the  time  when  the  debtor 
intimates  his  desire  to  pay,  rather  than 
from  the  time  of  the  death  of  the  deceased 
creditor.  ADMINISTRaTOUGENERAL  OE 
MADRAS    V.    JAGHIRDHAR   OF   ARNI,     4 

M  i^  T  835 

See  for  other  facts  Col:    1513  PL 

i  a  S.  7 — Variation  in  hdun' it  notes y  effect 
of — Variation  in  acceptance — Bought  Notes, 
and   Sold   Notes. 

Where  the  defendant  offered  to  supply 
cotton  which  would  meet  with  the  plaintiff's 
approval. — 

Held,  that  the  addition  of  the  letters 
•G.  S.  R.'  in  the  Bought  Notes  which  were 
a  symbol  denoting  a  particular  standard  ot 
quality  was  not  a  variation  of  the  proposal, 
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i.e.,  an  introduction  of  a  new  term,  which 
vitiated  the  acceptance  1  Dig  and  S.  Bi^t 
and    L.    it.    41    Ch.    D.    295,    referred    to. 

An  acceptance  must  be  absolute  fcand 
unqualified.  II  there  is  a  variation  in  the 
acceptance,  the  acceptance  is  not  an  accep- 
tance but  a  counter-proposal,  and  there  is 
no  contract  until,  this  counter-piopobai  is, 
in  its  turn,  accepted  by  the  original  pro- 
poser   24    B.    510,    R. 

The  Sold  Notes  are  ihe  proposals  to  sell 
and,  on  their  being  given  by  the  broker 
to  the  intended  buyer,  hio  signing  the  Bought 
Notes  signifies  the  acceptarjco  of  tlie  propo- 
sals. THE  FIRM  OF  BHEUUMAL  CHaN- 
DIRAM  V.  MESSRS.  RALLI  BROiHERS 
AGENCY,   2   S    L  K    7. 

2  S.  11 — Minor — Indian  Evidence  Act,  S. 
115 — Estoppel  against  a  Diiuor — Misiepresen- 
tation  by  a   minor — Liability. 

Fer  Bansiji,  J: — When  a  plaintiff  mada 
false  and  ud  Iraulent  representations  as  to 
his  age  with  a  view  to  uiduce  the  defend- 
ant at  first  to  lend  him  and  afterwards  to 
purchase  his  property,  JiAd,  that,  lu  a  suit 
to  recover  the  property  upon  tiie  ground 
that  the  contract  was  by  reason  of  his 
minority  void,  the  plaintiff  was  liable  in 
equity  to  make  restitution  of  ttia  benefit  ha 
had  obtained  30  C.  539  distinguished.  In  a 
case  like  this  the  liability  attaclies  to  a 
mi'^or,  not  on  the  ground  of  estoppel,  but 
on  the  ground  that  an  infant  snail  not 
take  advantage  of  his  own  fraud  16  L.  J.  Ch. 
2U5  followed. 

Per  Richards,  J: — Even  assuming  that 
an  infant  is  liable  for  fraudulent  misrepre- 
sentation iti  an  action  for  deceit,  and  that 
the  fraud  of  an  infant  may  be  set  up  as  a 
defence  when  the  infant  seeks  to  set  aside 
a  transaction  induced  by  his  fraud,  a  fair 
test,  in  a  cabe  when  the  infant  sues  to  re- 
cover property  sold  by  him,  for  awarding 
restitution  of  the  money  to  the  vendee,  is  to 
consider  whether  th«  defendant  vendee  on  tha 
evidence  could  succeed  if  he  were  suing  as 
plaintiff  in  a  suit  for  damages  for  fraudulent 
misrepresentation.  The  vendees  in  the  pre- 
sent case,  not  having  proved  that  they  wera 
induced  to  enter  into  the  contract  of  sale 
by  the  fraudulent  misrrpresenlat:on  of  the 
minor  plaintiff,  were  not  entitled  to  re- 
stitution of  money  30  0.  530  Ch.  I  and 
(1903)   A.  C.  6  referred  to. 

Obiter:— Per  Lanerji,  J: — "  1  do  not  deem 
it  necessary  to  express  any  opinion  on  the 
point  alth(  ngh  it  seems  to  mo  to  be  diffi- 
cult to  hold  that  ;n  no  cnse  would  the  doc- 
trine   of    estoppel  be    appiicnhlf    to    infonts.'* 

Per  Richards,  J;— "  in  my  opinion  the 
ordinary  law  as  to  estoppel  does  not  apply 
to  infants."  JAGAR  NATH  SINGH  v.  LAL- 
TA    PRASAD.     5    A-  L.  J.    674. 

3  S.  12,  30 — Lunatic — Relief — Specific  B, 
Act    Ss.   38,  41. 

If  a  party  to  a  contract  seeks  to  en- 
force a  contract  which  is  void  under  s.  12 
of  the  Contract  Act  on  account  of   the  ab- 
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■euco  of  capacity  to  contracting  party,  it  is 
not  permisaiblc  to  give  equitable  relief. 
However  statutory  relief  can  be  given  under 
S8.  '68  and  41  of  the  Specific  Relief  Aco 
when  rescission  of  a  contract  ia  asked  for  on 
this  ground.  MONOSSEH  v.  BHAPURJI. 
10  B  L  R  1004 

4  <S.  16—  Under  injlucnce — Relation  be- 
tween parties  lohich  placed  one  in  a  subor- 
dinate position  essential. 

Held,  that,  in  order  to  make  out  a  case 
for  undue  influence  under  s,  16  of  the 
Indian  Contract  Act,  there  must  be  cer- 
tain relations  between  the  parties  anterior 
to  the  transaction  in  question  which  placed 
one  party  in  a  position  to  dominate  the 
will  of  the  other.  8  C  L  R  419,  22  B.  17,  25 
B.  10,  36  P.  R.  I'JOl,  10  A.  535  refarred  to. 
DWARKA  SINGH  v.  RAGHUBIR  PRA- 
SAD.   II  0.  C  295. 

5  S.    16— Good  faith — Undue  influence. 
Section   16     of    the     Contract    Act    only 

presumes  undue  influence  by  a  person  in  a 
position  to  dominate  the  will  of  another, 
when  the  contract  appears  on  the  face  of 
it  to   be  unconscionable. 

To  prove  "good  faith  "  of  a  transaction 
in  which  one  party  stands  in  a  fiduciary 
relationship  to  the  other,  it  is  certainly  not 
necessary  to  prove  that  all  the  accounts  on 
which  the  contract  ia  based  are  correct. — 
SHAMULDHONE  v.  SRIMUTTY.  12  C- 
W.  N,  1102. 

6  Sec.  16 — Undue  influence— Urgent  need 
of  money  -Loan  borrowed  by  a  person  in 
urgent  need  of  money — Promise  to  pay  a  time- 
barred  debt — Unfair  and  tmconscionable  bar- 
gains— Fraud — Co-ercion — Equity, 

The  defendant,  a  karkun  in  the  Govern- 
ment service,  being  heavily  indebted  and 
being  very  much  harrased  by  his  creditors, 
applied  to  the  plaintiff  for  a  loan  on  a 
mortgage.  The  plaintiff  agreed  to  lend  pro- 
vided the  defendant  executed  a  khata  for 
the  payment  of  Rs.  307-4-0,  originally  due 
by  the  latter's  father  but  which  in  1894 
bad  been  held  to  be  time-barred  in  a  suit 
brought  by  the  plaintiff,  and  also  for  the 
payment  of  Rs.  25,  the  costs  of  that  suit. 
The  defendant  accordingly  on  the  16th 
September  1895  passed  a  khata  for  Rs.  332- 
4-0,  for  the  amount  due  under  which  the 
defendant  finally  passed  a  promissory  note  for 
Rs.  600  on  the  27  August  1901.  Upon  this  pro- 
missory note  the  present  suit  was  brought. 
The  Subordinate  Judge  held  that  tha  defend- 
ant received  from  the  plaintiff  only  Rs.  28  on 
the  16th  September  1895  of  which  Rs.  10  had 
been  repaid;  and  passed  a  decree  for  Rs. 
36  {viz.^  Rs.  18,  the  amount  of  principal, 
and  Rs.  18  as  interest).  On  appeal,  the 
District  Judge  varied  the  decree  by  allow- 
ing plaintiff's  claim  ro  the  further  extent 
of  Rs.  307-4-0;  and  disallowed  the  rent  of 
the  claim  on  the  ground  that  it  was  vitiat- 
ed by  undue  influence  which  the  plaintiff 
exercised  over  the  defendant.  On  ap- 
peal ;— 
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Held,  that  the  plaintiff's  claim  ought 
to  be  allowed  in  full.  If,  according  to  law 
a  promise  to  pay  a  debt  barred  under  the 
Statute  of  Limitations  is  valid  and  is  sup- 
ported on  the  principle  that  in  so  promis- 
ing the  debtor  ia  doing  what  every  honest 
man,  morally  speaking,  ought  to  do  and 
would  do,  the  same  principle  ought  equally 
to  apply  to  a  further  promise  to  pay  the 
said  debt  with  interest,  because  interest  ia 
only  acceanory  to  the  principal,  and  is 
paid  to  the  creditor  because  the  lat- 
ter has  been  deprived  of  the  use  of  his 
money  and  the  debtor  has  had  the  benefit 
of    it. 

Under  section  16,  clause  1,  of  the  la- 
dian  Contract  Act  (IX  of  1872),  when  two 
persons  enter  into  a  contract,  first,  there 
must  be  subsisting  between  them  some  re- 
lation of  the  kind  described  in  the  section 
and  secondly,  the  dominating  position  aris- 
ing out  of  that  relation  must  have  been 
sot  by  the  party  holding  that  position  to 
secure  an  unfair  advantage  over  the  other 
party. 

When  a  man  who  is  in  urgent  need 
of  money  on  account  of  his  poverty  and 
pecuniary  difficulties  asks  for  a  loan  from 
another,  that  other  is  in  one  sense  in  a 
position  to  dominate  the  will  of  the  former 
by  proposing  his  own  terms  and  getting 
the  borrower  to  agree  to  them.  The  bor- 
rower's necessity  is  in  such  cases  the  mea- 
sure of  the  terms  agreed  to.  That  is  a 
feature  of  every  contract  of  money-lending, 
where  the  borrower  is  a  man  without  cre- 
dit and  the  lender  is  exposing  his  money 
to  considerable  risk.  But  that  is  not  the 
vague  kind  of  relation  and  domination  con- 
templated by  the  plain  terms  of  clause  1 
of  section  16  of  the  Indian  Contract  Act  (IX 
of    1872). 

There  are  well-known  relations  such  as 
those  of  guradian  and  ward,  father  and 
son,  patient  and  medical  adviser,  solicitor 
and  client,  trustee  and  cestue  que  trust  and 
the  like  which  plainly  fall  within  clause 
1  of  the  section.  Where  no  such  specific 
relations  exist  and  the  parties  are  at  arm's 
length,  biiing  strangers,  undue  influence  may 
be  exerted,  but  its  existence  must  be  pro- 
ved by  evidence;  and  in  such  cases,  the 
nature  of  the  benefit,  or  the  age,  capacity, 
or  health  of  the  party  on  whom  the  undue 
influence  is  ^ll'jged  to  have  been  exerted 
are  of  great  importance.  In  short,  the  test 
is,  confidence  reposed  by  one  party  and 
betrayed  by  the  other,  which  moan  that 
there  must  be  an  element  of  fraud  or 
coercion,  under  either  of  which  acts  con- 
stituting undue  influence  must  range  them- 
selves. 

The  expression  "  unfair  advantage  "  in 
clause  1  of  section  16  of  the  Indian  Con- 
tract Act  (IX  of  1872)  is  used  as  mean- 
ing an  advantage  obtained  by  unrignteous 
means. 

A  Court  of  Equity  will  not  set  aside  a  eoa- 
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tract,  meroly  becausa  it  flows  from  moral, 
not  legal,  obligatious,  unless  it  was  proved 
that  the  dofondaut  was  forced,  tricked  or 
misled  into  it  by  the  plaintiff  by  means 
of  fraud,  using  that  word  not  moroly  in 
the  restricted  sinse  of  actual  deceit,  but  in 
the  larger  sense  of  an  unconscientious  use 
of  power  arising  out  of  certain  circumstances 
and  conditions,  and  showing  that  the  defen- 
dant having  been  victimised  by  the  plain- 
tiff's unfair  and  improper  conduct  was  un- 
able to  understand  what  he  was  doing. 
GANESH  y.  VISHNU.  9  B-L.  R.  1164  = 
32  B  97. 

7  S.  16— Undue  influence — Mortgage  executed 
while  under  arrest  in  execution  — Punjab 
Courts   Act,  XVIII  of  1884,  S.  70  (1),  (a)&  (6). 

B  executed  a  mortgage  deed,  the  consi- 
deration fcr  the  deed  being  a  previous  money 
decree,  and  where  it  was  found  that  B  was 
arrested  and  kept  in  custody  and  was  released 
on  or  just  before  executing  the  deed,  held, 
that  the  deed  was  not  void  on  the  ground  of 
undue  influence,  merely  because  the  deed 
was  executed,  while  B  the  defendant  was 
under  arrest  in  execution  of  the  previous 
money  decree  4  A.  352  Distinguished. 

An  app«al  is  not  competent  in  a  suit  for 
possession,  but  the  case  can  be  taken  up  by 
the  Chief  Court  under  S.  70  (1),  (a)  &  (6)  of  the 
Punjab  Courts  Act  24  P.  R,  1903  referred  to. 
MUbCHAND  v.  IMAIVC  BaKSH,     101  PW- 

E.  1908=160  P  L  R.  1908=51  P.  R  1908- 

8  S.  16 — Undue  influence — Unconscionable 
bargain. 

Where  a  professional  money-lender  sued 
a  person  in  difficulties  for  money,  on  a  pro- 
note,  the  consideration  being  a  much  smaller 
sum  than  that  mentioned  in  the  pro-note, 
it  was  held  that,  at  the  limt  of  executing 
the  note,  defendant  was  clearly  under  ihe 
plaintiff's  thumb,  and  a  hard,  uQconsciouable 
and  exorbitant  bargain  was  driven  with  him 
taking  advantage  of  his  necessities,  and  that 
the  plaintiff  could  recover  ouly  the  sum 
actually  advanced  by  him,  but  with  a  high 
rate  of  interest  (e.  g.  18  p.  c),  as  he  ran  con- 
Biderable  risk  when  he  lent  out  the  money. 
11  A.  57  ;  11  A.  118  ;  11  A.  128  ;  15  ch,  D. 
705  ;    11  Eq.  789.     RAMDAS   v.  NETTO.     II5 

p.  R.1908 

9  S.  16,  19A  —  Unconscionable  bargain — 
Parties  not  on  an  equal  footing — Defendant  not 
aware  of  the  nature  of  the  transaction — Undue 
itiflutnce — Contract  voidable. 

To  render  a  contract  voidable  on  the 
ground  of  undue  influence  th«re  must  be 
evidence  of  undue  influence  as  required  by 
S.  16  of  the  Indian  Contract  \ct.  A  high  rate 
of  interest  which  would  induoa  a  Court  of 
Equity  to  give  relief  against  a  bargain  as  be- 
ing on  that  account  hard  and  unconscionabU 
is  not  by  itself  sufficient  evidence  of  undue 
iuflueuca.  There  must.be  additional  circum- 
stances and  when  there  is  evidence  of  such 
aaditioual  circumstances  they  should  b«  con- 
sidered in  the  light  of  justice  and  equity. 
When  the  parties  to    the  lrt\»nsactioii  are  not  i 
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on  an  equal  footing,  when  it  appoara  that 
the  borrower  was  not  aware  of  the  real 
nature  of  the  bargair],  so  that  ho  put  hia 
signature  to  a  document  which  in  fact  im- 
posed very  different  terms  to  those  appear- 
ing on  the  face  of  it,  when  the  actual  rate  of 
interest  is  many  times  higher  than  what 
appears  on  the  document,  when  the. borrower 
when  pressed  for  payment  for  what  appears 
due  on  such  a  document  has  to  renew  on 
still  more  exorbitant  terms,  all  these  are  ad- 
ditional circumstances  sufficient  to  make 
out  a  prima,  facie  case  of  undue  influence  so 
as  to  throw  the  onus  on  the  lenders  to  dis- 
prove it.  CHATRING  MOOLCHAND  v. 
LIEUT.  R.  H.  WHITGHailGH,     82  6-  208- 

10  "S.  23 — Contract  to  pay  a  father  giving 
his  daughter  in  marriage — Public  policy. 

A  contract  to  make  a  payment  to  a 
father,  in  coosidertaion  of  his  giving  his 
daughter  in  marriage,  is  immoral  and  op- 
posed to  public  policy  within  tlie  meaning 
of  this  section  13  M  83,  17  M  9,  22  B  658 
cons.  An  inquiry  in  each  case  as  to  whe- 
ther, having  regard  to  the  terms  of  the  par- 
ticular contract,  the  contract  is  or  is  not 
contrary  to  public  policy,  would  be  objec- 
tionable. A  question  of  this  sort  should  be 
decided  on  general  principles.  KALAYA- 
GUNTA  VENKATA  KRISTNAYYA  v.  KA- 
LAYAGUNTA  LAKSHAII  NARAYANA,  4 
M  L  T  1=18  M  L  T403(FB) 

11  S.  23  -Immcral  or  opposed  to  public 
policy  -Lease  of  house   to  a  prostititte. 

Held,  that  knowingly  letting  a  house  to 
a  prostitute  v/ith  the  object  of  her  carrying 
on  therein  prostitution  is  immoral  and  cou' 
trary  to  public  policy  :  and  a  landlord  who 
knowingly  so  lets  quarters  to  a  prostitute  to 
carry  on  prostitution  cannot  racover  tha 
rent  in  a  Court  of  law.  OHOGA  LAL  v. 
PiYARI,    AWN  (1908)  285- 

12  S.  23,  24,  26— Validity  of  ~  Agreement 
by  a  Hindu  not  to  many  a  second  wife  dur- 
ing the  continuance  of  the  first  ivife. 

An  agreement  by  a  Hindu  bridegroom, 
not  to  marry  a  s3Cond  wife  during  the  con- 
tinuance of  his  marriage  with  his  first  wife, 
is  not,  prima  facie  repugnant  to  Hindu  law 
or  void,  either  as  a  restraint  on  marriaga 
as  immoral  or  opposed  to  public  policy. 
GAMA    V.    LAHNOO.     4  N    L  R  86- 

13  S.  23  and  151~Lia,bility  for  uogligenca 
and  damaga  to  goods— Bill  of  lading —Pro- 
vision as  to  exemption  from  liability,  effect 
of.     4   M    L   T    110   (P   B)  Col  182  P  II. 

14  S.  24 — Contract  loith  public  servant 
—  Conflict  With  public  duties — Public  Policy 
— Damages. 

If  a  person  enters  into  a  contract  with 
a  public  servant,  which,  he  knows,  casta 
upon  the  public  servant  duties  which  may 
conflict  with  the  duties  he  owes  to  tha 
public,   Buch    a  conract   is    void. 

A  defendant  with  special  skill,  whan 
employed  for  reward  by  the  plaintiff,  ia 
bound  to  exorcise  his  skill  in  the  execuiiiou 
of   the   duties    ontcustod   to   him   and  ought 
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not.  to  rely  on  tho  statoment  of  otbera.  THE 
SITAIIAMPUR  COAL  CO.,  LD.  v.  T.  H. 
COLLEY,     13  C  W  N    69. 

16     S.   2i—See   4    N  L  li  86    No   12  aupra. 

16  S.  25  (3)— Suit  on  balance  of  account 
—  Acknowledgment — Fresh  promise  to  pay 
barred    debt    102    P  H  1908  Col  1780   P  I. 

Note  102  P.  R.  908  read  for  102  P.  L.  R. 
1908. 

17  S.  26-S<^e  4   N  L  R  86   No  12   supra. 

18  S.  30 — Wageriytg  Contract  containing 
Arbitration  clause  — Enforcement  of— Act  III 
of  1865 — Suit  for  injunction — Court  fees — Se- 
veral  agreements— One  injunction   sought. 

Held,  (1)  an  arbitration  clause  contained 
in  the  agreement,  which  purports  to  bo  a 
genuine  forward  contract,  but  which  really 
is  by  way  of  wager,  is  void  and  unenforce- 
able. 

(2)  It  is  nevertheless  open  to  the  parties 
to  carry  it  out,  and  if  once  an  award  is 
passed  thereon  the  grounds  on  which  the 
Court  will  set  aside  an  award  are  quite 
different  from  those  on  which  it  will  grant 
leave  to  revoke   a  submission. 

(3)  Before  an  award  based  on  such  a 
submissiom  is  passed,  the  plaintiQ  has  a 
right  to  ask  for  an  injunction  restraining 
arbitration  proceedings  and  the  Court  in 
view  of  the  terms  of  S.  30,  Indian  Contract 
Act,  and  Act  III  of  1865,  grant  relief  to  the 
plaintiff,  though  he  bo  entitled  to  no  sym- 
pathy. PARSOTUM  V.  RANCHOD,  1  S  L 
R 173 

19  Wagering  contract— Badni— Principal 
<&  Agent — Their  respective  rights  and  liabilities 
in  wagering  contracts— Cash  payment — En- 
forceable liability  defined. 

Held,  that  (1)  a  cash  payment  or  incuring 
an  enforceable  liability,  which  is  equivalent 
to  cash  payment,  by  an  agent  on  account 
of  a  single  badni  transaction  entered  into  on 
behalf  of  a  principal  is  legally  recoverable 
from  the  principal.  An  '*  enforceable  liability" 
means  a  liability  which  the  agent  cannot 
resist  or    repudiate   at   Law. 

Held,  also,  that  mutual  adjustment  of 
account  with  the  party  in  the  following  cases 
also  amounts  to  a  cash  payment. 

(1)  If  the  agent  has  already  dealings  with 
the  third  party  and  is  owed  money  by  him 
on  accounts  with  which  the  principal  has  no 
concern,  and  the  sum  lost,  being  less  than 
the  sum  due  to  the  agent,  is  settled  by  a 
credit  in  agent's  books  and  a  debit  in  the 
third  party's    books. 

(2)  In  a  similar  case  if  the  debt  owed  to 
the  agent  is  less  than  the  sum  lost  by  him  on 
account  of  this  principal  and  the  matter  is 
settled  by  a  debit  and  credit  as  aforesaid, 
plus  a  payment  in  cash  of  balance  due  by  the 
agent. 

(3)  If  in  such  a  case  the  sum  already 
owed  to  the  agent  by  the  third  party  equal  to 
the  sum  lost  as  aforesaid  to  the  third  party 
and  the  agent  authorized  that  party  to  set 
off  one  against  the  other  in  his  books  and 
tieat  the  acoount  as  squared. 
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Held,  further,  that  if  an  agent  dealing 
badni  for  a  principal  loses  a  sum  of  money 
on  the  transaction  and,  having  no  previous 
account  with  the  third  party  authorizes  him 
to  enter  up  in  his  books  a  debit  against  him 
(  tho  agent)  he  cannot  recover  the  amount 
thus  debited  from  his  principal  without  Ist 
paying  it  to  the  third  party,  74  P.  R.  1908 
overruled  ;  18  P.  R.  1895;  46  P.  R.  1901  ;  23  A. 
165  ;  8  Bom.  H.  C.  R.  131,  29  G.  461,  L.  R.  4  Q. 
B.  D.  685 ;  64  L.  J.  P.  0.  62  ;  L.  R.  10  Q.  B.  D, 
105  ;  L.  R.  13  Q.  B.  D.  779  R.  BEHARI  LAL 
V.  PARBHU  LAL.  79  P.  R-  1908  =  130  F 
W  R.  1908  (F   B). 

20  S.  so— See  10.  B.  L.  R.  lOO^iNo  3  supra. 

21  S.  37,  38  4  M.  L.  T.  335  No.  1  supra. 

22  S.  54  Suit  on  Hundi — Decree  for 
money  due  on  different  consideration  to  that 
stated  in  hundi  3  M.  L.  T.405.  See  considera- 
tion  No  44. 

23  S.  56 — A — Sale  not  completed — Return 
of  deposit — Rescission. 

S.  56  of  the  Contract  Act  provides  for  a 
case  ir>  which  the  performance  of  the  contract 
becomes  impossible  otherwise  than  by  some 
act  of  the  promisor.  The  contract  does  not 
become  void,  if  the  promisor  docs  something 
which  renders  the  performance  of  the  contract 
impossible. 

Where  the  parties  to  a  contiact  agreed 
to  sell  8nd  purchase  certain  property,  but 
did  not  get  the  sale  completed  in  ten  months 
after  the  agreement,  and  allowed  the  pro- 
perty to  be  auctioned,  held,  that  the  reason- 
able interference  from  their  conduct  waa 
that  the  parties  had  rescinded  the  contract. 
GANGA  DEI  V.  ASA  RAM.  4  A.  L-  J.  778 
-30  M  L.  T  177-A  W-  N  1908  P.  5 

24  Ss.  59,  60 — Setting  aside  sale — Appro- 
priation of  payments  by  Collector.  35  C.  636 
Col.  31  P.  IT. 

25  S.  67—4  M.L.T.  335  No.  1  supra. 

26  S.  69 — '  Purchaser's  liability  for  arrears 
of  Government  Revenue — Contribution  between 
persons  equally  liable  for  payment — Land  Re- 
venue Act  (III  of  1901),  S.  142. 

Held,  that  the  object  of  the  second  part 
of  the  first  clausu  of  S.  142  of  Act  III  of  1901 
is  not  to  transfer  the  liability  for  the  revenue 
from  one  person  to  another,  but  to  make 
the  person  succeeding  to  the  property  liable 
in  addition  to  those  already  liable. 

Held  further,  that,  as  between  a  vendee 
and  the  vendor,  in  the  absence  of  a  contract 
to  the  contrary,  the  responsibility  for  pay- 
ment of  the  arrears  of  revenue,  rests  on  the 
latter  who  enjoyed  the  property  during  the 
time  for  which  rhe  arrears  were  payable. 

Held  also,  that  S.  69  of  the  Contract  Act 
applies  to  cases  in  which  both  plaintiff  and 
defendant  twere  liable  for  a  payment  which 
has  been  made  by  the  plaintiff  alone.  1  0. 
W.  N.  458,  32  C.  643,  6  C.  W.  N.  794  distin- 
guished and  A.  W.  N.  190L  P.  37  followed. 
JAGOLB  V.  RAZAWAND   SINGH.     H  Q.  C. 

279  (B) 

27  Ss.  69,  70— A.  W.  N.  1908  P.   58-5   A. 
163—30  A.  167  Col.  326  P.  I. 


(  C29  ) 


CIVIL  DIGEST  OF  CASES 


(    630    ) 


Contract  Act    {Co7itd.) 

28  S.  69,  70— Money  paid  for  income-tax 
by  the  jyerson  nsseased  and  on  whom  demand  is 
made  cannot  under  these  sections  be  recovered 
frinn  a  person  who  is  alleged  to  be  party  really 
liable  to  pay. 

When  the  income  tax  authorities  assess 
a  person  in  respect  of  certain  income  alleged 
to  be  derived  by  him  and  recover  the  tax  so 
assessed  from  him  such  person  cannot,  un- 
der section  G9  or  section  70  of  the  Con- 
tract Act  recover  the  amount  so  paid  from 
another  person  on  the  ground  that  such 
other  was  in  actual  receipt  of  the  income 
S.  69  cannot  apply,  as  the  latter  person,  not 
being  assessed  was  not  legally  bound  to  pay 
the  tax  and  S.  70  cannot  apply  as  the  per- 
son paying  the  tax  did  so  on  his  own  account 
aud  not  on  behalf  of  another.  RAGHAVAN 
V.  ALAMELU    AMMAL.     -31  ]ltt   85- 

29  S.  73—  Vendor  and  purchaser — Contract 
to  sell  immoveable  property — Damages  for  such 
contract. 

The  rule  in  Plareau  v.  Thornhill  (1776) 
2  W.  Bl.  1378  is  not  law  in  this  country. 
Section  73  of  the  Contract  Act  imposes  no 
exeception  on  the  ordinary  law  as  to  dama- 
ges, whatever  the  subject-matter  of  the  con- 
tract. In  cases  of  breach  of  contract  for 
sale  of  immoveable  property  through  in- 
ability on  the  vendor's  part  to  make  a  good 
title  the  damages  must  be  assessed  in  the 
usual  way  urjless  it  can  be  shown  tbat  the 
parties  to  the»ooutract  expressly  or  impliedly 
contracted  that  this  should  not  render  the 
vendor  liable  to  damages.  Pitamber  Sun- 
darji  v.  Cassibai  11  Bom.  272,  distinguished, 
RaNGHHOD  u.  MANMOHANDAS.  82  B. 
165 

SO  Ss.  73,  107  -Damage  for  bnach — Mis- 
take unilateral  does  not  vitiate  the  con- 
tract. 

Where  both  parties  to  a  contract  are 
agreed  as  to  the  sale  and  purchase  of  a 
particular  parcel  of  goods,  the  mistake  of 
the  defendant  as  to  their  quality  does  not 
invalidate  the  contract.  L.  R.  6  Q.  B.  697, 
F;  4  Bing.  722,  15  B.  L.  R.  276  (292),  19 
A.  535,  6  0.  67,  29  I.  A.  202—4  Bom.  L.  R. 
793,  30  C.  548-5  Bom.  L.  R.  621  and  28 
C.    577,    578,  R. 

The  Contract  Act,  1872,  does  not  sanc- 
tion or  permit  an  action  for  breach  of  con- 
tract of  sale,  save  where  specific  damage 
is  proved  to  have  resulted  from  the  breach. 
Section  73  of  the  Act  not  only  confines  the 
right  of  relief  to  the  party  who  suffers,  but 
provides  how  his  loss  is  to  be  measured, 
what  It  is  to  include  and  what  to  exclude 
and  what  circumstances  the  Court  must  take 
into   account   in    estimating   the   loss. 

Henoe,  in  cases  of  breach  of  contract, 
it  is  not  permissible  to  the  aggrieved  party 
to  file  a  suit  to  recover  the  price  of  the 
goods  in  dispute.  Under  the  Act,  the  ag- 
grieved party  must  sell  the  refused  goods 
and  then  seek  to  recover  the  loss  if  any  ac- 
cruing on  such  sale.  P.  R.  AND  Co  v. 
BHAGWANDAS  CHATURBHUJ,  10  B  L  R 

IU8. 
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31     S.    74 — Higher  rate    of  interest. 

Where  the  stipuUtion  is  retrospective, 
and  the  increased  rati  runs  from  tho  dale 
of  the  bond,  and  not  merely  from  the  daib 
of  default,  it  is  always  to  be  considered  as 
a  penalty    within    the    meaning  of    S.    74. 

An  agreement  to  pay  enhanced  rate  of 
interest  for  the  future  may  be  a  p-^nalty 
under  S.  74*of  the  Contract  Act  as  amend- 
ed in  1899  whatever  may  have  been  the 
law  before;  and  an  agreement  to  pay  corn- 
pound  interest  combined  with  one  for  en- 
hanced rate  of  interest,  being  in  excess  of 
and  outside  the  ordinary  and  usual  stipu- 
lation, should  be  considered  to  involve  a 
penalty.  But  compound  interest  is  in  it- 
self a  perfectly  legal  provisiona  and  not  a 
penalty. 

An  agreement  to  pay  a  higher  rate  of  in- 
terest with  a  proviso  for  reduced  rate  oa 
punctual  payment  is  not  the  same  thing  aa 
an  agreement  to  pay  the  higher  rate  oq 
default,  and  if  the  debtor  does  not  eara 
the  reduction  by  fulfilment  of  the  condi- 
tion, no  question  of  penalty  arises  whea 
the  creditor  claims  the  higher  rate,  34  C. 
150;  14  C.  P.  L.  R.  53,  F.  1  N.  L.  R.  9, 
F.  and  qualified',  and  Wallis  v.  Smith,  '21 
Ch.  D.  242,  R.  JAGANNATH  PRASHaD  u. 
BALICHAND,    4   N    L   E  187- 

32  S.  74 — Interest  at  enhanced  rate  on 
default,    when  penal — Penalty. 

Held,  that  an  agreement  for  enhanced 
interest,  simple  or  compound,  payable  pro- 
spectively from  date  of  default  may  or  may 
not  be  a  penalty  according  to  the  circum- 
stances of  each  case  29  M.  491  15  A.  232,  30 
C.  15  referred  to.  S  C.  No.  296  distin- 
guished. 

Held,  further,  tbat  a  covenant  for  in- 
terest  at  an  enhanced  rate  to  take  effect  re- 
trospactively  from  date  of  the  bond  is  neces- 
sarilv  a  penalty  12  M.  161,  2  C.  W.  N.  234, 
2  O.'W.  N.   333  referred  to. 

Held,  also  that  whflre  no  unfair  advarr- 
tage  has  been  taken,  a  debtor  is  not  entitled 
to  relief  merely  because  in  case  of  default 
the  terms  accepted  by  him  are  markedly 
less  favourable.  10  M.  203  referred  to,  MU- 
SAMMAT     MUNNA   v.  RAM    PRASAD.     U 

0  C  807 

33  S.  107—10  B.  L.  R.   1113  No.  30  supra, 

34  129 — Probate  and  Administration  Act 
V  of  1881   S.    78— Continuing  guarantie. 

When  a  person  becomes  surety  that  an 
administrator  will  duly  get  in  and  administer 
the  estate  of  a  deceased  person,  this  is 
not  a  continuing  guarantee  within  the  mean- 
ing of  Section  129  of  the  Indian  Con- 
tract Act,  1872.  Such  a  surety  cannot  of 
his  own  free  will,  withdraw  from  his  sure- 
tyship. 28  M.  161  followed,  29  C.  68  diss. 
KANDHYA    LAIi  V.    MANKI.     A-      W-     N* 

(1908)288. 

35  S.   151—4   M,  L.  T.    110  No.    13   supra. 

36  Ss.  151,  152  and  154 — Bailment— (jiv- 
i7ig  for  repairs  driving*  b'iam  of  a  seioing 
machine   to  a  smith— Care — Burden  of  proof, 

PlainUB    en  trusted  a  driving   beam,  of 
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bis  sewing  machine  to  defendant  who  was 
a  copper-sniitb,  fur  repaii'.  lie  wanted  a 
broken  tip  soldered  with  copper.  Defend- 
ant undertook  to  do  tli*)  repair.  He  cm-| 
polyed  another  copper-smith  to  do  the  wo»-k 
under  bis  instructions.  In  the  course  of  the 
soldering,  excessive  boat  was  applied,  pnd 
the  other  tip  of  tliu  driving  beam  was  melted 
rendering    tlio      driving    beam    useless. 

Jlcldy  in  a  suit  for  dnmages,  that  S.  151 
of  the  Contract  Act  governed  the  case,  and 
that  the  section  required  from  the  defend- 
ant  the   care  of    a  t^killed    copper-bmiih. 

Jlcld,  also,  that,  if  a  man  undertakes, 
whether  for  reward  or  not,  to  do  some- 
thing requiring  epccial  skill,  he  may  be  fairly 
called  on,  if  things  go  wrong,  to  prove  his 
competence.  Sm.  L.  0.  1.  167,  U  B  R  (1897- 
IGOI).  11,  337,  3  H.  and  C.  696  referred  to. 
MOHAMAD  ALI  t;.  NGA  PE.  U  B  R  (1908) 
Contract  P  11. 

37  ^-  ^^ — I'aionor  and  'paionee — Pownor 
not  ctV7iei  hut  having  a  right  to  possession — 
Suit    ly  ovvcr  for  nedaration   of  his  title. 

A  person  who  had  obtained  possession 
of  certain  m.oveable  property  belonging  to 
a  minor  in  the  copacity  of  a  trustee,  and 
who  bad  been  allowed  to  retain  posse.';sion 
of  such  property  after  the  minor  came  of 
age,  pawned  some  cf  it  to  persons  wbo 
were  found  to  have  acted,  negligently  per- 
haps, but    honestly    and  in  good  faith. 

Held,  that  the  pledge  was  valid,  but  tbe 
owner  was  entitled  to  a  declaration  of  bis 
right  to  redeem  the  articles  so  pawned. 
SUISDAR  DEO  v.  BHAGWAN  DAS  AW 
N  1908  P  57=80  A   165 

88  ii>  191,  J9>i— Maintainability  of — Be- 
ceiver  appointing  tehsildar — Agent  and  sub- 
agent, 

A  suit  for  accounts  is  not  maintainable 
by  the  owner  against  a  tehsildar,  wbo  was 
appointed  by  a  receiver  to  bis  istate. 

Tbe  tehsildar  /defendant)  is  a  sub  agent 
under  tbe  receiver,  wbo  may  be  regarded  as 
tbe  agent  of  tbe  principal  (plaintiff),  and,  as 
sub-agent,  be  is  liable  to  render  accounts  to 
tbe  receiver,  and  not  to  the  principal.  JO- 
TINDRA  NARAIN  AOHARJA  CHOWDHU- 
RY  t;.  RAJENDRA  KISHORE  DAS.  8  C 
L.  J  114. 

89  S.  196 — Champerty  Pleaded  by  a 
third  party— Gambling  in  litigation— Public 
joolicy — Purchase  from  limited  oi07ier—0n\is 
on  purchaser,  extent  of— Ratification— Legal 
necessity — Recovery  by  reversioner — Mesne  pro- 
•  iits. 

In  India  an  agreement  cannot  be  avoid- 
ed on  tbe  ground  of  champerty  4  I.  A.  23  =  2 
C.  233,  20  1.  A.  112,  9  0.  W.  N.  477  =  32  I.  A. 
113  =  27  A.  271,  followed. 

Tbe  agreement  in  this  case  provided  that 
oQt  of  tbe  purchase  money  which  was  fixed 
at  Rs.  52,600,  Rs.  600  only  was  to  be  paid 
down  and  tbe  balance  wben  tbe  property 
should  be  recovered. 

Held,  that  tbe  agreement  was  generally 
of  a  cbampertous  characteir  but  was  not 
void  on  that  account,  nor  was  it  opposed   to 


Contract  Act    [Contd.) 

public  policy  and  void  as  such  by  reason  of 
the  stipulation  relating  to  the  payment  of 
consideration. 

An  assigQinont  cauDot  be  quebtioued  aa 
unfair  and  unconscionable  by  a  person  uho 
was  not  a  party  ^j>   the   assignment 

One  who  claims  title  under  a  conveyance 
ffom  o  Hind*%  woman  Vi.Lb  the  usual  limited 
interest  which  a  Hindu  woman  tak-^i,  atid 
wbo  seeks  to  enforce  that  title  again.sL  rever- 
sioners, is  always  subject  to  the  burden  of 
proving,  not  only  the  genuineness  of  hia 
convoyancp,  but  the  full  comprehension  by 
the  limiied  owner  of  the  nature  of  tbe 
alienation  she  was  making  and  also  that 
alienation  was  justified  by  neceisity,  or  at 
least  that  tbe  alienee  did  all  that  was  reason- 
able to  satisfy  himself  of  the  existence  of  sucti 
necessity.  And  this  burden  lies  the  more 
heavily  on  one  wbo  comes  into  Court  with 
tbe  case  that  be  did  not  take  from  a  limited 
owner,  lut  from  one  whose  title  be  alleges  to 
have  been  adverse  to  that  owner. 

Ratification  in  tbe  proper  sense  of  the 
term,  as  used  with  reference  to  the  Law  of 
Agency,  is  applicable  only  to  acts  done  on  be- 
half of  tbe  ratifier  ;  and  this  rule  is  recog- 
nised in  S.  196  of  tbe  Indian  Contract  Act. 
Where  tbe  defendant  held  possession  of 
properties  under  deeds  of  sale  from  a  limited 
owner,  which  were  found  to  havo  been  exe- 
cuted without  legal  necessity,  the  plaintiff's 
claim  for  mesne  profits  was  allowed.  RAJA 
RAI  BHAGWAN  DAYAL  SINGH  v.  DEBI 
DAYALSAHU.  12  0-  W-  N-  S93  (P-  CO- 
40  S.  231 — Agent— Undii closed  priiicipal — 
^^Discloses  himself' — Strict  construction. 

S.  231  of  tbe  Contract  Act  fIX  of  1872) 
deals  with  the  rights  (a)  of  tbe  principal  and 
{b)  of  the  third  party  in  cases  wliere  the 
contract  is  entered  into  by  tbe  agent  without 
disclosing  tbe  principal.  Tbe  first  clause  re- 
fers to  the  general  case  and  the  rule  is  that 
the  third  party  shall  have  as  against  tbe 
undisclosed  principal  tbe  same  rights  which 
he  would  have  against  the  agent  if  tbe  agent 
bad  been  the  principal.  Tbe  second  clause 
deals  with  tbe  particular  case  where  tbe 
principal  discloses  himself  before  the  con- 
tractis  completed.  Tbe  second  clause  should 
be  read  as  governed  by  tbe  first  clause. 

The  words  "discloses  himself"  in  section 
231  of  the  Contract  Act  (IX  of  1872)  should 
be   coustrued  strictly. 

Per  Balchclor,  J.  : — It  has  been  warmly 
urged  that  the  third  party'<s  right  to  re- 
pudiate, which  is  allowed  if  tbe  principal 
himself  makes  the  disclosure,  should  not 
be  refused  merely  because  the  disclosure  is 
made  by  some  other  person  or  the  inform- 
ation reaches  bim  from  some  other  source. 
But  the  argument  to  my  mind  is  not  con- 
vincing. For  whatever  may  be  the  subjective 
belief  or  conviction  of  the  third  pariy,  it  is 
conceivable  that  be  should  have  no  right 
to  avoid  tbe  contract  unless  the  principal, 
hitherto  undisclosed,  comes  out  into  the 
open  and  claims  the  benefit  of  the  contract 
for  himself,  and  there  would   be  no  hardship 
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in  requiring  tho  third  party  to  challenge  tho 
alleged  principal  as  to  whether  he  makes 
this  claim  or  noi.  LAKSIIMANDAS  v  ANNA. 

6  b  LR731-82  Bom    356 

41  Sec.  245 — Liabilily  of  ■/•etiring  partner^ 
A  partner  who  had  retired  hefore  a  cer- 
tain transaction  with  the  firm  to  whicVi 
he  had  helonged  takes  place,  cannot  be  held 
responsible  unless  it  can  be  shown  that  the 
transaction  who  was  with  either  a  previous 
customer  or  one  who  was  aware  that  the 
retired  partner  had  been  a  partner.  When 
a  person  enters  into  transaction  with  a 
firm  without  even  knowing  that  a  certain 
person  who  has  already  retired  ever  had 
been  a  partner,  such  person  is  clearly  not 
liable  whether  he  has  notice  of  the  retirement 
or  not,  unless  he  has  actually  held  himself 
not  to  be  a  partner,  a  position  which  gives 
rise  to  a  different  class  of  consideration.  If 
a  person  is  a  member  of  a  firm,  and  known 
to  be  such,  persons  dealing  with  the  firm 
may  be  influenced  by  his  credit,  and  unless 
he  takes  proper  steps  to  make  his  retirement 
clear,  he  will  be  held  responsible  to  them 
who  knew  of  his  partnership  and  might  have 
been  influenced    by  the   firm. 

But  it  Is  definite  personal  knowledge 
which  is  required,  not  the  vague  impression 
in  that,  because  a  firm  once  belonged  to  a  joint 
Hindu  family  all  members  of  that  family 
which  may  exist,  although  not  personally 
known  to  the  customer  to  exist,  will  for 
ever  be  liable  unless  they  take  definite 
steps  to  disabuse  him  of  his  vague  impres- 
BioD.  It  cannot  beheld  as  a  principal  that 
when  a  person  has  dealings  with  a  man 
who  was  once  a  member  of  a  joint  family 
and  competent  to  pledge  the  resources  of 
that  family,  such  person  can  hold  the  whole 
of  the  members  who  once  constituted  a  joint 
Hindu  family  responsible  unless  they  have 
taken  the  precaution  publicly  to  proclaim 
their  partition.  If  it  bt  shown  that  the 
father  of  a  minor  son  had  notice  of  a  fact, 
such  minor  cannot  say  that  he^  had  no  no- 
tice. MIAN  AMARSINGH  r.  SETH    CHAND 

MAL,  102  p.  W  R  1908-137  P.  L-  R- 
1908 

42  S.  249  and  261 -Retirement  of  dor- 
ment  partner— Notice  of  dissolution  of  part- 
nership. 75  P  R  1908.  See  Construction  of 
Words  No.  81. 

48  S.  251 — Partner,  power  of  single,  to 
mortgage  partnership  property — A  single  part- 
ner by  objectijig  cannot  vary  articles  of  part- 
nership—  Transfer  of  Property  Act,  S.  £3 — 
Transfer  cannot  be  impeached  by  any  but  the 
creditors  : 

Where  one  of  several  partners  has,  under 
arrangement  with  the  other  partners,  the 
sole  management  of  the  business,  he  has 
the  power  of  borrowing  as  incidental  to  the 
power  to  trade,  and  the  power  to  pledge 
partnership  assets  as  incidental  to  the  power 
of  borrowing  :  Obiter. — The  English  doctrine 
that  a  single  partner  cannot  mortgage  the 
immoveable   property  of  the   firm  does  not 
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apply  in  India.  It  is  not  competent  to  a 
single  partner  to  take  objection  to  the  ex- 
ercise of  any  power  conferred  by  the  articles 
of  partnership.  Where  a  partner  has  power 
to  borrow  or  mortgage  for  the  purpose  of 
trade,  he  has  power  to  give  a  mortgage  for  an 
antecedent  debt.  An  objection  that  a  trans- 
fer of  property  was  made  with  intent  to 
defeat  or  delay  creditors  must  be  taken  by 
the  creditors  and  it  is  not  open  to  others  to 
object  to  the  transfer  on  that  ground.  ASAM 
KANI     RAVUTTAR      v.   SOMASUNDARAM 

GHETTIAR  4  M  L  T  66  =  31  M  206. 

44  S.  253— Provision  in  parnership  deed 
regarding  succession  of  partner's  nephew  on 
partner's  death — Partnership  terminable  at 
will,   and   not  for  a  term. 

Where  a  deed  of  partnership  provides 
that,  on  the  death  of  one  of  the  partners, 
his   nephew   should    act  in    his   stead. 

Held,  that  the  provision  did  not  con- 
stitute the  partnership  as  one  for  a  term 
intended  to  run  during  the  life  time  of  the 
partner,  but  only  a  parnership  dissoluble 
at  will.  13  Ch.  D.  863  and  7  Ir.  411  R.  SOURI 
AYYANGAR  v.    SRINIVASA    AYYANGAR, 

4  M  L  T  478. 

45  S.  26i—See  75  P.  R.  1908  See  Contract 
No.   42  supra. 

Contribution. 

1  Among  co-judgment — Debtors — One 
paying  whole  of  mortgage  decree — Right  of 
purchaser— 26  B.  379  Col.  641  P.  I. 

2  Apportionment  of  mortgage  money. 
Parties — Contribution     against   purchasers — 

5  C.  W.  N.  423  Col,   641    P.  I. 

3  Arrears  of  rent — Suit  for  contribution 
severally  and  jointly — Joint  promisers,  liability 
— Cause  of  action — Liability  of  co-sharer  to 
contribute  even  if  not  sued  by  superior — Costs^ 
contribution. 

The  appellant  and  the  respondent  along 
with  other  persons  were  co-sharers  in  an 
under-proprietary  tenure.  The  superior 
proprietor  sued  the  respondent  and  the  other 
co-sharers  for  arrears,  but  did  not  implead 
the  appellant.  The  suit  was  decreed  ;  the 
respondent  paid  the  whole  decretal  amount 
and  now  brought  the  present  suit  for  con- 
tribution against  the  appellant  for  the  share 
of  rent  due  from  her.  The  appellant  con- 
tended that,  as  she  was  not  a  party  to  th« 
former  suit,  she  was  not  bound  by  the  dec- 
ree, and  that  she  could  not  be  held  liable 
to  the  respondent,  because,  at  the  time 
when  tho  respoudent  paid  the  sum  decreed, 
she  had  no  interest  in  the  payment,  inas- 
much as  at  that  time  she  had  no  interest 
in  the  holding,  and  the  superior  proprietor's 
claim  for  rent  was  barred  by  limitation  as 
against  her.  The  appellant  also  urged  that  she 
was  not  liable  for  any  part  of  the  costs 
incurred  by  the  respondent  in  the  former 
suit. 

Held,  that  a  person,  liable  with  others 
jointly  and  severally  for  rent,  does  not  lose 
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bis  right  of  contribuUon  against  the  othnrs, 
by  failing  to  ask  the  Court  to  make  them 
parties  to  the  suit,  inasmucli  as  the  liabi- 
lity to  coatril)ute  docs  not  depend  upf^n 
the  decree,  but  on  the  fact  that  he  and 
the  co-sharers  wore  in  the  position  of  joint 
promisors  qtia  tlio  superior  proptieto  ;  and 
where  one  of  such  promisors  has  to  dis- 
charge the  whole  debt,  or  a  part  greater 
than  his  share,  he  is  entitled  to  recover 
from  each  of  the  others  a  contribution  or 
proportion  of  the  excess  beyond  his  own 
share   9   0.    B.    49'}    referred    to. 

Held,  further,  that,  as  the  respondent 
could  not  have  avoided  payment  of  the 
whole  rent,  at  tho  time  when  he  was  sued 
and  when  he  had  to  pay  it,  a  cause  of 
action  for  oontributiou  accrued  on  the  pay- 
ment. 

Held,  also,  that  there  could  be  no  right 
to  contribution  in  respect  of  costs  6  N.  W.  P 
A.  0.  R.  192  followed.  MUSAMMAT  KANIZ 
FIZZA    BIBI  V,  SHEO    NARAIN   MISR,   10 

0  C  108. 

4  Arrears  of  rent— Sale  of  putni  taluq 
for  arrears  of  rent— Payment  by  mortgagee 
— Purchaser  of  mortgagor's  interest  benami 
— Suit  against  such  purchaser  34  C.  96  Col. 
324   P.   I. 

5  Auction  purchaser —Suit  for  contribu- 
tion, on  auction  purchaser  being  deprived  of 
a  portion  of  property  purchased.  A.  W.  N 
1905  P   99—27  A.  537  Col.  1556  P.  I. 

6  As    between    judgment- debtors Decree 

against  two  defendants  joinUy — Satisfaction 
by  one  alone — Prima  facie  case,  case  by  pio- 
duction  of  judgment  alone  and  certificate  of 
satisfaction — Joint  tort  feasors — Power  of 
Court  to  go  behind. 

In  a  suit  for  contribution  by  one  joint 
judgment-deblor  agi,inst  them  jointly  in  the 
former  suit  is  conclusive,  not  only  as  between 
them  on  the  one  hand  and  the  decree-holder, 
on  the  other  (who  is  no  party  to  the  contri- 
bution-suits) but  also  as  between  the  judg 
ment-debtors  inter  se.  It  is  not  conclusive 
on  the  question  of  the  liability  to  contribute 
or  tile  extfi.i  of  such  liability,  but  it  is  con- 
clusive in  the  sense  that  it  is  not  open  to 
the  other  party  to  contend  that  the  former 
suit  ought  to  have  been  entirely  dismissed, 
or  that  at  any  rate  he  ought  not  to  have 
been  held  liable  to  the  decree-holder  there- 
in, or  that  the  amount  decreed  was  ex- 
cessive or  fixed  on  principles  erroneous  on 
the  very  face  of  the  judgment.  Without  in- 
fringing the  propriety  of  the  judgments,  it 
is  open  to  the  party  from  whom  contribu- 
tion is  sought  to  plead  and  establish  that 
as  between  the  joint  debtors  the  plaintif!  is 
solely  liable  to  the  debt,  or  that  he  is  not 
equally  liable  with  the  plaintifi,  or  that 
both  being  joint  tort-feasors  in  a  sense  in 
which,  on  public  grounds,  the  right  of  con- 
tribution is  negatived,  the  suit  is  not  main- 
tainable. SIVA  Panda  v.  jujusti  panda. 

M  L  J  1902  P  13  =  25  M  599 

7  Accounts— Mode  of  taking  of—CotUribu- 
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lion  suit — Decree  against  an  estate- -Accounts- - 
Interest. 

In  1826  R.  was  the  owner  and  in  posses- 
sion of  a  l2-anna8  share  of  an  estate,  and 
the  remaining  4  auiias  share  was  tlie  pro- 
perty of  one  K.  Prom  1826  to  1854  R.  and 
after  his  death  hia  heirs  wore  in*  wrongful 
possession  of  tho  remaining  4-aunas  share. 
In  1854  jff  's  heirs  recovered  possession  of 
their  4  annas  share  and  in  18G2  they  in- 
stituted a  suit  for  mesne  profits  against 
those  persons  v/ho  were  copartners  in  the 
estate  at  the  time  of  its  institution.  Both 
in  form  and  substance,  the  suit  sought  to 
charge    them   as  such. 

The  final  decree  in  the  suit  was  passed 
in  1882. 

The  plaintiff,  on«  of  the  heirs  of  B.,  sued 
his  other  heirs  on  the  allegation  that  he  had 
paid  a  larger  amount  towards  the  satisfac- 
tion of  the  decree  passed  in  1882  than  pro- 
perly fell  to  his  share  as  betv/een  him  and 
his  co-debtors. 

The  decree  had  been  satisfied  by  pay- 
ments made  from  time  to  time  on  behalf 
of  the  several  co-partners  from  1883  to  1889 
and  during  this  period  interest  ran  on  sa 
much  only  of  the  amount  of  the  decree  as  for 
the  time  being   remained    unsatisfied. 

Between  1854  and  1882  several  changes 
took  place  in  the  distribution  of  interests 
amongst  the  difierent  branches  of  R.'s  fa- 
mily. 

The  Garo  Hill  Treasury  held  a  sum  of 
money  to  the  credit  of  the  co-partners  in 
separate  accounts  and  derived  as  income 
from  a  portion  of  the  estate.  That  sum  of 
money  was  also  paid  towards  satisfaction 
of    the  decree. 

Held,  that  the  cause  of  action  in  the 
suit  was  the  wrongful  enjoyment  of  the  4 
annas  share  by  the  12  annas  share-holdera 
collectively  as  part  of  their  family  estate,  and 
the  decree  which  followed^  being  in  effect 
one  against  the  estate,  was  against  those 
who  were  co-partners  when  it  was  passed 
and  that  the  co-sharers  were  bound  to  con- 
tribute according  to  the  shares  they  then 
held  in  the  estate. 

Held,  also,  that  inasmuch  as  each  pay- 
ment so  far  as  it  went,  stopped  the  running 
of  the  interest  of  the  decretal  amount,  the 
beneSt  of  that  cessation  of  interest  ought 
!  to  go  in  relief  only  of  those  who  made  tb« 
payment  and  not  of  those  who  continued  ia 
default.  Acoordingly  accounts  were  directed 
to  be  taken  on  the  following  principle,  viz.f 
interest  to  be  computed  on  the  total  prin- 
cipal of  the  j.udgment-debt  to  the  date  of 
the  final  extinguishment  without  regard  to 
the  sums  from  time  to  time  paid  on  account, 
and  ioterest  at  the  rate  on  each  amount  so 
paid  from  the  date  of  the  payment  until  the 
final  satisfaction  of  the  decree  to  be  credited 
in  favor  of  the  party  on  whose  behalf  it  was 
paid,  decree  depending  on  the  result. 

Beld^  further,  that  the  money  in  the 
Garo  Hill  Treasury  not  being  held  in  joint 
acQOUDt  the  sharers  were  not  eatktlad  io  ere- 
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dit  for  larger  suras  than  thoao  stood  to  their 
accounts  without  prejudice  to  their  rcmedias 
for  excess  amounts  claimed  by  them.  JO- 
TINDHA  MOHUN  LAHIRI  v.  GURU  PRO 
SUNNO  LAHIRI.  31  I-  A.  94-8  C  W-  N- 
626    31  C    597  ( p.  O- 

8  Appeal  by  one  of  several  defendants — 
No  appeal  by  plaintiff.  31  C.  643  Col.  1616 
P.  I. 

9  Arrears  of  rent,  sale  for — Decree  for 
contribution  against  several  defendants — 
Appeal  by  one  alone.  6  C.  W.  N.  794  Col. 
1645  P.  I. 

10  Co-mortgagor —  Charge  —  Limitation 
Act  Art  132— Constribution  of  Statute.  26 
A.  227  Col.  704  P.    I. 

11  Co-mortgage  —Charge,  suit  to  enforce  - 
Limitation.     1  A.  L.  J.  276  Col.  1935  P.  I. 

12  Co- sharers  making  default  —  Revenue 
sail- -Whpther  tort  feasors- -Purchase  by  co- 
sharers — Costs — Reveyiue  sale  set  aside — Con- 
tribution between  purchasers. 

When  a  revenue  sale  is  set  aside  by  a 
Civil  Court  on  account  of  irregularities  and 
one  of  the  purchasers  is  saddled  with  the 
coals,  he  can  maintain  a  suit  for  contribution 
against  the  other  purchasers— Co  sharers  who 
default  in  payiug  Gavernmen^  revenue  com- 
mit no  tort  iigaiubt  other  cosharors.  If  they 
commit  no  wrong  in  defaulting  and  are  per- 
mitted to  buy  at  the  subsequent  revenue 
aiilo,  tiiey  commit  no  tort  in  buying  benami. 
LALA  RAMBEYAS  LAL  v.  SHEOJl  SINGH. 

5  C  L.  J  64. 

13  Co-sbarers— Suit  for — Rent  paid  by 
one  co-sharer  for  the  entire  holding — 6  C  W 
N    903    Col   322    P    I. 

14  Co-sureties— Mortgage  — Sale  of  pro- 
perly of  one  or  more  out  of  several  Co  mort- 
gagors- 26  A  407  Col  645  P  I. 

H)  Co  owners — Improvement  effected  by 
co-tiwners  of  a  hat  to  save  the  hat  from  for- 
feiture.    32   C   874   Col  328  P  I. 

18  Costs — Suit  against  three  defendants — 
Decree  against  all  for  payment  of  plaintiff^ s 
costs— Payment  of  entire  costs  by  one  defend- 
ant—Suit  by  him  against  his  co-defendants  for 
contribution — Maintainability . 

A,  B  and  C,  being  defendants  in  a  par- 
tition suit,  were  ordered  to  pay  the  costs 
of  the  Plaintilf  therein.  A  was  impleaded 
because  he  held  a  mortgage  which  had  been 
executed  in  his  favour  by  B  over  a  portion 
of  the  property.  Upon  a  warrant  of  attach- 
ment being  issued  against  A,  he  paid  the 
whole  amount  due  in  respect  of  the  costs^ 
and  now  sued  B  acd  C  for  contribution. 
Held,  that  he  was  entitled  to  contribu- 
tion. Pakire  v  Tasadduq  Husain,  (I  L  R 
19  All  462),  distinguished. -SHAKUL  KA- 
MEED  ALIM  SAHIB  v.  SYED  EBRAHIM 
SAHIB,     26  M  873. 

17  Defaulters.  Effect  of— Contribution. 
Suit  for.  Limitation,  8.  0.  L.  J.  93.  Col: 
184    P.  I. 

18  Judgment  debtor— Jurisdiction,  suit 
for  contribution  arising  out  of  satisfaction 
of  a  joint  decree    for  costs,    3   A   L  J   6  =  28 
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A  292  Col   786   P  I. 

19  Ju'lgmont- Debtor— Joint  decree.  4 
A  L.  J.  548  =  A.  W.  N.  1907.  P,  230.  Col:  786 
P.  I. 

20  Judgmeiit-dibtor.  26  M  373  Se« 
contribution    of  cost  a  N'>  16  supra. 

21  Judgement  debtor— Construction  of 
d'Guraont -Oral  agreement.  25  A  337  Col 
203  P  I. 

22  Joint  wrong-doers  Suit  for — Joint 
tort  feasors. 

The  question  as  to  whether  as  between 
persons  against  whom  a  joint  decree  haa 
boon  passed  ther«  is  any  nght  of  contribu- 
tion at  all  depends  upon  the  question  whe- 
ther the  defendants  in  the  former  suit  were 
wrong-doors  in  the  sense  that  they  knew  or 
ought  to  have  known  that  they  were  doing 
an  illegal  or  wrongful  act.  In  that  case  no 
suit  will  lie.  If  the  defendants  in  the  for- 
mer suit  were  not  guilty  of  wrong  in  tliat 
sense  but*actod  under  a  bunafide  claim  of 
right  and  had  reason  to  suppose  that  tiiey 
had  a  right  to  do  what  they  did  then  they 
may  have  a  right  of  contril)ution  i^itcr  se  and 
tho  Court  should  inquire  what  share  tha  y 
each  took  in  the  transaciion.  8  T,Z?  18,  62 
/I  and  E  5/  at  p  74—4  Bmg  Rep  66  1  M 
and  W  504  L  R  App  Gas  for  1894  p  313,  7 
W  R  381  5  Cal  720  13  Cat  300  referred  to. 
HARI  SARAN  MaITRA  v.  JOTINDRA  MO- 
HaNi  LAHIRI.    6  W  N  C  P  898- 

23  Joint  wrong- doers— Contribution — Joint 
tort-feasors. 

In  this  case  the  plaint  stated  that  de- 
fendant purchased  one-third  share  of  some 
lands  contained  in  two  jamas  from  B, 
widow  of  plaiotifis'  brother,  and  that  they 
did  not  pay  their  share  of  the  rent,  and  that 
plaintiffs  were  obliged  to  pay  the  rent.  The 
present  suit  was  brought  to  recover  the 
amount  paid  on  their  behalf  to  th3  land- 
lord. It  was  contended  for  defendants  that 
plaintiffs  being  tort  feasors  the  suit  did  not 
lie,  plaintiffs  having  wrongfully  kept  difend- 
ants    out  of  possession. 

Held,  that  plaintiffs'  possession  not  be- 
ing shown  to  be  that  of  tort  feasors  they 
were  entitled  to  recover  from  defendants  rent 
paid  by  them  for  the  portion  of  the  land 
purchased  by  defendants.  MOHESH  CHAND- 
RA   MUNDLE   v.     BOYDYA     NATH     VaI- 

TaNDI.    6  W  N  C  88. 

24  Joint  wrong-doers— Decree  for  costs — 
Jurisdiction   7    P.   li.    1901    Col.    1064   P.  I. 

25  Of  Labour  Act — Artificial  cliannel  — 
Meaning  of,  Jala, — Customary  supply  of  la- 
bour— Irrigation  works,  AjNIBaLAVANA  v, 
THE  SEGRKrARY  OP  STATE  28  M  539- 
See  Orant  of  Construction. 

26  Mortgage — Equity  of  redemption  pur- 
chased by  a  mortgagee  from  one  of  the  mort- 
gagors. 

Where  a  mortgagor  died  leaving  three 
sons  who  became  equally  entitled  to  the 
equity  of  redemption,  and  one  of  the  sons 
sold  his  one-third  share  in  the  equity  of 
redemption   to    the    plaintiff   mortgagee. 
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Held,  that  the  plaintifl  was  entitled  in 
a  suit  to  realise  his  mortgage  debt  to  give 
credit  only  for  that  which  his  vendor  would 
have  been  liable  to  pay,  namely,  one- third 
of  the  mortgage  debt.  MUTTY  LAL  PAL 
V,  NANDU  LAL  NEOGI,  12  C  W  N  745 
=  8   C  L  J  92. 

27  Mortgage — Valuation  of  properties  for 
the  purpose  of  ascertaining  their  liability 
to  contribution  2  A.  L.  J.  307—37  A.  549  Col. 
651   P.    I. 

28  Mortgage — Purchaser  of  a  portion  of 
property— Charge.  2  A.  L.  J.  098  Col.  642 
P.   I. 

29  Mortgage  — Purchse  by  mortgagee  — 
Order  absolute— Notice — Contribution.  4  0. 
L.  J.   317   Col.   642  P.  I. 

30  Mortgage — Conlrihulion — Prior  and 
puisne  mortgages — Sale  of  one  of  the  properties 
subject  to  a  second  mortgage  in  execution  of 
decree   obtained  on  prior  mortgage. 

The  answer  to  the  question,  whether 
the  mortgagee  having  himself  purchased 
part  of  the  mortgaged  property  can  throw 
the  whole  burden  of  the  mortgage  on  the 
remainder  of  the  mortgaged  property  de- 
pends on  the  circumstances  under  which 
the  purchase  was  made.  Supposing  A,  and 
B.  are  mortgagors  of  certain  property  which 
they  have  jointly  mortgaged  to  G.  If  C.  the 
mortgagee  himself,  purchases  the  equity 
of  redemption  from  A,  it  is  clear  that  he 
cannot  be  permitted  to  throw  on  JB.'s  share 
the  whole  burden  of  his  mortgage.  In  such 
a  ease  B.'s  share  can  only  be  saddled  with 
the  proportionate  amount  of  the  mortgage- 
debt.  But  if  C.'s  purchase  was  at  a  sale 
in  execution  of  a  decree  obtained  on  a  prior 
mortgage,   the   case  is   different. 

Where  property  mortgaged  under  an 
earlier  mortgage  is  sold  in  execution  of  a 
decree  obtained  on  the  mortgage  and  is  thus 
swallowed  up  the  subsequent  mortgage  must 
be  satisfied  out  of  the  remaining  property 
mortgaged  with  the  subsequent  mortgagee, 
the  mortgagor  cannot  claim  contribution 
against  the  owner  of  the  property  sold  to 
satisfy  the  earlier  mortgage.  2i  Mad.,  96, 
followed.  BOHRA  THAKUR  DAS  v.  THE 
COLLECTOR  OF  ALIGARH.  3  A  L  J 
489 =W  N  A  1906,  p  150  =  28  A  593 
81  Mortgage— Transfer  of  Property  Act  (IV 
of  1882),  Section  82— Contribution— Prior  and 
puisne  mortgages— Sale  in  execution  of  decree 
on  prior  mortgage — Purchase  by  mortgagee  of 
portion   of  property. 

When  property  subject  to  a  later  mort- 
gage is  sold  in  execution  ef  a  decree  ob- 
tained on  an  earlier  mortgage  in  a  suit  to 
which  the  second  mortgagee  was  a  party, 
the  purchaser  whether  he  be  the  decree-hold- 
er himself  or  an  outsider,  takes  the  pro- 
perty free  of  all  claims  under  the  later 
mortgage.  BALDEO  PRASAD  v.  SHEO 
DIAL.  3  A  L  J  141= W  N  A  1906,  p 
161. 

32  Mortgage— Suit  for  contribution— An- 
nuity charged  on    land— Adveicse  possession 
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—28  A  743    Col.   1380   P.    I. 

33  Mortgage  general — Execution  of  decree-^ 
Purchase  by  decree-holder  of  one  of  several  mort- 
gaged properties— Contribution  %n  execution  not 
allowed. 

A  judgment-creditor,  in  execution  of  a 
mortgage-decree,  which  directs  Ihu  sale  of 
several  properties,  isoutiiiod  to  execute  the 
whole  decree  by  sale  of  any  of  the  properties, 
even  though  he  has  himself  purchadcd  some 
of  the  properties,  iu  execution  of  another 
mortgage  decree,  against  the  same  judgment- 
debtors.  Any  question  of  contribution  which 
may  arise  by  reason  of  the  purchase  by  the 
decree-holder  of  some  of  the  mortgaged  pro- 
perties, must  be  worked  out,  not  in  execu- 
tion-proceedings, but  in  a  separate  suit  pro- 
perly framed  and  in  the  'presence  of  all  the 
necessary  parties  4  C  L  R  154  App.  4  C  L  J 
195  and  4  C  L  J  317  doubled.  AMEER 
CHAJSD  V.  BAKfcHi  SHIVA  PERSAD  SINGH 
4  C  L  J  578=84  C  13. 

34  Mortgage-Marshalling — Contribution — 
Money  decree — Sale — Purchase  by  mortgagee — 
Purchase  of  part  by  stranger — Decree  for  sale. 

Where  a  mortgagee  brings  mortgaged 
properties  to  sale  lor  execution  of  a  money 
decree  subject  to  the  mortgage  and  part  is 
purchased  by  him  and  part  by  a  stranger, 
no  special  equity  arises  between  the  mort- 
gagee and  the  purchaser  entitling  the  latter 
to  insist  on  thu  satisfaction  of  thu  mortgage 
as  far  as  possible  from  the  properties  pur- 
chased by  the  mortgagee.  The  debt  must 
be  considered  extinguished  to  the  extent  of 
the  proportion  failing  on  the  properties  pur- 
chased by  the  creditor  ;  and  the  purchaser 
is  liable  to  pay  the  proportion  of  the  debt 
falling  on  the  lands  purchased  by  him.  So 
held  by  Jenkins,  G.  J.  and  Candy  0.,  Fulton  J. 
diss. 

Per  Fulton  J. — Where  the  mortgagee 
himself  sells  the  properties  in  execution-of 
a  money  decree  and  in  part  purchases  the 
property  himself,  a  special  equity  arises  and 
the  mortgagee-purchaser  should  be  consider- 
ed satisfied  to  the  extent  of  the  value  of  the 
properties  purchased  by  him.  If  the  mort- 
gagee purchased  first,  this  result  must  follow 
but  if  the  stranger  purchased  first,  subject 
to  the  mortgage  and  then  the  mortgagee, 
the  purchaser  will  have  to  pay  the  debt  in 
proportion  to  his  purchase.  i'AKIRAlYA  v* 
GADIGAYYA.     3  JB-  L-  R.  628- 

85  Mortgage — .^uit  upon— Parties  — Con- 
tribution against  purchasers.  5  G.  W.  N.  423 
Col.  641  P.  1. 

36  Mortgage — Necessary  parties — Contri- 
bution against  an  auction  purchaser  ol  a  part 
of  the  mortgaged  property  purchased  by 
mortgagee  oi  the  whole  mortgaged  property 
in  sati&taction  of  his  decree.  1  A.  L.  J.  564 
Col.  566  P.  I. 

37  Mortgage — Eguitable  claim. 

A  claim  for  contribution  between  pur- 
chasers of  different  portions  of  mortgaged 
property  is  an  equitable  claim  and  in  deter- 
mining the  amount  of   the  claim  an  equitable 
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view  of  all  the  circumatanccg  attending  the 
caso  sUoulcl  be  taken,  MAONIIIAM  y.  MKH- 
DI  HUSSEIN  KHAN.  g.  c  W-  N-  30  ;  81 
C   95  at  104 

38  Parlies  —  Contribution  —  Pleadings  — 
Agreement  to  make  contribution — Agreement  re- 
lied upon  by  plaintiff  found  i)ivalid — Decree 
on  general  right. 

Tlie  plaiatill  in  his  suit  for  contribution 
relied  upon  an  agreement  by  which  defdud- 
auts  had  bound  themselves  to  pay  him  fixed 
amount  of  contribution.  The  defendants  did 
not  deny  their  liability  to  contribute,  but 
pleaded  that  the  agreement  was  not  valid. 
On  appeal  the  suit  was  dismissed  on  the 
ground  that  it  was  bad  for  misjoinder  and 
that  the  agreement  relied  upon  by  the  plain- 
tiff  was  not  valid. 

Held,  that  as  all  the  parties  liable  to 
contribute  were  proper  parties  to  the  suit 
there  was  no  misjoiudor  ;  and  that  the  lower 
appellate  Court  instead  of  dismissing  the 
suit  should  ^have  determined  the  amount 
payable  by  the  defendants.  PERIYA  AIYA 
V.  MUTHU  KANA  RANA  VENA  VENKA- 
TACHELLUM  GHETTIAR.     15  M-  L-  J-  24- 

39  Purchaser  of  equity  of  redemption  — 
Suit  for  contribution.— 3  N  L  R  92  Col 
705    P    I. 

40  Purchaser— On  auction  — 2  A  L  J24:4:  = 
27   A  537— See  No  5  supra. 

41  Purchaser— Suit  for  contribution  by 
purchaser — Decree  for  rent  for  a  period  an- 
terior to  sale,  6  C.  W.  N.  794.  Col:  119. 
P.    II. 

42  Persons  equally  liable  for  payment 
of  Government  Revenue.  HOC  279.  See 
Contract    Act   S  69   ho  26    P   II. 

43  Release  on  judgment  debtor — Revivor 
— Execution  against  others — Contribution. — 
4  A.  L.  J.  405  =  A.  W.  N.  1907.  P.  164.  Col: 
2023-P.    I. 

44  Representative  -Payment  of  decretal 
amount  by  one  of  the  representatives  of  the 
mortgagor -Charge— Contribution— 9  U.  W. 
N.   8(35.   Col:    644.    P.    I. 

45  Rent — Putni  taluq— Mortgage— Sale  in 
execution — Arrears  of  rent  due  previous  to 
sale.  9  C.  W.  N.  670=32  C.  643.  Col: 
322.  P.    I. 

46  Suit  for  contribution  of  amount  realised 
as    revenue. 

Since  the  arrears  of  revenue  on  the 
entiri  estate  realized'  by  Government  accrued 
aiter  the  date  of  the  sale  the  plaintiff  could 
not  be  regarded  as  bringing  this  suit  as 
the  representative  in  interest  of  his  vendor. 
He  v\^as,  therefore,  entitled  to  claim  contri- 
bution. 

The  claim  of  contribution  generally  ari- 
ses in  cases  whore  the  party  seeking  con- 
tribution has  himself  paid  the  amount  in 
respect  of  which  contribution  is  sought. 
THE  MAHARAJA  OP  VIZI ANAGA RAM  v 
SRI  RAJAH  SETRUCH1<:RLA  SOINIASE 
KHAHARAZ.    13  M  L  J  83-26  M   686. 

47  Suit  for  contribution  from  co  sharer 
for  money  paid  for  Govcnmiont  revenue,  li- 
naitatiofl    for— 23  M    193  Col.    1934    P.   I, 
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48  Suit  for  contribution  -Putni  Taluq— 
Mortgage— Sale  in  execution  — Arrears  of  rent 
due  previous  to  sale.  32  C.  643  Col.  322 
P.    I. 

49  Suit  for  contribution — Transfer  in 
writing  of  a  money  decree  to  one  of  the 
judgmont  debtors.  10  B.  L.  R.  89-3  M.  L. 
T.  175  -32   B.    195    Col.    1502    P.    I. 

50  Set  off— Civ.  Pro.  Code—S.  Ill— Barr- 
ed  items,   set   off. 

Where  in  a  suit  for  contribution  by  a 
co-sharer  for  a  certain  sura  of  money  paid 
on  behalf  of  his  other  co-sharers  to  discharge 
a  decree  for  rent  obtained  against  them 
jointly  the  latter  (i.e.,  the  defendant)  claimed 
a  set  off  on  account  of  previouse  payments  by 
them  of  similar  decrees  for  the  benefit  of 
the   plaintiff  amongst  othccs. 

Held:— Tha.t  no  question  of  limitation 
arose  as  regards  the  claim  for  set  off.  The 
remedy  might  have  been  barred  but  the 
right  to  the  debt  was  not  extinguished.  G 
C.  310  ref.  to. -GAJADII  \  U  MAHCO  v. 
RAGHUBAR   GOPE.     12  C    W"   N   60- 

51  Small  cause  nature  suit— Te3t--Second 
appeal    30  M.  212  Col.  786  P.  I. 

52  Suit  for — Res  judicata — Civil  ProcB' 
dure  Code  (Act  XIV  of  1882),  section  13 — Suit 
for  arrears  of  maintenance — Suit  fur  con- 
tribution. 

An  estate  was  transferred  in  various  por- 
tions to  several  persons  by  way  of  sale  and 
mortgage.  One  F.  A.,  who  had  a  claim  for 
maintenance,  brought  a  suit  agains*'-  the 
several  possessors  of  the  property.  The 
Court  discharged  soma  of  the  defendants 
and  passed  a  decree  against  the  plaintiff  and 
some  others  who  were  defendants  in  the 
suit.  The  plaintiff  appealed  agninst  che  de- 
cree making  his  co-defcndanls  and  F.  A.  re- 
spondents. The  Court  of  appeal  did  not  in- 
terfere with  the  decree  and  diiected  that 
because  a  joint  decree  had  been  passed 
against  a  few  persons,  if  any  of  them  was 
compelled  to  pay  more  than  his  proper 
share,  he  could  call  on  the  others  to  con- 
tribute whom  he  considered  liable.  Until 
the  liability  v/as  apportioned,  the  appellant 
could  not  say  that  the  decree  was  wrong 
inasmuch  as  it  awarded  more  than  his  quota. 
The  plaintiff  now  sued  his  codefenJana 
for  contribution.  Two  of  the  defendants 
pleaded  that  the  suit  agimst  them  waa 
barred  under  section  13  of  the  Code  o£ 
Civil   Procedure. 

Held,  that  in  the  fiist  a  lit  brought  by 
F  A  it  was  necessary  for  the  Cjuto  in  order 
to  give  the  plaintiff  his  proper  i.lief  to  decide 
the  right  of  the  dofendanLs  inicr  sc.  Had 
tbo  Court  finally  decided  the  niittor,  the 
decision,  in  that  case,  would  have  been  res 
judicata.  In  appeal,  however,  the  Sub  Judge 
advisedly  and  distinctly  refused  to  decide 
the  master.  Couocquontly  there  was  no  res 
judicata  as  to  this  po.nt— MANIK  CHAND 
V     RAJA     TASADDUIC    R\SUL    KHAN.     % 

0.  C.»  303 

53  Surety     to     bo     indomaifiod     by    tha 


(  r,43  ) 


CIVIL  DIGEST  OF  OASRS. 


(     644     ) 


Contribution    (Contd.) 

principal.     2G  M.  322  Ool.  357  P.  I. 

Note   26  M.   322  rmd  for  26  M.  222. 

54  Transfer  of  Property  Act— Cbargo — 
Puruliaacr  of  a  portion  of  mortgaged  pro- 
perly paying  monoy  to  pay  off  a  prior  mort- 
gage who  actually  Bupplies,  pays  the  money 
<)  O.  G.    '250  (B.)  Ool.    598  P.  I. 

55  Voluntary  payment — Assessment— Pay- 
ment by  A  of  assessment  due  cu  B's  land 
does  not  give  A  a  charge  on  such  land  26  B. 
487   Col.    1936   P.   I. 

Contributory  negligence. 

See   Tort  Negligence. 
Convenience. 

Ptpdemption  -Interest  on  mortgage  debt 
— When  interest  ceases  to  run— Deposit  by 
mortgage.     27   B.   23   Ool.   649  P.   I. 

Conversion. 

1  Christian  cotivert^s  righl  to  inherit — 
Shanars. 

By  custom  among  Shanars,  conversion 
does  not  deprive  the  convert  of  his  civil 
rights  in  the  original  family.  He  is  not, 
therefore,  deprived,  by  reason  of  his  con- 
version, of  his  rights  to  inherit  a  share 
in  his  family  property  and  of  manage- 
ment. 

Per  Hunt,  J.— Act  XXI  of  1850,  may, 
with  advantage,  be  adopted  in  Travancore 
Statute  Book. 

Per  Sndasiva  Aiyar,  C.  J. — I  do  not 
feel  prepared  to  agree  with  my  learned  col- 
league, "  that  Act  XXI  of  1850  might  be 
with  advantage  adopted  in  our  Statute  Book" 
in  its  entirety.  I  think,  however,  that,  so 
far  as  the  Hindu  castes  and  classes  lower 
than  Sudras  are  concerned,  it  might  be  dec 
lared  by  statute  that  conversion  to  Chris- 
tianity does  not  entail  forfeiture  of  civil 
rights,  except  the  rights  to  trusteeship  of 
caste  temples.  But  if  such  a  new  Act  is 
passed,  it  should  further  declare  that,  not 
only  does  the  convert  not  forfeit  his  rights 
of  inheritance  to  non-converts,  but  that, 
reciprocally,  the  convert's  properties  can  be 
inherited  by  his  unconverted  relations. 
MA8ANAMUTHU  SIVANA  DUMA  NADAN 
V.  GOPALAKRISHNA  PILLAI    RAMASWA- 

MI  PILLAI,  22  T  li.R  246. 

2  Of  rent  free  grant  into  one  at  a  favour- 
able rate  of  rent — Resumption — Grant  at  fa- 
vourable rate  of  rent,  conversion  of  rent  free 
grant  into  -Perpetual  lease  —  Ejectment  of 
grant-holder  by  notice  under  Rent  Act — Posses- 
sion,  suit  for. 

In  1837  Sambat  B,  made  a  rent-free  shan- 
kalap  grant  to  liis  guru  R.,  of  the  whole  of 
Para  Shiam  Singh  and  R.  and  his  descendants 
continned  to  hold  it  under  the  grant  untii 
about  1850,  A.  D.,  when  the  estate  being  held 
kham;  the  chakladar  insisted  on  the  payment 
of  Rs.  416  a  year  as  rent  or  revenue.  This 
8um  continued  to  be  paid  after  H,,    the  taluk- 
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dar  recovered  possession  and  in    1871,   A.   D., 
he  wrote  to  the  then  holders  of    the   grant,   a 
letter  to   the    effect  that  the    village    of    Pura 
Sliiam   Singh  Chak   Dacheta  was   granted   as 
sJiiinkalap  gurudachchina  and   that  they  were 
always  to  pay  the  rent  and  that   he    nor   any 
one  of  his   family  would   interfere.     The   de- 
fendant,  the   present    talukdar,    ejected    the 
plaintiffs,  the  present   holders   of    the   grant, 
from  the  village  by  notice    issued   under    the 
provisions    of    the    Oudh     Rent    Act,    1886. 
Thereupon  the  plaintifis  sued    the   defendant 
for    recovery  of  possession  of  the   village   and 
for  a  declaration  that    they    were  entitled   to 
remain   in    possession    until   the   grant   at  a 
favourable   rate   of   rent   was   resumed.     The 
Court  of  first  instance  gave    them  a  decree  on 
the   finding  that  the  original  rent   free    grant 
had  been  resumed  but    that   it  was   renewed, 
This  decree  modified  by  the  Lower    Appellata 
Court.     The  plaintiffs  appealed  to    the  Court 
of    the    Judicial    Commissioner    contending 
that    the   assessment    of      the     land    did    not 
amount    to    a    resumption     of    the   rent-free 
grant  but  only  to  a  modification  of  its   terms. 
Held  that  the  letter    written    by   H.   did 
not  create  and  was  not  intended   to  create   a 
fresh  grant   and   the  assessment   of   rent   on 
the    land   previously   held   rent-free    did    nob 
constitute  a  resumption  of  the  original  grant, 
but   merely  modified  its  terms   so   that  what 
was   a  rent-free  grant    becnrae    a   grant    at    a 
rent  of  Rs.  416  a  year,  the  other    terms  of  the 
original  grant  remaining  in  force. 

The  letter  of  H.  created  no  perpetual 
lease  and  the  plaintiffs,  at  tlie  time  of  their 
ejectment  by  notice,  were  holding  the  village 
at  a  favourable  rate  of  rent. 

Held,  therefore,  that  they  had  been  ille- 
gally ejscted  by  notice  under  the  Rent  Act 
and  were  entitled  to  the  relief  prayed  for. 
BALGOVIND  V.    RAMPAL.     4   0-    C.    264. 

3  Of  stolen  goods—  Partnership— Managing 
partner  receiving  goods— Liability  of  the  firm 
for  damages— Measure   of    damages. 

Where  the  managing  partner  of  a  firm 
of  piece-goods  has  received  certain  quantities 
of  stolen  properties  with  full  knowledge  of 
the  character  thereof,  without  the  knowledge 
of  the  other  partners  and  having  sold  soma 
of  the  the  goods,  credited  a  portion  of  the 
value    thereof  in  the  books   of   the  firm. 

Beld,  that  the  managing  partner's  acts 
being  within  the  scope  of  his  authority,  the 
firm  ii  liable  to  the  plaintiff,  the  real  owner 
of  the  stolen  goods,  for  damages  for  con- 
version the  measure  of  damages  being  the 
full  value  of  the  plaintig's  goods  that  have 
come  into  the  hand  of  the  managing  part- 
ner—HURRUGK  CHANDv  GOBIND  LAL 
KHETTHY,     10    C  W     N   1053- 

4  Of  Stolen  Hundi—Suit  on— Payment  by 
drawee  to  loroyig  person — Conversion — Dama- 
ges. 

If  the  drawee  disregards  a  direction  as 
to  where  and  when  the  paymont  is  to  be 
made  appearing  on  the  face  of  the  document 
and   makes  payment    without     due    or    any 
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enquiry    to    a   porson    who  did  not  ovor    pur- 
port   Lo  have    any    ooncoru    wiib    tho  porajii 
to  whom   payment  was  to  be  made,  he  raakoa 
Buch    payment  at    his    pci  il    and  is  liable    to 
pay    daip-'j^es    to  the  lawful    owner    equal    to 
the  full  a.ujunt    to  the  luindi.     UAI    BAIIA- 
DUll  SAHU    LALTA    l^EKSAUD    v.  CHAU- 
LES  CAMPBELL  MCLEOD.     9  C  W  N  Sil 
5     0/  lUife — Mahomedan     Law — Marriage, 
DissoluHun    of — Wife    becoming   a   Christian. 
Where     a    Mahomedan     wif«     embraced 
Christianism  and  the  husband   sought  to  ea- 
force   a  decree    for    restitutiou     of   conjugal 
rights    that  was   passed    before    sha    became 
a  Christian. 

Held^  that  the  decree  could  LiOt  be  en- 
forced inasmuch  aa  the  conversion  of  the 
wifa  had  tha  oticct  of  dieaolution  of  the  mar- 
riage.—IMAM  DIN  V.  HASAN  BIBEE,     85 

P  E  1906-148  PLR1906. 
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\  Co-parcenersbip  between  persona  oon- 
voi  ted  from  the  Hindu  Religion— Difference 
between  co  parcenership  and  inheritauce,  31 
B  25  Col  78  P  I. 

2  Joint  family-Construction  of  compromise 
— Hindu  Law— Eilectof — Deed  of couptomise 
— 1^'emale's  estate.  25  A.  546  Col:  486.  P.  I. 
8  Marriage— Divorce  AcL^JV  of  1869),  Sec 
tion  7 — Divorce — Marriage  between  Hindus — 
Converts — Nature  of  the  marriage  contemplat- 
ed by  the  Act. 

The  marriages  contemplated  by  the  In- 
dian Divorce  Act  18G9,  are,  having  regird  to 
section  7  of  the  Act,  those  founded  on  the 
Christian  principle  of  a  union  of  one  man 
and  one  woman  to  the  exclusion  of  others 
and  consequently  the  Act  does  not  contem- 
plate relief  in  cases  when  the  parties  have 
been  married  under  the  rites  of  Hindu  law, 
a  Hindu  marriage  not  being  monogamous 
on«.  17  Mad.,  235,  followed.  MAGANIA  v. 
PREM  SINGH.     8  S-  L  R-  833. 

4  Marriage — Hindu  Law — Adoption — Gift 
of  a  son  in  adoption  by  a  Hindu  convert  to 
Mahome danism- -Validity  of  such  adoption. 

A  Hindu  father  does  not  lose  bis  capa- 
city to  give  his  son  in  adoption  by  reason 
of  his  conversion  to  Mahomedanism. 

Quare,  whether  this  holds  g.)ud  in  the 
case  of  Brahmaas,  among  whom  the  Datta 
homa  ceremony  is  necessary.  Plaintiff,  a 
Rajput,  whoso  natural  mother  wat,  dead  and 
whose  natural  father  had  beoome  a  converc 
to  Mahomedanism,  was  given  in  adoption  by 
his  uncle  to  whom  the  natural  father  had 
given  the  necessary  authority. 

Held,  that  the  adoption  was  valid. 
SHAM.-ilNGII  V.  SANTaBaI.     25  B  551- 

6  Effect  of  conversion  on  tlie  rights  of  the 
descendants  of  the  convert  Act  XXI  of  1850 
S.l.         ^ 

There  is  nothing  in  the  language  of 
Section  1  of  Act  XXI  of  1850  which  debars 
Courts  from  extending  their  beneficial  pro- 
visions to  the  heirs  of  a  convert  no  loss  than 
to  the  convert  kiinaelf. 


Cjnverts    {Contd.} 

The  conversion  of  a  Hindu  to  Muham- 
madanism  does  not  entail  the  forfeiture  of 
any  rights  to  the  ancestral  property  which 
his  dtscendants  may  otherwiie  po-j  .JS3. 
xMAHr^\  V.  CHAND.     i04   F-  R,  1808  =215 

Conveyance. 


1  Of  Law—Eoidence—Endorscvitnt  07i 
mortgage  by  the  plaintiff  that  hi  was  co-owner 
in  the  property  mortgaged  and  that  he  con- 
sented to   the   mortgage. 

In  1855  the  plaintiff's  father  sued  the 
defendant's  father  for  partition  of  the  pro- 
pjrty  in  suit,  and  it  was  decided  that  tha 
plaintiff's  father  was  nob  entitled  to  sbu,r9 
in  the  land  in  dispute.  In  1879  tha  defend- 
ant mortgaged  the  land  in  dispute  to  a 
third  party,  and  the  plaintiff  assented  to 
the  mortgage  by  an  endorsement  on  tha 
deed  to  the  effect  that  ho  had  half  share  in 
the  laud  and  having  received  one  half  o! 
the  mortgage-money  he  consented  to  thg 
mortgage.  On  the  expiry  of  the  tarm  of 
the  mortgage  the  plaintiff  sued  to  recover 
his  share  in  the  property. 

Held  that  the  oudorsoment  merely  prov- 
ed the  plaintiff's  title  p.gainst  the  mort- 
gagee, but  as  agOiinst  the  defendant  it  wag 
only  a  piece  of  evidence  of  title  to  be  coa- 
sidored  along  with  the  rest  of  the  evidon'^e 
1  Bom.  L.  R.  700;  3.  0.  L.  U.  26  I.  A.  175* 
referred  to.  SUBBAN  SHA3TRI  y.  JIVAN- 
BHAT.    4  BLR  25. 

2  Document—Stamp  Act  Art.  23 — Pressini} 
factory— Partnership — Transfer  of  a  share  i)i 
consideration  of  a  certain  su77i — Document-- 
Belease — Conveyance  on  sale  of  property. 

Where  by  a  document,  the  executing 
party,  purporting  to  be  entitled  to  a  share 
in  a  going  pressing  factory,  transfers  abso- 
lutely the  whole  of  that  share  to  the  other 
person  interested  in  the  factory  in  consi- 
deration of  a  certain  sum,  Mio  document 
is  a  conveyance  on  sale  oi  property.  HI- 
RALAL  NaVALHAM,  IN  THK  MATTER 
OF,  10  B  L  R  730  =  4  M  L  T  145=3^ 
B  505. 

S  Execution  and  Registration — Applica- 
tion to  set  aside  sale  under  S.  310  \  aftor 
application  under  S.  311  withdrawu  —Ju- 
risdiction to  set  aside.  5  O  G  137  Goi.  1516 
P.    I. 

4  Meaning  of  — Havala — Letter  by  a  deb- 
tor authorising  payment  to  his  creditor 
of  money  due  to  him  (the  debtor)  by  a 
third   person.     27    B.   150   Col.    18=50   P.    I. 

5  "Role 'se" — Document     executed     by   a 
benanii   parohaser    professing    to     relinquish 
in  favour   of  the    real    purchaoer 
which    he   might  have  in    virtue 
chase   24  A    372  Col.  889   P.   I. 

Co-oblisrees. 


any  claims 
of  the  pur- 


Suit  by  obligees,  some  of  whom  are  mi- 
nors, after  the  prascribad  period  of  limi- 
tation.    2i>   A    155   Col.  1751  P.   I. 
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Co-owners. 

1  Abandonment— Oo-sharers—Wbon  and 
whothov  long  possession  and  onjoyaiont  will 
constitute  adverse  possession.  120  P.  U.  1903 
Col   2057  P.   I. 

2  Asslg'\me,iit  of  wliole  debt  by  a  co-owner 
loithont  objiction  by  oUiers. 

Whore  a  co  owner  assigned  the  whole 
debt  due  to  a  sliop  to  the  plaintiff,  and  the 
other  co-owner  who  was  made  a  party  t,o  the 
suit  did  not  question  the  assignment,  it  was 
held  thai,  uider  such  circumstances,  the 
assignment  was  good  for  the  whole  amount. 
MALAI    KOLANDAI    ClIETTY    v.    KOYAR 

PILLM.    8  M  L.  T-  294- 

3  Adverse  possession — Hindu  Law  — Pos- 
session of  co-owner —Distinction  of  between 
the  possession  of  a  member  of  a  Joint  Hindu 
I'^*mily  or  of  a  bardar  and  that  of  a  member 
of  a  Mahomedan  Family.  A.  W,  N.  1907  P. 
195  =  4   A.  L.  J.  473  Col.  2059  P.  I. 

4  BiiUdiiig — Suit  for  removal  of  building 
constiucted  by  a  co- sharer  wUhout  the  consent 
of  others  —  Co-sharers  —  Joint  land,  building 
erected  by  a  co- sharer  on. 

Where  a  co-sharer  constructs  a  building 
on  land  belonging  to  him  and  other  co- 
sharers  jointly  without  their  consent,  held, 
that  the  other  co-sharers  are  entitled  to  have 
the  building  removed,  if  tliey  have  objected 
to  it  at  the  first  possible  opportunity  and  no 
great  injury  will  thereby  bo  caused  to  the 
co-sharer  who  has  erected  the  building.  7 
O.  0.  836,  A.  W.  N,  1908  P.  19,  2  A.  L.  J.  455, 
S.  C.  270  referred  to.  BHIM  SHANKAR  DAT 
V.  GANGA  DAYAL.     H  0   C   355. 

5  Co  sharer  cultivating  joint  ivaste  land 
previously  uncultivated — Other  co-sharers 
entitled  to  a  decree  for  joint  possession. 

A  co-sharer,  who  cultivates  joint  waste 
land  (known  as  banjar  land)  previously  un- 
cultivated, cannot  deny  the  rights  of  his  co- 
sharers  to  joint  possession  of  that  land.  13 
0.  P.  L.  R.  153  R.  The  co-sharers  who  are 
thus  entitled  to  a  decree  for  joint  possession, 
should  pay  their  qouta  of  the  expenses  of 
bringing  the  land  under  cultivation,  if  a 
claim  for  the  same  is  made  by  the  co-sharer 
cultivating  the  land.  RATTANLALL  v. 
CHANDANSINGH.    4  N-  L-  R.  114. 

6  Ejectment  of  one  co-owner  by  another — 
Co- sharers — Joi^it  properly — Exclusion  of  co- 
owner — Suit  by  excluded  co-owner  for  joint 
possession — Form  of  decree. 

The  plaintiff,  a  co-sharer,  wrongfully 
excluded  by  the  defendants,  other  co-^sharers 
from  joint  possession  of  property  belong- 
ing to  him  and  to  the  other  co-sharcrs  is 
entitled  to  a  decree  declaring  that  he  is 
entitled  to  joint  possession  of  the  property 
and  an  injunction  restraining  the  defend- 
ants, other  cosharers,  from  dealing  with 
the  property  in  any  way  to  the  exclusion  of 
the  plaii^tiff  wihout  his  previous  consent 
and  directing  that  the  plaintiff  bo  restored 
to  possession  jointly  with  the  defendants. 
W.  N.  All.  189i  p.  1G6,  W.  N.  All.  1904,  p. 
199  referred  to;  W.  N.  All.,  1894  p.  127,  W. 
N.    All.,  1904,    p.  194   distinguished.    NANHI 


Co  owners    (Contd.) 

DEVI    V.    DAULAT   SINGH.     2  A  L  J    831 
=  A  WN1905  p.  119. 

7  Exclusive  dealing  with  joint  propeily 
by  one  of  several—  Hindu  Law — Joint  prupeiiy 
— Co-owners — Suit  for  khas  possessioi>.  of  his 
share  by  one  of  them  maintainable — Declar- 
ation   of  interest — Profits. 

Plaintiffs  and  the  defendant  were  co- 
owners  of  certain  lands.  On  the  death  of 
the  tenant  of  that  land,  the  defendant  ob- 
tained exclusive  possession  of  it  and  had 
his  name  recorded  as  owner  in  the  muta- 
tion department.  In  a  suit  brought  by  the 
plaintiff  seeking  to  bo  put  in  joint  posi^es- 
sion  of  his  share,  it  was  held  that  the 
plaintiff  was  only  entitled  to  a  decree  for 
declaration  of  his  interest  in  the  laud  and 
for  mesne  profits.  If  he  wanted  physical 
possession  of  any  portion  of  the  joint  pro- 
perty, his  only  course  was  to  obtain  parti- 
tion by  regular  process  of  law.  Ho  was  not 
entitled  to  any  injunction  restraining  the 
defendant  from  dealing  with  the  land  ia 
any  way  to  the  exclusion  of  the  plaintiils 
without  their  consent.  Ebola  Nath  v.  Bus- 
kin {\.  W.  N.  1894,  p.  127);  Ram  Jataa 
Shukal  V.  Jaisar  Shukal  {A.  W.  N.  1894,  p. 
166) ;  Rahman  Chowdhuri  v.  Salamat  (A. 
W.  N.  1901,  p.  48);  Jagar  Nath  Singh  v. 
Jai  Nath  Siugh  (I.  L.  R.  27  All,  88);  Ram 
Sarup  V.  Gulzar  Banu  (AWN  1905,  p.  100) 
and  Watson  &  Co.  v.  Ram  ChunJ 
Dutt  (I.  L.  R.,  18  Cal.  10)  referred  to  and 
followed.  Nanhi  Devi  v.  Daulat  Singh  (A. 
W.  N.  1905,  p.  119)  referred  to.  PHANI 
SINGH  V.  NAWAB  SINGH.  A-  W-  N-  1905 
p    233  =  28  A.  161. 

8  Exclusive  possession  of  co  owners  of 
joint  property — Co-sharer  possession — Whe- 
ther Adverse  possession.  5  A,  L.  J.  511  Col. 
2055   P.  I. 

9  Express  surrender  of  holding  by  tea- 
ant,  right  of  co-owners — Unreasonable  delay, 
whart  amounts  to.  4  N.  L.  R,  120  Col.  1920 
P.    I. 

10  Joint  possession  suit-Co- sharers-Hindu 
Law-  Joint  Properly — One  co-sharer  exclud- 
ing other    CO- sharers  from  the  property. 

In  this  case,  the  defendants  who  were 
CO  sharers  of  certain  joint  property  did  not 
allow  the  plaintiffs,  who  were  the  other  co- 
sharers,  to  exercise  their  rights  as  joint 
owners    to  the  property. 

Held,  that  plaintiffs  were  entitled  to 
a  decree  for  joint  possession  of  the  property. 
B  hairon  Rai  v.  Saran  Rai  (A.  W.  N,  1904, 
P.  106)  followed.  Watson  &  Co.  v.  Ram 
Chand  Dutt  (I  L  R  18  Cal  10)  and  Rahman 
Chowdhury  v.  Salamat  (A  W  N  1901  p  48) 
referred  to -RAM  CHARAN  RAI  v.  KAU- 
LESHAR  RAI,     27   A    153- 

11  Joint  properly — Co-thanrs—  Trees  planted 
loith  ihe  consent  of  cooioners—Suit  for  joint 
possession  and  rejnoval  of  the  trees — Form  of 
decjee. 

Where  one  of  the  co-owners  planted  a 
grove  in  joint  land  with  the  consent  of 
his  cosharers    and  the   latter   brings  a  suit 
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for  a  declaration   of  their   right  to  the   land, 
and  for  joint  possession. 

Held,  that  the  only  decree  to  which  the 
plaintiffs  are  entiled  is  that  dcclariug  them 
to  be  the  joint  owners  with  the  defendant 
of  the  lai.d  in  dispute  and  they  are  as  such 
joint  owners  entitled  to  an  account  of  the 
profits  of  the  laud.  No  order  can  bo  passed 
for  putting  the  joint  ownor  into  joint  pos- 
session of  the  land.— Ram  SARUP  v.  GUL- 
ZAR   BANU,     AWN  1905  P  160 

12  Joint  property  — Juint  properly  -  Co- 
shaier  building  on  joint  land  luilJiout  the 
permission  of  the  other  co  sharers— Injunction. 
One  of  several  jnnt  owners  of  land  is 
not  entitled  to  erect  a  building  upon  the 
joint  property,  without  the  consent  of  the 
other  joint  owners,  notwithstanding  that 
the  erection  of  such  building  may  cause 
no  direct  loss  to  the  other  joint  owners. 
12  A  438,  18  A  115  R.  LACHHANI  v. 
GANGA  DIN,     AWN  1908,19- 

13  Landlords — Separate  collection  — Right 
of  sharer  to  sue  for  whole  rent  making  co- 
sharers  defendants.  12  C  W  N  249  (P  C) 
Col    159   P    I. 

14  Khas  possession — Some  co-owner  taking 
khas  possession— Share  of  rent — Dispossession 
damages. 

Where  one  co-owner  takes  exclusive 
possession  of  land  which  has  been  through 
a  tenant  in  the  possession  of  all  the  co  sharers 
and  had  been  yielding  profits  in  the  shape  of 
rent  to  all  of  them,  such  co-sharer  must 
compensate  his  other  co  sharers  for  the  loss 
of  their  share  of  the  ^ents  18  O  10  =  17  I  A 
110  Expi.  ra:>i  SANKAR  BHADURI  v. 
JNANADA  SUNDARI  DEBYA,  5  C  L  J 
267. 

15  Khas  possession — Right  of  co-owner  to 
have  partition — Agreement  against  partition 
invalid. 

There  were  four  brothers  jointly  entitled 
to  certain  Zemindari  property.  One  of  the 
brothers  died  childless.  One  of  the  brothers 
brought  a  suit  against  the  sons  of  the  two 
others  for  partition.  A  compromise  was  en- 
tered into  among  the  then  defendants  that 
their  shares  should  remain  j)int.  The 
plaintifl  who  was  a  defendant  to  that  suit 
now  applied  under  S.  110,  Land  Revenue 
Act,  to  have  his  share  separated  : — 

Held,  that  the  application  was  maintain- 
able. 

The  right  of  a  co  owner  to  have  partition 
of  his  share  in  incident  to  the  right  of  own- 
ership, and  an  agreement  not  to  partition 
for  an  idefinite  period  would  be  contrary  to 
that  right,  and  thsrefore,  not  enforceable, 
CHANDAR  SHEKHAR  v.  KUNDAN  LAL. 
5  A  L.  J.  67a  =  A.  W.  N.  J908  P.  259 

16  Mortgage — Joint  family  property — Co- 
owners  tioo  out  of  several — Want  of  family — 
Necessity — Validity  of  mortgage— Personal  dec- 
ree barred — Mortgage  decree  against  iiiorlga» 
gors,  if  available. 

When  two  out  of  several  co-owners  of  a 
Joint  family  property    execute  a  mortgage 


Co-owners    (Contd.) 

of  Fuch  property  not  for  family  necessity 
but  for  meeting  their  own  debts,  and  with- 
out the  consent  of  the  other  co-ewners,  the 
mortgage  is  not  a  valid  mortgage  of  the 
family  property;  and  if,  in  such  case,  the 
mortgagee  allows  the  personal  remedy  against 
his  mortgagors  to  bo  barred  by  time,  a  mort- 
gage dccroo  cannot  be  allowed  even  as  against 
them.  PALUKDIIARY  JHA  v.  BaLJIT 
CHOWDHRY.    4  C-  L.  J.  643. 

17  Mortgage— Declaration,  right  to — Rights 
in  property  effected — Subsequent  conduct  of 
defaulter. 

Where  one  of  tho  share-holders  of  a  pro- 
perty purported  to  mortgage  tho  whole  estate 
held  the  other  share-holders  had  a  right  to 
tho  declaration  that  the  defendant  could  not 
alienate  their  share  and  this,  notwithstand- 
ing that  subsequently  to  tho  suit  the  default- 
er had  paid  of  the  jnortgage  debt.  SONA- 
BHAN  BIBI  v.  NATHMAL  KERASI.  8  C- 
L  J.  185- 

18  Position  of — Common  manager— Sepa- 
rate appointment  for  separate  estates  or 
groups  of  estate  belonging  to  same  co- 
owners.     11    C.  W.  N.  1143  Col.  131  P.  I. 

19  Possession  of  joint  property — Portion 
omitted,  by  mistake — Fresh  suit  for  partition  or 
joint  posse$sio7i,  if  maintainable — Co-owner^ 
Adverse  possession  by. 

Where,  in  a  suit  for  the  partition  of  joint 
property,  by  reason  of  a  mistake  of  the 
parties  which  was  shared  by  the  Commis- 
sioner who  was  appointed  to  make  the  par- 
tition, a  certain  portion  of  the  property  was 
omitted  from  the  report  and  the  final  decree 
did  not  deal  with  the  lands  comprised  ia 
that  portion. 

Held— Tha.i  the  tflect  of  the  decree  was 
to  leave  uneffected  the  joint  title  and 
possession  of  the  parties  in  the  lands  omit- 
ted in  the  decree. 

That  such  lands  may  be  partitioned  in 
a  subsequent  suit  at  the  instance  of  one' o! 
the    parties, 

A  mere  determination  of  the  shares  by 
the  preliminary  decree  is  not  tantamount 
to    partition. 

The  entry  into  and  possession  of  land 
under  the  common  title  by  one  co-owner 
will  not  be  presumed  to  be  adverse  to  the 
others,  but  will  ordinarily  be  held  to  be  for 
the   benefit   of    all. 

A  CO  tenant  will  not  be  permitted  to 
claim  the  protection  of  the  statute  of  limi- 
tation, unless  it  clearly  appears  that  he  has 
repudiated  the  title  of  his  co-tenant  and  is 
holding  adversely  to  him.  It  must  further 
be  established  that  the  fact  of  the  adverse 
holding  was  brought  home  to  the  co  ow- 
ner. 

The  possession  of  a  wrong  doer  cannot 
be  constructively  extended  over  lard?  not 
actually  in  his  possession.  JOGENDR.-V 
NATII  ROY  v.  BALADEB  DAS  MARWA- 
Rl,  12  C  W   N   127  =  6  C  L  J  785- 

20  Vendor  and  vendee — Rights  of  vendee 
of  a  share    in  mortgaged    property   when  it 
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is  redeemed  in  part  or  lohole  by  his  money 
—  Amendment   of  plaint  infmiJier   appeal. 

llrUl,  that  when  a  vcndco  of  a  thare  in 
a  joiiil  property  already  morlgagod  by  all 
its  owners  redeems  vvhoU  of  it  by  his  own 
money,  he  steps  into  tho  position  of  the 
original  mortgagee,  in  respect  of  tho  shares 
of  the  other  co  sharers,  and  acquires  a  charge 
thereon,  and  Uint  tho  co-sharers  have  no 
right  to  lake  possession  of  their  shares 
without  paying,  to  the  vendee,  their  quota 
of  the    morlgagc-monoy. 

Practice-'Ui.der  the  circumstances  of  tliis 
case,  plaintiff  was  allowed  to  amend  his 
plaint    in    furfh<  r    appeal.     FAZAL     DIN    v. 

BUDHA,  C4  P  W   R  1908. 

Co-owner8hip,  preecription  of. 

Limitation  Act— Hindu  family,  cause  of 
action.     24   M   387  Col.   1750  P.   I. 

Co- parcenary. 

Belease  by  a  co-parcener — Right  of  his 
son  then  in  existence  to  recover  his  share  in 
the  family  property— Eight  of  an  after-born 
S07if   in  the  property. 

M,  one  of  the  co  parceners  in  a  Joint 
Hindu  family  consisting  of  his  brothers  and 
father,  gave  a  release  of  his  share  in  the 
family  property  in  consideration  of  his  re- 
ceiving a  certain  sum  of  money.  M.  had  a  ' 
son  born  to  him  before  the  date  of  the 
release.  The  son  then  sued  the  co-parcenary 
to  recover  by  partition  his  share  in  the 
family  property,  and  it  was  awarded  to  him. 
After  the  dates  of  the  release  and  of  the 
partition  decree,  M  had  a  second  son  born 
to  him.  This  second  son  then  sued  the 
first  son  to  recover  his  moiety  of  the  an- 
cestral property  that  had  fallen  to  the  latter's 
share:  — 

Held,  that  the  second  son  was  not  en- 
titled to  any  share  in  the  property.  SHI* 
VAJIRAO  MADHAVRAO  v.  VASANTBAU 
MADHAVRAO,   10   B   L   R   778- 

Co  parceners 

1.  Plading— Claim  for  ecrchcsive  possession 
— Deciee  for  joint  posset  iorh—Hivdu  latv  — 
Bight  of  CO  parcener  to  claim  j  lint  possession. 
When  the  plaintiff  claims  the  property 
in  dispute  as  exclusively  belonging  to  him 
and  the  same  is  proved  to  be  the  joint  pro- 
party  of  the  plaintiff  and  the  defendant,  a 
decree  for  j)int  possession  of  the  property 
may  properjy  be  passed  in  favor  of  the  plain- 
tiff and  a  mere  declaratory  decree  would 
cot  serve  the    ends  of  justice. 

In  the  Bombay  Presidency  a  Hindu    co 


Copy-right    (Co^itd.) 

—  Portion  of  catalogue  protected — Puffing  stale- 
ments — Injunction. 

Tho  plaintiff  is  not  prevented  from  suing 
to  restrain  tho  infringement  of  oopy-righb 
ill  curtain  illustrations  in  hia  caA-iloguo,  by 
the  fact  that  tho  copy-right  in  some  of  the 
other  illustrations  in  tho  same  catalogue  ia 
vested  in  others.  Lamb  v.  Evans  [18921,  S 
Oh.  4G2,  followed.  Tt  is  no  defence  to  aa 
action  to  prevent  infringement  of  copy  right 
in  a  book,  that  the  book  contains  iuaccuratu 
statements  where  the  statements  are  in  the 
nature  of  puffing  statements,  unless  a  strong 
case  of  fraud  of  the  public  has  been  made- 
out.  LAWUENCW  V.  BUSHNELL  12  C-W^ 
N.  735  -b5C.463 

Copy  Right  Act  XX  of  1847. 

See  Cols,  64  to  56  P.  I. 

Copy  of  decree. 

1.  Limitation  Act  (XV  of  1S77),  Sections! 
5  and  12 — Time  requisite  for  obtaining  ci>piei 
of  decree  and  judgment. 

The  appellant  applied  for  copy  of  dicrea 
on  the  15iih  October  1898,  the  day  next  to- 
ihat  on  which  the  decree  was  signed.  The 
Court  was  closed  from  the  16th  October  to 
the  17tb  November  1888.  The  information 
as  to  the  dumber  of  folios  for  copies  re- 
quired was  supplied  on  the  18th  November 
and  on  the  same  day  the  appellant  putia 
the  folios  and  the  copy  was  ready  for  de- 
livery on  the  21st  November.  The  appeal 
was  presented   on  the    lUih    December    1898. 

i:rtZ^,  that  the  appellant  was  entitled  ta 
a  deduction  of  the  period  between  the  15tti 
October  and  l8th  November,  in  calcuia,tiug 
fche  period  of  limitation  for  his  appeal.  K  vLI 
SHANKAR  BAJPAI  v.  BAIKaNTA  NaTH 
SEN.     7  G-  W.  N.  109. 

2  Time  requisite  for  obtaining  copies — 
Decree  remaining  unsigned.  1  O.  0.  ISi  Col, 
1762  P.  I. 

Copies  of  documents. 

Givil  Procedure  Code — Stamp  Act — Ex- 
tracts—Account books,  26  B.  622  Col.  889 
P.  I. 

Copies  of  the  judgment. 

i  Application  for  review  of  judgment — 
Deduction  of  time  spent  in  obttnuing  copy 
of  the  judgment.     2  O.  C.  302  Col.  1762    P.   I. 

2-  Different  copies  of  the  same  judgment 
obtained  by  the  appellant  10  C.  201  Col.  1764 
P.  I. 


parcener  may  be  granted    a  decree    for   j)iLt     QopieS  Supplied  by  pOSt. 


possession  of  the  joint  property  and  cani.ut  be 
compelled  to  bring  a  suit  for  partition.  NA- 
RANBHAl  WAGHJIBHAI  v.  RANCHHOD 
PREMANAND.  8  B-  L-  R  ,  598- 

Copy  right 

Infrijigement— Illustrations    in  catalogue 


Delay — "time  requisite" — Appeal    14    C.    P, 
L.  R.  1901  P.  40  Col.  1763  P.  I. 

Corporation. 

1    Hindu  Law — U&age — Religious  QndovD' 
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ment- 'Matt — Lunacy  of  head  of  Wnti— Effect 
of—Corj)07(ilioii  sde — Practice —  St'cond  coun- 
sel on  ()ie  S'lvic  side. 

Ill  the  absence  of  any  proof  of  custom 
the  head  of  a  mutt  does  not  forfeit,  his  posi- 
tion by  the  mere  fact  of  his  lunacy.  It  can 
only  result  in  his  power  of  action  remaining 
pusponded  during  the  continuance  of  the 
distemper  and  the  vicarious  discbarge  of  I'.is 
functions  biMng  provided  for  in  accordance 
with  the  establiBlied  requirements  of  the  in- 
Btitution. 

The  position  and  powers  of  head  of  mulls 
discussed. 

A  second  counsel  can  be  heard  for  the 
Bame  party, 

A  third  counsel  is  not  a  liberty  to  ad- 
dress the  Court  on  behalf  of  the  party  on- 
titled  to  the  reply.  VIDYAPURNA  TIR- 
THA  SVVAMI  V.  VIDYANIDHI  TIRTIIA 
SWAMI.  M  L.  Jm  1904.  P  105  =  27  M 
435 

2.  Municipality— Bombay  District  Muni- 
cipal Act  {Bom.  Act  III  of  1901)— Non-feasance 
— Negligence  in  prrfmmance  of  duty  towards, 
plaiittij^  "  Suit  for  damages. 

The  phiiutifT,  an  inhabitant  of  Ahmed- 
abad,  having  brought  a  suit  against  the 
Ahmcdabfid  Municipality  to  recover  dama- 
ges sustained  by  him  in  respect  of  an  injury 
caused  to  his  horse  and  carriage  in  conse 
queuco  of  the  neglect  of  the  Municipality 
to  repair  a  road. 

Held  that,  as  the  default  leading  to  the 
damage  was  a  mere  non-feasance,  the  suit 
must  fail  for  the  statute  does  not  impose 
upon  the  Municipality  a  duty  towards  the 
plaintiff  which  they  negligently  failed  to 
perform.  ACHRATLAL  v.  THE  AHMED- 
ABAD  MUNICIPALITY.  Q  B-  L-  R.  76  =  28 
B  340 

8,  Bank  of  Bombay — Shareholder's  right 
to  inspect  and  take  extracts— Object  of 
such  inspection  12  C.  W.N,  825=8  C.L.J. 
103  =  4  M.  L.  T  1C=18  M.  L.  J.  .355  =  5  A.  L 
J.  463  =  10  B.  L.  R  G38  =  32  B.  46G  Col.  9  P.  II 

4-  fciuit  by  corporation  -  Plaint  varified 
by  principal  agent  as  true  to  his  informa- 
tion and    belief  9.  C.  W.  N.  608  Col.  1433  P.  I 

5.     Irregularity     cured — Insolvency — Cre 
ditor's    application — Notice,    posting   up   of 
5  0.  W.  N.  91  Col.  1236  P.  I. 

6-  Suit  by  or  against  aliens — Suit  by 
foreign  corporation  — Probate  vertification  of 
plaint.     30.  C.    103    Col.     1201.    P.I. 

7  Poiuer  of  directors — Ratification  by  share 
1. outers — VHal  co^diticns  of  conirnct — Proof. 
it  cannot  be  acceptpd  as  n  correct  view 
that  because  the  Icdian  Companies  Act  and 
the  Articles  of  Association  of  a  particular 
corporation  place  no  definite  limitations  up 
on  the  powers  of  the  corporation  in  deal- 
ing with  outside  parties,  therefore,  the  Di- 
rectors are  empowered  to  do  anytliing  that 
t*.e  act  and  the  Articles  do  not  expres-^ly  pro 
bibit  and  are  absolved  from  the  necessity 
of   oboerving   the   well  established  principles 
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which  should  regulate  their  management 
of  the  corporation's  aff.iiis.  Their  goneral 
authority  would  undoubtedly  extend  to  the 
performance  of  all  acfs  reasonably  necessary 
for    efficient   manngoment. 

The  defendant,  corporation,  held  not 
bound  by  the  agreement  in  dispute  entered 
ir;to    by   the    directors. 

In  every  case  of  ratification  by  t  hara* 
holders  of  an  act  ultra  vires  ol!  directors 
there  ought  to  be  not  a  mere  pre-jumption  of 
assent  from  notice  of  the  unauthor:zed  act 
and  absence  from  a  raeeti  g  called  *"'0  legal- 
ize it,  but  proof  of  tiie  actual  assent  of  each 
share  holder,  either  vvth  full  knowledge  of 
the  character  of  the  act  to  be  adopied  cr  with 
intention  to  adopt  it  at  all  events  and  under 
whatever  circumstances. 

Whether  a  particular  clause  in  an  ag- 
reement should  bo  hold  to  embody  a  con- 
dition vital  to  the  contract  must  depend 
upon  the  intention  of  the  coutractiug  par- 
ties, and,  if  possible,  chat  intention  should 
be  gathered  from  the  terms  of  the  agree- 
ment   itself. 

L  R,  1  H.  L.  653;  L.  R.,  3  H.  L.  263, 
L.R  1  G.  P.  56,  referred  to.  TAll-XCHAND 
V.  THE  GANESH  FLOUR  MILLS  COY. 
17  P  R.  1901-98  P  L  R.  1901 

Corporation  of  Bombay. 

1  Notice — Validity  of —Date  of  purchase. 
9   0.  W.  N.    337  Col.    195  P.    II. 

Co-sharers 

1.  Absolute  occupancy  tenant — Surrender — 
Khud-kasht  Merger — Purchase  in  execution 
of  decree. 

A  co-sharer  who  purchases  the  holding 
of  an  absolute  occupancy  tenant  becomes 
himself  an  absolute  occupancy  tenant.  21 
0.  869;  94  C.  143  referred  to.  JAIRAM  AND 
GOPI  RAM    V.  BALAJl,    IMANSARAM   AND 

JAIRAM.    14  C  P  L.R   1901  p.  9 

2-  Account  — Hill  leased  by  one  of  several 
CO  sharers  oivners  thereof  to  cut  and  quarry 
stnjies  in  it— Suit  by  remaining  o-sti'irers  for 
account,  damages  a  id  injunciijn  for  cutLing 
and  quarrying  sfones,  maintainability  of  — 
Action  of  trefispass  between   co-sharer. 

The  defendants,  secor  d  party,  were  the 
plaintiff's  co-sharers  in  a  hill.  They  grant- 
ed a  lease  to  the  dtfendnut,  first  party,  to 
cut  and  quarry  stjLies  frora  ihc  liill.  Hence 
the  suit  by  the  plaintif!  for  accounts,  in- 
junction a;  d  damages  for  cutting  and  quar- 
rying   stone.s  from  the  hill. 

Held,  tliat  the  suit  wa-  not  maiM.ainabie, 
iuasniuch  as  the  act  of  the  deLnlants  did 
not  amount  to  ouster  of  the  plaintiff,  the 
cutting  and  quarrying  stones  was  tiie  pro- 
per mode  of  enjoying  the  hill,  and  tlie  hill 
was  not  affected  in  any  appreciable  degree 
by  the  act  of  the  defenuani.s  in  cuLlmg  and 
quarrying  stones. 

Per  Harington,  J. — As  between  co-sharers, 
there     cannot     be   any     action    of    trespass 
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unless  there  is  an  aotual  ouster  ;  there  can- 
not be  trover  whore  there  is  no  destruction 
of  common  property,  ana  there  cannot  be 
any  claim  for  account,  unless  there  was  an 
express  or  implied  contract  to  that  effect. 
Where  co-sharor  make  use  of  the  common 
property  in  the  way  in  which  it  is  pi'opor 
to  use  it,  no  action  in  trover  will  lie,  even 
though  ho  should  got  more  than  his  share 
from  the  common  property.  Every  co  sharer 
is  entitled  to  all  the  profits  which  his  own 
enterprise  and  industry  enable  him  to  get 
from  the  joint  property,  if  he  leaves  it  open 
to  the  other  co-sharera,  by  a  similar  exercise 
of  industry  and  enterprise,  to  appropriate 
to  themselves  profits  from  the  joint  pro- 
perty not  less  than  their  undivided  share 
of  the  whole.  Where  a  hill  is  quarried  by 
some  co-sharer,  every  stone,  after  sever- 
ance, cannot  be  considered  as  the  joint  pro- 
perty of  all  the  co-sharers  17  Q  B  701  and 
(1872)   L   R   5   H   L   464   Befd   to. 

Per  Mookerjse,  J.— In  the  case  of  immove- 
able property  jointly  owned,  each  co-sharer  is, 
in  theory,  interested  in  every  infinitesimal 
portion  of  the  subject-matter,  tiod  eaoh  has 
the  right,  irrespective  of  the  quaotity  of  his 
inierest,  to  be  in  possession  of  every  part  and 
parcel  of  the  property,  jointly  with  the  other. 
But  it  does  not  follow  that  every  use  of  joint 
property  by  one  co-owner  renders  him  liable 
to  an  action  for  account  to  the  other,  when 
the  use  is  perfectly  legitimate  and  does  not 
constitute  an  invasion  of  the  rights  of  the  co- 
sharer.  If  there  is  no  assertion  of  hostile 
title,  no  exclusion  or  ouster,  obviously  an  ac- 
tion of  ejectment  cannot  lie  ;  if  there  is  no 
destruction  of  the  property,  and  no  conver- 
sion, an  action  of  trover  is  not  the  appopriate 
means  of  redress;  nor  does  an  action  of 
account  lie  unless  it  is  alleged  and  proved 
that  the  co-tenant  has  received  more  than 
his  just  proportion.  In  the  case  of  mining 
properties,  the  only  mode  in  which  they  may 
be  profitably  used  is  to  take  from  them  valu- 
able ores,  and  if  this  is  done  properly  by  one 
co-tenant,  so  as  not  to  interfere  with  the 
exercise,  in  a  similar  manner,  of  the  equal 
right  of  the  other  co-tenant,  no  liability  can 
be  imposed  upon  the  one  to  account  to  the 
other.  Otherwise,  there  would  be  no 
mutuality,  and  enjoyment  of  j'^int  property 
would  be  impracticable. 

A  tenant-in-common  is  not  liable  to  his 
co-tenant  fordamages  for  use  and  occupa- 
tion of  the  joint  property,  unless  there  is 
waste  or  an  ouster  of  his  co-tenants.  When 
a  tenant  in  possession  prevents  his  co-tenant 
from  obtaining,  from  the  premises,  such 
profits  as  they  are  capable  of  yielding,  or 
takes  possession  of  the  whole  and  uses  them 
as  his  own,  and  thereby  makes  a  profit,  he 
must  account,  either  for  the  fair  rental  value 
or  the  profits,  or  be  liable  for  mesne  profits; 
for,  on<j  tenant  is  bound  to  account  to  an- 
other only  as  his  balif!,  under  contract  ex 
press  or  implied.  Where  one  tenant-in-com- 
mon occupies  the  joint  property,  without 
any  assertion  of  hostile   or  exclusive    title  on 
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his  part,  and  without  claim  on  the  part  of 
his  co-tenants  to  ba  admitted  into  posses- 
sion, ho  is  under  no  obligation  to  account, 
for  he  has  a  right  to  such  occupancy.  Ap- 
plying thost  principles  to  ihe  facts  of  the 
present  case,  the  phimtifi  could  not  succeed; 
for,  he  did  not  complain  of  ouster  or  ex- 
clusion from  tlio  ODJoymout  of  the  joint  pro- 
perty, nor  was  there  the  remotest  suggestion 
that  the  defendant  took  more  than  his  share 
of  the  total  quantity  of  stones. 

7  Q.  B.  701  ;  (1872)  L.  R.  5  H.  L.  464; 
(1878)  26  Minn.  222-33  Am.  Rep.  451;  (ld83) 
64  Calif,  134-49  Am.  R«p.  686;  24  Benn. 
162  and  (18U0)  122  New  York  153—14  Am. 
St.  Rep.  488,  Refd.  to  and  F.  (1873)  70  Il- 
linois, 320;  (1875)  L.  R.  20  Eb.  84  and  C1890) 
18  C.  10,  Distd.  19  0.  253  and  7  B.  326, 
Expl.  MOHESH  NAllAlN  v.  NAWBUT 
PATHAT,  1  C  I- J  437-32  C  837. 

3  yidvcrae  pessession — Co  sharer —  Pussession 
—tSir  land — Dispossession — Lumber dar — Undi- 
vided villagi. 

Where  a  co-sharer  has  been  for  many 
years  in  exclusive  and  peaceable  possession 
of  Sir  land  in  excass  of  his  legitimate  share 
he  cannot  under  ordinary  circumstances 
be  deprived  of  such  possession.  20  W.  R, 
168,  22  W.  R.  74,  25  W.  R.  313,  3  B.  L.  R. 
Ap.  67,  8.  G.  708,  9  A.  661,  14  C.  189,  17  I. 
A.  110,  19  I.  A.  48,  26  0.  553,  13  C  P  L  R  153 
referied  to.  PODaMSINGH  v.  SAHADEO 
SAO.    U  p.  L.  R.  1901  p.  76. 

4  Adverse  possession — Burden  of  proof. 
25   B.  362  Col.   2055  P.  I. 

5  Appeal  by  co-sharer  landlord  for  rent. 
7    0  W  N   908   Col.  145  P.  II. 

6  Apportionment  of  revenue  assessment — 
Co-sharers— Mahal— Civil  Courts  —  Jurisdic- 
tion. 14  C.  P.  L.  R.  1901  P.  107  Col.  366 
P.  II. 

7  Arrears  of  rent— Agra  Tenancy  Act  {II  of 
1901),  S.  165-Co-sharer— Suit  for  rent-Settle- 
ment of  accounts. 

The  plaintiS  represented  a  12  anna  share 
and  the  defendant  a  four  anna  shara  in  a 
certain  village.  They  were  in  exclusive  oc- 
cupation of  the  cultivalad  area  of  the  village, 
Tha  remaining  uncultivated  area  was  their 
joint  property  in  the  propojction  of  12  to  4 
and  was  not  in  the  exclusive  possession  of 
either  party  An  agreement  was  entered  into 
which  was  recorded  in  the  Wajib-ularz  as 
follows:  "If  a  co-sharer  will  cultivate  wastt 
land  newly  broken  up,  rent  at  the  rate  pay- 
able by  tenants  v\ill  be  taken  from  him.  The 
defendant  having  broken  up  and  brought  in- 
to cultivation,  a  certain  portion  of  the  waste 
land,  the  plaintiff  sued  for  arrears  of  rent 
in   respect   of  the  same. 

Held,  that  the  defendant  should  be  treat- 
ed as  the  tenant  of  his  co-sharer  of  the 
part  so  brought  into  cultivation,  and  that 
he  should  be  liable  to  pay  rent  to  the  plain- 
tiff in  proportion  to  the  shares  in  which  the 
village  was  held.  The  suit  was  maii  taia- 
able  in  the  form  it  was  brought,  and  it 
was   not   necessary   for    the  plaintiff    to    sue 
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for  scttlomant  of  accounts. —HUB  LAL  v. 
RAM  CUARAN,  3  A  L-  J-  472- A.  W  N 
1906  P  141 

8  Building— Oo-aharera—Oonatruotioa  on 
jiiat  laud-Mandatory  injunctioa-Speoial  da- 
mage—Question  of  law  2  A  L  J  455  Col 
1231  P.    I. 

9  Building  on  j^int  land— Co-sharers- 
Way  of  nocossity-Judgmout-Deoree,  conteots 
of— 3  0.  C.   901  Col.    259  P.  II. 

10  Common  vilia'^o  land  for  tethering 
cattle,  whether  open  to  partition  among 
proprietors  MAKHAN  SINGH  v.  ISHAU 
SINGH.     136  P    R  1908  See    Partition. 

11  Dispossession  by  a  co  sharer  landlord 
— Limitation — Recognition  of  tenants  title. 
5   C   W    N    405    Col.   160  P.   II. 

12  Ejectment — Agra  Tenancy  Act  Ss.  167, 
177  (6) — Ejectment — Defence  that  defendant 
is  a  proprietor — Question  of  proprietary  title 
— Limitation  Act — S.  5,  appeal  presented  to 
wrong   Court. 

In  a  suit  for  ejectment,  the  defendant 
pleaded  that  he  cultivated  the  land  as  a  co- 
sharer. 

Held,  that  this  defence  raised  a  question 
of  proprietary  title  and  an  appeal  lay  to 
the    District  Judge. 

The  appeal  was,  however,  proferred  to 
the  Commissioner,  who  returned  the  me- 
morandum of  appeal  to  ha  presented  to  the 
District  Judge.  ...It  was  presented  beyond 
time,  but  the   Judge   admitted   it. 

Held,  that  the  Judge  exercised  a  right 
discretion   in  admitting    the  appeal. 

When  a  co-sharer  cultivates  more  land 
than  his  share,  he  is  not  liable  to  cj  ictment 
as  a  tenant,  but  the  proper  remedy  against 
him  is  by  a  suit  for  settlement  of  accounts. 
2  A  L  J  17G  R.  INDAR  LAL  v.  DEOJIT, 
4  A  L  J1  =  A  W  N  (1907)  26 

13  Exclusive  enjoyment — Joint  property — 
One  cosharer  dealing  exclusively  toith  joint 
property —Llemedy  of  other  co-sharers— De- 
claratory  decree. 

One  C.  B.,  who  was  a  tenant  of  the 
parties  to  the  suit,  died  without  heirs. 
After  bis  death  one  of  the  co-aharcrs  took 
possession  of  the  entire  holding  and  proceed- 
ed to  cultivate  it.  Thereupon  the  plaintifls, 
the  remaining  three  co-sharers,  brought  a 
suit  to  recover  physical  possession  of  throe- 
fourths  of  C.  -B's.  holding  and  also  claimed 
mesne  profits  of  the  land.  A  decree  for  joint 
possession  of  the  holding  and  for  mesne  pro- 
fits was  passed   in  plaintiffs'    favour. 

Held,  that  the  only  decree  to  which 
the  plaintiffs  were  entitled  was  a  decree  de- 
claring that  they  and  the  defendant  were 
j  nnt  owners  of  the  land  in  question,  and 
us  such  joint  owners  wore  entitled  to  re- 
ceive from  the  co-sharer  in  possession  an 
account  of  the  profits.  J  AGAR  NATH  SINGH 
V.  JAI  NATH  SINGH.  \N  ^  A,  1904  p 
194  =  27  A   88. 

14  Exclusion  of  one,  by  another,  from  pos- 
session and  enjoyment  of  joint  properly— SuH 
by  for  joint  possession — Form  of  decree. 

The  suit  ia  for  joint  possossion    of  land  i 
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I  by  a  co-sharer,  who  has  been  wrongfully  oust- 
ed from  possession  and  onjjymont  of  the 
same   by  his  co-sliarers,    on  the  gr  jund    that 

'  iti8j)int  property  and,  as  such,  the  plaint- 
iff is  untitled  to  joint  possession. 

,  Held,  that  the  plaintiff,  being  a  co-sharer, 

is  entitled  to  j  nnt  possession  of  land  ia 
suit.  The  decree  should  declare  that  the 
plaintiff  is  entitled  to  point  px.s.so.sion  of  the 
land  in  suit,  that  the  defendants  are  not 
entitled  to  exclude  hor  from  possession,  and 
that  it  should  contain  an  injunction  re- 
straining the  defendants  from  dealing  with 
the  land  in  suit  by  cultivating  them,  by 
letting  them  to  tenants  or  by  recovering  renta 
or  profits  to  the  exclusion  of  the  plainLiff 
without  his  previous  cojseut,  and  that  the 
plaintiff  'should  ba  rostored  to  possession 
j)intly    with    the    dcfend'ints.     A  W  N  (l(i04) 

:  199  PAWN  (1894)  106  Refd  to  A  W  N  (I'JOl) 

I  194  and  AWN  (1894)  127  Distd,  MUSAMMAT 

I  NANNHI  DEBI   v.  DaULAT    SINGH,     2  A 

1  L  J256 

1       15     Expenses  incurred  in  litigition — Liabi- 

j  lity   of  sharer   not  a  party   to  suit. 

j  The  co-heirs   of  a  deceased    Mahomedan 

I  were  his  motlier  and  his  two  wives.  The  two 
wives  executed  a  mortgage,  which  was  up- 
held on  the  ground  that  the  mcmey  secured 
by  it  was  raised  for  the  purpose  of  carrying 
on  the  defence  of  a  testamentary  suit,  ia 
which  a  will  was  propounded  which  pur- 
ported to  have  been  executed  by  the  decaaa- 
ed.  The  mother  was  not  a  party  to  the  pro« 
coedings. 

Held,  that  the  mother  was  not  liable, 
either  under  an  implied  contract  or  on  th« 
ground  of  equity,  to  share  the  expenses  of 
litigation  though  carried  on  bjna  fide  ia 
respect  of  the  common  property.  21  C  142 
R  21  C  496  F.  HALIMA  BEE  v.  ROSHAI? 
BEE,    17  M  L  J  439  =  2  M  L  T  468 

16  Injunction-Judicial  discL'jtioa  of  Court. 
— When  the  act  of  the  defendant  amounts 
to  an  ouster  of  the  plaintiff  from  the  pos- 
session of  the  joint  property.  29  C  500  Col 
450   P.  I. 

17  Joi7it  possession — Enjoyment  of  joint 
property — Right  to  joint  possession — Suit  re- 
lating  to  the  joint  property  —Exclusion  of  a 
CO- sharer  in  denial   of  his  right. 

The  defendants  had,  in  defiance  of  the 
rights  of  the  plaintiff,  who  was  their  co- 
gharcr,  seized  possession  of  land  appertiin- 
inf^  to  the  joint  estate;  thoy  were  not  cul- 
tivating any  part  of  the  land  or  carrying 
on  any  work  thereon  inconsistent  with  the 
joint  possession  of  the  plaintiff  nor  had  thoy 
improved  the  lands  by  spending  labour  and 
capital  thereon,  nor  was  there  any  acquies- 
cence   by    the   plaintiff. 

Held  that  oven  if  the  defendants  had 
originally  taken  possession  of  the  land  for 
the  purpose  of  cultivating  indigo,  that  pur- 
pose having  come  to  an  end,  they  wore  not 
entitled  to  continue  |in  exclusive  possessioa 
of  tliQ  land,  and  that  the  plaintiff  was  en- 
titled to  rocoYor   joiat  possession.    It  would 
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be  Bubvorsive  oi  the  rights  of  joint  owners 
to  hold  that  it  is  open  to  any  co-ahftrer, 
who  may  appear  first  on  the  iield,  to  seiz* 
possession  of  any  land  newly  formed  by  ac- 
cretion to  the  joint  estate,  and  hold  it  to 
the  permanent  exclusion  of  the  other  oo- 
sharers.  WatAon  and  Co,  v.  Ram  Chand 
Dutt  (I.  L.  R.,  18  Cal.  10;  L.  R.,  17  I.  A. 
110),  Jjaohmoawar  Singh  v.  Mauowar  Hob- 
eein,  (I.  L.  R.  19  Oal.  253;  L.  R.,  19  I.  A. 
48),  and  ?\Iadan  >Iohuu  Shaha  v.  Rajab  Ali 
(I.  L.  R.  23  Cal.  223),  referred  to  and  dis- 
tinguished. SURENDRA  NARAIN  SINHA 
V.    HARI    MOHAN    MISSER,   83  C   1201- 

IS  Joint  possession— Before  suit— Denial 
by  one  co-sharer  of  another's  title,  28  0. 
223    Col.    338   P.    II. 

19  Joint  family— See  Hindu  Law— Joint 
family. 

20  Joint  tort  feaBors— Suit  for— Co-sharers 
making  default  in  paying  government  reve- 
nue.  5  0   L  J  64  See  Contribution  No.  12. 

21  Jurisdiction — Bevenue  Court — Rent  Act 
(XXII  of  1886),  section  108,  cl.  (16)— Mortgagee 
— Co-sharer. 

In  a  suit  for  settlement  of  accounts 
under  ol.  (15),  section  108  of  the  Oudh  Rent 
Act,  a  mortgagee  in  possession  ia  a  oo-sharer 
and  therefore  the  suit  was  cognizable  by 
the  Revenue  Oourt  (Lachman  gingh  v. 
Ghasi,  15  All.  137,  Ram  Kishen  Das  v. 
Tonda,  Sal.  Deo.  of  Board  of  Rev.,  (1888)  p. 
13,  followed).  AZIZ-UN-NISA  v.  MOHAM- 
MAD  SAIED   KHAN.     2  O-  C-  64- 

22  Kabuliat — Suit  for  rent  of  land  found 
by  measurement  to  be  in  exoes» — Landlord. 
7  C.  W.  N.   670  Ool.  113  P.  II. 

23  Kha^s-possession  of  land,  suit  for  by 
co-owner  in  symbolical  possession — Exclusive 
possession  by  other  co-sharers,  whether  adverse 
— Cause  of  action — Mesne  profits. 

Whether  a  plaintiff  after  obtaining  the 
symbolical  possession  of  a  lOanna  share  of 
some  land,  which  was  in  the  actual  posses- 
sion of  other  co-sharers,  took  no  steps  for 
obtaining  actual  posaesaion  or  a  partition 
but  brought  a  suit  for  joint  possession  with 
his  co-sharers  and  for  mesne  profits. 

Held,  that  tbere  being  no  subsequent 
dispossession  of  the  plaintiff,  the  possession 
of  the  other  co-sharers  was  not  adverse  to 
that  of  the  plaintifi  ;  consequently,  no  suit 
for  joint  possession  would  lie;  but  that 
the  plaintiS  was  entitled  to  her  share  of 
the  profits  which  the  defendants  received 
from  the  lands.  18  Oal.  10  followed.  AMBA 
DEBYA  V.  JNANODA  SUNDARI.  4  C-  L- 
J   254. 

24  Liability  of,  for  Lambardari  dues— 
Bules  for  Latnbardars  framed  under  s.  220, 
Act  XVII  of  1876. 

A  Lambardar  is  entitled  to  Lambardari 
dues  from  his  co-sharers  even  though  they 
collect  separately  and  pay  their  respective 
states  of  Government  Revenue  direct.  JAS- 
KARAN  SINGH  v.  MAHARAJ  SINGH.  8 
B.  R.  97=4  0  C.  148. 

25  Liability  of — Jurisdiction — Civil  Court 
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— Suit  by  Lambardar  against  co-sharer  for 
share  of  costs  of  litigation  in  connection  luith 
zemindari — Costs  of  suit  for  enhancement  of 
rent — Liability  of  co  sharers  to  Lambardar 
for — "  Village  dues  and  other  expenses,"  mean- 
ing of— Rent  Act  XXII  of  i586,  S  108,  cl.  {16). 
The  respondent  was  the  Lambardar  in  a  vil- 
lage and  the  appellants  were  co  sharers.  The 
respondent  sued  certain  under  proprietors 
for  enhancement  of  rent.  He  then  filed  a 
suit  in  the  Civil  Court  claiming  from  the  ap- 
plicants their  share  in  the  costs  of  the  liti- 
gation on  the  ground  that  they  were  bene- 
fited by  the  onhnncement.  The  applicants 
pleaded  that  the  claim  Was  covered,  cl.  16, 
S.  108  of  the  Oudh  Rent  Act,  1886,  and  that 
it  was  not  cognizable  by  the  Civil  Oourt. 
The  Court  of  first  instance  upheld  the  objec- 
tion, and  returned  the  plaint  for  presenta- 
tion to  the  proper  Court.  The  respondent 
appealed  and  the  Lower  Appellate  Court  set 
aside  the  order  of. the  Court  of  first  instance 
on  the  ground  that  "village  expenses  and 
other  dues"  could  not  cover  the  costs  of 
litigation. 

Held,  that,  a  suit  for  enhancement  of  rent 
was  as  much  inoidentjof  the  management  of 
a  zemindari  as  a  suit  tor  arrears  of  rent,  and 
that  the  costs  incurred  in  all  euoh  suits 
should  be  treated  as  oosts  irjcurred  in  tht 
management  of  the  zemindari  and  that  as 
such  they  must  be  held  to  be  covered  by  the 
words  "  village  expenses  and  other  dues  " 
in  ol.  (16)  of  seo.  108  of  the  Oudh  Rent 
Act,  1886. 

Held,  that  the  case  was  not  cognizable 
by  the  Civil  Court.— SUBBA  SINGH  v, 
BAKHTAWAR     SINGH,     5  0  C  298- 

26  Land  revenue  paid  by  co-sharer — 
Charge— Contribution --Voluntary  payment. 
26   B  437   Col    1936     P    I. 

27  Landlord  and  tenant— Sise  Landlords 
— Co- sharer. 

28  Land  "Registration  Act— Rent.  Suit 
for — Amicable  arrangement  between  them 
to  recover   rent.     80   C   773    Col   62   P  I. 

29  Limitation  for  application  by  one — 
Execution  decree— Bengal  Tenancy  Act 
Sob  III  R  6—5  C  W  N  763  Col   1998   P  I. 

29  (a)  Mahot.  14  0  P  L  R  1901  P  107 
See  No.  6  supra. 

80  Mahal -Oral  evidence— Secondary  evi- 
dence.    4   0   C   865   Col   198   P    I. 

81  Mahal — Proprietor — Right  of  pre  emp- 
tion-Non-residenoe  in  village-MUNNU  LAL 
V.  MUHAMMAD  ISMAIL  7  0  C  284.  See 
Pre  emption. 

82  Mahal— Pre-emption — Stiit  for — Hold- 
ers of  separate  holdings  and  paying  rents  se- 
parately—Oudh  Laws  Act  (XVIIL  of  1876), 
S.   9  els.  (2)   and    {3). 

The  plaintiff,  pre-emptor,  sued  the 
vendor  and  the  vendee  for  pre-emption  of 
lands  sold  in  which  the  vendor  had  an  under- 
proprietary  interest.  It  was  common  ground 
between  the  parties  that  the  would-be  pre- 
emptor,  the  vendor  and  the  vendee,  were 
members    of   the   same   village    community 
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withia  the  meaning  of  clause  (3),  section 
9  of  the  Oudh  Lawa  Act.  The  pre-emptor 
ooutended  that  they  were  also  oosharera 
of  the  whole  inahal.  The  ciroumstancaa  of 
the  cage  were  that  several  peraona  includ- 
iug  the  parties,  ohtaiuod  a  decree  for  under- 
proprietary  rights  in  separate  and  spscifio 
plots  of  land  severally  responsible  for  pay- 
ment  of  rent. 

Held,  that  the  parties  \7ere  only  mem- 
bers of  the  same  village  community,  but 
vrere  not  oo -sharers  of  the  whole  mahal, 
which  belonged  to  the  superior  proprietor, 
and  consequently  lota  should  be  drawn  for 
determination  of  the  right  of  pre-emption 
since  the  vandee  and  the  pre-emptor  were 
equally  entitled.  (S.  0.=-No.  177  not  fol- 
lowed) ;  Mohammed  Ismail  v.  Sirajulhaq,  3 
O.  C,   110     followed.— BADRI  v.  ABLADIN, 

6  0  C  399. 

83  Fartition— Joint  property — Suit  for  po&- 
tession  —  Forrn    of  decree. 

Where  a  co-sharer  sues  for  axoluaive 
possession  and  in  the  alternative  for  joint 
poasession,  the  proper  order  to  make,  in 
case  joint  ownership  is  proved,  is  a  decree 
declaring  the  rights  of  parties.  A  co-sharer 
is  not  entitled  to  a  decree  for  joint  posses- 
sion, W  N  All  1903  p  233' followed.  DHAN- 
RAJ     PANDAIN     v.    SHEO     RAJ    PANDE, 

AWN  1908  P  194 

34-  Partition  decree — Execution  of  decree — 
Bight  of  dejendani  to  apply  for    execution. 

A  decree  for  partition  is  not  like  a  decree 
lor  money  or  the  deliveiy  of  specific  property, 
which  is  only  in  favor  of  the  plaintiff  in 
the  suit.  It  is  a  joiut  deolaratiou  of  the 
rights  of  persons  ip.terested  in  the  pro- 
perty of  which  partition  is  sought  and 
such  a  decree  when  properly  drawn  up  is 
In  favor  of  each  share-holder  or  set  of  share- 
holders having  a  distinct  share.  5  Gal  551 
relied  on  ^'d  Bom  184  and  l88,  12  All  5G6 
20  All  11  referred  to,  WASDEO  v.  RUP 
OHAND   &    HAM   CHAND,     13  P  L  R  1905 

=28  P  R  1905. 

85  Pre-emption — Proprietor — Share  in 
vnahal  consisting  of  separate  chak  9  0. 
W  N  129   Col.   383    P  II. 

86  Pre-emption— Hival  pre  emptors— Com- 
promise between  first  pre-emptor  and  vendee 
— Second  suit  for  preemption  by  second  co- 
sharer  filed  on  the  date  of  compromise— Decree 
for   moiety  of   the  property. 

On  the  date  fixed  for  the  settlement 
of  issues  in  a  suit  for  pre-emption  brought 
by  a  CO  sharer  a  decree  for  pro  emption 
based  on  a  compromise  was  made  in  favour 
of  the  plaintiff.  Before  'decree  another  co' 
sharer  having  equal  rights  with  the  plaiu- 
tiS  brought  a  suit  for  preemption  in  re- 
spect of  .the  same  property.  The  plaintiff 
in  the  first  suit  was  made  a  defendant  in 
the  second  suit.  He  contended  that  the 
second  suit  was  too  late  and  did  not 
lie. 

Hddy  that  the  compromise  did  nofc  dis- 
pose of  the    suit,  that    the  firat  sait  bein^ 
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still  pending  when  the  second  suit  ^as 
brought,  the  second  pre-emptor  waji  entitl- 
ed to  a  decree  for  pre-emption  in  reapeofc 
of  one  half  of.  the  property  soli.  7  AIL,  720 
followed.  W.  N.  All.,  1886,  p.  66  distinjui- 
shed.  SALIG  RAM  v.  KALI  SHaNKAR,  A 
W  N  1905  P  50 

87    Pre-emption — Sale  to  stranger — Purchase 
by  CO- sharer. 

Whore  the  property  sought  to  be  pre- 
empted, v/as  sold  to  a  strauger  from  whom 
it  was  again  purchased  by  co-sharer.?  -.vh* 
had  concurred  in  the  first  sale  and  after- 
wards a  suit  for  pre-emption  was  brought 
by    another   co-aharer. 

Held,  that  the  suij  did  not  lie.  The 
concurring  co-sharers  could  not  bring  a  suit 
for  pre-emption,  but  that  did  not  preclude 
them  from  purchasing  and  setting  up  the 
re-vesting  of  the  property  in  themselves,  by 
a  genuine  sale  before  the  date  of  the  suit. 
The  object  of  pre-emption  is  to  keep  stran- 
gers out  of  the  co-parcenary  body  of  a  vil- 
lage and  so  maintain  the  unity  of  the  co- 
parcenary body.  If  before  pre-emption  pro- 
ceedings are  instituted,  the  property  has 
found  its  way  into  the  hands  of  co-sharers, 
there  is  no  reason  for  allowing  pre-emptioa 
which  is  a  very  weak  right.— LIAKAT  HU- 
SAIN  V.  RASHID-UD-DIN,  8  A  LJ  794 
=29  A  125^ 

38  Pre-emption — Grove-hold-Owner  of  land 
on  which  a  grooe  stands,  a  co- sharer -^Oov^rn- 
ment  revenue,  non-payment  of—Co-shar-.r, 
meaning  of — Oudh   Laios  Act,    S.  9, 

Held,  that  the  owner  of  a  plot  of  laud 
in  the  village,  on  which  there  stands  a  grove, 
for  v/bioh  no  Qoverment  revenue  Is  paid,  is 
a  eo-sharer,  for  the  purposes  of  pre-emption, 
within  the  meaning  of  the  Oudh  Laws  Act, 
7  O  C  284,  R  28  A  246  Diss.  RAM  KI3HUN 
V.  NADIR  HUSAIN,     10  0  C  86 

89  Pre-emption -Oudh  Laws  Act  {XVIII 
of  1876),  S.  9,  els.  (2  and  3)  and  S.  10—Maho- 
medan  parties  to  suit — Mahomedan  Laws- 
Notice. — 

The  plaintiff,  who  was  the  proprietor  of 
lands  in  village  and  maJcal  P.,  sued  the 
vendees  and  vendors  to  enforce  his  right  of 
pra-emption.  The  lauds  sold  were  in  th* 
same  village  and  7nah6l  The  pre-emptor^ 
and  the  vendors,  who-  -were  Mahomdana 
were  jointly  liable  in  their  persons  and 
property  for  the  land  revenue  of  the  viahal. 
Held,  (per  Elennerhasset,  a.  J.  0.)  thats 
a  co-sharer  of  the  v;hol8.  mahal  is  none- 
the  less  a  co-sharer  merely  because  he  may 
have  become  so  by  agctement  with  Govern- 
ment and  other  individual  instead  of  by 
inheritance  or  purchase  from  original  own- 
•rs> 

Held,   therefore,     ibat   the   plaintiff   was 

&   co-sharer  of    the   whole    viahal   under   cl. 

i2)   and  a  member   of  th«  tillage  community 

j  under  cl.    (3),   of   section     3  Act  XVIII    of 

I  1S7G  and  Lhut,  as  such,  was  entitled  to  pra- 

'empt  the  laud  sold  in  mahal  P. 
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Following  Solocc  Case  No.  149,  heUl,  that 
in  Ouclh,  a  Mahomadau  who  institutes  a  suit 
for  pro-omplion  under  chapter  II,  Act  XVIII 
of  187C,  is  not  bound  to  observe  the  strict 
requirement  of  the  ISfahomedan  Law  as  to 
the  immediate  demand  and  the  invocation 
of  witnesses.  The  pro-emptor  may  prefer 
bis  claim  within  the  period  of  three  months 
from  the  receipt  of  notice  under  section  10  of 
the  Act. 

Held,  per  Spankie,  (a.  J.  0.)  that  the  pre- 
emptor  and  the  vendors  held  the  land  of 
the  village  under  one  tenure  and  consequent- 
ly were  memhers  of  the  village  community, 
that  the  lands  held  by  the  pre- emptor  repre- 
sented his  share  in  tho  tenure  ;  and  that  he 
was,  therefore,  a  co-sharer  in  the  whole 
mailed  within  the  meaning  of  clause  2,  sec. 
9,  Oudh  Laws  Act,  187G,  MAHOMMaD 
ISMAIL  V.  STRAJ-UL-HAQ.     8  Q.  C-  HO- 

40  Profits,  suit  for — Mortgagee  of  co-shar- 
er''s  share  to  be  joined  as  defendant  in  a  suit 
for  'profits. 

In  a  suit  for  profits  by  a  sharer  against 
another  co-shorer,  who  has  mortgaged  his 
share  to  a  third  party,  and  when  both 
mortgagor  and  anortgagee  are  in  possession 
both  may  at  the  opiion  of  the  plaintiff  be  im- 
pleaded as  defendants.  THAKUR  BAKHSH 
AND  ANOTHER  v.  BIIAGWAN  DIN  AND 
OTHERS.     9  0   C-  142. 

41  ProlUabie  lease- 28  C.  223.     See  No.   18  \ 
supra.  j 

42  Possession  of  one  co-sharer  is  the  pos- 
session of  all— Adverse  possession  — Burden  of 
proof.     39  V.  L.  R.  19UU  Col.   205G  P.  I. 

43  Posspsiioii  of  07ie — Pre-evipiion — Grove 
— Co-sharers  in — Position  of  cosharers  after 
partition— Member  of  village  cwimunity  not 
res'nilng  in  the  village  in  trhich  he  has  rights 
in  land— Oudh  Latvs  Act  {XVIII  of  1216),  s.  9 
clause   (5). 

Tbu  plaintiff,  the  defendants  and  other 
persons  jointly  owned  a  grove  ;  but  on  parti- 
tion the  plaintiff  acquired  a  separate  and 
distinct  part  of  the  grove  from  the  defendant. 
The  defendant  sold  their  part  ;  hence  the  suit 
for  pvo-emption  on  the  allegation  that  the 
plaintiffs  and  the  vendors  were  co-sharers,  in 
other  words  the  plaintiffs  hfd  a  share  in  the 
grove  as  tlie  sellers  who  sold  their  shares.  The 
plaintiff  did  not  reside  in  the  village. 

Held,  that  at  the  time  of  sale  the  plain- 
tiffs and  the  vendors  were  not  co-sharers  in 
the  grove. 

Held,  further,  thsit  the  plaintiff  was  en- 
titled to  pre  empt  as  a  member  of  the  village 
community  under  S.  9,  cl.  (4)  of  the  Oudh 
Laws  Act  because  the  expression  "village 
community"  includes  persons  having  under- 
proprietary  rights  in  land  of  the  village,  al- 
though they  do  not  reside  in  the  village. 
BYED  RASHID  UD  DIN  v,  WALI  JAN 
BEG.    7  0   C  19. 

44  Profits  -  Agra  Tenancy  Act  S.  SOI — 
Suit  for  profits— Receipt  of  profits  within  13 
years  of  suic  denied— Plaintiff Sy  recorded  co- 
sharers — BiLrd(n  of  proof . — 

The  plaintiffs— recorded  co-sharers— sued 


Co-sharers    (Contd.) 

another  co-sharer  for  profits.  The  defend- 
ant pleaded  that  the  plaintiffs  or  their  pre- 
decessors in  titU  had  not  received  profits 
within  twelve  years  preceding  the  institution 
of  the  suit,  and  that  tho  suit  was  time- 
barred. 

Ihld,  that  it  was  not  for  the  plaintiffs 
to  prove  by  evidence  of  receipt  of  profits 
within  twelve  years  that  the  right  subsisted  ; 
but  it  was  for  the  defendant,  having  re- 
gard to  S.  201  of  the  Agra  Tenancy  Act, 
1901,  to  rebut  tho  presumption  which  the 
law  raised  in  plaintiff's  favour.  I.  L.  B. 
27  A.  13G  rof.  to.  BANWARI  LAL  v  NAIDAR. 

1907  A  W  N  5,  4  A  L  J  27,  29  A  158. 

45  Rent-Landlord  and  tenant — 'Co  sharer 
landlords— Suit  for  rent.  Maintainability  of. 
10   0.    W.  N.   787  Col:   -158    P.    II. 

46  Rent.  Suit  for— Parties — Collection  of 
rent  separately  by  co-sharer  landlords— Right 
to   sue  jointly — Landlord    and   Tenant. 

An  arrangement  by  which  each  co- 
sharer  landlord  collects  his  share  of  the 
rent  separately  is  quite  consistent  with  the 
continuance  of  the  original  lease  of  the 
whole  tenure  and  a  joint  suit  by  all  the 
co-sharers  is  not  bad  because  the  co-sharea 
have  been  collecting  their  shares  of  the 
rent  separately.  4  Cal  96,  17  Cal  695  9 
W  N  Cal  34,  10  W  N  Cal  787,  3  Cal  L  J  379 
referred  to.  AKHOY  KUMAR  MITTER  v. 
GOPAL  KAMINI  DEBI,  10  C  W  N  962 
=38  C  1010. 

47  Rent — Landlord  and  Tenant— Co- sharer 
landlord — Rent  decree  —  Private  sale — Execu- 
tion sale  not  affecting  purcheser's  rights. 

In  a  suit  for  rent  by  the  several  co-sharer 
landlords  of  a  jote,  all  persons  interested 
therein  were  made  defendants  and  a  decree 
obtained  by  the  landlords  in  execution  of 
which  the  jote  was  purchased  by  a  third 
party.  Another  decree  for  the  rent  of  the 
same  Jo^e  was  subsequently  obtained  by  the 
same  landlords  against  this  purchaser  who 
had  in  the  meantime  sold  away  his  interest 
therein  to  a  fourth  party,  the  appellants  be- 
fore  the  High  Courts. 

Held  that  the  execution  sales  cannot  be 
viewed  upon  the  same  footing,  for  in  the 
first  sale,  the  decree  having  been  obtained  by 
raaking  all,  who  represented  the  jote,  parties 
to  the  suit,  the  entire  plot  passed  to  the  pur- 
chaser, whereas  the  second  suit  for  rent  hav- 
ing been  instituted  only  against  the  recorded 
tenant,  who  having  already  parted  with  all 
his  right,  title  and  interest  in  the  jote,  no 
longer  represented  it,  the  second  sale  passed 
nothing  to  the  appellants,  and  the  title  of  the 
purchaser  under  the  second  sale  was  valid 
and  unafJected  by  the  second  rent  decree. 
UMESH  CHUNDER  ROY  v.  GAUR  LAL 
CHAUDHURY.     10  C.  W-  N.  1042. 

48  I  Rent — Rate  of  rent" Decree  by  a  co-sharer 
landlord,  if. 

A  decree  by  a  co-sharer  landlord  is  not 
admissible  as  evidence  as  to  the  rate  of  rent 
in  a  suit  brought  by  another  ico  sharer.  AB- 
DUL ALI    i;   RAJ    CHANDRA  DAS.     IQ    C. 

W.  N.  1084. 
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49    Bent— Landlord  and  Tenant— Co- shar* 
ers—Snit   for  rent   against   co-sharer, 

Wbore  tho  plaintiff  and  the  dcfcndantg, 
■ome  of  the  co-owners  of  a  zamindari,  pur- 
chased certain  holdings  under  the  zamin- 
dari  and  were  in  occupation  of  separate 
portions   of    them — 

Held,  that  in  tho  absence  of  an  agree- 
ment tho  defendants  could  not  be  regarded 
as  tenants  of  the  plaintiff  in  respect  of  the 
lands  actually  occupied  by  them  and  were 
Dot  liable  to  pay  him  rent  for  the  game. 
GIRINDRA  CHANDRA  PAL  CHOWDHRY 
V.  SREENATH   PAL   OHOWDIIRY.     3CL 

J  141  =  32  C  567. 

50  Right  of  — Partition  of  land— Resjudi- 
oata   2   0.  0.  51   Col.  1032  P.    I. 

51  Right  of-  Oudh  Estates  Act  {I  of  1869) 
— Settlement  of  Estate— k  Talukdar,  settled 
with  on  terms  i7nposing  a  trust  on  him — 
Second  Summary  Settlement,  1858 — Confisca- 
tion,  effect   of — Rights   of  the   Oovernment. 

A  sanad  holding  talukdar,  whoso  name 
has  been  entered  in  lists  I  and  II,  made 
in  conformity  with  the  Oudh  Estates  Act, 
1809,  holds  the  tahik  subject  to  such  trusts 
as  have  been  validly  created.  At  annexa- 
tion, four  descendants  of  a  Mahomedan  pro- 
prietor were  entitled  in  equal  sharos  to  the 
ancestral  estate,  which,  in  1858,  at  the  se- 
cond Summary  Settlement,  was  settled  with 
only  one  of  tbe  four  who  presented  him- 
self to  the  Settlement  Officer.  The  settle 
mint  with  him  as  talukdar  which  was  then 
made  was,  however,  made  upon  terms  pro- 
viding that  the  absent  co-sharers  on  their 
return  should  obtain  their  shares.  This  ac- 
corded with  his  application  expressing  his 
willingness. 

Held,  that  the  question  whether  the 
talukdar  bad  become  a  trustee  for  the  plain- 
tiff in  respect  of  his  share  depended  on 
tbe  terms  on  which  the  estate  had  been 
granted  to  the  talukdar  by  the  Government 
at  the  second  Summary  Settlement,  it  hav- 
ing been  at  their  absolute  disposal  as  a  con- 
sequence of  tho  confiscation  of  March,  1858. 
The  trust  was  not  affected  by  the  sanad. 
No  special  provision  as  to  the  co-sharers 
return  or  admision  to  share,  had  been  deemed 
necessary  by  the  Chief  Commissioner,  who 
authorized  the  settlement  with  the  talukdar 
in  reliance  on  his  assurance.  Tho  right  of  the 
co-sharer,  who  returned  in  1659,  was  acccord- 
irgly  astablished.— HASAN  JAFAR  v.  MO- 
HAMMAD ASKARI,  26  C  879  =  2  0  C  199 
=  261  A  229. 

52  Sale  in  execution  of  decree — Civil  Pro- 
cedure Code  {Act  XIV  of  1882),  Section  310A. 

A  per.son  claiming  under  the  Muham- 
madan  Law  a  share  in  some  immovable 
property,  which  has  been  sold  in  execution 
of  a  decree  against  his  co-sharers,  is  not  en- 
titled to  make  a  deposit  under  section  310A 
of  the  Civil  Procedure  Code.  23  Bom. ,450; 
29  Cal.,  1  ;  21  Mad.,  41G,  referred  to.  ABDUL 
BAHMAN  V.  MATIYAR   RAHMAN.    8  0  C 

«25. 
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63  Separate  ijossession  of  distinct  plots  by 
arrangement — Sale  by  a  co-sJi,arer — PurcJtaser'i 
right  to  exclusive  2Josse.<ision. 

When,  by  private  arrangement  amongst 
oo-sharers,  one  of  them  is  in  exclusive  pos- 
session of  a  certain  portion  of  the  ijmali  land 
a  purchaser  of  the  right,  title  and  interest 
of  the  latter,  is  entitled  to  be  placed  in  tbe 
same  position  as  his  vendor. 

An  arrangement  amongst  oo-sharers,  like 
the  above  continues  to  be  a  good  and  binding 
arrangement,  until  tho  co-sharer.s  tbemselvea 
agree  to  give  it  up  and  como  to  some  other 
arrangement,  or  until  any  one  of  the  co- 
sharers  demand  a  partition  of  the  entire 
joint  lands,  either  in  Court  or  out  of 
Court.  KUMUDINI  MAZQMDAR  v.  RA- 
SIK  LAL  MAZUMDAR,     H  C.  W-  N-  617. 

64  Sub-ditisicn — Preemption  —  Right  of 
priority  —  Relationship  with  vendor  —  Oudh 
Laws  Act  (XVIII  of  1879),  s.  9,  els.  {1  d  3). 

Plaintiffs  and  one  B  sued  separately  for 
pre-emption  in  respect  of  the  ^  defendants* 
share  in  village  K.  The  village"  was  divided 
into  two  mahals,  viz.,  mahal  mustagil  and 
mahal  ihtimali.  The  mahal  mustaqil  con- 
sisted of  two  pattis  known  as  I.  B.  and  S.  Q. 
The  plaintiffs  had  a  share  in  patti  1.  B, 
and  B  had  a  share  in  imiii  S.  G.  B.  was  re- 
lated to  the  vendors  but  the  plaintiffs  were 
not. 

Held,  that  patti  I.  B.  was  a  sub-division 
of  the  viustaqil  mahal  within  the  meaning 
of  clause  1  of  s.  9  of  tha  Oudh  Laws  Act  and 
that  tha  plaintiffs  had  a  right  of  pre-emption 
superior  to  that  of  B.  in  respect  of  that 
mahal.  And  under  clause  2  of  the  section 
B  had  a  better  right  than  the  plaintiffs  in 
respect  of  the  ihiiviali  mahal  becau.ee  B.  was 
related  to  the  vendors. 

Clause  1  of  section  9  means  that  amongst 
co-sharars  in  the  sub  division  who  are  relat- 
ed to  the  vendor  or  mortgagor  pi  'ority  is  to 
be  determined  by  nearness  of  relationship 
and  that  co-sharers  in  the  sub-divi-non  who 
are  not  so  related  can  claim  under  this 
clause  but  after  those  who  are  related,  thus 
— nearly  related— less  nearly  related — not 
related.  BHEO  NARAIN  SINGH  v.  SHEO 
DAT  SINGH.     7  0-  C-  129. 

55  Suit  against  cosharers  for  possession 
of  shamilat  land  and  demolition  of  construc- 
tion thereon  blocking  a  road — Decree  for  joint 
possession  ichen  no  such  relief  is  prayed  for 
— Interference  by  Court  in  second  appeal  — 
Blocking  a  load — Remedy  of  co-sharer  against 
other  co-sharers. 

A  suit  was  brought  for  possession  of  a 
piece  of  shamilat  land  in  an  abadi  and  for 
demolition  of  a  chaupal  erected  thereon  by 
the  original  defendants  on  the  grounds  that 
a  road  used  for  carts  and  foot-possessiL  n 
was  blocked  up  by  tbe  erection  of  the  chan- 
pal  and  that  the  plaintiff  was  put  to  iu- 
convenieucc.  The  co  sharers  of  the  patti 
in  %Yhiah  the  land  lay  were  made  defend- 
atits  in  the  suit.  The  defendants  pleaded 
that   they    had  built  a  house  on   the   plot 
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many  yearn  ago  by  permisaion  of  the  Lavi- 
bardar  and  tliat  tho  chaupal  ia  question 
was  merely  as  addition  thereto  aud  tbat 
no  road  had  been  blookod  up  and  no  harm 
done  to  the  plaintiff.  The  Lower  Appellate 
Court  found  tlmt  tho  cliaupal  blocked  up 
a  road  as  alleged  by  the  plaintiO  aud  pass 
ed  a  decree  in  favour  of  the  plaintiff  for 
possession  jointly  with  his  co-sharers.  In 
second  appeal  it  was  contended  tliat  the 
plaintiff  having  claimed  exclusive  posses- 
Bion  was  not  entitled  to  a  decree  for  joint 
possession. 

Held,  it  was  doubtfut  whether  the  plain- 
tif!  ever  intended  to  claim  exclusive  posses- 
sion ;  even  if  he  did,  the  Court  should  not 
on  that  ground  interfere  in  second  appeal 
with  the  decree  for  joint  possession  if  on 
other  grounds  the  plaintiff  is  found  to  be 
entitled   to   such  possession. 

Held,  the  plaintiff  was  entitled  to  the 
relief  prayed  for  as  the  damage  done  would 
not  be  remedied  by  a  partition.  KALLU  v. 
GAYA    DIN.     7   0.  C  862. 

56  Suit  by  co-sharer  for  demolition  of 
well  co7'istructcd  by  a  third  person  with  the 
consent  of  other  co- sharers — Remedy  of  non- 
consenting  co-sharer  against  the  person  build- 
ing loitli  the  coyisent   of  other  co-sharer. 

Whore  a  co-sharer  has  constructed  a 
building  on  land  jointly  belonging  to  him 
aud  other  co-sharers  without  their  con- 
sent they  are  not  entitled  to  have  the  build- 
ing removed  unless  they  can  show  material 
damage  or  unless  they  bave  taken  measures 
in  time  to  prevent  construction  of  the 
building.  Their  remedy  is  by  partition. 
So  is  the  case  with  the  construction  of  a 
well.  MAHA  SINGH  v.  BHOGA.  7  Q.  C 
836. 

57  Suit  by  co-sharers  against  other  co- 
sharer  for  contribution  of  revenue — Jurisdic- 
tion—Rent Act  s.  108,  (16). 

B.  S.,  co-sharer,  instituted  a  suit  against 
the  lambardars  and  co-sharers  for  contri- 
bution in  respect  of  the  payments  made  by 
him,  on  account  of  the  arrears  of  revenue, 
after  his  appointment  bs  lambardar  had 
been  ordered  and  in  fulfilment  of  the  con- 
dition   under   which    that   order    was  passed. 

Held,  tbat  the  suit  fell  under  the  pro- 
visions of  clause  (16)  of  section  lOS  of  the 
Oudh  Rent  Act  aud  the  cognizance  of  the 
Civil  Court  was  barred  by  that  section — 
BALDEO    SINGH   v.   HIMMAT   SINGH.     3 

0  C  S03. 

58  Suit  by  CO- sharer  against  lambardar  for 
pnfits  —  Evidence  of  collection  of  actual  amount 
of  profits— Burden  of  proof .  Rent  Act  S.  1(8 
(15). 

The  plaintiff  sued  a  lambardar  under 
S.  108,  cJ.  (15).  Rent  Act,  for  his  share  of 
profits. 

Held,  that  when  the  lambardaf  bas 
filed  hisaccouat  and  sworn  to  its  being  a 
true  and  fu'l  account,  or  h^s  called  the 
panuari  who  swears  to  the  account  produced 
by  him  being  a  true  and  full  account,  and 


Co-sharors    {Contd.) 

the  co-8harer  disputes  the  oorreotness  of 
particular  items  or  wishes  to  charge  the 
lambardar  beyond  what  is  admitted  by  the 
account,  on  tho  ground  that  he  bas  colUot- 
ed  more,  or  might,  but  for  gross  negligence 
or  misconduct,  have  collooted  more  than  is 
admitted,  it  lies  on  tho  co  sharer  to  prove 
how  much  mora  the  lambardar  has  colleot- 
ed  or  might  have  collected  but  for  grosa 
negligence  or  misconduct,  than  is  admitted, 
Tbo  faot  that  in  a  particular  year  the  lam- 
bardar,  on  his  own  admission,  collected  a 
particular  percentage  less  than  100  per  cent, 
is  not  any  evidence  that  he  ooUeoted  mora 
than  he  has  admitted  that  he  haa  colleotsd 
or  that  he  was  guilty  of  grosa  negligence 
in  not  oolleoting  more.— ARJUN  SINGH  v, 
GANGA  BAKHSH.     4  0  C  !• 

69  Suit  by  a  co-sharer  for  profits— Rent  Act 
{XXII  of  1886)  S.  108  {15)  —  Presumption 
arising  from  non-receipt  of  share  of  profits 
luithin  12  years  previous  to  the  institutio7i  of 
suit— Adverse  possession — Entry  in  f?ie  khewafe 
— Sufficient  proof  of  prima  facie  title  to  profits^ 

The  plaintiff  sued  the  defendant  under 
cl.  (15.,  3,  108  of  the  Oudh  Rent  Act,  1886,  for 
bis  share  of  the  profits  of  certain  estates  for 
tho  year  1296  F.  The  defendant  pleaded  thafc 
the  plaintiff,  being  out  of  possession  of  th« 
share  in  question  for  more  than  12  years  had 
lost  all  rights  in  the  share  in  question  and 
that  the  suit  was  time-barred. 

Held,  that  in  such  a  case  it  is  sufficient 
the  plaintiff,  in  order  to  establish,  prima  faciet 
for  his  title  to  the  share,  to  prove  that  his 
name  stands  recorded  in  thQhheiv at,  or  register 
of  CO  sharers  prepared,  kept  and  maintained 
by  the  Deputy  Commissioner  under  Chap.  IV 
Act  XVII  of  1876,  and  that  it  is  not  neces- 
sary  that  he  should  also  prove  that  he  has 
received  profits  at  sometime  within  12  years, 
next  bofore  the  institution  of    the  suit. 

Held,  further,  that  from  the  fact  that  the 
plaintiff  had  received  no  profits  of  the  share 
for  12  years,  in  the  absence  of  evidence  show- 
ing that  it  was  owing  to  the  denial  of  the 
plaintiff's  title  that  she  did  not  receive  prc- 
fils,  an  inference  caunot  be  drawn  to  the 
effect  that  the  defendant  was  in  adverse  po- 
session.  SITLA  BAKHSH  u.  MUSSAMMAO? 
UMEDKUAR      1  0   CU3. 

60  Suit  by  one  co- sharer  against  another 
for  share  cf  profits — Responsibility  of  co- sharer 
in  undivided  ipsLtti  to  another  co  sharer— Rent 
Act  S.    108   {15}, 

In  this  suit  tho  defendant  was.  the  pro- 
prietor of  half  of  a  5  bisv/a  patti  and  the 
plaintiff  was  the  mortgagee  from  him  of  the 
other  half  of  the  patti.  The  plaintiff  sued 
to  recover  a  certain  sum  of  money  alleg- 
ed to  be  due  from  the  defendant  on  account 
of  her  share  of  the  profits  for  three  years. 
It  was  admitted  that  there  had  been  no 
division  oftenai.  ts  between  the  parties  and 
that  both  ooUec'.ed  rent  from  tenants.  The 
Lower  Appellat.i  0:)urt  held  that  the  defen- 
dant was  not  ^-.i.sponsible  for  the  rent  which 
the  piaintifi  failed  to    collect,  that  he  had 
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not  coUeotcd  more  than  half  and  that  each 
party  had  a  right  to  collect  his  share,  that 
is,  to  gtit  half  the  real  of  hia  holding.  It 
was  admitted  that  either  the  plaintiff  or 
the  defendant  could  havu  oollocted  the 
whole  of  the  rent  due  from  the  tenant  ao 
that  either  of  them  could  have  collected 
the  rent  which  thu  plaintiff  failed  to  col- 
lect. 

Held,  that  the  plaintiff  waa  entitled  to 
half  tho  total  profits  of  the  5  biawaa  cal- 
culated on  the  amount  realized.  Tho  fact 
that  the  dofoudaut  did  no!  obstruct  or  pre- 
vent her  collecting  was  no  reason  for  hold- 
ing that  he  v/as  entitled  to  »etain  the  whole 
of  iLi«  amounts  he  had  colleottd,  inasmuch 
%B  it  did  not  exceed  half  the  total  rental 
of  the  palti  for  tho  three  years  —  PAHBA- 
TT  V.  KUAU  BADHI  SINGH.  4  0-  C-, 
863. 

61  Suit  for  arrears  of  revenue  paid  by  one 
co-sharer  for  another— Rent  Act  S.  108  (16) 
124,  0.  124,  D.— Revenue  Court — Jurisdiction 
— Appeal  to  District  Judge— Remand, 

The  appellant  and  the  respondeat  were 
.  co-sharera  in  a  certain  village.  The  plain- 
tiff was  compelled  to  pay  the  share  of  re- 
venue payable  by  the  defendant.  The  plain 
tiff  sued  the  defendant  to  recover  the  mo- 
ney so  paid  by  him.  The  plaintiff  was  the 
lambardar  at  the  time  the  .suit  was  insti- 
tuted, but  at  the  time  he  paid  the  money 
which  he  claimed  in  the  suit,  he  was  not 
lambardar.  The  Assistant  Collector  dismiss- 
ed the  suit  on  the  ground  that  tho  plain- 
tiff was  neither  lambardar  nor  a  pattidar 
entitled  to  collect  rent  when  money  was 
paid  and  the  suit  could  not  lie  therefore 
in  a  Revenue  Court,  On  appeal  the  District 
Judge  hold  that  the  plaintiff  must  be  deemed 
a  lambardar  when  money  vras  paid  and  there- 
fore the  suit  was  cognizable  by  the  Court 
of  Revenue,  and  he  remanded  the  case  for 
trial   on  the    merits. 

Ileld,  that  the  suit  could  not  be  said 
to  be  one  by  a  lambardar  tor  arrears  of  re- 
venue payable  through  him  by  the  co-shar- 
er.s  whom  he  represented,  within  tho  mean- 
ing of  S.  108,  cl.  (16),  Oudh  Rent  Act.  The 
District  Judge  was,  therefore,  in  error  in 
holding  that  the  suit  was  cognizable  by  a 
Revenue  Court.  But  the  suit,  whether  in- 
stituted in  a  Civil  Court  or  in  a  Court  of 
Revenue,  was'one  in  which  tho  appeal  would 
lie  to  the  District  Judge.  The  provisions, 
therefore,  of  S.  124c  and  124d,  Oudh  Rent 
Act,  were  applicable. 

Held,  further,  that  the  District  Judge's 
order  remanding  the  case  could  be  upheld 
with  reference  to  the  provisions  of  S.  12iD, 
Oudh  Rent  Act,  though  not  oa  tho  grounds 
on  which  it  was  made.— U MA  BAKH3H 
SINGH    V.   RAM   SAHAI,   4  0    C   261- 

61  CL.  Suit  for  profits  b'j  co-aharcrs  against 
lambardar — Non-liability  of  lambardar  for 
profits  of  lands  hcki  by  other  cosharera  in  ex- 
cess of  their  shares — Rent  Act  S.  106  (15). 

The  question  for  decision  was  whether 
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tho  plaintiffs  were  entitled  to  recover  from 
the  defendant,  who  waa  the  lambardar,  ia 
addition  to  their  share  of  the  profits  of  the 
khalisa  lands,  their  shares  of  tho  taujir  or 
profits  of  land  lield  by  other  co-sharers  ia 
excess  of  their  proper  share. 

Held,  that  it  was  not  the  duty  of  the 
defendant  to  have  realized  from  each  of  the 
co-sharer  the  excess  profits  received  by  him, 
and  divided  tho  money  so  cullected  botweea 
the  co-sharers,  because  a  lambardar  as  such 
is  not  entitled  to  sue  a  coshnrer  for  the 
share  of  the  profits  of  a  part  of  an  estate  due 
to  himself  and  the  ot.;ier  sharers  in  the  estate; 
and  as  no  one  of  tho  co-sharers  is  under  such 
circumstances,  the  tenant  eith;  r  of  the  lani' 
bardar  or  of  the  whole  body  of  tua  co-sharera, 
the  lambardar,  could  not  sue  any  co-sharer 
for  the  profits  of  laud  hoid  by  him  in  excess 
of  his  proper  sharo.  The  lamb  irdar,  there- 
fore, in  such  a  case  as  thia,  cannot  be  debited 
with  those  proIUs  either  as  proiirs  or  as  rent, 
on  the  ground  that  it  was  his  duty  to  have 
realized  them.  R.  A.  R.  No.  07,  followed, 
Tho  proper  remedy  for  tUo  plaintiffs  was  to 
have  instituted  a  suit  for  the  settlement  of 
accounts  and  to  have  impleadf;d  all  the  co- 
sharers  therein  as  parties,  SYED  KHUR- 
SHED  ALI  V.  NA\V\B  ALL     1  0-  C-  152- 

62  Suit  for  rent  paid  by  <  >■  sharers  on 
behalf  of  oth^^r  co  sharers— Rev  en  u  ■  Act  {XVIII 
of  1S76),  o".  219  cl.  (/)— Lamoardar— iJe7ii 
Act  [XVII  of  1886)  S  108{16)- Jurisdiction^ 
Civil  Court. 

The  plaintiff,  a  co-sharer,  in  a  sub-settled 
Mahal,  sued  tho  other  co  sharers  for  the 
amount  which  he  had  paid  on  their  account 
to  the  agent  appointed  by  che  Deputy  Com- 
missioner to  manage  the  Mahal  on  the  su- 
perior proprietor  making  default  in  pay- 
ment  of  the    Government     Revenue. 

Held,  that  the  provisions  of  S.  129,  cl. 
(/),  Oudh  Land  Revenue  Aot,  1876,  were 
not  applicable  and  the  Civil  Courts  were 
not  debarred  from  taking  cognizance  of 
the  suit.  The  word  Lambardar  inch  J6S. 
103,  Oudh  Rent  Act,  means  a  representative 
of  the  village  community  appoinied  under 
the  rules  framed  under  S.  220,  Oudh  Land 
Revenue  Act,  1876.-PIRTHI  SINGH  v.  AH- 
MAD  HUSAIN,     5  0  C  892- 

68  Suit  for  rent— Remand  -Appeal— Rent 
—Frttics— Amendment  of  plaint— 6  OWN 
326  Col   li39   P   I. 

64  Test  of— Suit  for— Oudh  Laws  Act,  1876 
S.  9,  els.  {2)  and  (3)— Revenue  free  land,  suit 
for  pre-emption,  loith  respect  ^o— Nazul  of 
Government  land  held  revenue  fiee,  whether 
constitutes  a  mahal  ivith  the  rest  of  the  vdlage 
— Co-sharer,  test  of  being  a—Villag-.:  communi- 
ty, member  of,  claim  decreed  as—Edcppel,  ele- 
ments necessary  to  be  proved  in  order  to  consti- 
tute. 

The  respondent  brought  a  suit  for  pre- 
emption with  respect  to  25  and  odd  bighas  of 
revenue  free  land  situate  in  mauza  0.  The 
laud  formed  part  of  an  area  of  12G  and  odd 
bighas  recorded  at  tho  first  settlemtnt  as  Na- 
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zul  or  Government  laud,  for  which  no  rovonuo 
was  payable,  and  which  had  boon  sold  by  the 
Government  to  a  private  individual.  After 
various  transfers  the  appellant  Bank  pur- 
chased the  land  at  an  auction  sale  held  in 
execution  of  its  own  decree,  and  subsequently 
sold  it  to  the  appellant  S  without  giving  the 
respondent,  a  sharer  in  the  village,  notice  in 
the  manner  prescribed  by  S.  10  of  the  Oudh 
Laws  Act.  The  respondent  claimed  to  pre- 
empt both  as  a  sharer  in  the  village  and  as 
a  member  of  tho  village-community  under 
second  and  third  clauses  of  S.  9  of  tho  Oudh 
Laws  Act.  The  defence  was  that  tho  ra- 
spoudent  was  not  entitled  to  pre-empt  the 
property  either  under  the  second  or  under 
the  third  clauses  of  S.  D  and  that  he  was  es- 
topped from  making  the  claim  as  he  had  re- 
fused to  purchase  the  property  when  it  was 
offered  to    him  by  the  Bank. 

Held,  that,  as  the  land  in  suit  was  not  in 
any  way  responsible  for  the  revenue  assessed 
upon  the  village,  tho  respondent  and  the 
Bank  were  not  co-sharers  of  the  same  mahal, 
and,  therefore,  the  respondent  could  not 
claim  to  pre-empt  the  property  under  the 
second  clause  of  S.  9  of  the  Oudb  Laws  Act, 
but  that  the  respondent  could  preempt  the 
property  as  a  member  of  the  village-commun- 
ity under  the  third  clause  of  S.  9  and  that 
it  was  not  necessary  that  the  vendor  should 
be  a  member  of  the  village-community. 

Held,  also,  after  reviewing  the  evidence 
that  no  case  for  estoppel  had  been  made  out. 
5  O.  C.  395  R.  BANK  OP  UPPER  INDIA  v. 
MUNSHl  ALOPl  PRASAD.     IQ  Q.    C   257. 

65  Test  of— Owner  of  plots  of  land  in 
abadi,  whether  a  co- sharer— Co -sharer  ship, 
test  of — Liahility  to  be  sold  up  for  arrears 
of  revenue — Bight  to  pre-empt  as  a  member 
of  village  community— Sale  to  a  stranger  with- 
out   specification  of  shares. 

Held,  that,  where  a  person  is  the  owner 
of  plots  of  land  in  the  inhabited  area  of  a 
village,  he  is  to  be  deemed,  for  the  purposes 
of  pre-emption,  a  co  sharer  in  the  village; 
as  the  test  of  co-sbarership  is  whether  the 
land  held  by  him  would  be  liable  to  be  sold 
in  case  of  a  sa.le  or  arrears  of  Government 
revenue  10  0.  0.  86  Appr  26  A.  674  (P  0  ) 
16    A.  412  R.    28    A.  246   not  F. 

Held,  further,  that  such  a  person  could 
in  any  case  be  allowed  to  preempt  as  a 
member  of  the  village-community.  7  O.  0 
19    R.  J  ' 

Held,  also,  that  where  in  a  purchase  a 
co-sharer  associates  with  himself  a  stranger 
and  there  is  no  specification  of  the  shares 
acquired  by  each  of  them,  the  co-sharer 
loses  his  preferential  right  to  purchase  and 
the  whole  property  sold  is  Hable  to  pre- 
emplion.  7  0.0.  22  R.  AULaD  HUSAIN 
AND  ANOTHER  v.  MUSAMMAT  ZAINAB- 
Ui^  NISA.    10  0.  C   225. 

66  Valuation    of  suit  for  partition—Juris- 
diction.    24    A  381    Col.   791. 

67  Vendor   and  Picrchaaer— Purchase  by  a 
co-sharer  of  part  of  joint  property  from  his 
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co-parcener— Subsequent  partitioyi  of  loholc, 
property— Part  of  property  sold  allotted  to 
tliird  person—Suit  by  purchaser — Covenant 
for  title — Damages. 

The  plaintil!  and  the  defendant  (with 
other  persons)  were  co-sharers  in  certain 
land.  In  1890,  the  plaintill  purchased  a 
part  of  this  land  from  the  defendant  by  a 
registered  sale-deed  and  took  possession. 
In  tho  following  year,  in  a  partition  suit 
brought  by  tliu  dofondant  against  his  co- 
sharers  (of  whom  the  piaintill  was  one),  a 
part  of  the  land  bought  by  the  plaiutifl 
was  allotted  to  a  third  co-sharor  and  an- 
other part  was  allotted  to  the  plaintiff  him- 
self, and  in  March  1896,  execution  of  the 
partition  decree,  the  plaintiff  was  deprived 
of  tho  part  allotted  to  the  third  co-sharer. 
In  1899,  the  plaintiff  filed  this  suit,  praying 
that  the  defendant  might  be  ordered  to 
make  over  to  him  other  land  in  place  of 
that  of  which  he  (the  plaintiff)  had  been 
deprived,  and  also  claiming  damages.  The 
first  Court  dismissed  the  suit.  On  appeal, 
the  District  Judge  reversed  that  decree  and 
awarded  the  plaintiff  the  defendant's  share 
of  land    together  with  Rs   62  as  damages. 

Held,  that  the  plaintiff  was  not  entitled 
to  damages.  There  was  no  title,  express  or 
implied,  given  by  the  defendant.  The  in- 
terest of  the  defendant  in  the  land  was 
well  known  to  the  plaintiff  when  he 
bought.  The  liability  to  partition  as  regards 
the  land  could  not  be  removed  by  tho  seller 
(defendant)  as  was  well  known  to  the  buyer 
(plaintiff).— SHIVRAM  GOVIND  DE3AI  v. 
BAL  DAJI    DESAI,     26  B-  519. 

68  Where  necessary  parties — Bent  Act  S. 
108  (15}— Suit  for  settlement  of  accounts  — 
Civil  Procedure  Code,  (Act  XIV  of  1882 J,  S. 
28— All  CO- sharers  necessary  parties—Misjoinder 
of  parties. — 

The  plaintiffs,  who  were  sharers  in  a 
village,  brought  a  suit  against  all  the  other 
sharers  in  the  village  for  settlement  of 
accounts. 

Held,  that  the  suit  was  properly  framed 
and   that    there  was  no  misjoinder  of  parties. 

Held,  further,  that  in  a  suit  for  the 
settlement  of  accounts,  under  sec.  108,  cl. 
(15),  Oudh  Rent  Act,  all  the  co-sharers  in 
the  estate,  whether  it  be  a  mahal,  tliok,  yatti 
or  other  sub-division  of  a  mahal  or  village, 
to  which  the  suit  relates  and  in  respect  of 
which  accounts  are  to  be  settled,  must  be 
joined  as  parties  to  the  suit  either  as  plaintiffs 
or  as  defendants.— THAKUR  BAKHSH  v. 
BHAGWAN  DIN,     IOC  215- 

Co  sharers  and  Lambardar 

1  Suit  for  profit  -Adverse  possession  of 
a  limited  interest — Lease,  additional  area 
within.     27    A    436   Ool   2063    P   I. 

Costs 

1  Adjournment  of— Review-Practice-Order 
to   pay    costs  of— Power     of   Court    to    alter. 
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AWN    1902  P  93  Ool  2029   P  I. 

2     App-''-al— Discretion — Second    appeal. 

The  Courts    have   full    disoratioa     as    to 

costs,   hub  that  disoretioa    must  bo  oxorciaod 

on   gonoral   priuclpleg     and    not    arbitriirlly. 

A  sGCond  appoal  lies  against  tlio  ordur    of 

costs  passed  hy  an  appollato  Court. 

The  Muiisifl  dismissed  the  plaintiff's 
suit  but  awarded  no  costs  to  the  defoadaut. 
The  defendant  appealed  as  to  costs  bub  his  ap- 
peal was  dismissed.  The  High  Court  on  second 
appoal  ordeiod  the  plaintiff  to  pay  costs  of 
the  defendants  of  all  the  three  Courts.  S. 
M.  BHUGOn\TI   PAL  v.  MAHOMiiiD  ALLI. 

7  C  W  N  647 

3  Appeal-Printing  of  imncessary  records. — 
Costs    of  printing    a  largo    portion    of  the 

paper  book  found  unncessary  for  the  trial 
of  the  case  disallowed.  — MAHESH  NARUN 
V.   NAWAB  PATIIAK.     (HARRINGTON,  J.) 

82  C  837  at    842 

4  Appeal  dismissed  or  accepted  "with 
cost^"  meaning  of.  18  P.  R.  1907.  SeeOJti- 
structioa  of  dcxree  No.  3. 

5  Appellant  to  pay  in  High  Courts-Plaint 
insufTiciontly  stamped  —  Procedure  Limita- 
tion.    2  C.  L.  J.  70.     See  Col.  lUO  P.  I. 

Q  Application — Emeodmeut  of  plaint  as 
to  j.under  of  parties — Case  almost  finished 
A.  W.  N.  1905  P.  35.     See  Col.  1302   P.  I. 

7  Application  for  leave  to  appeal  to  Privy 
Council — Costs— Execution— 'C,  P.  C.  S.  583, 
612. 

When  a  Division  Bench  of  the  High 
Court  makes  an  order  dismissing  an  applica- 
tion for  leave  to  appeal  to  His  Majesty  in 
Council  with  costs,  the  order  as  to  costs  is 
to  be  enforced  by  execution  in  the  lower 
Court,  which  passed  the  order  originally. 
JOGENDRA  CHANDRA  SEN  v.  BIBEE 
WAZIDUNNES3A  KHATQN.     H  Q.    W-  N- 

856  =  84  0  850 

8  Appeal  as  to— Discretion  of  the  Court. 
A.  W.  N.  1905  P.  75  Col.  1053  P.  I. 

9  Appeal  as  to — Test  whether  the  defend- 
ant is  aggrieved— Exparb  decree.  9  0.  W.  N. 
584  Col.  1321  P.  I. 

10  Appoal  as  to  suit  for  possession  of  pro- 
perty against  a  person  nob  in  possession.  72 
P.  L.  R.  1905  Col.  1068  P.  I. 

11  Appeal  as  to — No  principl  involved. 
Qiuere — It  is  very   doubtful   whcfc'ier   an 

appeal  will  lie  from  an  order  for  cost  when 
no   principle  is  involved.     28  G  567  at  570- 

12  Appeal  as  to— Redemption— Tender  of 
mortgage  money — Interest  in  case  where 
exact  amount  not  tendered.  BALDEO  PAR- 
SHAD  u.  INAYAT  KHAN.     6  0.  C.  135. 

See  Mortgage. 

13  Appellate  Courts  duty  as  to— Second  ap- 
peal— Discretion. 

Per  Sithrahminia   Aiyar,   J.    The    High 
Court  would    nob   on    second    appeal    disturb 
the  order  as  to  costs  made  in    the   Courts   bu 
low   in    the   duo   exercise   of    the     discretion 
vested  in  them  by  law. 

Per  Ddvies,  J.    The   High   Court   should 
set  aside  oveu  ou    second  appeal  an  order 
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granting  the  plaintiff  his  costs  on  the  whole 
amount  of  hia  claim  when  only  a  part  of 
the  claim  was  decreed,  such  order  being 
opposed  to  the  uniform  practice  of  the 
Courts  in  the  Madras  Presidency  which  is  to 
grant  costs  only  on  the  amount  decreed.  17 
Mad.,  293  referred  t>.  PluRl AK.\RUPPAN 
V.  PALANIPPA.     13  M.  L   J    210. 

14  Appeal  to  Privy  Council  dismissed  in 
default — Costs  of  nspondcnt.  Poiuer  of  High 
Court  to  award  —  Privy  CjuhcH. 

Wliere  the  oi'dor  gratiting  leave  to  appeal 
to  Privy  Council  provided  costs  of  the  ap- 
plication for  leave  to  appeal  to  ba  coits  ia 
the  appeal  and  tlie  appeal  w.is  dismissed  by 
the  Privy  Council  for  default  of  prosecaiioa 
the  High  Court  corrected  the  order  and  ra  vda 
the  respond'Mit's  cost^  p  ly  i-blo  by  the  apjiel- 
lant.  THE  SKCRl^yUAliY  OP  STATE  FOR 
INDIA  V.  JANARDHAN  GANPATUAO.  4 
B.  L.R  917  =  27  A  I2i 

15  Arbitration  —  Gjucral  rule  —  AwarJ 
silout  as  to  costs— Appjal.  35  P.  L.  R.  I90G 
Col  lOGS  P.  I. 

16  Attorney's  auib  against  client  — Saifc 
for  dissolution  of  m  image — Damages.  23 
0.    81    Col:    10G9   P.   1. 

17  Attorney  and  client — Right  of  cxcator 
to  change  attorney  eniployxl  bj  testator—  Costs 
— Liability   of  executor  to  pay.— 

Where  an  attorney  is  employed  by  se- 
veral executors  for  the  purpose  ofcoutiiu- 
iug  an  action  iiidtitatod  agiinst  the  tejt« 
ator,  any  one  of  them  miy  c!iang'.  th:  at- 
torney on  payment  of  all  costs  incurred  in 
suit  by  that  attorney. — 5  Bom.  H.  C.  R.,  163 
distinguished.  GIRINORA  KUMAR  DUTT 
V.  AMULYA  CHARAN  GH03E.  6  C  W  N 
803 

18  Attorney  and  Client — High  Court 
[Bombay)— Bute  5ii— Taxation— Bill    of  Coits. 

Rule  541  of  the  Rules  of  the  Bombay 
High  Court  does  not  empower  a  Judge  to 
make  an  order  on  an  attorney's  applicatioa 
for  taxation  of  his  bill  of  costs  for  business 
not  transacted  in  Court  unless  such  order 
bo  by  consent,  and  the  Courb  has  nob  any 
inherent  power  on  which  the  jurisdictioa 
can  bo  rested  1  S  and  S  97  (1822)  followed. 
In    re   FRAMJI    CAWA3JI      MARKER,     IQ 

B  L  K  76. 

19  Attorney's  suit  against  cl  ent— Suits 
for  costs— Limitation  crJjr  for  taxition  o£ 
costs,    effect    of,     35  G  171  Col:   1779    P.  I. 

20  Awarded  by  decrco — ]Mortgvge  decree  — 
Order  for  sale— Costs  if  cm  b.^  ro  oyared 
from  the  mortgagor  persoially.  12  C  \Y  N- 
364   CdI:    693   P.  1. 

21  Civil  suit  for  costs  of  vrosecuion  suit 
—Costs  incurred  in  carrying  on  criminal  pro- 
secution—Dam  iges  for    assault. 

A  suit  does  nob  lie  to  recover  expenses 
incurred  by  the  plaintiff  in  carrying  on  the 
criminal  piosooution  of  the  defendant.  12 
AIL,  approved.  CHURvMONI  DASI  i'. 
BAIDYA  NATH  NAIK.     32  C  429. 
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22  Claim  proceedings— Burden  ot  proof 
-Suit  for— U.  B.  R.  1905  P.  18  Col.  1527 
P.   I. 

23  Claim  proceeding<i  —  Exi!Cu(ion  of  dexree 
— Attachment — Objection  to  attachmant  success- 
fid,  but  costs  HOC  allowed— Costs  of  objection 
not   recoverable   in   separate    suit. 

Attachment  of  curtain  property  in  exe- 
cution of  a  dooreo  being  made,  o'j  motions 
ware  put  in  by  persons,  who  claimed  the 
attached  property  as  th«ir  own.  These  ob- 
jections wero  successful,  but,  for  some  rea- 
sons not  explained,  the  objectors  were  not 
allowed  costs.  The  obj  actors  instituted  a 
suit  against  the  decree-holder,  recovered  dama- 
ges for  unlawful  attachment  and  the  costs 
incurred  in   making   objections. 

Held  that  the  costs  claimed  could  not 
be  recovered  by  means  of  a  separate  suit. 
8  A.  452,9  A.  474  P.  SALIG  RAM  u.  TI- 
KA  RAM,  AWN  1908,  18  =  5  A  L  J 
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24  Counsel'p  fees — Probate— Objection  as 
to  fee — Discretion — Anpsal — Revision  A.  W. 
N.    1905   P.  83  Col.    1357  P.   I. 

25  'Costs  in  the  cause' — Meaning  of  such 
order  made  in  an  interlocutory  proceedings 
25   B.   230   Col.    1069   P.    I. 

26  Criminal  Prosecution,  suit  for  costs 
of— 32   C.   429  See   Costs   No   21   supra. 

27  Collusion— Sale —  Pre  emption  decree 
against  father  — Suit  by  son  to  contest  aliena- 
tion after,  decr«e  in  the  pre-emption  suit. 
72  P.  L.  R.  1904  Col.  2116  P.  I. 

28  Court's  power  to  extend  time  for  pay- 
ment of  costs.     29  M.  370  Col.  1589  P.  I. 

29  Delay  in  filing  suit— Costs— Compound 
interest.     53  P.  L.  R.  1904  Col.  344  P.  I. 

30  Contribution  for  costs— Arrears  of 
rent  -Suit  for  contribution  severally  and 
jointly.     10  0.  C.  108  Col.  635  P.  II. 

81  Contribution  fo^.'  costs  between  co-de- 
fendants— Suit  against  three  defendants — 
Decree  against  all  for  paymeut  of  p-iin tiffs 
costs — Payment  of  entire  costs  by  one  defen- 
dant.    26  M  373  Col.  637  No.  16  P.  II. 

Note-26  M.  373  read  for  26  M.  8/3. 

82  Counsels'  fees  =  Obj  motion  as  to  fee — Fee 
out  of  all  proportion  to  work— Costs.  A.  W. 
N.  1905  P.  83  Col.  1357  P.  I. 

83  Counsels'  fees— Allowable  on  the  with- 
drawal of  a  case  under  S.  373  C.  P.  C,  (XIV  of 
1882).     A.  W.  N.  1903  P.  12  Col.  1332  P.  I. 

34  Counsels'  fees— High  Court  Rules  and 
Forms,  1901,  Rule  577 — Taxing  Master's  deci- 
sion on  a  question  of  costs — Review  by  the 
Chaiubers  Judge  — Third  Counsel's  cos'.s  in  a 
defended  long  cause — Practice  as  to  retaining  of 
Counsel  and  their  costs — Cost  of  a  third  Coun- 
sel engaged  to  ask  for  transfer  of  case  from  one 
Judgp  to  another — Practice. 

As  a  general  rule  the  Judge  in  Chamber 
will  not,  on  a  review  of  taxation;  interfere 
with  items  of  taxation  which  are  entirely 
within  the  Taxing  Masters'  discretion  or  go 
into  details  of  such  discretionary  items  ;  but 
there  is  nothing  to  prevent  him  from  doing 
so  if  it  appears  to  him   that  the  intoreats  of 
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justice  require  hia  interference  and  it  would 
be  his  duty  in  all  such  cases  to  review  and 
revise  taxation  and  judge  and  decide  for  him- 
self what  would  be  a  just  order  to  make 
under  the  circumstances. 

Whore  two  Counsels  are  already  briefed 
in  a  case,  and  a  third  is  instructed  to  mako 
an  application  to  transfer  the  case  from  one 
Judge  to  another,  and  the  order  making  tho 
transfer  makes  no  provision  as  to  costs, 
the  costs  should  on  taxation  bo  refused  be- 
tween party  and  party,  though  they  may  bo 
allowed  between  attorney  and  client. 

A  party  to  a  defended  long  cause  is 
entitled  to  appear  by  t\Ao  Counsel.  If  both 
Counsel  attend  throughout  the  hearing  and 
tho  other  party  is  ordered  to  pay  costs  of 
the  suit  their  brief  fees  and  full  refreshers 
would  be  allowed  on  taxation  against  the 
losing  party.  If  the  suit  is  conducted  by 
one  Counsel  only  throughout,  the  full  re- 
freshers of  the  conducting  Counsel  and  a 
nominal  refresher  of  2  G  Ms.  of  the  other 
Counsel  would  be  properly  allowable  against 
the  opponent  if  ordered  to  pay  costs.  If 
the  absent  Counsel  attends  for  portions  of 
tho  time  the  case  is  at  hearing,  his  refre- 
sher, proportionate  to  the  time  he  attends 
would  also  be  properly  allowable,  in  addi- 
tion to  the  full  refresher  allowed  to  the 
Counsel  who   attends    and  conducts  the  case. 

Where  a  party  to  a  defended  long  cause 
engages  two  Counsel  he  has  a  right  to  the 
services  of  at  least  one  of  them.  He  is  un- 
der no  obligation  whatever  to  engage  a 
third  Counsel.  If  both  Counsel  find  that 
they  would  owing  to  other  engagements 
be  unable  to  go  in  and  conduct  the  case 
when  it  is  called  on  it  is  obviously  the 
duty    of  one  of    them   to  return    the  brief. 

If  three  Counsel  are  engaged  before  Va^ 
hearing  it  will  be  for  the  Ta:^.ng  Master  to 
consider  the  fees  and  refreshers  of  which 
two  he  will  allow  between  party  and  party 
and  which  Counsel  fees  should  go  between 
attorney  and  client.  A  Solicitor  engaging 
three  Counsel  is  entitled  to  have  his  third 
Counsel's  costs  taxed  between  attorney  and 
client  if  he  provas  express  authority  from 
his  client  or  if  he  proves  that  some  pecu- 
liar contingency  arose  which  made  it  neces- 
sary for  him  to  engage  a  third  Counsel  in 
order  to  safeguard  bis  clients'  interests, 
If  a  third  Counsel  is  added  after  the  hear- 
ing of  the  suit  has  commenced  such  addi- 
tion must  be  at  the  cost  of  the  party  do- 
ing so.  BANCO  BEGUM  v.  MIR  AUN 
ALL    82  B.  262- 

85  Decree  for  interest  and  costs — Mort- 
gage of  joint  family  property — Sons  liabi- 
lity for  d  cree  against  father.  RAMADHIN 
V.  SHAME3HUR  DUT.  4  0.  C-,  93-— -See 
Hindu  Law. 

86  Difficulty  as  to  jurisdiction — Plea  of — 
Costs. 

The  party  by  the  act  of  whose  counsel 
a  difficulty  in  the  case  (here  on  the  objec- 
tion  that  a  competent   court   had   no  juris* 
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diction)   r.riso8   mast  pay   the  costs.     1902  A. 
C.    471    roferred    to.     DAMAL   v.   SHUIPAT. 

6  B  L  R    301  at  303- 

37  Discretion  of  court- Exparte  ordor 
when  to  bo  made — Pleadings  — lucoQsisbaat 
pleas— Set  off  — Duty  of  Appellate  Court- 
Costs— 6   B.  L.  R.   7'JO  Col.   747  P.  I. 

38  Discretion  of  court — Whoa  plaintiff 
can  ba    dopiived  of  his   costs.     27  M.  341  Col. 

10&9   P.  I. 

39  Dismissal  for  default— Restoration  of 
suit — Order  as  to  general  costs  in  so  restor- 
ing.    26    B.   201    Col.   1440    P.  I. 

40  Divorce— Condonation  of  adultery- Adul- 
tery after   condonation — Costs. 

In  a  petition  for  dissolution  of  marriage 
by  r«ason  of  wif<;*s  adultery  with  co-respon- 
dents A  and  B  adultery  with  B  in  Octo- 
ber 1S99  was  proved  but  it  was  condoned 
in  December  1899.  Evidence  of  adultery  with 
A  in  January  1900  held  admissible  in  evi- 
dence. 

Coats  against  A  allowed,  and  against  B 
refused  on  the  ground  that  adultery  with 
him  was  condoued.  YOUD  v.  YOUD  28 
C  221. 

41  Divorce— Costs  between  Attorney  and 
client— Suit  for  dissolution  of  marriage — 23 
0   84  Col   1069  P    I. 

42  Divorce  —  Wife's  costs— Suit  for  iv-idi- 
cial  separation  by  wife— 29  C  619  Col  97 
P  I. 

48  Exparte  decree,  !,eltLng  aside  of — Care- 
lessness of  defendant  to  note  date  of  hearing 
—Conditional   oider   setting   aside: — 

Where  the  defendants  failed  to  note  the 
date  of  hearing  fixod  in  the  summons  and 
oonsequeuLly  did  not,  appear  at  the  hearing 
and  an  ex  pirte  decrej  was  passed,  His 
Lordship  thought  it  necessary  to  make  the 
order  granting  the  application  to  set  aaide 
the  decree  conditional  on  the  applicant  pay- 
ing plaint.iff's  taxed  costs  by  a  certain  day. 
—  M  E  CARRON  v.  WELTI.  1904  AWN 
227  ;  27  A  192 

44  Follow  the  event — Costs  need  not  foUoio 
the    event — Party  succeeding  guilty   of  fraud. 

Case  where  the  party  who  succeeded  in 
the  appeal  was  not  given  costs  in  the  first 
court  ii3  he  was  auilLv  of  frp„ud.— TINCC  .V- 
RY     DEY    V.    F  AFC  III   CHAND     DEY.     7  0 

W  N  180;  30  G  218 

45  Form  of  security  for  costs — Immove- 
able property— j\Iort„'age  ho  d  of— -1  L  B  R 
1900-1902    P    177   Col    1087  P  I. 

46  la  redemp'ion  suit— 4  O  C  347  Col 
455   P   II. 

47  Interest  on  costs— Interest  for  period 
between  date  fixed  by  decree  for  payment 
and  date  of  raalisation-ALLAMABAD  BANK 
LD.  u.  SAYAD  MOHAMMAD  JAWAD.  2 
0  C  37 

See  Interest. 
48-     Interest  on  costs— Security  for  costs- 
Sob  of  properties   given    as   security — Mort- 
gage. 32  C.  494  Col.  603  P.  I. 

49  Interest  on  — Order  for  costs  in  insol- 
vency. 

It  is  not   the  praciice  of  the  Calcutta 
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High  Court  to  allow  interestmpon  the  decree 
or  order  sued  on  (here  an  order  for  costi) 
unless  such  decree  or  ordar  provides  for  tho 
payment  of  interest.  ANNODA  PRASAD 
BANELtJEHi  v.  NOBA  KISSORB  ROY 
(SALE  J.,  O.C.J.)  9C  WN  952  =33  0  560. 
See  for  other  facta  Col.  1924,  P.  I. 

50  Issues— Costs— Appeal— Suit  for  pos- 
session of  property  against  a  person  not  in 
possession-  Trial  of  issites  raised  on  grounds 
.set  up  by  defendant  found  to  h&  flirnvj  and 
unsubstantial. 

The  mortgagee  sued  tho  mortgagor  foe 
possession  of  the  property  mortgaged  to  him 
and  impleaded  one  G.  also  as  a  defendant 
who  resisted  the  plaintiff's  claim  along 
with  the  mortgagor.  Tho  suit  against  G. 
was  dismissed  on  appeal  on  the  ground  thab 
r/ was  not  found  to  be  in  possession  of  the 
mortgaged  property  and  the  Court  ordered 
the  plaintiff    to   pay  G's  costs. 

Held,  that  the  order  as  to  costs  was 
wron'',  the  plaintiff  was  entitled  to  his  costs 
a<^ain°t  G.  for  he  resisted  the  claim  of  the 
pTaintiff  on  unsubstantial  grounds  and  is- 
sues were  framed  and  tried  on  the  pi  "as 
raised  by    him.      HIRA     NAND  v.     RURE 

KHiN.72  P-LR  1905.  ,    .  ^  T    p    on, 

51  Jurisdiolion— Plea   of— b    B.  L.  U.    601 

at  303— Sfie  No.  36  supra. 

52  JunsUction—Oneof  several  uns'ice-i- 
fat  defendants  appealing-Cmrts  pow^r  to 
pans  decree  against  sncce^'^ful  defendant  vi 
absence  of  appeal  by  plaintiff— Costs. 

Held,  that,  whore  tha  1st;  oiurthas  decreed 
plaintiff's  claim  only  against  one  or  mora 
of  several  defeadanls,  the  Appallite  C mrt, 
simply  on  appeal  by  the  unsuccessful  de- 
fendant, or  defendants,  and  without  across 
appeal  on  behalf  of  plaintilt,  has  no  juris- 
diction ko  disturb  that  portion  of  th3  Ist 
Court's  decree  which  is  in  favour  of  the 
succesiful    defendant  or  defendants   46  P.  R. 

1892    followed.  ,  .     .   ,. 

Held  also,  that  a  Court  has  no  jurisdic- 
tion to  award  cost  of  one  successful  d3- 
fendant  against  a^ober  ^'^successful  dj- 
fondant  in  paintill's  c'aim.  JOWAHIR 
dlNGHv.    AMIIT   CHAND.     57   P     W-    R. 

53  Of  liiigation-5  O.  C.  293.  See  co- 
sh ".rer  No.  25. 

o4  Liability  for  -Proceedings  for  revoca- 
tion of  a  summu-y  grant.  9  0.  W.  JN.  IJU 
Col.  309  P.  II. 

55  Memorandum  of  objections  where  ap. 
peal  ivithdraivn— Costs— Costs,    on    memoran 

Quaere:— Wheihev,  when  an  appeal  is 
w.thdrawn  bv  an  appellant,  the  memoran- 
dum of  objections  filed  by  the  respondent 
under  S.  561,  C.  P.  C,  connot  be  heard.  1/ 
A.  518  referred  to.  .     ■   -,■   l- 

But  the  appellate  Court  has  jurisdiction 
over  the  Question  of  coats  of  the  memoran- 
dum; and  the  proper  order  to  make  in  the 
ab'-ence  of  aiy  agreement  between  tho  par- 
ties»  would  be  to  direct  the  appellant   to  pay 
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tho  respondent  the  coBts  of  tbo  '^ppoal  aa  well 
as  the  moniorandum  of  ol.j  c  tions  PON- 
NUSAWIMY  NADAll  V.  SOM'SUNDUUM 
CliicTTlAU.    4.  M-  L.  T-482 

56  Minor    plain  tills'    liabiliiy    for  costs 

Minor  plaintil!  non  liable  to  clve  seouritv 
for  co^U      IM  l\r.  L   .7.  155  Gol     GJj  P.  I. 

57  Mortgage— Application  lo  rocovor  costs 
from  puisi.i.  mortgagee.  23  A.  439  Col.  690 
P.  1. 

58  Mortgage  decree-Costs  if  can  bo  ro- 
coYL'red  from  tl;e  mortgagor  porsonallv.  12 
C.W.N.  304-8  C.L.J.  162-35  0.  431  Col. 
G93  l\  I. 

59  NivAnil  iiarhj. 

Whore  a  person  not  interegted  in  the 
appeal  is  added  as  a  party  to  satisfy  the  rules 
of  procedure,  bub  no  notice  is  given  to  him 
that  ho  need  not  appear,  the  costs  of  his 
appearance  must  bo  paid  liy  the  nppellant 
who  lost  tho  appeal.  JMMODIPATAM  TI- 
BUGNANA  V.  PEllIYA   DOHASAMI.     5    C 

W.  N.  217  =  24  M,  377  P.O. 

69  No  appral— Compromise  decree  contain- 
ing  directions  as  to  costs,  apr)cal  against,  main- 
tainability of. 

The   oomproniise     entered  into  between 
the  parties   in  this  case    failed   to  make   pro- 
vision for  the  payment  of  costs  and  the  Court 
of  first   instance  supplied    the   emission  '  siio 
niou'    directing    er.ch    side    to    brar  its   oyn 
costs.     On    appeal   by     plaintiff    against    the 
order  in    respect  of    the   ccs\B,hcld,   under  S. 
375,  Civ.  Pro.  Code,    the  decree    was  final    in 
respect    of  all  the    subject  matter  of    the  suit 
other  than  costs,    and  uuon  tl.<3   principal  re 
cognised    in  Balkissen    Dass    v.    Luchmeeput 
Sing.     S  C.  91    riferred    to.     Tl  ere   could   be 
no   &ipeal  against  the  dii  ection  as    to   costs. 
SIDHa  UOpaL    ERAHMIN  v.  PURAN.     2 
N.  L  R  49 

61  No  appeal  lies  to  Privy  Council  when 
two  ecu  its  differ  only  as  to  costs.  10  0.  C. 
65  Col.  i;01  P.  I. 

62  Officers  -  Jurisdiction  of  Court  as  to 
the  a\Aard  of  costs.  4  B,  L.  R.  109— Col: 
1C67   P.   I. 

63  Older  for  depositing  additional— Ad- 
ditional costs  not  entered  in  the  decree,  hov7 
recovered.     10   C.    W.  N.    234  Col:    1608   P.  I. 

64  Order  as  to  costs—Jzidgvient. 

A  n  order  as  lo  rosts  is  not  a  "  judgment" 
within  the  meaning  of  S.  15  of  the  Letters 
Patent,  and  is  consequently  not  appealable— 
SAUAVaNA  MUDALIAR  v.  rajagopala 
CHETTY.     17  m  L  J   569- 

65  Order  as  to  costs— appeal  from  order 
as  to  costs— Dismissal  of  suft  for  non-appear- 
ance—Restoration of  suit  to  file  an  appli- 
cation of  plaintiff— Order  that  plain  tig 
should  pay  the  general  costs  of  suit— 26  B. 
201    Col:    14^9   P.    I. 

66  Order  for— Application  for  time  to 
summon  witnesses— Adjournment— Costs  not 
paid— 6    O.   C.    41    Col:    1550   P.    I. 

67  Omission  of  plaintiff  to  press  issue- 
Remand  by  appellate  Court  for  trial  on  tho 
iBSue— Party     liable     for    costs.    4  B,   L.   R 
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818    Col:   1680  P.   I. 

68  Pleader's  fees — Power  of  court  as  to 
costs.     6  C.    L.   J.   453   Col:    80   P.  I. 

69  Practice — Costs  oj  Ccun^  el -Costs  of  third 
Counsel  in  a  defended  long  cause — Parly  and 
parly  costs — Attorney  and  climt  cosis--Prac- 
lice  governing  the  allowing  of  cosif — Taxing 
Master's  decision — Revieio  by  the  Chamber 
Judge — High  Court  Utiles  and  Forms,  Rule 
677:— 

As   a   general    rule    the  Judge    in    cham- 
bers  will    not    interfere?  with    items   of    taxa- 
tion   which    are    entirely    within  tho    Taxing 
Masters     discretion     or    go    into     details    of 
such  discretionary  items,    but    there  is  noth- 
ing to    prevent    hira    from   doing    so  if   it  ap- 
pears   to    hira   that    the     interests    of   justice 
require   his   interference;   and    it    would    bo 
his   duty   in    all   such    cases    to    review    and 
revise    taxation   and    judge    and     decide    for 
himself  what  would  be   a  just   order  to  make 
under    the     circumstances.     Whore    a    party 
to    a  suit  has  already  briefed  two  counsel  for 
hearing   and  a   third  is    instructed    to  make 
an    application    to     transfer    tho     case    from 
one    Judge    to    another,     the    costs   shall    be, 
in    the    absence    of     any    order     making    the 
costs  in    the  case,    disallowed    bjtween    party 
and    party,    though  they    may  ba  allowed  be- 
tween   attorney    and     client.      A    party    to    a 
defended    long    cause   is   entitled    to   appear 
by     two    counsel.     If    both     counsel     a  tend 
throughout    the  hearing  and  the    other  parly 
is   ordered  to    pay    costs  of     tho    suit     their 
brief    fees   and   lull    refreshers    would    be  al- 
lowed   on  taxation    against  the    losing  party. 
If    the    suit     is   conducted    by    one     counsel 
only    throughout   the    full   refreshers  of    the 
conducting    counsel  and  a  nominal  refresher 
of  the    other    counsel    would    be    properly  al- 
lowable   against    the    opponent  if    ordered  to 
pay  costs.     If  the   absent  oouns  1  attends  for 
portions   of  the    time    the   case  is  at  hearing, 
his   refresher    proportionate    to    the    time  he 
attends    would  also  be   properly    allowable  ia 
addition    to  the  full   retresher   allowed  to  the 
counsel   who    attends  and    conducts  the  case. 
When     a   party    to    a    deferided     long    cause 
engages   two    counsel    he  has    a    right;   to  the 
services   of   at     l:ast  one     of     them.     Ho     is 
under    no    ob!igi  ion    whatever   to    engage    a 
third    counsel.     If    bolh     c(  uarel     find    that 
they   would,    owing   to    other     engagements, 
be    unable    to    go    in    and    conduct    the    case 
when    it   is   callad,    it  is    obviously    the  duty 
of  one  of  them    to  return    the  brief.     A  party 
is  at   libet  ty   at  any    time  to   employ  a  third 
counsel,    but  this    right  of  employing  a  coun- 
sel   must   be  allowed    to    work  hardship   on 
the    losing    opponent.     If    three  counsel    are 
engaged   before    the    hearing     it   vill    be    for 
the  Taxing   Master  to    consider    the    fees  and 
refreshers   of    which    two    he   will    allow    be- 
tween   party    and    party  and    wh  ch    counsel 
fees   should  go  between  attorney    and    client. 
A  solicitor  engaging    three  counsel  is  entitled 
in    the    event   of   his    recovering    i:osts    from 
the   opponent,   to   have     his   third   counsel's 
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costs  taxed  botwoon  attornoy  and  client  if  | 
he  proves  express  authority  from  his  client 
or  if  he  proves  that  some  peculiar  contin- 
gency arose  which  made  it  necessary  for 
him  to  enf^age  a  third  cjunsel  in  order  to 
Bafegunrd  his  client's  interest.  If  a  third 
couusel  is  added  after  the  hearing  of  the 
Bui5  has  commenced  such  addition  must 
be  at  the  cost  of  tho  party  doing  so.  -B\- 
NAS   BEGAM    V.   MlK    AUN  ALL     9   B   L 

R  983 

70     Practice — Executor.    Duty  of — Accounts. 

Filing   of— 

It  is  tho  duty  of  an  executor  to  file 
the  accounts  of  his  administration  and  of 
the  receipt  and  expenditure  of  moneys.  It 
is  wrong  on  his  part  to  compel  any  person 
interested  in  the  estate  to  come  before  the 
Court  to  ask  for  the  order  for  filing  the 
accounts. 

An  executor  who  doss  not  file  his  ac- 
counts is  guilty  of  breach  of  duty  to  that 
extent  and  generally  will  have  to  bear  the 
costs  of  the  proceedings  held  for  compell- 
ing  him    to     file    the  accounts. 

It  is  the  ri»ht  of  every  parson  who  is 
interested  in  the  estate  of  a  deoaased  person 
4;o  see  that  tlie  accounts  are  proper,  and 
he  has  the  privilege  to  oompsi  the  executor 
to  file  the  account.  But  this  right  is  not 
±0  bo  exorci:;cd  in  a  frivolous  and  useless 
or  vexatious  manner  without  jast  causO; 
and  the  Cour-t  must  see  whether  a  party 
comca  before  the  Court  properly  and  with- 
in a  reasonable  time  or  whether  he  allows 
years  to  elapse  before  he  applies  to  the 
Court.  In  re  JBTHA  PADAiNISL  7  B  L 
R  451- 

71     Pre  einption — Decree  in  preempUoii  suit 
— Payment   into  Court — Costs — Set  off. 

A    Judgment,   dated   the  24th    September, 
1904,    in  favour    of  the   pre  emptors  under   a 
foreclosure   decree    directed  payment,  within 
two    months,    of  Us.    2,100,   together  with  the 
costs,   if  any,  incurred   by    the    parchasor   in 
obtaining    the    order     absolute.      The    corre- 
sponding   decree    contained    the    words   "to- 
gether   with    tho    costs  of    the    purchaser    in 
the    foreclosure    case,   if    any."     The    decree 
also   awarded    the    plaintiffs    a   sum  of     Rs. 
117-4  0  as   costs.     The     Rs.   2,100     wa.3   paid 
within    the    time    fixed.     On    the    21th   Feb- 
ruary  1905,   the   judgment     debtors   claimed 
that   they    were     entitled    to    be    restored    to 
possession,   and  that    the   suit  must  be  deem- 
ed  to  have  been    dismissed,   inasmuch  as  the 
costs,    amounting    to  Rs.    25  12  0  of  tho    pro- 
ceedings  relative    to  the  order   absolute  had 
not  been  deposited. 

Held,  toliowing  Ishri  v.  G  )pal  Saran 
(I.  L.  R.  6  All.  361),  that  tho  Us.  117  4  0 
could  be  set  oil  against"  tlie  Rs.  2o-12  0  that 
the  Rs.  2.100  deposited  was  therefore  in 
excess  of  the  actual  feum  payable  under  the 
•decree  and  lluvt  the  judgment-debtors' claim 
failed.  Jaggir  Naih  Pande  v.  Jokhu  T<i'oari 
(I.  L.  R.  13  All.  223),  referred  to.  PARMA- 
NAND     RAOT   V,  GOBARDHAN   &AHAI.- 


CostS     {Contd.) 

SAL  J  804  =  A.  W.  N    1903  P.    198- 
28  A    676 

I'i  Pre-emption— Jurisdiction — Notice — 
Amount  to  be  entered  in — Interest  — SAKfN\ 
BIBI   V.    ABDUL    HXFIZ.     2    0    G,   103.- 

See   Pre  emption. 

73  Suit  for  Partition  of  joint  property 
r-Costs,  appeal  as  to — Appeal  when  miintain- 
able — Proprietors  and  Ic.ss^e^  iileres's- -C  >fit9 
up  to  the  preliminary  decree — R^tC'ihle  dis- 
tribution— Costs,  subsnq^uent  to  preliminary 
decree,  by  lohmi  to  bi  bor:ie-- Lessor  and 
lessee,  liabilities  of,  to  pay  costs — Apportion' 
ment. 

An  appeal  will  lie  upon  a  quoatioa  of 
costs,  when  a  matter  of  principle  is  involved 
12  C.    170,   12  C.  271  ref. 

As  the  plaintiff  in  a  partition  .suit  com- 
mences it  for  his  own  advantage,  convaui- 
enco  and  security,  and  as  tho  defendant, 
as  joint  owner,  holds  his  undivided  sharo 
always  subject  to  the  right  of  the  plaintiff 
to  demand  partition,  the  parties  must  each 
bear  their  own  costs  of  tho  suit,  up  to  the 
stage  of  the  preliminary  decree,  and  the 
costs  of  the  partition  should  be  divided 
between  tho  pirties  in  pc^p^rtioa  to  their 
respective  shares  in  the  estate  12  VV  R  IGO 
R.  17  Ves;  1  White  and  Tu  lor  181,  21G  ; 
27  B3av.  632;  2  Drury  and  Walsh  700;  2 
Ir.  Gh.  Rop.  824;  12  Ir.  Ch.  Rop.  235,  cited 
21  G.  904,  Dlstd. 

If,  however,  there  has  boea  a  frivolous 
contest,  the  party,  by  reason  of  whose  op- 
position unnecessary  costs  are  incurred, 
may   be   made   liable   7  ch.    div.   367  R. 

A  lessee,    who   accepts  a  lease   of  a  share 
in   joint  property,    does   so    with  full    know- 
ledge   that    tho    subject    raat'ei    is    liable    to 
partition,    and  if  he    finds  himself    a    defend- 
ant  in    a   partition    suit,    it   is  by    reason   of 
his    own   voluntary    act,     and,     in    such    a 
suit,   each    party   must    bear    his    own    cost3 
up     to     the     first     hearing    or     prelirhinary 
decree,    and  the  costs  of  the   partition  should 
he   borne   by    the    parties    in  the    proportion 
of    their     interests.      If    the    lessee    took    no 
part   in  the    partition    proceedings,    and  nei- 
ther  claimed    nor    obtained     the    benefit    ot 
a   separate  allotment,  he  could    not  be  called 
upon    to  contribute    to    the  costs   of  the  par- 
tition.     But  if    he    did,     the   costs  must    bo 
borne  by    him  rateably    with  the    other   par- 
ties, according  to  his  interest  in  thi  premises. 
A    permanent   lessee    may  be  regarded  ag 
a  purchaser   and   will    be   entitled    to  similar 
privileges   and   subject    tj   similar  liabilities. 
The   costs   of    the    partition     should,    aa 
between    tho    lessor   and  the  lessee,  be    borne 
by  them  in  proportion  to  their    respective  in- 
terests   in  the   share  covered  by  the  vi^kurari 
(lease)    2   Jones   (Ir.)   803;  10  Ir.  Eq.  Rep.  479 
R.    2   Cox.  27   explained   and  d'^td.    NaWAB 
DILDAHALI   KHAN  u.  BHOWANI   SAHAl 
SINGH  .5   C  LJ.612    =310.878. 

74  Petitioner  succeeding  —  Petitioner 
guilty  of  a  false  statement  in  his  petition  — 
Kffect  on  bin  right  ro  costs— In  re  Taja  Nuora 
4  B.  L.  R.  768  at   773. 
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75  Prion  council  pracHce— Mortgage— Re- 
demption— Acounts  —  Acconn's  bHwcen  tioo 
mortgagees  one  of  whom  redeem^!  (he  other — 
D.'crce  on  previous  mortgige—I iterest,  rate 
of — Privy  Council,  practice  of — Objection  to 
suit   not  taken  in     Courts  below. 

Tbo  appellant  sued  a3  mortgagee  of  a 
certain  pvoporty  under  a  mortgage  dated 
5th  Soptoiubor  1836  Tlio  vo^poiidont  had, 
in  a  suit  oa  au  earlier  mortgage  of  1834, 
purchased  in  1890  the  rights  of  tho  mort- 
gagor in  tho  samo  property,  and  was  also 
holder  of  a  decree  of  2i)th  June  1891  in  a 
Buit  on  another  mortgage  of  tho  samo  pro- 
perty dated  4th  October  1882,  which  provid- 
ed for  compound  •  interest  in  default  of 
payment.  To  that  suit,  the  persons  from 
whom  the  appellant  derived  title  were  par- 
ties. The  decree  of  29th  June  1891  gave 
interest  not  in  terms  of  the  bond  but  at  a 
reduced  rate.  It  being  settled  that  the  ap- 
pellant  should  redeem. 

Held  (reversing  the  decision  of  High 
Court)  that  in  the  accounts  between  them 
the  respondent  was  only  entitled  in  respect 
of  the  mortgage  of  4th  October  1882,  to  in- 
terest at  the  reduced  rate  allowed  by  the 
decree  of  29th  June  1891,  and  not  to  com- 
pound iutirest  in  terms  of  the  mortgage 
bond.  An  objection  that  the  claim  on  the 
5th  September  1886  might  and  should  have 
been  enforced  in  the  suit  in  which  the  dec- 
ree of  29th  June  1891  was  given,  and  could 
Dot  be  made  the  subject  of  a  fresh  suit, 
was  not  allowed  to  be  taken  on  appeal  to 
the  Judicial  Committee,  not  having  been 
raised  in  either  of  the  Courts  below.  The 
record  of  the  case  having  been  received  in 
December  1900,  but  the  case  not  set  down 
for  bearing  until  September  1903,  the  Judi- 
cial Committee  directed  the  Registrar  to 
disal'ow  to  the  appellant  any  costs  occa- 
sioned by  his  delay  in  prosecuting  the  ap- 
peal.    KEDAR  LAL  MARWARI  u.    BISHEN 

PER3HAD.    8  C    W-  N.  609=31  C.  832 
(P  C) 

76  Redemption  suit — Mortgage — Usufructu- 
ary mortgage — Lease  executed  next  day  — 
Bed<viption  of  mortgage  independently  of 
charge  created  by  lease — Loss  of  security  in 
part,    mortgagee's  acquiescence   in. 

The  day  after  the  execution  of  a  usu- 
fructuary mortgage,  the  mortgagor  executed 
a  kabnliat  in  favour  of  the  mortgagees  where- 
by tbe  former  was  put  in  possession  of 
the  mortgaged  property  on  a  certain  rent 
which  was  to  «ba  a  charge  on  the  property. 
■  The  term ;  of  the  lease  did  not  correspond 
with   the  terms   of  the  mortgage. 

Held,  that  the  two  documents  could  not 
be  interpreted  as  representing  one  indivisible 
transaction.  They  are  separate  and  in 
dependent  transactions  and  the  mortgagors 
were  entitled  to  redeem  tho  usufructuary 
mortgage,  indep'^ndently  altogether  of  any 
consideration  of  the  subsequent  k  ibuliat  a.nd 
the  provisions  cjnijaiued  in  it  and  cannot 
hu    compelled,    as  a  coadition  precedent   to 


Costs     (Contd) 

redemption,  to  pay  off  tho  charge  created 
by  tho  kabuliat.  Shortly  after  tho  mort- 
gagees wore  placed  :n  possession  by  virtue 
of  tho  usufructuary  mortgage,  another  party 
obtained  a  decree  for  pro  emption  in  respect 
of  one  of  tho  villages  mortgaged  and  dis- 
possessed tho  mortgagees.  '1  be  offoot  of  this 
was  that  tho  security  of  the  mortgagees  was 
diminisbed  by  the  loss  of  this  village.  Tho 
mortgagors  apparently  remained  with  the 
remainder  of  tbe  lands  in  their  possession 
for  several  year^  and  took  no  steps  to  recoup 
themselves  for  the  loss  of  that  village. 
Held,  that  the  mortgagees  could  not 
claim  interest  in  lieu  of  the  rent  and  pro- 
fits  of  tho  property  of  which  they  were  dia- 
pessessed.  TAJ  JO  BIBI  v.  BHAGVVAN  PRA- 
SAD (I.  L.  R.  16  All.  295)  and  RAJAH 
PERTAB  BAHADUR  SINGH  v.  GAJDHAR 
BUKSH  (L.  R..  29  I.  A.  148)  referred  to.— 
KHUDA  BUKHSH  v.  ALIM-UN-NISA,  A* 
W.  N ,  1904  P  27-3. 

77  Redemption  suit  alleging  mortgage  diS' 
charged— Mortgage  deed,  construction  of — Ac- 
counts— Sum  found   due  to  the  mortgagee. 

Where  in  a  suit  for  redemption,  a  mort- 
gagor alleges  entire  discharge  of  the  m'^r:;- 
gage  and  it  was  found  otherwise,  the  Privy 
Council  ordered  that  the  costs  of  the  suit 
were  to  be  borne  by  the  plaintiff  mortgagor, 
BANARSr  PRASHAD  v.  RAM  NARAIN. 
(LORD  M  VONAGHTEN.)  30  I.  A-  65t  25 
A  287  P-  O . 

78  Redemption  suit— Transfer  how  to 
be  effected  —  Pleadings  —  i"'amily  arrange- 
ment— Implement  of  contract  to  transfer.  24 
M,    377    (P.    C).    Col;  585  P.   I. 

79  Rent  Act  (XXII  of  i886),  8.  245— 
Ex  cation  of  decree— Costs  —  Civil  Procedure 
Code  (Act  XIV   of  188^),  S.  206, 

In  interpreting  the  words  '*  unless  the 
decree  is  for  a  sum  exceeding  Rs.  500  "  ia 
section  145,  Rent  Act  (XXII  of  1886),  tha 
costs  awarded  in  the  decree  to  the  decree- 
holder  must  beinclnded  in  the  calculation 
of  the  sum  decreed.— RAJA  UDAI  PaRTAB 
ADIA    DAT    V.  UDIT  PANDE,     1  Q-  C  U*. 

80  Respondents  failure  to  furnish  secur- 
ity for — Order  rtjicting  applioation  for  re- 
hearing of  appeal  dismissed  under  S.  549  of 
the  C.  P.  0.  (XIV  of  1882)  not  appealable. 
5  A.  L.  J.  109  L)o\.  1654  P.  1. 

81  Suit  by  a  'witness  for  his  expenses  for 
giving  evidence  in  proceeding  under  S.  145 
of  Criminal  Procedure  Code— Implied  con- 
tract-Refusal of  Magistrate.  8  C.  W.  N.  179 
Col.  329  P.  I. 

82  Suit  d  smisfed  on  preliminary  ground 

—  Declaratory  suit  by  a  remote  reversioners  — 
Existence  of  nearer  reversioners.  32  G.  62 
Col.  437  P.  I. 

83  Second  appeal  against  order  of  costs 
only-Civ.    Pro.  Code  Act   XIV  of  1882  S.  584 

—  8  0   C.  251  Col.  1244  P.  I. 

84  Second  appeal.  7  0.  W.  ^.  647.  Se6 
costs  No.  2  supra. 

85  Suit  prolonged  on  defendants  objea- 
tioQ  unfounded — Partition    suit>    decree    ia 
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infants,  none-parties,  how  far  f^und.  BA- 
ZIU  ALT  V.  HAFIZ  NAZIR  ALT.  13  C  W. 
N-  153-     ^'^'^  parlition. 

86  Security  for  costs  — Salo  cf  properties 
given  as  security — Mortgage — Interest  on 
costs  9  0.  W.  N.  372—32  0.  494  Ool.  603 
P.    I. 

87  Security  for— Delay — Taxation. 

An  application  for  security  for  costs 
already  incurred  and  estimated  costs  of 
appeal  should  be  made  promptly.  BH^^jBO- 
NaTH    LAHIRI  V.  UaDaPIIOSAD  LAHIRI. 

6  C  WN    119. 

88  TiiUatot's  estate  in  a  suit  for  con- 
Btruclioii  of  will. 

The  costs  of  the  ontiro  litigation  should 
be  paid  out  of  the  estate  where  difficulty 
has  been  created  and  litigation,  in  a  man- 
ner, rendered  necessary  by  the  act  of  the 
testator,  .viz  by  reason  of  the  ambiguity  or 
inconsistency  in  the  provisions  of  his  Will. 
L  R  7  H  L  864  followed.  SRINIBASH  DAS 
V.  MONMOHINI  DASI.  3  C-  L-  J-  224- 
88     Trial    of  case   lo     determine — Practice. 

It  would  ba  inappropriate  and  con- 
trary to  the  practice  of  the  High  Court  to 
investigate  the  merits  of  a  case  merely  to  de- 
termine of  the  incidence  costs  MITHALAL 
V.  CHUNILAL.    4  B.  L  R.,  816. 

90  Taxation  of — Written  statement  com- 
pliance with  order  requiring  written  state- 
ment to  bo  filed— Appeal — Decree — 10  M.  L. 
J.    80  Ool.    122  P.  I. 

91  Taxation  of — Bill  of  costs — Practice 
In  re  Framji  Cawasji  Markar.  9  B.  L.  R. 
1014 — See  High  Court  Rules  (Bombay). 

92  Transfer  of  Property  Act  IV  of  1882  S. 
90,  96  and  97 — Costs — Moitgagee  holding  a 
single  decree  on  two  mortgages— Appropriation 
of  sums. 

Held,  that  costs  decreed  are  recoverable 
under  S.  90  of  Act  IV  of  1882  30  M.  464;  14 
C.  185;  20  A  628  referred  to. 

Held  further,  that  S.  97  of  Act  IV  of 
1682  applies  directly  only  to  proceedings 
under   S.  96  of  the  said   Act. 

Hcirf  also,  that,  where  a  mortgagee  holds 
a  single  decrte  on  two  mortgages,  he  can- 
not be  preoluded,  whether  by  the  alleged 
analogy  of  S.  97  or  otherwise,  from  appro- 
priating sums  recovsred  by  him  in  execu- 
tion towards  the  satisfaction  of  whichever 
mortgage  he  finds  most  convenient  JWALA 
SAHAY    V.  DHANAU.  110-  C-  377- 

93  To  be  set  off — Pre-emption— Suit  for. 
The    plaintiffs     sued    the  defendant     for 

pre-emption  and  obtained  a  decree  condition- 
al OLi  payment  of  a  certain  sum  within  a 
certain  fixed  period.  The  plaintiffs  paid  the 
amount  within  that  period  and  attached  a 
part  of  it  on  account  of  costs  due  to  them 
under  that  decree. 

Held  that  there  is  no  specific  proviaion 
in  the  Code  of  Civil  Procedure  applicable 
to  the  case,  but  that  under  the  Rule  of 
Justice,  Equity  and  Good  Conscience,  the 
plaintiffs  (decree  holdert^)  were  entitled  to 
an   equitable   set  off.— BaLDEO  PRASAD  v. 


Costs    (Co7i:d.) 

BALDED   SINGH,   3   0   C   823. 

94  Usual  1  ulo —Mesne  proliLa— Assessment 
of  — Landlord  an  1  tenant,  combined  position 
of    30    0    630    Ool    162    P   11. 

95  Usu  si  ruhs — Discretion  of  Court— 
Admisdion  of  debt  by  defendants — Suit  filed 
alter  auch  admission— Appeal  27  M  311  Col 
1069    P   I. 

93  Witnesses — £uit  for  costs  in  giving  evi« 
donee  in  proceeding  under  S.  145  of  Crimi- 
nal Procedure  Code  -Implied  contract — 
Resjudicata.     8  C.  W.  N.  178  Col.  329  P.  I. 

97  Withdrawal  of  suit  with  or  without — 
Liberty  to  filo  fresh  buit— Permibsion.  32  B, 
315  Col.  1588  P.  1. 

98  Wrong  liclief— Land  sold  for  arrears 
of  revenue  — ilolder  of  a  money  decree  suing 
owner  aud  purcha-ser  alleging  the  latter  and 
was  a  trusLtio  for  the  owner.  14  B.  L,  R.  135 
Col.  1525  P.  I. 

Co-tenancy. 

1  Account  — Hill  leased  by  one  of  several 
CO  sharers  owners  thereof  to  cut  and  ouarry 
stones  in  it.     32  C.  837  Co^.  656  P.  II. 

2  Adverse  possession — Go-sharers— Tenants 
in  common — Presumption  from.  29  B.  300 
Col.  2056  P.  I, 

3  Contribution— Improvement  effected  by 
co-owners  of  a  hat  from  forfeiture.  32  U. 
374   Col:   328     P.    I. 

4  Cuitiug  wood  on  common  land — Mort- 
gage— Mortgage  of  interest  in  tenancy  in  com- 
mon by  one  of  two  co-tenants.— 28  M.  208 
Col:    1840   P.   I. 

6  Co-sharers — Adverse  possession -Suit  by 
a  co-sharer  against  lambardar  for  his  share 
of  profit.    27   A.   436  Col:  1969  P.I. 

6  Dispossession — Decree  for  joint  possession 
— Illegal   dispossession. — 

Where  one  of  the  joint-owners  of  im- 
moveable property  in  execution  of  a  decree 
obtained  by  him  for  exclusive  possession 
in  a  suit  to  which  the  co-owner  was  not 
a  party  ousted,  the  co-owner,  there  ij  a 
dispossession,  and  the  latter  is  entitled  to 
be  restored  to  joint  possession.  26  A.  588 
F.  B.  foil.  ;  27  A.  88  ;  1901  A,  W.  N.  48 
dist.— RAJA  RAM  MISRA  u.  LaLJI  MISRA. 
2  A.  L.  J.  481. 

7  Dispossession — Joint  possession  suit — 
Co  sharers— Hindu  Law — Joint  property.— 
27   A.    163   Col:    648   P.  II. 

8  Dispossession— Exclusion  of  one,  by 
another,  from  possession  and  enjoyment  of 
joint  property— Suit  by.— 2  A.  L.  J.  256  = 
A.  W.  Is.  iU05  P.  119.  See  Cosharer  No 
14. 

9  Dispossession  — Form  of  deciee— Exclu- 
sive dealing  with  joint  property  by  one  of 
tne  cj-owuers- Remedy  of  otbers— 2/  A.  83 
See   CO  shj.rer   No   13. 

10  Ejjctment  suit— Adverse  pjssessiou — 
Onus  — ieuanta    in    common     5    B    L    R    742 

'■  Col    19oG    P    1. 

11  Exclusive     possession —  Hindu      Law — 
j  Joint   property— Go-owners  suit  by  khas  poa- 
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Bosbiou  of  his  share  by  one  of  thorn  maia- 
tftinable    28    A    IGi    Col    CIS   V   II. 

12  Exclusion  from  participation  -Iliiulu 
Law— rurLiLiou— No  grouud  lir  rotusal  — 
Tenant  in  Gomiuon  —  Partition  a  inaLlor  of 
right.     U   M.    'Hi    Col.  lU3i  P.  I. 

18  lujuncLion  —  Mendatory  iujunctioa  — 
Spocific  Koliof  —  iLJanctiou  refused  upon 
uuBubstautial  grouua.  27  A.  088  Col.  123U 
P.  L 

14  Injunction— One  of  the  tenants  laying 
drain  pipes  under  the  proiicrty  held  in  com- 
vion—iiight  oj  ilia  co-tenant  to  restrain  him 
— Injunciiun. 

The  plaintiff  sued  to  restrain  the  defen- 
dant who  had  commenced  to  lay  a  drain 
pipe,  for  the  purpose  of  carrying  off  the 
drainage  from  his  premises,  under  the  sur- 
face ot  a  piece  of  land  which  was  hold  by 
the  dufondaut  in  common  with  the  plain- 
tifi. 

Held,  that  the  act  of  the  defendant  was 
not  an  infringement  of  the  rights  of  the 
co-tenant  giving  rise  to  a  cause  of  action, 
because  the  laying  of  the  drain  and  the 
incidental  temporary  interference  with  the 
soil  could  not  be  regarded  either  as  an  ous- 
ter or  destruction  or  even  an  act  of  waste. 
One  tenant-in  common  cannot  maintain  an 
action  against  the  other  for  a  temporary 
removal  of  the  subject  matter  of  the  teuanoy- 
in-common,  the  party  removing  it  having 
the  same  time  an  intention  of  making  a 
prompt  restitution.— MOHAN  CHAND  v 
ISHaKBHai.    8  B  L  R  89;  25  B  248.  ' 

15  li^juuctiou— Building  on  joint  land 
Co-share  rs.  liight  of— Way  of  necessity- 
Judgment    bO   C    801    See  Co-shaieis  JYo.  9. 

Iti  Injunction — Judicial  discretion  of 
court— Where  the  tct  of  the  defendant 
amounts  to  an  ouster  of  the  plaintijS  from 
the  possession  of  the  joint  property.  29  C. 
500    Col.  450  P.  I. 

17  Joint  posseesiDn — Co-sharers — Trees 
planted  with  the  consent  of  co-owners — 
Form  of  decree.  A.  \Y.  N.  1905  P.  160  Col. 
6i9   P.  II. 

18  Doint  possession — Illegal  ouster  of 
joint  owner — Suit  for  recovery  of  joint  pos- 
session   26  A.  588  Col,  352   P.  II. 

19  Joint  possession— Claim  by  undivided 
co-kharers. 

A  CO  sharer  in  an  undivided  viahal  is 
entitled  to  get  from  Civil  Court  a  declaration 
of  his  riglUs  as  a  co-sharer  and  the  extent  of 
thofce  rights.  With  interior  constitution 
of  a  viaKal  and  with  the  possession  of  the 
land  of  the  viahal  by  tho  several  co  sharers 
the  Civil  Court  has  no  concern,  it  can 
declare  rights  but  it  cannot  go  on  to  par- 
tially ejjct  one  co-sharer;  for  the  benefit  of 
another.     HAHMAN  CHAUDHARI  v.  SALA 

Mat  chaudhari.    W-  N-  a.  1901  P.  48- 

20  Partiiiou— 2i  M.  441— See  Co-tenancy 
No,    12    supra. 

FartUion—  Hindu    Latv — Purchaser    of  \ 
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portion  of  property  belonging  to  a  joint  Hindu 
family. 

It  is  competent  to  the  puroliasor  of  pro- 
perty belonging  to  a  joint  Hindu  family  to 
have  if  ho  is  so  desirous,  a  portion  only  of 
the  property  which  he  lias  purchased,  par- 
titioned: he  is  not  bound  to  include  in  hia 
suit  for  partition  the  whole  of  the  property 
which  he  has  purchased,  Srimati  Padm*- 
mani  Dasi  v.  Srimati  Jagadamba  Dasi  (6 
B.  L.  R,  134),  followed.— R\M  MOHAN 
LAL    V.    MUL   CHAND.      A    W.  N    IQn'i   P 

169  =  2  A.  L.  J.  700  =  28  A,  39.         ^^* 

22  Party-wall— Beams,  insertion  of  in  the 
party  ivatl— Posts,  insertion  of,  in  the  party 
wall — RigJits  of  co-sharers. 

The  plaintiff  filed  a  suit  to  obtain  a 
mandatory  injunction  directing  the  defen- 
dants to  remove  a  beam  and  wooden  sup- 
ports that  were  alleged  to  have  been  inserted 
in  the  back  wall  of  her  house.  It  was  con- 
tended by  the  dafjudaut  that  the  wall  in 
question  belonged  to  him  and  the  plaintiff 
jointly,  which  the  plaintiff  did  not  adcaifc, 
The  wall  in  qaestion  was  found  to  be  a 
party-wall   of    the  pirties. 

Eleld,  that  in  suoh  cases  where  one  of 
the  owners  of  a  party-wall  in  constructing 
his  house  inserts  beams  and  pillars  into 
his  side  of  the  wall,  the  other  owner  hag 
a  right  to  complain  in  case  only  when  the 
alleged  acts  amount  to  his  ouster  or  to  a 
destruction  of  the  party-wall  and  as  that 
was  not  established,  the  claim  must  be  re- 
jected. KALISHANKAR  PITAMBER  v  BAI 
KASHI.    6  B  L  R  683. 

23  Refusal — Lxndlord  and  tenant-Refusal 
by  80)713  of  joint  landlords  to  sign  puttah — 
Right   of  others  to   sue    thmi  for   damages. 

When  there  are  joint  luamdars  all  of 
them  must  join  in  granting  a  puttah  a.d 
rent  cannot  be  recovered  under  Section  7 
of  the  Rent  Recovery  Act  unless  such  puttah 
has    been    granted. 

When  one  of  several  laadlords  refuses 
to  sign  a  puttah  which  entails  loss  id  others 
and  the  refusal  is  not  justifiable  he  is  Jiable 
in  damages  to  other  landlords.  MATHC- 
RESWARA  BHATTAR  v.  KARPURA  KUT- 
TI    BHATTAR.     13   M    L    J    222. 

24  Relation  between  tenant  in  common 
— Collection  of  rent  by  one  tenant  in  com- 
mon—Onus on  plaintiff,  27  M  at  475,  477  Col. 
315   P  II. 

25  Right  of  suit  of  one  to  eject  a  tres- 
passer . 

One  co-owner  may  sue  to  eject  a  mere 
trespasser  when  his  object  is  to  remove  an 
intruder  from  the  j  ant  property  without 
at  the  same  time  ciaimiug  any  portion  of 
it  himself.  7  C  414  ref.  to.— PATESWARI 
PRATAP  NaRAIN  SINGH  v.  KUDRA  NA- 
RAIN    SINGH,     i    A    L    J    543. 

26  Right  of  suit  — Principal  and  Agent — 
Suit— Damages — Erroneous  view  of  evidence 
30   C    207   Col    1240    P    I. 

27  Right  of  suit — Landlord  and  Tenan- 
— Ejectment — Service  tenure — Bight  of  some  Oj 
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the  joint  landlords  to  eject   tenant. 

In  tho  case  of  tenants  originally  let 
into  pofliHcssioii  of  land  as  tonauta  by  all 
tho  CO  Hharcra  in  tlio  zamindari,  in  order 
to  justify  any  individual  oo-sharer  in 
Bcpkiiig  to  eJL'ct  tliein,  it  must  bo  sbown 
tliat  tho  tenancy  so  croatod  by  all  tho  co- 
■liarera  has  been  doterminod  by  all  of  thom; 
the  law  will  not  permit  a  single  co-sbaror 
to  take  Boparate  and  indoperulont  action 
for  the  purpose  of  determining,  even  so  far 
as  bis  own  share  is  concerned,  a  tenancy 
which  has  been  created  by  common  con- 
Bont  of  all  the  co-sbaror?.  (SYED)  GIIOLAM 
IklUlII-UD-DIN  HOSSEIN  v.  (Mussammat) 
KHAlUAN.    8  C-  W.  N.  325  =  31  C  786- 

28  IJ'Cnt  suit— Co-sliarera  suit  for  entire 
rent— Landlord  and  Tenant— Decreo  for 
share  of  rent  not  allo^Yable — Pleadings.  31 
C.  707    Col:   270  P.   II. 

29  Rent  suit— Joint  landlords-Agreement 
to  pay  rent  saparately — ^Maintenance  of  suit 
— Contract,  recissioa  of,  9  G.  W,  N.  34  Col; 
120   P.    II. 

30  Rent  suit— Suit  for  rent  of  land  found 
by  measuremout  to  be  in  excess- Co-sharer 
-Landlord.     7   C.  W.   N.    C70     Col.  113    P. 

II. 

81  Rent  suit — Suit  for  rent  by  co-sharer 
landlord.     7  C.  W.  N.  903   Col:   U5  P.  II. 

82  ^^nt  suit—U.  P.  Tenancy  Act  S,  198 
—17.  P.  Re7it  Act,  S.  14S—SiiU  for  rent— 
Co-ihcirer  defendants— Plea  of  tenant,  i^aymeyit 
to  one  co-sharer  in  good  faith — No  decree  against 
a  co-fiharer   defendant. — 

The  defendant,  a  tenant,  pleaded  in  an- 
swer to  a  suit  for  arrear.'?  of  rent  that  he 
had  in  good  faith  paid  rent  to  another  co- 
iharer  of  the  village  ^vho  was  also  made  a 
defendant  to  the  suit.  The  co-sharer  de- 
fendant admitted  having  received  the  entire 
Mat  from   the    tenant. 

Held,  that  no  decree  could  bo  given 
against  the  co-sharer  defendant  in  this  suit, 
and  that  the  proper  remedy  of  the  plaintiff 
was  by  a  suit  for  profits  or  settlement  of 
accounts  against  tho  co-sharer  defendant 
who  had  realized  rent  in  excess  of  his 
rent  share. 

Udd,  also  that  this  was  not  a  suit  to 
which  S.  193  U.  P.  Tenancy  Act  II  of  1901 
applied.  S,  198  of  tlio  New  Act  differs  from 
B.  U8  of  Act  XII  of  1881  in  this  that  under 
the  provisions  of  the  New  Act  tho  question 
of  payment  to  a  third  person  shall  be  en- 
quired into  when  in  any  suit  against  a 
tenant  the  defendant  pleads  that  the  rela- 
tion of  landlord  and  tenant  does  not  exist 
betwreu  the  plaintifl  and  himself. — NaBUAN 
BIBI    V.  GAYA    DATT.     1  A.  L.  J.  707- 

33  Title  deeds  of — Uindu  Law — Stridhan 
— Succession — Sapiudas — Alienation  by  widow 
to  7iext  rcversio)ur. 

To  a  woman's  technical  Stridhan,  the 
younger  brother  of  her  husband  is  entitled 
to  Buccced  iu  preference  to  the  son  of  a 
brother  of  her  husband. 

A   itudy   of  Nilkantha's  raathod   of  deal* 
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ing  with  tho  Sinriti  text  lead."?  to  two  con* 
elusions,  firnt,  that  whenever  any  of  those 
texts  containing  an  enumeration  of  persona 
or  things  is  intended  to  lay  down  their 
order  or  priority,  he,  gonorally  speaking, 
makes  it  a  point  to  say  so  exp'-cssly:  secondly, 
according  to  Nilkantha  no  text  cotitaining 
such  enumeration  should  be  interpreted  aa 
laying  down  the  order  of  tho  perKons  or 
things  enumerated  unless  thcro  is  some  word 
necoasarily  indicative  of  order  or  priority 
either  in  tho  text  itself  or  in  some  other 
text   referring   to  the   same  subject-matter. 

When  deeds  relate  to  two  or  more  por- 
tions of  an  estate  or  to  an  estate  which 
is  held  by  tenantsin-comrnon,  if  any  one 
of  tho  interested  parties  gets  possession  of 
the  deeds,  none  of  tho  other  parties  can 
get  them  from  him:  for  no  one  can  show 
a  better  title  to  have  them  than  ho  baa. 
This  rule  of  law  applies  only  where  all  the 
parties   have    equal  rights. 

A  Hindu  widow  can,  during  her  lifa- 
tirae,  convey  the  estate  absolutely  to  him 
who  is  the  next  reversioner  and  thereby 
accelerate  the  reversionary  succession. — 
HUN311AJ    MORARJI    v.    BAI    MOGEIIBAI. 

7  B.  L.  E.  622. 
Co-tenant. 

1  Right  of— Account — Hill  leased  by  one 
of  several  co-sharers  owners  thereof  to  cut 
and  quarry  stones  in  it  — Action  of  tresspass 
between  co-sharer.  1  C.  L.  J.  437  =  32  0. 
837    Col.   656    P.  II. 

Cotrustee. 

1  Application  by,  for  registration— Re- 
fusal by  tho  Revenue  authorities — Suit, 
maintainability  of.  12  C.W.N.  441  Col.  61 
P.  II. 

Council 

1  Limitation— Appeal  filed  after  the  ex- 
piry of  limitation  period— Delay  due  to 
appellant's  being  misled  by  council's  ad- 
vice. 3  A.  L.  J.  213  =  28  A.  414  Col.  1730 
P.  I. 

Counsel. 

I  Address— Notes  taken  by  the  Judge  of — 
Evidence — Practice. 

Tho  notes  taken  by  the  Judge  of  Coun- 
sel's address  are  good  evidence  that  when 
counsel  was  addressing  the  Judge  he  did  say 
what  tho  Judge  has  noted.  But  if  there  la 
any  real  contention  as  to  the  correctness  ot 
the  notes,  it  would  be  open  to  tho  other  sidg 
to  prove  that  they  were  not  correct,  R,  D« 
SELHNA  r.  MIHZA    MAHOMED    SHIRAZI, 

9  B.  L  R  1042. 

^  Audience— Right  of  Vakil  and  Counsel. 
30  C.  986  Co!.  2073  P.  I. 

3  Author  it  y  of  cony\sel -Wiihd  raw  al  of  an 
appeal— Bevocation  of  axithority—Notict  to  tho 
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opposite  party. 

Counsel  has  authority  to  withdraw  an 
appeal  unless  hia  authority  has  been  revoked 
and  the  revocation  notified  to  the  opposite 
Bide.  64  L  J.  Oh.  785,  3  0.  W.  N.  G94,  25  L. 
J.  0.  P.  303,  26  L.  J.  0.  P.  97,  29  L..  J.  Ex. 
382,  35  L.  J.  Q.  B.  133,  4C  L.  J.  Gh.  254.  57  L. 
J.  Q.  B.  49,  64  L.  J,  Ch.  785,  14  M.  I.  A.  203, 
67  L.  J.  Oh.  850,  13  A.  272,  13  0.  115,  27  0.  428 
referred  to.  Mt.  LAXMI  v.  JAIRAM  (MiNOU) 
SAKUWAR  BAI  guardian  AND  OTHERS 

16  C  P  L  R  73. 

4     Certifying   Counsel. 

In  certifying  oouneol  the  Court  should 
have  regard  to  the  following  considerations  : 
— (1)  Whether  notice  has  been  given  by  either 
side  of  the  intei.lion  to  employ  counsel.  (2) 
Whether  the  matter  to  be  dealt  involves  the 
oouRideration  of  complicated  facts  or  merely 
of  simple  facts.  (3)  Whether  there  arises 
any  substantial  question  of  law  which  has 
to  be  argued  and  discussed.  ZULEKABAI 
V.    AYESITABAI.     7    B  L    R   753. 

6  Charge  of  professional  misconduct.  9 
BLR   3-34    0.    129  P  0  Col   347   P   I. 

6  Compromise  of,  suit  by — Ratification  of 
—Procedure  to  set  aside— 6  0  W  N  82  Col. 
1803   P  I. 

•7     CounseVs  fee,  originating  summons  certify- 
ing  counsel — Taxation   of  costs — Practice. 

In  an  originating  summons,  parties  are 
entitled  to  instruct  counsel,  and  without 
SbTxy  certificate  the  costs  of  one  counsel  must 
be  allowed  on  taxation.  FATMABIBI  v. 
SHAIK    HASAN.     9    B    L   E,  1071- 

8  Not  able  to  appear—  Bciurn  of  brief  by 
junior  counsel — Practice — Suit,  dismissal  of,  for 
■absence  of  counsel.  C  P  C  S.  102,  103,  117 
{Act   XIV   of  1882). 

S.  102  and  103,  Civil  Procedure  Code, 
(1882),  do  not  apply  when  the  plaintiff  is 
present  in  Court,  though  the  counsel  whom 
he  has  instructed  to  conduct  his  case  are 
not  present  when  the  case  is  called  on  for 
hearing.  Under  such  circumstances,  the 
Court  hearing  the  case  should  proceed  under 
S.    117    of    tha    Code. 

If  there  is  a  chance  of  neither  of  the 
two  counsel  briefed  in  a  case  being  able  to 
attend  when  the  case  is  called  on,  one  of 
them  must  return  his  brief  in  good  time. 
In  case  of  dispute,  it  is  the  duty  of  the 
junior  to  return  the  brief  or  to  make  ar- 
rangements for  some  other  counsel  to  at- 
tend till  he  can  come  in.  ESMAIL  EBRA- 
HIM  V.  HAJI  JAN  MAHOMED,  10  B  L 
R1172 

9  Refusal  by  counsel  to  urga  question  of 
law— Mere  admission  of  law  not  binding  on 
party--7    C    L  J    152    Col    152    P    II. 

10  Plaintif!  in  short  causes— Counsel  draft- 
ing plaint— Counsel's  fees.  10  B  L  R  969 
Col    1435   P    I. 

11  Non-appearance  of  counsel— Suit  dis- 
missed in  default— No  sufficient  cause  for 
default    10   B    L    R   904  Col    1454   P    I. 

12  Non-appearance  of— Plead«r  unable  to 
•,rgu«   appeal    for    records  being    with   his 
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loader  who  was  absent — Dip.missal  of  appeal, 
for  default— Procedure.  2G  M  267  Col  1656 
P   I. 

13  Omisaioo  to  argue  quoxi.ion  of  law  or 
abajidoniiiR  a  point — Power  of  court  to  go 
into  question— RAMSARAN  SING  v.  KliA- 
KHAN  SlNGtl.  11  C-  W.  N.  340  See  Plead- 
ings, 

14  Practice  as  to  costs  — Costs  of  third 
counsel  in  a  dcfonaed  long  cause.  9  B.  L.  R. 
987   See   Costs   No   73. 

15  WitJiesscs — Counsels  giving  evidence  on 
behalf  of  their  clients — Court — Practice. 

The  Court  will  net  allow  counsel  con- 
ducting cases  to  give  evidence  on  behalf  of 
their  clients,  in  respect  of  matters  with 
which  they  were  acquainted  before  they 
weiT  v.  tained.  R.  D  SETHNA  v.  MIRZA 
MAHOMED   SHIRAZT,     9  B-  ti-  E.  1044. 

Counsel    and   client 

1  Advocate  and  client  — Recovery  of  fee 
paid  by  client  for  professional  services  to 
Advocate— Revision.  25  A.  609  Col:  1380 
P.    I. 

2  Custom  —  Succession  —  Hindu  Law  — 
Daughter's  son  —  Nephew— Goldsmiths  of  Saha- 
ranpur  —  Counsel  and  client —Client  not  bound 
by  CounseVs  admission  on  question  of  law. 

Held,  that  in  the  absence  of  proof  of  a 
special  custom,  the  parties,  Hindu  gold- 
smiths of  Saharanpnr,  trading  at  Dagshai, 
were  governed,  in  matters  of  succession,  by 
Hindu  law,  under  which  a  separated  ne- 
phew is  excluded  by  a  daughter's  son— 100 
P.  B.,  1901,  0.  A.,  No  257  of  1900,  refer- 
red   to, 

A  Counsel  cannot  bind  a  client  by  an 
admission  on  a  question  of  law, — 98  P.  S., 
1889,  folloioed.  BARROO  v.  MAKHAN."  61 
P  R  1903=184  P  L  R  1908. 

Counsel's  fees. 

1  Probate— Costs — Objection  as  to  fee — 
Fee  out  of  all  proportion  to  work— Discrt- 
tion   A.  W.  N.  1905  P.  83  Col.  1357  P.  I. 

Counterfoil. 

1  Pyatpaing — Certificate  of  report  of  tfans' 
fer  of  interest  in  a  revenue  holding— Revinue 
P.egister  IX,  foil  and  counterfoil. 

The  counterfoil  of  Revenue  Register  IX 
is  a  report  of  a  fact  affecting  an  agricultural 
holding  and  should  ba  signed  by  the  owner 
of  the  land.  When  so  signed  it  is  admissible 
in  evidence  The  foil,  commonly  known  as 
the  *'■  pyatpaing  "  is  merely  a  certificate,  sign- 
ed by  the  thugyi,  that  such  report  has  been 
made,  It  is  not  usually  signed  by  the  owner 
of  the  land,  and  is  then  not  admissible  in 
evidence  to  prove  the  report.  MAUNG 
CHEIK  V.  MAUNG  THA  HMAT.     1  L.  fi.  R. 

1800  1902  P  260. 

Cownterpa,rt. 

i     Where    there   is     discrepancy     between 
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lease  auJ  it.s  oouutarp-irb,  proaumptioii  ia  that 
leaso  ia  o  iriooh.  B\IDYV  i^ATH  DUTT  v. 
K\MINIKANT  GaPlW.  6  C-  L-  J  572- 
See   Lease. 

Courses  open  to  applicant. 

Romoval  of  attaehmoat — Dismissal  of  ap- 
plication -Courses  open  to  applicant.  1  L. 
B.  R.  1000-1902  P.  70  Uol.  U50  P.  I. 

Court. 

1  Aocouuts  between  Mortgagor  and  Mort- 
gagee.    26  B.  3t);3  Col.  262  P.  I. 

2  Abuse  uf  process— Inkemni,  oj  Court  to 
prevent — Restitution, 

When  an  order  hag  been  improperly  or 
fraudulently  obtaiood  from  a  Court,  a3  soon 
as  the  Court  is  appraised  of  the  fact,  it  will 
recall  the  order  on  the  ground  that  no  Court 
will  tolerate  an  abuse  of  its  process.  The 
Court  has  inherent  power  to  do  so.  6  C.  W. 
N.  710  rof.  to.  VVhoa  there  has  been  a  wrong 
done  by  an  order  of  Court  which  has  been 
get  aside  on  appeal,  the  Court  executing  the 
decree  without  oxpress  authority  of  law  is 
competent  to  put  the  parties  in  the  position 
which  they  occupied  before  that  order.  It  is 
not  only  competent  to  a  Court  of  appeal  but 
it  may  be  its  duty  under  certain  circum- 
sLatiCos  to  take  notice  of  events  which  have 
happened  since  thf)  order  challenged  in  ap- 
peal was  made.  UDIT  CHOBEY  y.  RADHl- 
KA  PRASAD  UPADHYA.     6  C  L-  J-  6S2  = 

3  M.  I-.  T.  41. 

3  Court  acting  a&  arbitrator — Exra  oursum 
curiae. 

In  the  course  of  a  suit  for  recovery  gi 
possession  of  some  laud,  the  parties  who 
owned  ditierent  shares  of  a  Pergunnah  came 
to  an  ai^reemaat  to  the  eSect  that  they 
should  a£)k  the  Court  to  decide  the  question 
of  title  on  tho  basis  of  the  thakbust  map  only, 
and  th-)  piaiutiif  said  he  would  abide  by  that 
decision.  The  Court  decided  accordingly 
and  held  that  *'  the  thak  map  itself  showed 
that  the  plaiulit^'s  predecessor  and  his  co- 
sharers  were  di.spui-njg  about  the  land  and 
the  survey  map  showed  that  it  was  newly 
formed  diar  laud,  utud  thai  in  such  circum- 
stances the  thak  map  could  not  bo  held  suf- 
ficieub   evideace    of  plainliirs  title." 

iffiZci— Tnab  in  deciding  the  question  on 
the  basis  of  the  thakbust  mip,  iii  accordance 
with  the  agroomouD  of  the  parties,  the 
Court  acted  as  arbiMtator,  and  hence  no  ap- 
peal lay  from  that  decision.  KUMAR  S\- 
BADINDU  ROY  v.  BHAGABvTI  DKBYA 
OHOWDiiaRANI.    10  U-  w.  N   a35. 

4.  Adjadicatiou  by  collector  binding  on 
courts — Powers  of  Court  as  to  documents 
not  put  in  evidence — 131  P.  L.  R.  lOOo  Coi. 
883  P.  I. 

5  Administration  of  trust  by  court — 
Trustee  authorised  to  appoint  successor. 
9    OWN    2oi)   Col.    2Uo2  P.  I. 

6  Aiteruitioa  ui    uouiiiauti    by    uoull— 13 


Court     (ConiU.) 

P.  K.    1005    Col.  258    P.  I. 

7  Commission  to  enquire  into  the  charged 
against  MohaiMJa  of  Panna — No  Court — 
Oourt-Moaning  of.  8  O.W.N.  811^32  0. 
1    P.  C.    Col.    47  P.  I. 

8  Competent  to  pass  final  decree  13  M.  L. 
J.    23  Col.    1607    P.  I. 

9  Discretion  of— Mistake  of  law  or  faofc 
— Djlay  in  seeking  performauoe.  27  A.  678 
Col.    407  P.  I. 

10  Duty  of  Court  to  amend  the  plaintiff 
appropriately — Suit  for  damages,  Title  to 
land  s'jujht  to  be  established  in — Payment  of 
additional  fees. 

Tnis  suiD  was  one  for  damages  for  de- 
fendant's wrongfully  harvesting  and  remov- 
ing crop.3  from  plaintiff's  lands.  The  plain- 
tiff's title  to  thj  lands  themselves  was  iu 
diiipute.  The  question  for  decision  waj 
whether  a  plaintiff,  whose  title  to  lands  ii 
in  question,  can  frame  his  suit  for  a  minor 
reliel  alone  so  as  to  avoid-  payment  of 
higher  Court-fee  and  whether  such  a  plaint- 
iff can  be  compelled  to  amend  his  plainb 
and  pay  the   higher  fee. 

Hdd,  that  in  pursuance  of  a  uniform 
course  of  decisions  of  the  High  Court  of 
Travancoro,  the  Court  ought  to  ascertain 
the  real  objacc  of  the  suit  and,  when  it 
does  ascertain,  as  it  did  in  this  case,  that 
the  object  of  the  plaintiff  is  to  evade  pay- 
ment of  a  higher  Court  fee  by  framing  hid 
suit  as  for  a  minor  relief  only,  to  cumpjl 
him  to  amend  nis  plaint  and  the  pleadii.gj 
and  to  piy  the  higher  duty,  having  regard 
to  the  value  of  the  subject-matter  of  thj 
suit.  MVTHOONI  THJMMEN  y.  RAMAN 
NARAYANAN,     21  T  L  R  1- 

11  Duty  of  Court— Provision  of  Probata 
and  Administration  Act,  proper  compliance 
with— 26    B.   792  Col:    510    P.    I. 

12  Duty   of    Court — In    the   appointment 

of   guardian Feeling     of    parents— Minors 

wishes   and  welfare.    2  A.   L».    J.   81  Coi:   807 
P.    I. 

13  Discretion  of  Court  when  liable  to  re- 
view or  appeal.  1  L.  B.  R.  1000—1902  P.  313 
Col:   1726    P.    1. 

14  Executing  a  decree — Erecution  of  a 
decree — Stay  <>f  the  execution  of  a  decree — Eji- 
tension   of  /i/;j; — Jurisdiction. 

A  Court  executing  a  decree  is  Ixvund  to 
execute  ic  in  the  shape  in  which  it  was  pass- 
ed and  has  no  authority  to  stay  the  ex- 
ecution of  any  p.irtion  thereof.  ^:J  W  R 
460  23  W  R  LO  referred  to  PARKUIC  y. 
CHAMRA    ANU    JAGBANDHU.     15  C   P  L 

a  153 

15  ITraud  — Sale  after  sanction  of  Court 
— Misrepresentation.  20  B.  &15  Col:  1533 
P.    I. 

16  Of  first  instance— Power  to  add  parties 
— 1  L.  a  R.  1000-1902   P.  252  Col:    415    P.  I. 

17  Inherit  Power  -Power  of  Court  io 
correct  its  own  mistake — Anieudmeut  of 
sale  cenificatt.  12  C.  W.N.  1097  Col;  1075 
A.    I. 

li    iaij.dj:i«   powci-    oi  Coai;ji--Hi^h    uoar 
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— Power    of,  to  direct;    stay  of  order   appo&led 
against— 3  0.  L.  J.  29   Col;    1278  P.  1. 

19  luhorit  power  of  Court,  to  stay  or 
dit-iniss  vuxatioLi.s  suits — Discretionary  power 
of  Court  ill  grautiug  declaration.  23'  M.  5G0- 
Col.    428   P.   1. 

20  luhorit  power  of  Court— Duty  of  sot 
right  wroug  done  to  suitor.  5  C.  L.  J.  GU 
Col:   lOGu    P.    1. 

21  Inherit  power  of  Court— Duty  of  Court, 
to  relieve  parties  against  injustice  caused 
by  its  own  acts  on  oversight.  7  C.  L.  J.  50 
=  3  M.  L.  T.  'J0=12  0.  W.  N.  320-35  U,  209 
Coh    17GG    P.  I. 

22  Inherit  Jurisdiction  to  prevent  abuse 
of  process.— 23    M.   23  Col:    1195    P.    I. 

23  Inherit  power  of  Court  to  set  aside- 
Ex  piiHe  order— Execution  of  decree— Con- 
ditional decree— Notice  to  ojii^osite  party  in 
passing     order— Ex    parte   order.    Limitation. 

It  is  an  elementary  principle  of  law  that 
(in  the  absence  of  any  special  legislative 
rule  excusing  notice)  no  order  should  be 
made  in  favour  of  one  party  against  and 
to  the  prejudice  of  another  unless  that  or- 
der has  had  an  opportunity  of  showing  that 
it  should  not  be  made.  The  Court  has  an 
inherent  power  to  deal  with  an  application 
to  sot  aside  an  order  made  ex  parte  and  to 
set  it  aside  upon  a  propor  case  being  sub- 
stantiated. Bibee  'lulsiman  v.  Harihar  Ma- 
hato  (9  C.  W.  N.  81),  followed.  When  a 
conditional  decree  is  made,  the  plaintiff, 
on  default  by  the  defendant,  should  apply 
to  the  Court  which  passed  the  decree  on 
notice  to  the  defendant  by  motion  or  no- 
tice or  by  rule  for  an  order  absolute.  Then 
if  and  when  such  an  order  is  obtained,  ap- 
.  plication  may  be  made  in  the  usual  way 
for  execution  of  that  order  according  to 
provisions  of  this  Code.  On  the  plaintiff's 
applying  on  notice  for  such  order,  the  Court 
will  determine  the  question  if  necessary 
directing  tha  issue  to  be  tried  on  evidence, 
whether  there  had  been  any  default  or 
not.  If  the  defendant  be  found  in  default, 
the  plaintiff  will  be  entitled  to  an  order 
absolute,  and  should  thereafter  apply  to  ex- 
ecute tnat  order.  The  plaintiff  obtained  a 
condilioual  decree  on  the  21st  June  1905,  for 
ejectment  unless  the  defendant  preformed 
certain  conditions.  The  parties  were  at 
contest  whether  the  conditions  were  per- 
formed or  not.  On  the  3lst  August  1905, 
the  plaintiff,  without  notice  t^  the  defend- 
ants, applied  for  and  obtained  an  order  for 
execution  of  the  decree  by  ejecting  the  de- 
fendants and  ej-cted  them.  Tlicroupon  the 
defendants  applied  and  obtained  a  rule  on 
the  1st  December  19U5  for  stay  of  execu- 
tion and  for  setting  aside,  modifying  or 
reviewing    the    order. 

Held,   that  the    application    was    not  bar- 
red   by   limitation.— S.     M.   SUDEVl     Dl^^Vl 
SOVAllAM     AGABWALA,     IQ  Q    \^^ .  M. 
v.QQ. 

8    24    Inhertnt   power    of    Court    to   set  it 
aside— Expar tie  decree  macie  under  S,  90  T.  P. 


Court     (Contd.) 

Act.       ABDOL   SATTAR    v.     3ATYA    BHU- 
SlIANDAS.    85  C.  7G7. 
See  T.  P.  A.  S.  00, 

25  Inherit  power  of  Court  to  set  aside  or- 
der exparte — Order  absolute  for  sale  or  fore- 
closure. 9  0.  W.  N.  81—32  C.  263  Col.  670 
P.I. 

26  Inherit  pow ers  of ,  to  compel  repayment 
of  monpy  improperly  taken  out  of  Conrt— Con- 
tempt of  Court — Kxrcutlon  of  dtcree — Civil  I'ro 
ccdnre  Code,  S.  H-'iO — Altacluneut  before  judg- 
vitmt  of  dtbis  due  to  defendant — S2ib.'eqne)U  aact 
of  debts — ColUction  of  dibt  by  purchaser — Appli' 
cation  to  compel  to  disgorge — Lirnitaiioji, 

The  plaintiff  attached  before  judgment 
certain  debts  duo  to  the  defendants,  burj  tha 
defendants  subsequently  sold  those  debts  to 
third  parties,  who  coll<!cted  them  in  defiance 
of  the  Older  of  atlachment.  The  plaintiffs 
obtained  a  decree  and  applied  to  the  Court 
to  compel  the  third  parties  to  disgorge  the 
debts  cjllected  by    them. 

Held,  that  this  was  not  an  application 
in  execution  of  a  decree,  but  an  application 
to  the  Court  to  exercise  its  inherent  power 
of  punishing  for  contempt  of  Courtand  there- 
fore the  rules  of  limitation  provided  for  ap- 
plications for  execution  of  decrees  were  not 
opplicable    to    it.     UODU     liAM    v.    yURAJ 

MALL.    A  W.  N.  1805  p.  9  =  2  A.  L-  J.  16 
=27  A.  378. 

27     Inherent  poioer  of  Court. 

E'sjery  Court  has  an  inherent  power  to 
restrain  legal  practitioners  from  conducting 
proceedings  openly  dishonourable  or  unfair 
as  to  amount  to  a  scandal.  No  legal  prao- 
titiDner  of  any  description,  who  has  mainly 
conducted  tha  case  of  one  party  in  the  firsfc 
Court,  should  be  allowed  to  act  agiinst  that 
party  in  a  subsequent  stage  of  the  same  case 
either  in  tbe  firsb  Court  or  in  the  Court  of 
appeal.  Where  a  Counsel  is  retained  to  ap- 
pear in  a  second  appeal  only,  the  engagement 
ends  v/ith  the  app.*al,  and  he  can  appear  and 
plead  for  the  opposite  party  in  any  subsequent 
second  appeal,  thougli  arising  out  of  the 
same  cause.  12  0.  P.  b.  E.  35  followed.  UGRI 
BHOIu.  SHillDHAR  KULTA:     1  X^.    L-    E. 

62- 

23  Inherent  power  to  revise — Applicabi- 
lity of,  to  execution  proceedings — Decree 
meaning   of,     3  C    L  J    27G  Col  907    P  I. 

29  Issiies  raised  by— Evidence  Act^  1672 
Section  115 — Pleadings — Duty  of  Court,  par- 
ties  and  pleaders 

If  by  his  conduct  a  person  of  full  age 
under  a  mistake  as  to  his  age  permits  him- 
self to  be  represented  as  minor  and  allows 
his  mother  to  manage  the  family  property 
and  to  execute  a  deed  on  his  behalf  as  big 
guardian  as  well  on  behalf  of  other  membera 
of  tha  family,  he  is  estopped  from  denying 
his  liability    under    tha    deed. 

The  responsibility  of  clearly  perceiving 
and  raising  points  which  arise  upon  the 
pleadings  and  the  evidence  and  the  proper 
adjudiO-ttion  of  which  isessautial  for  the  euda 
of  iustice  rests  on  the    Court  as  much  m 
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on  the  parties  and  their  pleaders.  NATHU- 
BlIAI  lUSIKDAS  V.  MULCHAND  KRISH- 
NaVallaB.    3  BL  R  535. 

80  Iiiripoctiou  of  documents — Judgment 
— Appeal — Letters  patent,  clause  15 — i  B  L 
R   U-2   Col    1273   P   1. 

31  Inspection  of  documents  to  order  resti- 
tution— Civil  Procedure  Code  {Act  XIV  of 
18S-i),  Sections  oG2,  56i— Remand— Decision 
of  case  not  on  preliminary  issue  — Remand 
under  Section  5G'J,  by  consent  of  parties— Ap- 
peat  against  order  of  remand — High  Coitrt. 
Duly   of —Waiver. 

Per  Subrahmanya  Aiyar,  J. — A  remand 
in  contravention  of  section  564  of  tlio  Code 
of  Oivil  Procedure  is  a  violation  of  a  man- 
datory provision  of  the  law  which  makes 
the  order  of  remand  illegal  and  one  that 
ought  to  bo  set  aside  at  the  instance  of  a 
party  entitled  to  object  to  such  a  proce- 
dure. 

The  doctrine  that  consent  does  not  give 
jurisdiction  applies  where  the  Court  has 
"no  inherent  jurisdiction  over  the  subject- 
matter,"  and  does  not  apply  to  violation 
of  rules  of  procedure  though  tbey  are  more 
than    irregularities. 

The  dcctrine  does  not  apply  to  an  ille- 
gal order  of  remand  so  that  if  a  remand 
is  made  at  the  request  of  both  parties  the 
same  cannot  bo  set  aside  at  the  instance 
of  any  of  them,  although  it  may  be  contrary 
to  the  provisions  of  section  664  of  the  Civil 
Procedure    Code. 

A  suit  for    compelling  the   acceptance  by 
the   defendant    of  a    patta    for  a  certain  year 
was     decreed,     the    defendant's     coutention 
that  the   rent   was  payable   in  money    under 
an    express  contract    being  held    not    proved. 
The  defendant    appealed  and  the  District 
Judge    on  appeal    disagreed    with    the    Origi- 
nal   Court    on  the    muin    question    and    held 
that    the    contract    set  up    was   proved.     The 
case    was     remanded    under     section    562  of 
the  Civil    Procedure    Code    with  the    consent 
of    the    parties.     The     plainlil?     appoaled   to 
the    High   Court   and    it    was    stateil    on    his 
behalf     that     he    was    desirous    of   obcaining 
the    decision    of  the    Court    on    the    question 
as   to    whether    the    finding    of    the    District 
Judge    that  the    contract   alleg'-d    by    the  de- 
fendant   was  established    was    correc*;,    and  if 
the  decision    should  be     against    him    it    was 
not  intended    to   object  to  the    remand. 

Held,  per  SubraJimani/a  Aiyar  J,  that 
the  decision  of  the  District  Judge  must  be 
upheld,  for  the  finding  could  only  be 
interfered  with  by  the  High  Court  for 
reasons  warranting  interference  in  second 
appeal,  and  there  were  no  such  reasons  to 
bo  found  in  the  case.  And  though  the 
order  of  remand  was  more  than  an  irregu- 
larity it  was  not  necessary  to  set  it  aside 
for    the   parties  had  given    their  consent. 

Per  Moore,  J. —  That  the  order  of  the 
District  Judge  was  iUugal.  The  consent  of 
parliea  did  not  valid  ite  it.  And  the  District 
Judge  should  rehear  tiie  appeal.  THE 
MAi^AQEK  U£^  TH£i   COUKT  O^'   WARDS, 


Court    (Co7itd.)  • 

KALAHASTI   ESTATE  v.  RAMASAMI  RED- 
Di.    M  L  J  1905,  p   236. 

32  Inherent,  of  courts  to  remoke  order 
passed  on  suppression  or  mis  statement  of 
material  facts  or  on  mi-iropresytitatioa. 
IN  RE  RATANSEY  ARJOON  DAVARKAR. 
7    B  L  R    dSl—See   Jurisdiction. 

33  ^Meaning  of — Jurisdiction  of  High 
Court  to  enquire  into  the  validity  of  Acta 
passed  by  Local  Legislative  Councils — Court 
of  Justice.     27    B.  424   Col.    1199    P.    I. 

31  Mortgagor  and  mortgagee,  accounts 
between— 26    B.  3G3— See  Nj.  1  supra. 

35  No  appeal — Appeal  to  Privy  Council 
— Act  of  the  Governor  General  of  India  ia 
Council— Act   of  State.     32  C.    1    Col.  48  P.  I. 

36  Necessity  to  ijermission  of — Receiver, 
Suit  against — Consent  of  Curt,  condition  pre- 
cedent— Fresh  suit  on  same  cause  of  action 
during  pendency  of  first  suit. 

Held,  that  the  consent  of  the  Court  to  an 
action  to  be  brought  against  a  Receiver  aj;*- 
pointed  by  the  Court  is  a  condition  prece- 
dent to  the  right  of  the  party  to  sue  and 
that  can  not  ba  rectified  by  an  application  to 
the  Court  for  permi>sion  to  continue  an 
action  wrongly  brought  without  the  per- 
mission of  the  Court. 

That  leave  to  institute  a  fresh  action 
against  the  Receiver  in  respect  of  the  sam* 
cause  of  action  should  not  be  granted  until 
the  existing  action  was  withdrawn  or  dis- 
missed. PUOMOTHA  NATH  GANGULl  v. 
KHETRA  NATH  BANERJEE.  9  C-  W-  X- 
247. 

37  Power  and  duty  of— Application  to 
summon  witLi  esses  made  late.  2  O.  C.  34.  Set 
Col.  1473  P.  I. 

38  Power  to  appoint— Lunatic— Suit  by 
or  against— Practice.  54  P.  L.  R.  1905  Col. 
1627  P.  I. 

89  Power  to  call  for — Stamp — Referenca 
to  Chief  Court,  when  may  be  made  — .■\djudi- 
cation  by  collector  binding  on  courts.  131 
P.  L.  R.  190G  Col.  883  P.  I. 

40  Power  to  grant  relief— Subject-matter 
of  the  suit— Suit  on  bond  for  personal  decree 
— ^Charge  given  by  compromise  embodied  ia 
the  dec;-ee.     16  M.  L.  J.  354  Col.  1593  P.- 1. 

41  Power  of — Extension  of  the  tivie  fixed 
for  compliance  of  a  condition  laid  down  in  the 
decree. 

B  sued  the  defendant  for  damages  for 
malacious  prosecution.  During  the  pendency 
of  the  suit,  he  died  and  his  son,  the  plaintiff 
was  brought  on  the  record  as  his  representative 
and  his  suit  was  decreed.  The  District  Judge 
uphold  tba  decree  and  in  his  judgment  said, 
"  direct  that  on  (the  plaintiff)  Bharath  Pra- 
sid's  taking  out  Letters  of  Administration  to 
ihe  estate  of  Bed  Nath  within  three  montha 
from  this  date,  the  decree  of  the  Subordinate 
Judge,  be  affirmed  and  the  appeal  of  Sita 
Ram  (defendant)  be  dismissed  with  costs. 
In  case  Barah  Prasad  fails  to  obtain  Letters 
of  Administration  within  the  period  named 
above,  the  .suit,  in  the  Court  ol  the  Subordi- 
uatu  Judge,   will  bo  directed   to  be  didmiiiged 
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with  costa  and  Sita  Ram'd  appeal  will  be 
deoreod  wibli  costs."  The  Diatriot.  Judge's 
judgmont  was  datod  the  10th  September, 
lOO^t,  and  tlio  plaiotiff  applied  for  grant  of 
Letters  of  Administration  on  tlie  22acl  No- 
vember, 1904.  On  the  12l.h  December,  1904, 
ho  Diado  another  application  to  tbu  District 
Judge  for  an  extension  of  the  period  fixed 
by  the  Court's  jadgmeut  of  the  lOtb  Soptem 
ber,  1904,  up  lo  the  date  on  which  Letters  of 
Admiuist.raUou  may  be  granted  to  him.  The 
District  Judge  accepted  the  plaintiff's  affida- 
vit upot\  the  poi  ifc  why  he  had  been  unable 
to  present  his  application  for  Letfcors  of  Ad- 
ministration at  an  earlier  date  and  extended 
the  period  for  compliance  of  the  condition 
laid  down  in  the  decree  by  two  months  from 
that  date.  31  0.  75  and  4  0.  0.  108,  17  0.  512 
and  I.  A.  687  referred  to. 

Held,  that  the  District  Judge  had  power 
to  extend  the  time  laid  down  in  the  decree, 
SITA    RAM  y.    BHAHATH    PRASAD.     8  0- 

C  241 

42  Power  to  extend  time — Mortgage  — Or- 
der absolute  for  sale.  Pendency  of  appeal,  no 
ground  for  refusal  of.  10  C.  W.  N.  910  Coi. 
684  P.  I 

43  Power  to  receiving— Execution  of  dec- 
ree— Surety — Notice  to  surety— -Executing 
court  may  issue  notice.  29  B.  29  Col.  1370 
P.I. 

44  Power  to  review — Appeal — Dipmissal 
of—Jurisdiction.    4  C.  L.  J.  566  Col.  1655  P.  I. 

45  Power  of  to  undo  a  wrong  in  exe- 
cution and  to  restore  what  was  taken  wrong- 
fully in  the  commission  of  the  wrong.  2 
C   L   J   537    Col    1370   P   I. 

46  Poiuer  of  court  to  settle  a  scheme — Mo:i- 
que,  Mahomedaii— Foundation — Bight  of  luor- 
ship — Exclusive  right  of  a  class — Law  of 
MauriiiLi.> — Charter  of  incorporation  obtained 
hy  a  portion  of  congregation  disregarding  the 
right  of  the  rest — Remedy  of  the  latter  —  Unin- 
corporated  religious   association— Right  to    sue 

French  Civil     Code — Ordinance   6   of  1838, 

Arts.  210,  212 — Sanction  of  Qooermnent — Cri- 
ininal  association — Suit  to  set  aside  scheme 
of  management  — Grown,  if  necessary  party  — 
Prerogative. 

In  1852-53,  some  Mahomedan  merchants 
of  Mauritius  purchased  certain  properties, 
purporting  to  act  on  behalf  of  the  whole 
Mahomf^dau  congregation  of  the  place,  and 
founded  a  mosque.  Thereafter,  from  time 
to  time,  adjoining  properties  were  bought 
and  added  to  the  mosque  by  Mahoniadan 
merchants,  purporting  to  act  in  the  same 
way  on  behalf  of  the  whole  Mahomedan 
comoiunity.  In  1877  and  on  subsequent 
dates,  several  purchases  of  properties  were 
made  by  Cutchee  morchanta  purporting  to 
act  on  behalf  of  the  Cutchee  Mahomedaus 
alone,  but  this  practice  was  not  consistently 
followed  in  lacer  times,  and  though  the 
Cutchees,  being  the  richest  members  of  the 
oongrf  gabion,  contributed  individually  ia 
pY-c-portjon  to  tV^cr  rrca'^s,  cons'. dorn.b!:^  c^''^ 
fcliJuuUousi    were  aiaiu   made  iu    the   aggcegatuc 
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by  tho  Hallaye  and  Soortoo  Mahomedans. 
The  administration  of  the  affairs  of  the  mos- 
que was  left  miinly  if  not  entirely,  in  the 
liajids  of  Outchee  Maliomedans,  because  they 
were  leading  merchmts,  but  not  because 
they  belonged  to  that  particular  olaas  of 
Mahomedans.  In  1893,  93  Cutchees  execut- 
ed deed.'?,  forming  themselves  into  a  society 
(whicli  they  subsequently  had  incorporated) 
consisting  of  Cutchee  Mahomedans  alone 
and  excluding  the  other  classes  for  all  future 
time  from  membership  of  the  society  and 
the  management  of  the  mosque,  for  which 
purpose  they  appointed  a  committee  of  ma- 
nagement out  of  their  own  body  with  ex- 
tensive powers  of  selling  and  letting  proper- 
ties other  than  the  mosque  and  its  acces- 
sories. All  the  properties  they  declared  to 
have  vested    exclusively    in    the    society. 

ILid,  that  a  portion  of  the  congregatioa 
had  no  right,  by  forming  a  new  association, 
to  transfer  all  the  property  to  the  new  as- 
sociation and  exclude  the  rest  or  the  con- 
gL-egation  from  membership  and  from  par- 
ticipation in  the  management  of  the  aSairg 
of  the  mosquo.  The  charter  of  incorpora- 
tion obtained  by  the  defendants  did  nob 
i  galiso  their  position,  as  the  only  associa- 
tion which  could  claim  to  ;be  legalised  was 
the  congregation  on  whose  behalf  the  mosque 
had    been     founded. 

That  the  rule  laid  down  ia  the  French 
Civil  Code  (vi?hich  is  in  force  in  Mauritius), 
tnat  a  religious  community  does  not  coa- 
stitute  a  "civil  parson"  and  cannot,  with- 
out being  authorised  by  the  State,  hold  pro- 
perty, has  not  always  been  carried  out  to 
its  logical  conclusions,  and  the  Court  will 
gr:iit  roLef  to  aggrieved  members  of  an  uq- 
auihorised  religious  uommuuity  agjiiast  thei^ 
fellow -members. 

That,  having  regard  to  the  existing  law 
of  Mauritius,  thd  Court,  iu  setting  aside 
the  deeds  and  the  scheme  of  management 
set  up  by  the  defendants,  could  not  pro- 
ceed to  frame  a  new  scheme  of  manage- 
ment such  as  would  be  entirely  free  from 
legal  objections.  Iu  the  absence  of  any 
reason  to  fear  that  the  restoration  of  the 
statu  quo  ante  would  lead  to  raaladmiui- 
si;ration,  this  should  bo  left  to  the  congre- 
gatioa to  be  settled  amicably^  and  to  be 
given  effect  to,  by  obtaioing  a  charter  oi 
incorporation. 

That,  in  a  suit  by  so-ne  of  the  aggrieved 
■Hallayes  and  Soortees  to  set  aside  the  deeds 
set  up  by  the  defendants,  the  Crown  was 
not  a  necessaiy  party,  as  the  law  of  Mauri- 
tius does  "ot  require  that  the  Crown  should 
be  inapleaded,  and  the  prerogatives  of  the 
Crown  would  uot  be  afieoied  by  the  deoisiou 
in  the  suit. 

That,  in  any  oase,  the  objection,  that 
the  Crown  had  not  been  made  a  party, 
ought  to  have  beea  taken  ia  tne  lower 
Court. 

Qacere— Whether  a  congregation,    formed 

f'^^•    fS^     pj   pT/sO::;    Oi    prayer     and    religious 

*  vYoriauii),  icquijcoii  Iha    sauQtion  of   the  Ga^ 
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vernmcnt  bo  that,  without  such  sanction, 
it  becomes  an  illegal  association,  in  the  sense 
of  boing  criminal,  within  the  moaning 
of  arts  210  and  212  of  tlic  Ordinance  6  of 
J83B?  IB  11 A  HIM  E=^MEAL  v.  ABDOOL 
CARUIM  PF.EFIMAMODE.  4  M.  L.  T- P. 
25-13  C    W    N.  2G  (PC). 

47  Power  to  aj}ect  'partition  —  Property 
alienated  to  third  party  by  co  parcener  — 
Method  of  2)i.rtilion. 

It  is  within  the  power  of  the  Court  in 
effecting  a  partition,  if,  in  its  opinion,  it 
can  be  done  with  due  regard  to  the  interests 
of  the  CO  parceners,  to  allot  to  the  share  of 
one  co-parcenor  the  property  which  that  co- 
parcor.er  har.  alienated  to  the  third  party, 
and  the  Court  will  endeavour  to  do  so,  25 
M.  090  (Tlf))  R.  MUNUSAMI  MUDALI  v. 
YEEUABADRA  MUDALI.     17  M-  L.  J.  617 

48  Power  of  court  to  inspect  documents  — 
Evidence  Act  Ss.  123,  124  and  162 — Income 
Tax  Act  (II  of  1386),  Ss.  U,  26  and  38— 
Statements  before  Income  Tax  Collector — State- 
documents— Official  communication  — Privilege 
— Officer^s  liability  to  luring  documents  — Court' s 
power  to  record  evidence— Validity  of  reasons 
for  non-pirodiiction — Disclosure  to  Court — No 
breach  of  official  confidence — Documents  pro- 
duced  on  2^1'ocess  of  lav). 

Statements  made  before  the  Income 
Tax  Collector  do  not  relate  to  aSaira  of 
State  and  so  are  not  governed  by  S.  123 
of  the    Kvidenoe     Act. 

The  Income  Tax  Collector,  sumtnoned 
to  produce,  is  bound  to  produce  book 
in  his  po«;sns3ion,  in  spite  of  the  Rules  made 
under  S.  38  of  the  Income  Tax  Act,  for- 
bidding disclosure  13  Camp.  327.  2  Mad- 
ras»Sessions  1863,  26  B.  281  (284),  R  and 
Appr.    ;    L.    R.    (1900)   Ch     347,    D. 

Under  S.  162  of  the  Evidence  Act,  a 
witness  should  not  decline,  to  bring  d  -cu- 
monts  to  Court  on  the  ground,  of  privilege 
under  the  same  section,  the  Court  has  power 
to  inspect  the  documents  for  the  purposes  of 
deciding  objections  regarding  production  or 
admisdioiii  y. 

The  provision  relating  to  the  non-dis- 
closure of  information,  given  or  obtaining 
•'  in  official  confidence,"  does  not  apply 
to  the  production  of  documents  in  a  Court 
of  Justice. 

Rule  15,  framed  under  S.  38  of  the  In- 
come Tax  Act,  is  moant  only  for  the  guid- 
ance of  the  Income  Tax  Officers,  and 
not  for  the  preclusion  of  and  evidence  be 
ing    given  in  a    Court   of  Justice. 

Orders  under  i"".  14  or  S.  26  of  the  In- 
come Tax  Act,  determining  the  amount  of 
income  tax  are  not  privileged  documents. 
Documents  produced  or  statements  made 
under  process  of  law  cannot  be  said  to  be 
made  or  given  "in  official  confidence  "  VEN- 
KaTaGHELLA  CHEiTlAH  y.  SAMPATHU 
OHETTIAR.     4  M-   L-  T-    317. 

49  To  relievo   parties.     7  C.  L.  J.    59.     See 
No.  21  supra. 

50  Of  second  appeal,   power  of— Substitu- 
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tion  of  parties.     1  L.  B.  R.  1900-1902   P.  350 
Col.   1395  P.  I. 

51  Settlement — Jurisdiction  of  Settlement 
Court — Decree  of  Extra  Assistant  Coramis- 
pioner  reversed,  verbal  instructions  by  a 
Superior  Settlem-jnt  Court.  THE  SECRE- 
TARY OF  STATE  FOR  INDIA  IN  COUN- 
CIL u  THAKUR  MOHAR  SINGH.  9  Q-  C. 
301. 

SeeN.  W.  P.  Revenue  Court  Act  XVIof 
1865. 

52  Settlement  officers— No  Court  26  A. 
382  Col.    1756  P.  I. 

53  Suit  fur  possp.'^sion — Declaratory  decrei 
— Power  of  Court  to  mike  declaratory  decree — 
Suit  for  possession  by  alleged  next  reversioners 
on  ground  that  their  mother,  lohu  held  a  wo- 
man's estate  in  immoveable  property^  was  dead 
— Failure  to  prove  mother^s  death — Dismissal  of 
suit  so  far  as  possession  was  concerned,  and 
declaratory    decree    made  as  to  plaintiff^ s   title. 

The  plaintiffs  brought  a  suir  for  certain 
immoveable  property  as  the  next  reversionary 
heirs  of  a  deceased  Hindu,  and  the  only  re- 
lief they  are  cl  limed  wa?  possession  on  the 
allegation  that  their  mother,  who  had  suc- 
ceeded to  a  womaa'n  estate  in  the  property, 
was  dead. 

Held,  that  on  the  finding  b'',  the  Court 
that  the  evidence  faihd  to  establish  the  fact 
of  the  mother's  death,  the  suit  should  hava 
been  wholly  dismissed.  Other  allegations 
made  in  the  plaint  that  alienat'oas  made  by 
the  alleged  mother  were  not  justified  by  legal 
necessity,  and  that  the  plaintiffs  were  really 
her  sons,  which  were  both  denied,  were  mere- 
ly argumontativj  steeps  towards  the  only  uec- 
ree  sought,  namely,  possession;  and  under 
the  circumstances  the  Court  was  not  entitled 
to  make  a  declaratory  decree  in  the  plaintiffs' 
favour  on  those  alligations  after  the  failure 
of  the  sole  cause  of  action.  WALIHAN  v, 
JOGESHWAR  NARAYAN.  7  C  L  J  44  = 
10  B  L  R  9  =  12  OWN  227  =  17  M  L 
J  226  =  2  M  L  T  509  =  14  BLR  101- 
85  C  189  (P  C) 

54  Withdrawal  of  suit  without  permis- 
sion of  Court — Subsequent  suit  based  on 
different  title — Compromise  on  behalf  of  a 
minor  by  his  guardian  ad-litem  without 
permission  of  Court— Validity  of.  3  P,  R, 
1905  Col.  1479  P.  I. 

Court-fees. 

1  Accounts— Suit  for— Valuation  Court- 
fees.     12  M.  L.  J.  66  Col.  23  P.  I. 

2  Accounts— Suit  for — Property  laid  in 
IMunsiff's  Court  as  originally  valued.  25 
M.  543  Col.  108  P.  I. 

8  Appeal  — Decree  Memorandum  of  ap- 
peal, amendment  of.     30  C.  516  C  -i.  1280  P.  I. 

4  Appeal  — Decree  payable  by  instalments. 
Memoran^uin  of  appial  —  Cour.  -fee. 

The  ,ftrst  Court  granted  a  decree  pay- 
able by  in^italmo;  ts  conditionally  upon  th« 
defendants  furnishing  security. 

Held,  that  the  proper  foe  on  a  memo- 
randum of  appeal  by  the  dofendrtnts  against 
the     condition      imposed      was     ten     rupees 
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the  condition  imposed  was  Un  rupees. 
iO  M.  JS7,  19  C.  272  rrferred  to.  RAX  SAIII^'-B 
BEHAUI  LAL  AND  OLMIRRS  v.  SiOril 
NANUE     LAL.      14  C.    p.    L    R.    1901   p. 

172 

5  Appeal,  MemorandiLin    of.— 

G.,  A.  and  K.  wore  co-doftndants  in 
a  suit.  K.  valued  his  appeal  at  a  certain 
amount  and  in  accordance  with  such  valu- 
ation, paid  full  Court  fee  on  his  momor- 
audum  of  appeal.  G.  and  A.  filed  a  sepa- 
rate appeal  valuing  it  at  the  same  amount, 
but  paid  a  Court  fee  of  Rs.  2  only  on  their 
memorandum  of  appeal. 

Held,  that  their  memorandum  was  not 
sufficiently  stamped.— GtlAZANFAR  ALI 
KHAN    V.  RAM    DAYAL,     3  O-  C  164. 

6  Appeal  from  order  refusing  to  make  order 
absolute— Transfer  of  Property  Act  (17  of  1882) 
S.  89— Mortgage  suit— Compromise  decree- 
Ad   valorem     court-fee. 

Ad  valorem  Court  fee  on  the  value  of  the 
appeal  should  be  paid  on  the  memorandum  of 
appeal  from  an  order  refusing  an  application 
for  an  order  absolute  under  S.  89  of  the  Trans- 
fer of  Property  Act  25  G.  133  referred  to, 
CHAUU  CHANDRA  MITTER  v.  BHAGI- 
RATH  PERSAD,  12  C  W.  N-  1028. 

7  Appeal— Grounds  as  to  costs— Court  Fees 
Act  (Act  VII  of  1S70)-S.  28. 

Where  a  memorandiun  of  appeal  includes 
objection  to  the  disallowance  of  costs  by  the 
decree  appealed  against  Court-fee  on  the 
amount  of  the  costs  claimed  is  aiso  payable. 
19  Mad.     359,  referred   to. 

Second  paragraph  of  section  28  of  the 
Court  Fees  Act  is  applicable  to  a  memoran- 
dum of  appeal  insufficiently  stamped  and 
received  through  mistake  or  inadvertence 
of  the  officer  of  the  Court  as  properly 
stamped.  12  All.,  129,  explained,  15  AIL,  65 
and  19  Cal,  741  referred  to.  DEBBNDRO 
MUHAN  RAX  V,  SONA  KUAR.  W-  N-  A- 
1901  P-  21. 

Appeal  Court   fe: 

8  On  appeal  against  order  rejecting  ap- 
pealable as  a  decree,  84  P.  R.  1901  fol- 
lowed. 

When  such  application  seeks  a  decla- 
ration witb  consequential  relief  t>he  appeal 
against  the  order  rejecting  the  application 
is  chargeable  with  ad  valorem  court  fee. 
FIRDAUS   KHAN   v:   DARE   KHAN.     109- 

p.  L  R-  1902. 

9  Decree  againstmortgaged  property.  Mort- 
gage— Purchase  of  equity  of  redemption — 
Money  kept  in  deposit  for  viortgagu — Liability 
of  vendee — Court-fees. 

Where  a  decree  was  passed  only  against 
the  mortgaged  property  and  the  plaintif! 
appealed  for  the  defendant  to  be  made  also 
personally  liable,  the  Court,  without  laying 
down  any  general  rule,  considered  the  Court- 
fee  paid  on  the  memorandum  of  appeal,  viz 
Rs.    10   as     sufficient. 

A  vendee   of  equity   of  redemption,   who 
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withholds  the  mortgage-money  from  the 
vendor  in  order  to  pay  it  to  the  mortg-ige*, 
cannot  be  considered  a  trustee  of  the  mort- 
gagee, so  as  to  become  perdonally  liable  to  pay 
the  amount  witlihold  by  him  to  the  mort- 
gagee, 'and  the  money  so  withheld  cannot 
be  treated  as  money  receive.'!  for  the  inort- 
gagoo's  use,  nor  can  the  vendee  ho  said  to  be 
agent  of  the  vendor.  By  virtue  of  a  state- 
ment in  the  sale-deed  tiiat  the  account  la 
kept  'amanat'  and  the  vendee  will  pay  it 
to  the  mortgagee,  represents  the  mortgtigor 
and  not  the  mortgagee. — Butter  v.  Butter^ 
5  Ves.,  63'J,  Wuring  v.  Ward,  7  Ves.,  332  ; 
Earl  of  Oxford  v.  Lady  Rodney,  li  Ves.  4,17 
In  re  Errington  Ex  parte  Masjn,  L,  B.  I89i 
Q.  B.  11  L  L.  R,  VI  Bombay,  463  80  P. 
E.,  1888,  95  P.  R.  1895  referred  to.  MUHAM- 
MAD   SADIQ   V.    Miisst.     SAHIB    BIBI,     64 

p.  L  R.  1902  =  54  p.  R.  1902- 

10  Declaration,  suit  for,  that  a  decree  was 
fraudulent — Farther  relief  -Court  fee  how  to 
be  assessed— Plaint  originally  correctly  framed 
— Subsequent  amendment,  defective — Restora- 
tion by  appellate  Court— Specific  Relief  Act 
S.  42. 

It  is  necessary  for  the  plaintiff  to  ask  not 
only  for  a  declaration  that  a  decree  obtained 
against  him  was  fraudulent,  but  also  for  a 
consequential  relief,  viz ,  either  to  have  the 
fraudulent  decree  set  aside  or  to  have  a  per- 
petual injunction  granted  to  restrain  thf 
decree-holder  from  executing  it    25    G.    49   F, 

A  suit  for  a  declaration  that  a  Jecre« 
obtained  against  the  plaintiff  was  fraudulent, 
with  a  consequential  relief,  should  ordinarily 
be  valued  at  the  amount  for  which  the  dec- 
ree sought  to  be  set  aside  was  obtained  11  0. 
W.  N.  705  P. 

Where    the  plaint  was  originally  correct- 
ly   framed,  but  by    reason    of  an    unfounded 
objection  as  to  deficiency  of  Court- fees  taken 
by  the    defendant,    the     plaintiff     withdrew 
his   prayer   for   consequential     relief,    which 
resulted  in  the   dismissal  of   the   suit  on    the 
ground    of    its    not   being   maintainable,    the 
High   Court     in    second   appeal    allowed    the 
plaint    to    be   amended    and     restored    to    its 
original  form.     THAKUR  PROSAD  t;.  PQN- 
SINGH.     8    C.  L.  J.  485 

11  Document  to  set  aside — Court  fees  Act 
S.  7  (IV)  0.  and  Sch  II  Act  17  (C).  2  L.  B.  R. 
190i    P.  266— See  Col.  107  P.  I. 

12  Damages,  suit  for — Title  to  land  sought 
to  be  established  in — Payment  of  additional 
fees— Duty  of  court  to  amend  the  plaint 
appropriately.  21  T.  L.  R.  1 — See  Court 
No.  10. 

13  Deficiency — Suit  to  set  aside  sale  and 
attachment — Practice— Proper  Court  fee  not 
paid  on  plaint— Appeal.  14  M.  L.  J.  144  Col. 
113   P.  I. 

14  Deficiency — Order  absolute  for  sale  of 
mortgaged  property,  application  for— Decree 
—Execution.     29    C    65i   Col    680    P  I. 

i5  Deficiency— Hindu  Law— Injunction 
to  restrain  waste  by  life  tenant.  Court  fees 
—  Money  value  of  relief.  2  A  L  J  84—27 
A  406    Col  127    P    I. 
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IS  Defici«ncy  paid  on  expiry  of  limita- 
tioi)  period — Application — Application  for 
leave  to  sue  in  forma  pauperis  filed  within 
limitation  period  59  P  R  1903  Col  1721 
P  I. 

17  Dofioienoy  paid  on  expiry  of  limita- 
tion period— Pre-omption  suit— 74  P  R  1903 
Col    14n    P    I. 

18  Evasion  of  payment  of  Court  Fee  — 
Remedy. 

If  a  plaintifi  can  ovade  the  Act,  ho 
may.  Tho  romody  lias  in  procuring  an 
araondmeut  of  tho  Act  and  nob  in  refusing 
the  reliof  to  which  the  plaintiff  is  entitled 
as  of  right.— KUNJ  BEHARI  v,  KESHAR- 
LAL.    6  B  L  R  476- 

19  How  calculated  wlien  appellant  seeks 
to  escape  payment  of  a  sum  from  reipon- 
dent-7   0  C'  315   Col    1314   P    I. 

20  How  calculated  on  cross-objections 
on  appeal — Suit  for  redemption — 2  O  C  87 
Col   114  P   I. 

21  Insolvent  debtor\<i  Act— Appeal  frovi  or- 
der in — Court  Fees — Fee  payabe  on  memoran- 
dum of  appeal  filed  binder  Section  73  of  11 
and   12    Vic,  Cap.  XXI. 

The  words  *in  all  other  cases'  in  article 
18  in  Schedule  A  of  the  table  of  foes  pva- 
Bcribed  by  the  Madras  High  Court  under 
the  authority  conferred  by  24  and  25  Vic, 
Cap.  104  section  15  cover  a  Memorandum 
of  Appeal  presented  under  section  73  of  11 
and  12  Vic.  Cap.  XXI,  and  the  fee  pay- 
able is  Rs.  50  irrespective  of  the  value  of 
the  subject  matter  of  the  appeal.  LILA- 
DHARA  VIAS  V.  OFFICIAL  ASSIGNEE 
OF   MADRAS.     24    M-    ISO- 

22  Insufficiently  stamped  plaint  —  Suit 
instituted  when  plaint  presented  and  not 
when  Court  fee  is  paid.  15  M.  L.  J.  219  Col. 
1934  P.  I. 

23  Insufficiently  stampad  plaint  owing  to 
requisite  stamp  not  being  procuroable  in 
time — Stamp  procured  later  on  during  the 
day  but  not  filed  owing  to  Court  rising  early 
104  P.  R.  1905  Col.  100  P.  I. 

24  Mesne  profits — Court  fees  on  mesne 
profits  accruing  after  institution  of  suit.  6 
O.  C.  351  Col.  120  P.  I. 

25  Mortgage  suit  —  No  personal  decree 
prayed  for.     7  B.  L.  R.  191  Col.  109  P.  1. 

26  Non-payment  of — Order  by  first  C  urt 
to  pay  additional  Court  fees — Non-paymcit — 
PUadings  non-liability  to  jJay  —  Suit  dismissed 
— Appeal — Discretion  of  Court  to  alloiu  pay- 
m$nt. 

Where  a  suit  was  dismissed'  for  non-pay- 
ment by  plaintiff  of  additional  Court  fees 
ordered  by  the  Court  to  be  paid,  the  Appel- 
late Court  refused  to  grant  further  time. 
MAHOMICD  TAKIBUDDiN  BUDDI  v.  THE 
COLLECTOR  OP  THE    24   PERGANNAHS. 

6C  \V  N  157- 

27  Partition  decree — Ex.ecution  by  defen- 
dant— No  liability  of  defertdant  to  pay  Cotirt 
fee. 

The  appellant  was  a  defendant  in  a  parti- 
tion suit  and   ho  claimed   execution   in   his 


Court-fee  '    (Contd.) 

favour  of  th«  dpcre*  therein  and  the  lower 
Court  ruled  that  on  hifj  "  paying  the  Court- 
foes  the  matter  will  be  sent  to  tho  Collector 
for  partition.  Tha  decree  itself  imposed  no 
audi  terms. 

Held,  that  no  Court-fee  was  payable, 
NAW  aB  MIR  SA  DRUDIN  v.  NaWAB  NUR- 
UDIN.    6  B   L.  R.  834. 

27  (a)  Pauper  suit  —  Sale  of  recover, 
claims  of  rival  purchaser.  25  M.  733  Col, 
1632  P.  I. 

28  Pauper  suit,  tulthirawal  of — Payiblt 
to  Government. 

In  tho  case  of  such  withdrawal  tha 
plaintiff  must  be  directed  to  pay  to  tho  Go- 
vernment the  court  fees,  which  he  would 
have  had  to  pay  if  ho  had  not  been  permit- 
ted to  sue  as  a  pauper.  15  B  77,  13  B  464  distd. 
on  tha  ground  that  thero  the  casoa  had  booa 
settled  by  amicable  settlement  and  the  ruling 
in  15  B.  77,  so  far  as  it  puported  to  covec 
cases  of  failure  without  formal  adjudica- 
tion, was  an  obiter  dictum.  THE  SECRE- 
TARY OP  STATE  FOR  INDIA  IN  COUN- 
CIL V.  NARAYAN  BALKRI3HNA  KUL- 
KARNI.  29  B- l02--'See  for  other  facts  Col, 
1591   P.  I 

29  Partition  suit — Remand,  appeal.  A. 
W.  N.   1908    P.  40  Col.  1673    P.  I. 

30  Paytition  suit — Valuation — Computn- 
tion — Court-fees— Relief  sought — Change  in  the 
mode  of  enjoyment  —  Enforcement  of  a  disputed 
right. 

The  valuation  for  tha  computation  of 
Court-fees  of  a  suit  for  partition  depends 
upon  whether  the  reliof  sought  is  merely  a 
change  in  the  mode  of  enjoyment  of  the 
property  or  the  enforcement  of  a  disputed 
right.  4  C.  L.  R.  417,  8  C,  757,  20  C.  702.  20 
M.  289,  22  B.  351,  18  B.  209,  21  M.  234 
referred  to.  SRIPATI  AND  OTHERS  v. 
SHRIDHAR.    15  C  p.  L-  R.  1902   P-  120. 

31  Payment  of  for  set  ofl  claimed  in  a 
written     statement     10   C.    W.   N.     199    Col. 

3  446   P.  I. 

82  Payment  of  Court-fees  by  pauper  subse- 
quent to  filing  of  his  applicztion — Suit  by 
Pauper — Limitation. 

A  suit  must  be  held  to  bo  instituted  by 
a  pauper,  who,  before  the  enquiry  into  hia 
pauperism  is  finished,  pays  ir)to  Court  tha 
required  Court- fee  on  the  plaint,  on  the  data 
when  ha  presented  the  application  to  suo  aa 
a  pauper,  if  he  is  found  to  bo  a  pauper  on 
the  day  when  ha  presented  the  said  appli- 
cation.    AMJAD   ALI  V.    bURPARAZ    ALL 

4  0  C  260 

38  On  plaint — Ejeclvicnt  suit.  1  L,  B.  R. 
1900-1902  P.  303  Col.  Ill  P.  I. 

34  Pre-emption  suit — Separate  Court-fen 
not  paid,  dismissal  of  suit  in  respect  of  grove 
only.  Zemidari  and  grove,  grcve  not  apput' 
tenant. 

Plaintiff  brought  a  auit  for  pra-emptioa 
of  a  zemindari  share  and  a  grove,  which  was 
said  to  be  appurtenant  thereto,  and  paid 
Court  fee  on  five  times  the  Governmeat  re- 
venue on    the  zemindari   share.    The  Oourti 
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below  found  that  the  grove  was  not  nppur- 
totmnt  to  tho  zaraindfvri  and  dismissed  the 
Buit  aa  iiisafficiently  sLarnpod,  no  Courk-lee 
liaviiiR  boon  pai«l  on  tho  grovo. 

HeUls  that  the  suit  should  not  have  boon 
dlaraissod  in  toto,  but  only  in  rcypoct  of  tlie 
groviJ,  if  it  was  found  that  it  did  not  apper- 
tain to  the  zi-mindari.  IIOITVN  SINGH  u. 
BIInU  J.AL.  4  A.  I*.  J.  403  =  A.  W.N. 
1907  p.  163 

1:14  n..  I'racticc — Considoratioa  of  cases. 
29  0.  MO  Col.  121  P.  I. 

84  b-  Probate  duty — Court- fees — Stock  not 
tfa}i^ferahU  in  India — A&scts  in  India. 

No  prob:^to  duty  can  bo  doaianded  on 
•took  which  in  not  saleable  or  tranRforablo 
until  it  has  been  transferred  in  England  and 
tho  Bank  of  Ktiglancl  register  to  the  execu- 
tor or  log-itee.  IN  TflE  GOODS  OF  MAJOR 
GENERAL  MILLET.     51  P-  P.   1902- 

85  Purchase  by  mortgagee  in  execution 
of  decree  of  niortg»\god  property — Value  of 
property  for  purpoae  of.  33  0.  1133  Col.  134 
P.  I. 

S6  ReferencQ  to  Hindu  LAW—Conveyance 
—  Havala — Letter  by  a  debtor  authoriaing 
payment  to  his  creditor  of  money  due  to 
bimi  (the  '"'cbtor)  by  a  third  person  27  B 
150  See  Col   SS9  P  L 

87  Right  of  crown— Pauper's  suit— Right 
of  government — Crown  dobt^  have  preference 
over  other  debts.  10  C  W  N  857  Col  1G33 
P  I. 

S3  Suit  instituted  before  Settlement  Offictr 
fjoiihoiit  Gouit  f('e— Transfer  to  Civil  Court 
— Court-fee  on  plaint  if  leviable— Court  fe« 
on  plaint— Ren.  Ill  of  1873  S.  5,  8— Settle- 
ment. 

No  institution  Court-fee  need  be  paid 
when  a  suit,  which  was  instituted  before 
a  Settlement  Officer  under  tho  proviaiona 
of  Reg.  Ill  1872  without  Oour^-  fee,  wag 
transferred  to  a  Civil  Court  under  S.  5  of 
the  Regulation.  BIBEE  GOLAP  KUMAR! 
8AHEBA  V.  MD.  KADIRUDDIN.  12  C  W 
H  917. 

89  Suit  for  administration  of  trust — Trust 
— C  PCS.  539-2  A  L  J  591—23  A  112  Col 
1221    P  I. 

40  Suit  by  tenant  ngainat  landlord  and 
lnterest-32   0    203   Col   IIG   P   I. 

41  Suit  for— Mortgage— Court  fee  in  a 
■uit  to  redeem  prcporfey  subject  to  more 
than  one  deed  of  mortgage  70  0  152  Sec 
Col   112   P  I. 

42  Suit  for  a  declaration  that  the  de- 
fendant had  DO  right  to  mortgage  j)int  pro- 
perty— Cause  of  aclion-Declarating  decree.  50 
P.  L.    R.    1904   Col:   310    P.   II. 

43  Valuation  — Partition  suit— Separate 
Buit  barred.  15  0.  P.  L.  R.  1902  P.  lOG  Col: 
1033    P.  I. 

44  Writtea  statement  claiming  get-off. 
Whether  chargsable  as  a  plaint  in  a  cross 
■uit— Set  off— Mortgage.  8  0.  W.  N.  174  Col: 
U44  P.  I. 

45  }Vtitten  statement  of  defendant  claiming 
m-off—Doti  not  r^qxiiu    JLi  valoretn  Couri- , 
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fee—Appeal^Civ.Pro.   Code,   Act  XIV  of  1889 
3.  5SS  (7). 

lleldy  that  ad  valorem  Court-fee  la  not 
required  on  a  written  statement  in  which  de- 
fendant does  not  allege  any  definite  and 
Rscort-^ined  sum  to  bo  due  to  him  and  docs 
not  pray  for  passing  any  decree  therefor, 
but  merely  pleads  that  ho  ia  entitled  to  get 
from  tho  plaintiff  damages  arising  out  of 
tiio  transaction  on  which  plaintiff's  claim 
is  based,  and  that  the  amount  of  such  da- 
mages may  be  eet  off  against  tho  said  claim 
9  Bur.  L.  R.  285  (P.  B)-Opinion  of  Baner- 
ji  J,  8  C.  W.  N.  174  F  ;  8  .A.  376  ;  13  B. 
072  ;  15  M.  29  &  8  C.  W.  N.  174  Diss  ;  7 
A.    284   &    15   A.   9   R.     BHAGAT   SJN(4H  v. 

DEVI  DIAL,    80  P-  W.  R.    1908=180  P. 
L.  R.  1908=85  P  R.  1908. 

Court-fces  Act  (VII  of  1870). 

1  Sea  Act   VII  of  1870    (Court  fees  Act) 

Cols.  S3  to  138  P.  I. 

2  S.  7— Court  fee—Suit  for  possession 
under  lease,  whether  it  is  a  suit  for  specific 
performance. 

A  suit  by  the  lessee  of  land  compromised 
in  a  leasie  is  not  a  suit  for  epecific  perform- 
ance of  tho  contract  of  lease  and  the  Courk- 
fee  payable  on  tho  plaint  is  the  same  as  in 
a  suit  for  possession.  But  the  memorandum 
of  appeal  must  be  stamped  according  to 
tho  value  of  the  relief  asked  for,  which 
maybe  the  lease  money.  GHULAM  SABIR 
V.    NARAIN    PRASAD,     fi    A- L- J- 634  =  A- 

W.  N.  1808. 

5  S.  7  (l)~Procedure— Relief  granted 
ivhich  was  not  asked  for  by  the  plaintiffs — 
Appeal — Court- fee. 

Tho  plaintiffs  in  a  suit  for  sale  on  » 
mortgage  were  granted  by  the  first  Court  ft 
relief  for  which  they  had  not  asked  and 
which  could  not  properly  have  been  grant- 
ed to  them  %vithout  an  amendment  of  the 
plaint.  On  appeal  by  one  of  the  defendants 
the  appellant  was  made  to  pay  an  additional 
court-fee  corresponding  to  the  relief  grant- 
ed to  the  plaintiffs.  The  plaintiffs  respond- 
ents were  also  required  to  make  good  th« 
deficiency  in  the  court  fee  paid  in  the  first 
Court.  This  the  plaintiffs  declined  to  do 
unless  the  decree  waa  confirmed  in  its  en* 
fcirety. 

Held,  that  the  plaintiffs  were  not  entitl- 
ed to  retain  the  full  benefit  of  the  first 
Court's  decree  nor  liable  to  pay  the  ad- 
ditional court  fee  ;  and  the  appellant  might 
on  application  to  the  proper  authority 
obtain  a  refund  of  the  excess  court-fee 
which  he  liad  been  erroneously  compelled 
to  pay.  INDAR  SEN  SINGH  v.  RIKHAI 
SINGH,  5  A  L  J  18  =  A  W  N  1908  P  31 
=3  M  L  T  165=80  A  103- 

4  S.  7  (iV)  (b> — Cancellation  of  deed — 
Amount  of  Court  fees  to  bo  paid  on  appeal 
—150  P.    R.   1908  Col:   437   P.  11. 

6  S.  7  (IV).  (c).  Suit  for  removal  of 
Mutvvale  and  Imam  of  a  Mosque— Plaintiffs 
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not  seeking  possession   of   the   ^lotque   pro- 
perties  for     themsolvas— 37     P     W     U   1U03 
Col:    1801    P.    I. 
6    i'   7(I^)(c)   tt"<^   Art.  17  (G)  schd,   II— 

Eejistrdtion  Act,  S.  77~Suit — V'lilualion  Act^ 
S.  6 — Suit  for  registration  of  docutnent  under 
S.  77  of  lieijistralioyi  Act  d)CS  not  fall  f)r 
pur})oszs  of  Court  fees  xoilkin  S.  7  cL  (i)  c 
of  the  Qourl-Fees  Act,  but  under  art.  7(6) 
of  schd.  II  of  the  Act— Such  suit  to  be  valued 
for  purposes  of  jurisdiction  on  the  value  of 
the  properly. 

A  suit  for  registration  of  a  document 
under  section  77  of  the  Uegistratiou  Act  is 
not,  for  the  purposes  of  pvymedt  of  Court 
fees,  ft  suit  fur  a  doclanvtory  decree  with 
couaequeiitial  relief  witliiii  sectiou  7  clause 
(4)  c  of  tba  Court  F»jes  Act,  but  i3  a  suit 
In  wliioli  it  is  Tiot  pos^^ible  to  estimato  at  a 
money  valuo  tlio  subjact-matter  iu  dispute, 
witbiu  article  17  (G)  of  scbedulo  II  of  tbo 
Act.  Tho  Court  fee  payable  in  sucli  cases. 
is  a  fixed  fee  of  10  rupees.  Juiitoo  v.  Radba 
Coiito  Doss,  (1.  L.  U.,  8  Gale,  5i5),  followed. 
Savarimutbu  Pillai  v.  Alagiam  Pillai,  (12 
M.  L.  J.,  8Sj,  followed.  The  question  of 
valuation  for  purposes  of  jurisdiction  is  not 
in  such  cases  to  bo  decided  under  section  8 
of  tbo  buits  Valuation  Act.  The  valuo  in 
gucb  cases  will  be  tbo  value  of  tbo  interest 
created  by  sucb  document,  llamakrisbiiamma 
V.  Pbagamnia,  (I.  L.  11.,  13  Mad.,  50),  followed. 
RAMU    AIYaH    v.    SANKAKA     AlYAlt.     17 

M  L  J  573-3  M  L  T  73  =  31  M  89  (F  B). 

7  S.  7  IV  (f. — Adnilnistration  suit — Va- 
luation for  Court-fee — Valuation  for  jurisdic- 
tion— Suits  Valuation  Act,  S.  8 — Lower  Burma 
Courts  Act,   S.  2   {h),25,  ^8. 

In  an  administration  suit  tho  Court-fee 
on  tba  plaint  sbould  bo  computed  ad  valo- 
rem on  tbe  estimated  valuo  of  tbo  sbaro 
claimed  by  the  plaintiff,  under  S.  7,  iv  (/) 
of  the  Court  Fees  Act;  tbe  value  for  pur- 
poses of  jurisdiction  is  tho  same,  uudor  S. 
8  of   the    Suits   Valuation    Act,    1887. 

Tbo  Court  to  wbich  tbe  appeal  lies  is 
daterminod  by  tho  valuo  of  tbe  suit  (i.  e., 
tho  share  claimed  by  tbe  plainti(T)  under 
S.  28  of  the  Lower  Burma  Courts  Act,  lUOO. 
17  C  680,  Diss.  18  B  209.  F.  7  B  125,  7  B 
535,   ciiod     and    F.    12    A    50G,     R.     MA    MA 

V.  MA  HMON.    4  L  B  R  279- 

8  S.  7  /  {c)— Suits  Valuation  ActfVIIof 
1887),  S.  3  (1)  Rules  under— Rule  1  {c)— Court- 
fee— Garden — Fttiit  Garden 

Held,  that,  for  purposes  of  Court-fee  and 
jurisdiction,  a  fruit  garden  is  a  "garden" 
even  though  tho  garden  \fxnd  is  assensed  to 
revenue.     SlRl  DIIAU    v    AM\U    NATH,  34 

P  W  K  1908  =  G1  P  L  R  1908. 

9  S.  7  (^)(«^)  and  9 — Possession  of  house 
— Decree  otk  payvient  of  value  of  improvements 
—  Appeal — Jurisdiction — Valuation  for  Court- 
fee  and  appeal — S.  3'J,  Funjub  Courts  Act, 
1884. 

The  petitioner  Bued  for  possession  of  a 
house,  wbich  he  valued  at  Ks.  UO,  iu  the 
Court  of  a   Muu^iil    of  the   first  class,  and 
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obtained  a  decree  for  posse^glon,  on  pay- 
ment of  Ks.  G3>— 7 — 0,  valuo  of  iraprovo- 
mjnts  to  tho  honso  by  tho  defendant.  !!• 
appealed  to  tbo  District  Jul^i  against  so 
much  of  tbo  d'creo  as  awarded  compensa- 
tion for  improvomont.-i,  and  tbo  DisfricI 
Judge  hold  that  bo  bad  jur'sdictiori  and  that 
tiio  Courtfeo  must  bo  mide  up  to  Rs.  G50 
and,  on  failuto  to  lUika  up  tho  Court-foo, 
dismissed    tlio  ap[)eal. 

Jletd,  that,  tho  8ubj?ct-matter  of  the 
suit  beiug  a  bouse,  tbo  market  valuo  of  tba 
hou40  as  found  by  the  fint  Cjurt  for  Cmrt- 
foo  determined  tbo  course  of  an  appjal  un- 
der S.  'SO  of  tbe  PuMJwb  Courts  Act,  1884; 
that  tho  District  .TuJge  liad  no  jurisdictioQ 
to  entertain  arid  boar  tlio  appeal,  and,  that, 
under  8.  7  (V)  {•')  of  tho  Court-Koes  Act 
read  with  S.  0  of  tho  Act,  tho  valuatioa 
for  tbo  purposes  of  Court  foo  and  for  ju- 
risdiction   «bould   bo    tlie   sanij    0  P    U   I'JOl 

(F  B)  &  72  p  11  laaa.  F;  a  p  u  1893,33 

P  U  1881,  (F  B),  23  M  81,  lOL  P  K  1900, 
R;  1  P  R  1837,  11  P  R  188-J  (F  B),  109 
P  R  1888,  and  IG  P  R  l'JJ3  (F  li)  Explain- 
ed. ABDUll  RvlIMxN  V.  C1I\R\G  DI^T, 
129  P  L  IX  U3i  =  23  P  W  R  1908=19 
P   R  1903   (F   Bj. 

10  ^.  7,cLs.5,  U  {E\—Snit  against  land- 
lord ayid  other  persons  claiming  under  him 
by  lessee  of  vulvar  am  rights  f^ills  under  3. 
7,   cl.    V,    and   not   under   cL   XI  (E): 

A  suit  by  tho  leasee  of  mjlvaram  right 
to  recover  p.nsoision  from  bis  landlord  and 
others  claiming  through  the  landljrd  falls 
within  section  7,  clause  V  of  tho  G  mrt  Feea 
Act,  Q,i  a  suit  for  possession  of  land.  Such 
a  suit  does  not  fall  witJiiu  secti:>n  7,  clause 
XI  (E),  as  clause  XI  applies  to  suita 
between  tonant  and  landlord  only,  and  th« 
wording  of  clause  XI  (E)  m\kes  it  applic- 
able only  to  persons  in  acta  il  physical  oc- 
cupation and  not  to  persons  having  the 
melvaram  rights  only.  Furzand  Ali  v.  Mo- 
han th  Lai  Puri,  (t  L  R  32  Cilc  2GS),  followed. 
P\L\NI\PPA    CiIELH^I    V.   SiTllRAVELU 

sEiiVAi  17   H  L  J  474=3   M  L  T  8- 
31  M  14. 

11  S.  7  {e)  cl.  IX  p.  Sch,  1  Art.  1— Applies 
toappeaU  in  mortgage  suit — Court  fee  payable 
on  subject  mitter  in  dispute  in  appeal. 

Held  that  the  Court  foo  in  an  appeal 
arising  out  of  a  suit  for  foreclosure  is  pay- 
able on  tho  subjjot  matter  in  di^^pute  in  ap- 
peal and  no*;  on  the  principal  money  se- 
cured by  tbe  mortg\ge.  27  A.  4-47  and  2'J  M. 
mi  follomrd.  IN  TUB  M.VTTER  OF  TUB 
PETirioN  Oi^  ^NIMIADRO   PRAS\D.     5    A- 

L.  J.  531=  A.  W- 1^.1903  p.  217  =  4  M.   L- 

T'443. 

12  S.  7  V.  (a)  and  (j;— Revenue  payable 
estate — Suit  for  possession  of  share  in— Court- 
fee  on  plaint  "Definite  share"  if  must 
also  ho  separately  assessed  with  rovonue-12  O. 
W.  N.   990  Col.  581  P.  II. 

13  S.  9,  19  P.  R.  1903.    See  No.  9  supra. 

li  S.  17— Alternative  reliefs  for  distinct 
cause's  of  adion—Fccs   payable  on. 
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Ildd,  that  S.  17  of  the  Court  Fms  Act 
applies  not  oDly  to  a  case  in  which  th« 
plaintiff  claims  alternativo  rtlief  in  reip«ck 
of  diHoront  claims  of  attioa.  Nfela  Kandhan 
Y.  Anantha  Krishna  Aiyar,  30  M.  C7  follovred. 
7  O.  C.  152  15  B.  82  rof  to.  JAWAHIR  SINGH 
V.  BALDEO  VKASAD,  H  Q.  Q.  I73. 

16  S.  {19)  {c)— Succession  Act  X  of  1865— 
Bs  lii:4  and  kSi—Amcndiug  Act  VIlI  of  1903 
—Application  for  extension  of  cirliftcate—lle- 
vocation  of  the  grant  of  probata. 

An  application  for  probate  to  bavo  fif!eot 
throughout  the  Province  of  Sind  was  granted. 
But  the  tostatoi  also  left  some  money  due 
from  a  Life  Insurance  Company,  the  head 
office  of  which  was  situated  at  Bombay  ;  and 
the  Company  refused  to  pay  the  money  as 
the    probate  had  no  effect  in  Bombay. 

Held,  on  an  application  for  the  extension 
of  the  probate  to  the  whole  of  India. 

(1)  That  no  extension  could  be  ordered 
ina&much  as  the  preliminaries  required  by 
Act  VIII  of  1903  had  not  been  complied  with, 
and  that  those  preliminaries  were  not  mere' 
empty  formalities. 

(2)  that  the  grant  might  be  annulled  un- 
der S.  234,  Kxplu.  4,  of  Act  X  of  1865,  in  or- 
der that  a  fresh  grant  might  be  applied  for, 
which  will  be  pxtmpt  f.om  further  Court-fee 
under  S.  19  {0)  oi  the  Court  Fees  Act  1S70 
APPLICATION  BY  ELIZABETH  A  DE- 
SOUZA  FOR  PfmBATW  OF  WILL  OF 
ALFUED  JAME.S  DE30UZA  UNDER  ACT 
X0FG5,     IS-L.  R.  177. 

16  S.  19  (c)— Letters  of  administration  de 
bonis  nou — Court  fee. 

In  this  case  Letters  of  Administration 
had  previously  been  issued  in  respect  of  the 
whole  property  in  respect  of  which  letters 
are  now  asked  for.  The  full  fee  chargeable 
on  the  properly  at  the  value  there  placad 
upon  it  was  levied. 

Udd,  that  no  further  Court-fee  was  levi- 
able ou  a  subsequent  grant  of  letters  of  ad- 
ministration under  8.  229  of  the  Indian  Suo- 
oessi  u  Act,  in  retpect  of  an  unadministired 
poriiuD  of  the  estate,  although  the  valua  of 
the  property  might  have  increased  in  the 
meai.time.  SAMUEL  BALTHAZAR-Peii- 
tiouer.    4  L   B.  R.  255. 

17  Sch.  II,  Art.  17~Partition  suit-Fixed 
fee  or  ad  valorem  fee. 

A  suit  for  partition  of  joint  property  is 
governed  by  Sch.  II,  Art.  i7.  CI.  VI  of  the 
Court  1' CCS  Act,  and  the  plaint  is  properly 
btamped,  if  a  Court-Fee  of  ten  rupees  is  paid 
upon.  A  mere  denial  on  the  part  of  the  de- 
fendant as  to  plaintiff's  title  and  possession 
does  not  convert  the  suit  into  one  for  decla- 
ratio,.  of  title  and  recovery  of  possession; 
the  plaiutiit  IS  entitled  to  maintain  a  euit 
for  partition,  if  his  possession  to  some  part 
of  the  joint  property  is  admitted  or  eaiab- 
li:ihod,  hut  If  it  IS  established  that  he  is  not 
in  possession  at  all  of  any  portion  of  the  joint 
properly,  that  there  has  been  a  complete 
ou.iter,  Le  mast  sue  for  recovery  of  posses- 
sion and  pftrtitioa  and  pay  ad  valorem  Court- 
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F«ei   upim  a  plainfc  appropriataly    framed   for 
th«  purpose.     BIDHATA  RAI    v.    RAM  CHA- 

KiTHiit  itAi.    IJiC.  W-.N.  37-6  C    L.  J. 
651-3  ML.T    33. 

18  Sch.  II  Art.  17  ('V-Stamp  'on  the 
plaint,—  Declaratory  suit.  7  C.  L.  J.  36  (F.  0.) 
Col.  15'J4    P.  I. 

Court  of  wards. 

1  Act  IV  of  1899  (Court  of  Wards)  Madras 
— Regulation  Colldctor  —  Decree  Collector- 
Construction  of  the  Acts  and  rules  thereun- 
der. THE. REGULATION  COLLECTOR  OF 
UTHAl  r,lALAl  ESTATE  v.  hUBBlEll.  4 
M.  L-  T-  321.  See  Act  IV  of  1890  (Court  of 
Wardb)  Madras. 

%  Appointment  —  Conflict  between  Ad- 
ministrator-General and  Court  of  Wards.  10 
C.  W.  N.  2il  Col.  517  P.    I. 

3  Central  Provinces  Government  Wards  Act 
of  1885  and  1S99  S.  3— Family  property  ta- 
ktn  possession  of  by  Goveinme^it  owing  to  dis- 
qualijh  ation  of  head  of  the  family— Other  mttii- 
bers  of  the  family  an  not  thereby  wards  of 
Govervment. 

Ti.e  question  for  dociKion  in  the  suifc 
was  whether,  when  the  head  of  a  family  is 
declared  to  be  dit-qualified  and  when,  in  con- 
sequence of  such  declaration,  the  whole  of 
the  family  property  is  taken  under  the 
management  of  the  Court  of  Wards  each 
and  every  member  of  the  family  becomes 
a  Government  ward. 

ileld,  there  is  nothing  either  in  the 
Central  Provinces'  Government  Wards  Acfc 
of  18S5  or  in  the  Act  of  1899  which  would 
justify  such  a  view.  By  S.  8  of  the  Act  of 
1885  a  Government  ward  is  defined  to  mean 
'  any  person  of  whose  property  or  of  whose 
person  and  property  the  Court  of  Wards 
may,  for  the  time  beiug,  have  the  cuperiuLen- 
denco  under  this  Act.'  But  the  Court  of 
Wards  could  only  assume  the  superinten- 
denco  of  the  property  of  a  landholder,  who 
was  disqualified  to  manage  his  own  property  ; 
this  diaqualification,  v.'hich  formed  a  con- 
dition proceaent  to  pay  assumption  of  su- 
perirtendence  under  the  ,^ct  was  a  personal 
disqualification  and  the  Court  of  Wards  had 
no  authority  to  assume  the  superintendence 
of  the  property  of  other  members  of  the 
fam;iy  who  were  not  disqualified.  Conse- 
quently, the  other  members  of  the  family 
did  not  hccomo  Goveri'inont  wards.  THA- 
KUR  HIMANCKAL  SINGH  v.  KUAR  PRA- 
TAB  .^INGII  LODHI,     1  K  X.  K  97- 

4  Disqualiflt'd  Proprieiors — Land  Revenue 
N.  W.  P.  Land  Revenue  Act  {XIX  of  ^1873), 
S.  205  B — Attachment  cf  property  of  dis- 
qualified proprietor —Profiis  accruing  after  the 
release  of  the  corpus  of  the  property  by  the 
Court   of  Waids. 

H'jUI,  that  the  prohibition  contained  in 
the  second  paragraph  of  S  20!'B  of  Act  XIX 
of  1&73  doea  not  apply  to  the  rents  and  pro- 
fits of  property  v.hich  may  accrue  after  the 
release  of  (ho  corpiis  from  the  superinten- 
dence of  the  Court  of  Wards.  Himauchal 
Singh  V,  Jhammau    La,l.     (I   L.    R.,   2ii  All. 
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3G4),  referred  to.— JHAMMAN  LAL  v.  HIM- 
ANCIIAL  SINGH,  AWN  1901  P  183- 
24  A  136- 

6  Liicqualified  Proprietors— Capacity  of 
disqualified  proprietors  to  coutract.  25  A,  195 
Col;  253    P.    I. 

6  Difcqualified  Proprietors— Ratification  of 
ooutraot  caused  by  undue  influeuce — Bor- 
rowing money  without  sancLioa  of  Court  of 
Wards.— 5  O.    C.   25G  Col:  2G7    P.  I. 

7  DisqiiaUfied  Proprietors  — Land  Revenue 
Act  (Oadli)  S.  174— Execution  of  decree — Dis- 
qualified proprietor,  debt  contracted  by  Court 
of  ]\i^ards,  property  under  management   of. 

While  his  property  was  under  the  ma- 
nagement of  the  Court  of  Wards,  a  disquali- 
fied proprietor  contracted  a  debt,  on  account 
of  which  the  appellants  obtained  a  decree 
against  the  respuudont,  as  his  representatives, 
after  his    death. 

Held,  that  the  provisions  of  S.  174,  Act 
XVII  of  187G,  barred  execution  of  the  decree 
against  the  property,  which  at  the  tim«  the 
debt  was  contracted,  was  under  the  super- 
intendence of  the  Court  of  Wards.  RAINI 
PAUSHAD  AND  OTHERS  v.  MUSAMMAT 
MUNA  KUAR  AND  OTHERS-4  0-  C- 
28. 

8  Lease — Manager.  Power  of,  to  grant 
lease — Contract — Voidable  contract-Landlord 
and  tauant.  10  C.  W.  N.  126  33  C.  273  Col: 
70  P.  I. 

9  Power  of,  to  make  such  commutation 
— Benefit  of  estate — Onus--Substitution  made 
by  court  of  wards  if  binding  and  upon 
whom.     6  G  L  J  727    Col.  177  P.  II. 

10  Poiuers  of—Oudh  Land  Revenue  Act, 
1876,  Section  161,  162,  166  and  172—Aioard 
'—Aioard  in  excess  of  powers   of  aibltrators. 

The  Court-of-Wards  has  all  the  ordina- 
ry powers  of  a  guardian  over  a  ward's  pro- 
perty, bupplameuted  by  certain  additional 
powers  given  ^by  stature.  It  is  not  within 
the  power  of  a  guardian  or  the  Court-of- 
Wurds  to  make  a  voluntary  alienation  in 
perpetuiiy  of  his  ward's  real  estate,  and  it 
is  open  to  the  warden  attaining  the  age  of 
21  years  to  challonge  the  validity  of  such  a 
transaction. 

An  award  which  goes  beyond  the  order 
of  reference  ia  void  to  that  extent.  RAjA 
MOHAINLMAD  MUMTAZ  ALI  KHAN  v. 
SAKHA  WAT  ALI  KHAN.  5  W-  N-  C-  S81 
-23  A  394  (PC). 

11  Poioer  of— XIX  {N.  W.  P.  Land  Re- 
venue Act),  sfctio/is  194  (g)  and  203— Act 
(Local)  No.  Ill  of  1899  (Court  of  Warda  Act) 
sections  9,  35  and  47  —  Power  of  Court  of  Wards 
to  sell  property   under   its   superintendence. 

The  estate  of  a  Muhammadan  lady, 
named  Hawa  Begani,  was  at  her  own  re 
quest  taken  under  the  superintendence  of 
the  Court  of  Wards  under  section  194, 
clause  (y),  of  Act  No.  XJX  of  1B73.  This 
was  in  iS96.  lu  1902  the  Court  of  Wards 
■old  a  portiou,  as  was  alleged,  without  her 
consent. 


Court-feos     (Contd.) 

Held,  on  suit  by  persona  claiming  titlt 
through  HttWd,  Begvm  t  j  r-c  )ver  the  proper- 
ty  so  sold,  that  the  Couit  of  Wards  was  under 
the  circumstanoes  entitled  to  sell,  oven  with- 
out the  owner's  consent,  and  that  its  direc- 
tion could  not  ba  questioned  in  any  Civil 
Court, 

Semble     that   if    the   property    had    been 
placed     under     the   superintendence   of    th« 
Court    of    Wards,  under    S.    9   of   Local    Act 
No.   Ill   of   1899,   and   if    the  sale   had    beea 
made  without  the  consent  of   the   proprietor 
otherwise    than  on  the  ground  set  out   in    tha 
concluding  paragraph  of  S.  35,  the  sale  would 
have    been  a   bad    sale    and    the    Civil    Court 
could  have  entertained  a  6uit  to   question  the 
power  of  the  Court  of  Wards    to    sell      MOH 
SANSH\Hy.    MAHBUB    ILAHI,     4    A     L 
J.  495- A  W-  N.  1907  p.  196-29  A.  589." 

12  Preemption — Customary  right— Hindu 
of  Bihar— Pleadings— Right  of  Preemption, 
assertion  of— Manager  of  adult  female  under 
Court  of  Wards— Right  and  duties  of.  35  0 
575  Col.  71  P.  II. 

13  Rigid  of  usufructuary  mortgagee   dispos- 
sessed by  Court   of    Wards -Possession   restored 
on  Ward's  death — Pro-notes  for  arrears  of  rent 
executed   by    tenants    in    favour   of  Court   of 
V/ard's  manager,    handed   over   to    mortgagee 
without   endorsement,  suit  on — Ss.  18    43    55 
57.  Act  I  of  1902  {Madras).  '       '        * 

If  the  Court  of  Wards,  which,  under  di- 
rection ot  the  Local  Government  acting  un- 
der S.«43  of  Madras  Act  I  of  19C2,  has  dis- 
possessed a  usufructuary  mortgagee  of  the 
mortgaged  property  and  has  ad°ministered 
the  estate  itself  and  on  the  death  of  the 
ward,  takes  no  action  under  fc.  67,  its  power 
of  superintendence  ceases  ipso  facto  and  the 
property  coases  to  be  the  property  of  a  ward 
within  the  meaning  of  S.  43.  So  in  accor- 
dance with  cl.  (2),  S.  55,  the  usufructuary 
mortgagee  is  entitled  to  be  replaced  iu  pos- 
session of  the  mortgaged  property.  He  re- 
gains the  right  to  colLct  the  rents  and  pro- 
fits, the  effect  of  S.  43  being  not  to  turn  the 
usufructuary  mortgagee  into  a  simple  mort- 
gagee. 

Where  the  Court  of  Wards,  on  the  death 
of  the  disqualified  proprietor,  releases  the 
property  from  its  superintendence  and 
hands  over  to  the  usufructuary  mortga<7ee 
who  was  dispossessed  under  3.  43  of  lihe 
Act,  inter  alia,  certain  promissory  notes 
executed  by  tena-its,  for  arrears  of  rent  (duo 
on  the  morrgagod  property),  in  favour  of  tha 
Court   of    Wards'    manager. 

Held  that,  he  having  been  replaced  ia 
possession  of  the  mortgaged  lands  in  accord- 
ance with  S.  55  (2  ,  is  entitled  to  sue  oa 
those  pro  notes  without  obtaining  an  en- 
dorsement f'-om  the  C.'Urt  of  Wards;  be- 
cause, on  the  df.-ath  of  the  ward,  the  po- 
wer of  the  Court  of  Wards  having  cer-^eJ 
there  was  no  one  who  could  legally  on.iar.sa* 
tiie    notes. 

Prot.uty     in   a    promi-.sory     uore.s      may 

also    pa=d  by    ''opeiaLion    of  law."     SQWCAR 

ILODD   GOVIiSDA   DOSS  KRISHNA    DOSS 


(    715    ) 


CIVIL  DIGEST     OP   CASES 


(    71G    ) 


Court-foos    (Contd.) 

YAIIU  V.   LEPATI   MUNEPPA   NAIDU,    4 
M    L  T  341. 

14  Treftjia<is—Co7irt  of  Wards,  •*  Proprie- 
tor,"— Infant  if  proprietor,  token  estate  vented 
in  exccuirix  —  liesiduarif  legatee,  Coutt  of 
Wards  Act  (IX  of  1879,  B.  C.) -Notice  of 
suit,  when  necessary— Co'le  of  Civil  Proce- 
dure {Act  XIV  of  isSL>),  S.  421— Injunction, 
if  notice  utcess'iry — Juiii^dict ion— Cause  of  ac- 
tion— Itnmoveable  property  xoithin  jurisdiction 
' — Acquisition  by  executrix— Maladministra- 
tion, who  to  determine— Trespass,  undtr  order 
of  higJier  ojjlcial,  ivho  Hnble  for — Poioer  of 
Court  of  Waids  to  override  wishes  of  testa- 
tors— Possession,  disturbance  of — Remedy  in- 
junction   or  ejectment    action. 

The  Coui-b  of  WavJa  can  take  possession 
only  of  ati  estate  of  a  minor,  if  he  can  be 
■aid  to  be  the  proprietor  thereof  within 
the  meaning  of  the  Court  of  Wards  Act, 
and  has  no  right  to  take  over  an  estate 
from .  an  executrix  in  whom  the  estate  is 
vested  in  law,  until  the  infant  beneficiary 
becomes   the  proprietor. 

A  residuary  legatee  does  not  become 
the  "proprietor"  of  the  estate  until  the  ad- 
ministration has  boon  completed  and  the 
residue  ascortained  and  made  over  by  the 
executrix  to  him. 

Tlie  Court  of  Wards  Act  was  never  in- 
tended and  the  language  thereof  does  not 
warrant  the  construction  that  it  sliould  have 
power,  to  override  private  rights,  such  as 
the  wishes  of  testators  and  proprietors  ge- 
nerally in  desiring  and  directing  that  their 
estate  should  vest  in  and  be  managed  by  an 
executor  or  in  creating  a  trust  inter  vivos 
for    the  benefit  of  an    infant. 

When  public  officers  are  sued  not  in 
their  admitted  official  capacity  but  as  in- 
dividual trespassers,  no  notice  under  S.  421 
of  the  Code  of  Civil  Procedure  is  neces- 
sary. 

Even  in  a  case  where  such  a  notice 
would  bo  otherwise  necessary,  so  far  as  the 
Buit  sought  relief  by  an  icjunction  to  ro- 
strain  the  commission  of  an  act,  no  no- 
tice under  that  section  would  bo  neces- 
sary. 

An  acquisition  by  an  executrix  for  an 
estate,  out  of  the  assets  of  the  estate,  is  a 
part  thereof,  oven  if  the  acquisition  has 
taken  place  after  a  declaration  by  the  Court 
of  Wards  taking  over  the  mauagomeut  of 
the    estate. 

The  High  Court  may  entertain  an  action 
in  respect  of  immoveable  property,  provided 
that  a  portion  of  such  property  is  within  the 
jurisdiction. 

Where,  although  but  a  portion  of  the 
estate  regarding  which  certain  declarations 
and  iojuucLion  are  sought  in  an  action  is 
within  its  jurisdiction,  the  High  Court  has 
power  to  grant  the  same  declarations  and 
injunction    as    regards   the    v/hole    estate. 

Where  there  had  been  an  undoubted 
disturbance  of  plaintifl^s  possession,  some 
rents  having  been  collected  and  appropriated 
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by  the  defendant  and  the  plaintiff's  establiah- 
mont  directed  to  obey  the  order  of  the  de- 
fendant, but,  no  mutation  of  names  having 
boon  efCoctcd,  the  rents  ImJ  been  collected 
and  money-orders  cashed  in  the  name  of  the 
plaintiff  and  her  establishment  taken  over 
by  the  defendant  in  the  plaintiff's  absenca 
and  without  her  consent,  to  which  the  plain- 
tiff at  once  protected,  and,  she  also  made  cer- 
tain collections  on    her  own  behalf. 

Held,  that  the  possession  of  the  estate 
had  really  remained  in  the  plaintiff;  and, 
tliore  had  been  a  continuing  trespass  for 
which  the  plaintiff  was  entitled  to  have  aa 
injunction,  and  it  was  not  necessary  for  her 
to  institute  an  action  in  ejectment  against 
the  defendant. 

It  is  not  for  the  Court  of  Wards  to  de- 
termine whether  there  has  been  mal-admi- 
nistration  of  an  estate  by  an  executrix,  and 
on  its  own  determination,  take  possession 
thereof  on  behalf  of  an  infant  residuary 
legatee,  before  the  administration  is  complete. 

It  is  not  essential  that  the  defendants 
should  all  actually  commit  trespass  to  be 
liable  to  the  plaintiff  ;  a  trespass  committed 
by  a  subordinate  officer  under  orders  from 
the  superior  officers  is  in  substance  the  act 
of  them  all  and  both  the  subordinate  as  well 
as  the  superior  officers  are  liable  to  tha  plain- 
tiff astrosspassor.  GANDA  SUNDARI  CHAU- 
DIIURaNI  v.  NALINI  ranjan  RAHA.  13 
CWN.1065. 

Court  of  wards  Act  IX  of  1879  (Bon- 
gal). 

1  See  Act  IX  of  1879  (Bengal  Court  of 
Wards  Act)  Cols.  499  P.  I.  and  Col.  69  to  71 
P.  11. 

2  Trespass— Court  of  wardg,  what  estate 
can  be  taken  possession  of  by  proprietor.  13 
C.  W.  N.  1065.    See   Court  of  Wards  No.   14. 

Court   of  wards   Act   XV  II  of  1885 
(Central  Provinces  Act). 

See  Col  368,  369  P.  II. 

Court  of  wards  Act  XXIV  of  18911 
(C.  p.  Act). 

See  Col.  374  P.  II. 

Court  of  wards  Act  IJI  of  1899  (U  P. 

Act). 

See  U.  P.  Act  111  of  1899, 

Court  of  wards  Act  IV  of  1899  (Mad- 
ras Act. 

See  Madras  Act  (IV  of  1899 J . 
Covenant. 

1  Against  alienation — Lease— Assignment 
—Forfeiture    of     lease.     PARAMESHRI    v. 
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covenant    {Contd.) 

ViTTAPPA    SIIANBAGA.     £6  M-   167.     See 

Landlord  and  Tenant. 

2  Collateral— Promissory  Note- -Collateral 
covenant  not  to  site  for  limited  time,  no  bar  to 
suit— 'Indorsee  loith    notice   of  covenant   may 

sue. 

A  collateral  covenant  not  to  sue  for  a 
limited  time  on  a  promissory  note  does  not 
suspend  the  right  of  action  ou  the  note  and 
cannot  be  pleaded  in  bar  to  an  action  on  the 
note.  The  payee  of  a  promissory  note  exe- 
cuted an  agreement  in  the  following  terras. 
••You  will  ever  from  the  1st  of  May  be  pay- 
ing interest  to  mo  on  account  of  the  (pro- 
missoryj  note  for  Rs.  5,000  executed  this  day 
by  you  in  my  favour,  the  interest  for  every 
mouth  being  sent  on  the  first  of  the  next 
month.  I  shall  take  the  above  Rupees  five 
thousand  from  you  after  giving  jivanamsam 
(Maintenance  money)  to  my  mother-in-law, 
and  obtaining  a  release  bond  :  or  I  will  take 
the  said  rupees  five  thousand  after  the  life- 
time of   my  mother-iD  law". 

Held  that  this  agreement  was  only  a 
collateral  covenant  not  to  sue  for  a  limited 
time  and  was  no  bar  to  an  action  by  an 
endorsee  with  notice  of  the  agreement.  SO- 
MASUNDARAM  CIIETTIAR  v.  NARA  SIM- 
HA  CHARIAR.     16   M     L-    J-   103  =  29   M. 

«12. 

3  Pay  in  mortgage  debt  —  Combination 
of  simple  and  usufructuary  mortgages — Right 
of  mortgagee  to  decree  for  mortgage  money 
and    for  sale.  27  M.  52G  Col.  G03  P.  I. 

4  Pro  emptiou  for— Mortgage  with  right 
of  pre-emption  in  favour  of  mortgage— As- 
signment of  equity  of  redemption.  24  M. 
44}»  Col  414  P.  I. 

5  Pre-emption— Stipulation  as  the  price 
to  be  paid  by  the  pre-emptor.  27  A.  12  Col. 
355  P.  II. 

6  Personal  cove7ia7it— Pre-emption  Heir-— 
Purchaser. 

A  covenant  between  vendor  and  pur- 
chaser that  if  the  purchaser  ever  sold  the 
property  the  vendor  should  be  given  the 
first  refusal  is  ft  purely  personal  covenant 
not  binding  on  the  heir  of  the  purchaser. 
NOBIN  CHANDRtV  SOOT  u.  NADAL  ALI 
KHAN.  5  C.  W-  N-  843 

7  Personal— Mortgage-deed— Construction 
of  deed — Usufructuary  mortgage- deed  contain- 
ing a  personal  convenant  to  pay — Covenant 
does   not  give   a  right    of  sale. 

Where  a  mortgoge  is  in  other  respects 
a  usufructuary  mortgage,  the  insertion  there- 
in of  a  personal  convenant  to  pay  the 
mortgage  on  debt  demand  unaccompanied 
by  any  hypothecation  of  the  property,  the 
Buljict  of  the  mortgagee  cannat  alter  the 
character  of  the  mortgage  and  give  the 
mortgagee  a  right  to  sell  in  the  event  of 
non-payment.  21  A.  4  followed.  KRISHNA 
BHAI  CHAND  u.   HARIJANARDHAN,     10 

B.  L.  R.  615 

8  Quit  enjoyment — Vendor  and  pur- 
chaser—Sale of  property — No  title  in  vendor 
to  part  of  property   sold— Suit  by  purchaser 


Covenant    (Contd.) 

for    damages-Caufle      of  action  — 2G  B    7'^n 
Col:   1855  P.   I.  '^^ 

9  Repair— Breach— Continuing  breach- 
Usufructuary   mortgage.    3  B.  L.  R.  15C  Uol: 

OiiJ      IT.    XX. 

10  Renewal   of    lea.fe    for— Covenant     to 
run    with   land— Lease  from    the   raort'acor 
in  possession  — Paramount    title    of  the  mort- 
gagee  against   mortgagor    and     lessee.     6   B 
L.    R.   9'J5   See   Col:    IJSO   p.   /.  ' 

11  Sale  of  mortgage-Docuraent-Mortgage 
whether   sale    followed    by    agreement    to  re- 
convey   amounts   to.  IG    M.  L.  J.   100—29    M 
307   See    Col.   546   P.   II. 

12  Transfer  of  {Property  Act  S.  55  (1)  j— 
Mortgage— Sale  deed— 'Jovenan  t  for  title- 
Covenant  for  quiet  eujoymeut.  6  B  R  832 
Col:    592   P.  I.  ■ 

Co  widows 

1  Alienation  by  one-Hindu  Law— Cham- 
perty and  maintenance— Public  policy, 
convoyanco  opposed  to.  8  C.  W  N  408  - 
31    C.    433    Col;   3SG    P.  II.  '       ' 

2  Alienation  by  ojit— Hindu  Law— Aliena- 
tion by  loidow— Costs  of  litigation— Arrange- 
ment b2tween  coioidows— Adopted  son— Bight 
of  the  adopted  son  to  set  aside  the  aliena- 
tion. 

A  Hindu  died  leaving  him  surviving 
two  widows,  C.  and  B.  The  two  widows 
after  a  time  found  that  they  could  nofc 
agree.  U.  (the  senior  widow)  passed  a  oo- 
cument  to  B.  (the  junior  widow)  on  th« 
17th  July  1879  whereby  C.  gave  B.  posses- 
sion of  certain  lands,  houses,  etc,  for  her 
maintenance.  Under  this  arrangement,  B. 
was  to  carry  on  the  vahivat  of  the  same 
according  to  her  pleasure  as  long  as  she 
might  live,  and  the  son,  who  might  be 
adopted  by  C,  would  at  B'u  death  be  entitl- 
ed to  "whatever  moveable  and  immovable 
property  there  is."  In  1883  and  again  ia 
1835  B.  sold  portions  of  this  property  to 
meet  certain  expeiises  necessarily  incurred 
by  her  in  litigation.  C.  adopted  the  plain- 
tiff in  1894  and  she  died  in  1895.  B.  died 
in  1902.  Some  time  before  her  death,  the 
plaintiff  filed  a  suit  against  the  defendants, 
purchaser  from  B,  to  recover  posses.sion  of 
the    property    alienated    by    B. 

llt'Ul,  that,  under  the  agreement  of  1879 
B,  had  authority  from  C.  to  do  any  act 
necessary  for  the  due  and  proper  man- 
agement of  the  property,  and  one  of  those 
acts  was  to  pay  the  costs  of  the  litigation, 
and  that,  therefore,  B.  had  implied  au- 
thority from  C.  to  alienate  the  property  to 
meet    these    costs. 

Held,  further,  that  under  the  cirum- 
stanccs  of  thu  cane,  the  burden  of  proof  lay 
upon  the  plaintiff  to  siiow  tliat  C.  did  not 
consent  to  the  sale.— :MAHADEVAPPA  v, 
BASAGAWDA,  7  B- L- R- 258  =  29  B  846, 
3  Alienation  by  one— Hindu  Laio  — Co- 
widows -Transfer   by  one  of  them.     Effect  of .— 

Thougii   one    of  several  co-widows,   who 
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Co-widows    (Co7i(d.) 

ig  not  the  managing  nfi«mbar  on  behalf  of 
ftH,  cannot  charg*  tb«  inhoritanco,  ov«n 
when  the  transaotion  is  for  the  benefit  of 
the  estate,  yet  the  transfer  will  bind  her 
own  intoreat  in  the  property  during  her 
lifetime.  VADALI  M^MIDIGADU  u.  KOTI- 
PALLI    RAM^YYA.  28  M-  SSL 

4  Mortgage  by  senior  widow  — Necossity  — 
Litigation  expenses— Burden  of  proof — Suit 
against  widow  and  reversioner  as  hia  son. 
U    M.   L.   J.  139  Col:    1227    P.   I. 

5  Mortgage  by — Hindu  Law  —  Alienation 
—  Widoxo  —  Legal  ncctssity — Litigation  expenses 
— Burden  of  proof. 

For  the  purpose  of  determining  whether 
or  not  there  is  legal  necessity  justifying  an 
alienation  by  a  Hindu  widow  either  by  way 
of  mortgage  or  sale,  it  must  be  shown  by  the 
creditor  that  the  necessity  actually  existed 
and  that  there  were  no  other  funds  available. 
Costa  of  litigation  are  a  recognised  head 
of  legal  necessity  but  that  does  not  mean 
that  a  widow  engaged  in  litigation  has  an  un- 
limited power  of  borrowing.  BHlIvlARADDI 
u.  BHASKARGaNQADHaR.  6BL.  R.  628- 
Q  Partition  betiveen  co  widows  — Mode  of 
partition  and  enjoyment — Hindu  Law. 

The  fact  of  a  co-widow  having  obtained 
Letters  of  Administration  of  her  husband's 
•state  and  not  having  completely  adminis- 
tered the  estate  is  no  bar  to  the  maintenance 
of  a  suit  for  partition  by  the  other  widow. 
A  co-widow  has  not  an  unqualified  right 
to  claim  partition  of  her  husbands*  estate, 
such  partition  cannot  affect  the  rights  of 
her  CO- widow  to  succeed  to  the  eetate  after 
her  nor  can  it  affect  the  rights  of  any  of 
the  other  reversionary  heirs  of  her  husband. 
The  partition  that  is  to  be  effected  as 
between  co-widows,  must  be  so  made  as  not 
to  effect  any  permanent  change  in  the  pro- 
perty to  be  divided  such  as  might  affect  the 
interests   of  the  reversionary  heirs. 

Held,  that  in  the  circumstances  of  the 
case  the  relief  of  separate  possession  was  the 
only  proper  and  eSoctual  mode  of  securing 
to  the  plaintiflf  the  enjoyment  of  her  dis- 
tinct right  to  an  equal  share  of  the  benefits 
of  the  estate, 

That  the  plaintiff  was  entitled  to  parti- 
tion of  her  huEbaud's  estate  and  to  separate 
possession  of  her  one-holf  share  thereof. 
MUS^<AMMAT  DAL  KOER  v.  MUSSAMMAT 
PANBASKOER.     8  C- W- N- 658- 

7  Partition->-Hindu  Law — Suit  by  one  of 
three  widows  against  her  two  co-widows  for 
partition  of  widows  estate  in  their  laie  hus- 
band's property.  24  M.  441.  See  Col.  1931 
P.  I. 

Creation  of  Walif 

Mahoniedan  Law  —  Waqf— Endowment — 
Poiotr  of  Shia  to  create  valid  loaq^f  by  xoill 
— Adyni&sihillhj  of  evidence — Stattment^  as  to 
htirs  made  in  accordance  with  practice  of  pub- 
lic office— Proof  of  legitimacy  of  heirs  named 
in   such  statements. 


Creation  of  Walxfs    {Contd.) 

By  the  law  of  the  Shia  sect  of  Maho- 
medans,  as  well  as  by  that  of  the  Sunni 
sect,  a  valid  loaqf  can  be  sreated  by  will. 
Agba  AH  Khan  v.  Altaf  Hasan  Khan,  (I. 
L  R  14  All.  429),  dissented  from.  A  series 
of  statements  extending  from  18G0  to  1B90 
by  a  wasiqadar  made  in  accordance  with 
the  practice  of  the  wasiqa  office,  a  depart* 
meni  under  Government,  as  to  who  wer* 
her  heirs,  and  made  at  a  time  when  no  coa- 
trovcrcy  on  tho  subject  was  in  contempla- 
tion, and  letters  written  by  her,  in  reply  to 
inquiries  by  the  wasiqs.  officer,  explaining 
and  confirming  such  statements,  was  held 
to  be  admissible  in  evidence  in  support  of 
the  legitimacy  of  such  heirs,  and  under  the 
circumstances,  to  be  conclusive  in  tlioir  fa- 
vour.—BAQAR  ALT  KHAN  v.  ANJUMAN 
ARA  BEGAM,  7  OWN  464  =  30  1  A  94 
=  25  A  286  (P  C) 
Craditor. 

1  Conveyance  in  favour  of  creditors — 
Debtor's  whole  property  conveyed — Validity 
of — Vesting  of  property  in  official  assignee 
4  B  L  R  154  on  appeal  4  B  L  R  647—2(3  B 
765  Col   483   P   II. 

2  Conveyance  to  trusties  for  the  benefit  of 
creditor—  Assignment  by  debtor  of  all  his  pro- 
perty to  creditors-  Act  of  Insolvency— Insol- 
vency  Act   S,    9. 

Held,  that  the  assignment  by  a  debtor 
of  all  his  property  for  benefit  of  all  of  hi« 
creditors  is  in  itself  an  act  of  insolvency 
within  the  meaning  of  S.  9  of  the  Indian 
Insolvent  Act.  KURSONDAS  RAMDAS  v. 
MAGANLAL  KANKUCHAND.  4  B  L  E 
94 

3  Dying  leaving  will  but  without  execu- 
tors—Payment of  interest.  4  M.  L.T.  325  Col. 
621  P,  II- 

Note— 4  M.  335  read  for  4   M.    L.    T.   835. 

4  Frame  of  suit  by  creditor—  Executor  de 
son  tort — Liability  of,  under  Hindu  Law, 
when  there  is  a  legal  representative — Power 
to  pay  own  debt  out  of  assets— Consent  of  heir 
to  such  payment,  how  far  a  defence  to  credi- 
tor's action — Creditor,  form  of  suit  by. 

Where  A  on  the  death  of  B  pays  off  a 
debt  due  to  0  by  B  which  he  had  guaran- 
teed, and  later  on  in  tho  same  day,  removal 
goods  belonging  to  B'a- estate,  A  becomes 
liable  as  executor  de  so7i  tort.  The  Rule  of 
English  Law,  that  no  liability  as  executor 
de  son  tort  can  arise  when  there  is  another 
personal  representative,  does  not  apply  in 
Magaluri  Garudiah  v.  Narayana  Rungiah, 
(I.  L,  R.,  3  Mad.  359),  referred  to.  An  execu- 
tor de  son  tort  cannot  plead  plene  adniini- 
trasit  if  he  retains  the  assets  for  his  own 
use  or  pays  his  own  d=bt.  In  this  case,  A 
became  a  creditor  of  the  esta;e  when  be 
paid  off  the  debt,  and  v/hen  he  removed 
the  goods,  he  paid  a  debt  due  to  himself 
and  not  to  C.  Where  there  is  an  executor  de 
son  tort,  a  creditor  may  sue  for  his  debt  and 
is  not  confined  to  an  administrative  action. 
NARAYANASAMI  PILLAl  v.  E3A  ABBAYI 
SAIT.     28    M.  351. 
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Creditor    {Contd.) 

5  Gratuitous  transfer  of  immoveable  pro- 
perty— Disdiarge   of  debt — Assets. 

A  creditor  who  is  dofoatod  or  delayed 
by  a  gratuitous  transfer  of  iminovoablo  pro- 
perty is  entitled  to  avoid  such  transfer 
unless  it  is  proved  that  at  the  time  the 
transfer  was  made  the  transferor  possessed 
available  assets  over  and  above  the  property 
transferred  sufficient  for  the  discharge  of 
his  debt.  13  C.  P.  L.  R.  ISO,  4  M.  H.  G.  R. 
84,  10  G.  GIG;  9  L.  J.  oh.  241;  39  L.  J.  ch. 
689;  Gl  L.  J.  P.  C.,  72;  22  G.  185;  13  B. 
297;  27  B.  146  referred  to.  SETH  MOHAN- 
LAL  V.  BaLMaKUND  MANAGEli  OF 
THB     SHRINE     OP     MURLIDHAKJI.     ]7 

C-  P-  L.  R.   1904  P  24 

6  His  riglit— Receiver — Liability  of  estate 
in  his  charge  to  creditors — Lion — Bania's 
Lien    on  goods.   30  G.   937    Gol.  8  P.  II. 

7  His  right  to  sue  on  accounts — Novation 
— Hundies  in  satisfaction  of  account  28  P  L 
R    1903=7    P.  R.    1903  Gol.   313  P.  I. 

8  His  right  to  appropriate  payments — 
Uiilaiuful  transactions. 

(^Jiaere.  — Whether  a  creditor  is  entitled 
to  appropriate  payments  made  in  respect  of 
unlawful  transactions.  1  K.  B.  715  Distin- 
guished. ETHIRAJULU  NAIDU  v.  LAKSH- 
MINARASIMHAM     GUETTY.     4    M-    h    T- 

S26- 

9  Position  of— Administration  of  estate 
by  Court — Right  of  creditors — Land  in  Court 
—9  C.  W.   N.   167   Col:   2031    P.   I. 

C^'editor  and  debtor 

1  Jurisdiction  of  Court — Suit  based  on 
contract — Place  whore  payment  to  be  made 
— Return  of  plaint  to  be  presouled  to  pro- 
per  Court.     7    B.    L.  R.   993    Col:    707   P.    I. 

2  Discharge  of  principal — Discharge  of 
surety.  1  L.  B.  R.  1900-1902  P.  160  Col: 
356   P.    I. 

Crimiual   misappropriation 

1  By  administrator — No  express  finding — 
General  observation  in  judgment,  effect  of — 
3  M.    L.   T.    394   See    Col.   :.'0'iO   P.   I. 

2  So7i's  liability  for  father's  debts — Son 
liable  for  father's  misappropriation  lohen 
such  misappropriation  amounts  only  to  a 
breach   of  civil  duty. 

Where  an  undivided  Hindu  father  mis- 
•.ppropriates  money  received  by  him  for 
the  purpose  of  being  paid  to  others  in  the 
course  of  a  transaction  entered  into  by  him 
for  the  benefit  of  the  family,  and  under 
circumstances  which  constitute  such  mis- 
appropriation a  more  breach  of  civil  duty 
and  not  a  crimnial  act,  the  undivided  son's 
interest  in  the  joint  famil}'  property  is 
liable  for  the  repayment  of  the  monies  so 
misappropriated  to  the  person  entitled  to 
be  paid.  McDowell  &  Co.  v.  Kaghava  Clmtty 
(I.  L.  R.,  27  Mad.,  71).  distinguished.  KANE 
MAR  VENKAPPAYYA  u.    KRISHNA    I'TTA- 

RIYA.    17ML  J  618  =  3  M  LT853-2M 
L  T  529=31  M  161. 


Crops. 

1  Punjab  Alienation  of  Land  Act  {XTTT 
of    1900),   Section  a  (3)    (b),    {d) -Crops -Land. 

Sub-clauR68  {b)  and  (d)  of  section  2  (3) 
of  the  Punjab  Alienation  of  Land  Act  do 
not  refer  to  things  material,  such  as  oropa, 
but  rofor  to  incorporeal  rights.  NUR  MU- 
HAMMAD V.  TILOKA  MAL.  130  P  L  R 
190^ 

2  Fictitious  landlord  and  tenant— Stand- 
ing crops.  Seizure  of— 32  C  459  Col  1811 
P.    I. 

3  Standing  crops— Execution  of  decree, 
dilivory  of  land — Appeal  from  order  of  exe- 
cution—3   L    B  R  190G    P   129  Col    1509   P  I. 

4  Standing  crops — Suit  to  recover  rent 
in  kind — Duty  of  officer  appointed  to  divide 
produce  or  appraise  standing  crops— 2G  A 
285    Col.    1007    P.    I. 

Cross  appeal. 

1  Jtcrisdlction — Valuation  of  appeal— Cross* 
appeals  involving  claim  to  upwards  of  Rs, 
10,000  — Appeal  triable  by  t7i;o  Judges— C>nrt 
of  Judicial  Commissioner — Oudh  Courts  Act 
{XIV    of    18'Jl),  S.   8,    proviso,  (2). 

In  two  Riiits  to  set  asida  mortgagesi,  ona 
for  Rs.  14,000  and  the  other  for  Rg.  8,000, 
the  amount  in  dispute  e::ceeclod  Rs.  10, 000. 
The  plaintiff  and  the  defendant  both  lodged 
appeals  in  both  cases.  Thesa  four  app' nig 
were  to  succeed  or  fail  according  to  Jtlie  de- 
cision of  the  question  whether  the  mortg  igea 
were    voidable    or    not. 

Held,  that,  so  much  of  the  decree  ai 
was  appealed  from  in  each  of  the  four  casea 
involved  indirectly  a  claim  to  an  amninf; 
upwards  of  Rs.  10,000  and  therefore  ui  der 
section  8,  provi:^  (ii),  of  the  Oudh  Co'ii-ta 
Act,  1891,  the  anpeals  were  triable  by  two 
jiulj^es.— DUKG  V  BAKHSH  ^^  MIRZA  MO- 
HAMMAD   A  LI    BEG,    8    0    C    96> 

Cross   claim. 

1  Cross  claim— Suit  between  principal 
and    agent— 138    P    L    R    1901   Gol    1445   P  I. 

Note  133  P  L  R  1901  read  for  ISS  F 
L   R   1901. 

2  Cross  claims  under  the  same  decree-— 
j'lxccution.     5  G.  W.  N.  497  Col  1504  P.  I. 

Cross  decrees. 

Cross  decrees— 5  C.  W.  N.  497  Col.  1504 
P.  I. 

Cross  eivcamination. 

1  Cro'^'i  examination  prolonged  7innf^cessari' 
Jy—C'^mniission.     Witness  examined  by. 

Where  it  was  shown  by  affi-lavits  that 
there  had  apparctitly  buen  a  prolonged  ond 
unnecessary  cross  examination  of  a  witnp=;g, 
who  was  being  exf\mined  on  Commission,  the 
High  Court  ordered  the  ciOs.^-c\-amin? tion  to 
close  within  a  date  fixed  in  the  order.  The 
Registrar  wa3  directed  to  telegraph  the  effect 
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Cross  examination    (Contd.) 

of  the  ordor  to  Ilia  rJommlsBlnnor  \t  nices- 
•arv.  SUHA.7  ITvOSAD  v.  STANDAKD 
I.IFE  INSURANCE  COMPAISY.  SO-  C. 
C25 

Cross  objections. 

1  Crops  objections  mAintAinable  only  r«- 
grilling  the  prijicipul  npiieal  — Separate  ap- 
peal with  rospcct  to  Bepiirulo  orders  passed 
on  K04^arate  appeals.  10  O.  C.  1214  Col.  1GG4 
V.  I. 

2  Eiiforconiont  of  contract  by  ono  not 
parly  to  it-  Privity  of  contract— Cross  ob- 
jecliont;  filed  withitt  otie  inonth  from  service 
of  summons— Apptal.  5  O.  0.  235  Col.  1GG3 
P.    I. 

3  Suit  for  redemption — Court  fees — Cross 
objections  on  appeal.  C.  P.  C.  S.  561  2  O.  C. 
87.     S'e  Col.    114   P.   L 

4  Cross  objection  ngaingt  CO-r«ipond«nts. 
80  0.   C55   Col:    IGGi  P.  I 

Crown 

1  Grant    in  lien  of  Palanquin  allowance 

is  itrivia  facie  grnrit    of  revtnue. 

A  grant,  which  purports  to  be  &  grant 
only  of  the  rojal  slisro  ol  the  revenue 
given  in  comnuitHtion  of  cash  theretofor 
payalde  as  h  rHlnnqiiin  allowance,  must  be 
construed  hlrictly  in  favour  ol  the  Crown, 
and  isj  printd  fuci^  a  grant  only  of  the 
revenue.  BaIAVANT  UAMCTlANDliA  NATH 
V.    THE     SECPvETAUY    OP     STATE    FOR 

INDIA  IN  COUNCII..  7  B  L  K  497=29 
B480. 

2  Grant  made  by  a  Government  officer 
on  behalf  of  the  crown  is  maiotainable — 
Suit   for   grant.   26   M.    2G8     Col;  924   P.   I. 

5  Grant— Co  owner  not  joined  as  party 
— Lai  d  resumed  by  Government  and  re- 
■ettlod  with  heirs  cf  former  properietor — SO 
C.    611    Col:   69    P.  II. 

4  Lands— Disposition   of  crown   land$. 

A  dieposition  of  crown  lands  In  1865  by 
the  Governor  in  Council  might  be  invalid  by 
reason  of  the  failure  to  obsorvo  the  form- 
alities prescribed  in  St.  22  and  23  Vic.  0. 
41—7  B.  L.  R.  27  See  for  other  facts  Col. 
239   P.    I. 

5  Power  of  the  Government  to  dismiss 
its  servants— Secretary  of  State— Liability  of, 
83   C.  669  Uol:    859    P.   11. 

6  Prerogation  ot  levy — Assessment  on  land 
— Tax  levied  on  trespasser — Proliibitory  as- 
sessment. 1\IADATHaPU  RAMAYA  v.  THE 
SACRETARU  OF  STATE  FOR  INDIA.— 27 
M.  oSG— 6Vc  Revenue  Becovery  Act  (Madras 
Act  Ilof  iSGiJ. 

7  Prerogation  of  -Pauper  suit — Court  fee 
— Right  of  government-  Crown  debts  have 
preference  over  other  debts.  10  C.  W.  N. 
857—33  0.  1010  Col.  1633    P.  I. 

8  Prerogation  of — Government  timber 
imported  into  I^Iddras — Right  of  crown. — 
MAJOR  0.  BELL  v.  THE  MUNICIPAL 
COMMISSIONERS     FOii    THE    CITY    OF 


Crown    (Conld.) 

MADRAS.    ML.  J.,  1902  p.  JI08=t5  M- 

457.     See   Madras  City   of   Municipal   Act  (1 
of   18S4)  S.   341. 

Crown  Grants  Act  (XV  of  18S5). 

See  Col.  865  to  867  P.  I. 
Cruelty. 

1  Cruelty — Restriction  of  Hindu  Law — 
Husband  and  wife- -Suit  for — What  araounta 
to — Power  of  Court  to  refute  restitution — 
9  C.  W.  N.   510  Col.    508  P.  II. 

2  Crutlty  legal — Mnlioviedan  Law. 

If  cruelty  in  a  decree  rendering  it  un- 
safe for  the  wife  to  return  to  her  husband'i 
dominion  were  established  the  court  might 
refute  to  grant  a  decree  to  the  husband  for 
restitution.  11  M.  I.  A.  651  ref.  to.  To  render 
it  *  unsafe  for  the  wife  to  iiye  with  the  hus- 
band,' or,  in  other  words,  to  constitute  legal 
crulty,  there  must  be  actual  cruelty  of  such 
a  character  as  to  endanger  personal  health 
or  B&fetT,  or  there  mutt  be  a  reasonable  ap- 
prehension of  it;  and  in  this  respect  Maho- 
medau  law  does  not  differ  from  the  English 
law.  With  anything  less  '.ban  legal  cruelty 
as  defined  above,  courts  are  not  competent 
to  deal  ;  and  in  those  cases  ot  harshness  or 
unkindncss  not  amounting  to  legal  cruelty, 
matters  should  be  l»ft  to  tlie  husband's  own 
conscicice.  MEHERALLY  r.  SAKERKHA- 
NOBAl  (F.ATCHELOR  J..  O.G.J.)  7  fi.  L- 
E  602  at  608.  609. 

3  Cruelty— Adnilery. 

Cruelly  must  be  .^uch  a  course  to  raise  a 
reasonable  apprehension  of  severe  phytical 
injury.  It  is  not  necessarily  one  act.  It  may 
be  and  often  is  course  of  conduct  from  which 
a  reasonable  person  would  infer  that  th« 
victim  from  it  could  not  with  due  regard  to 
her  health  and  safety  continue  co-habitatiou 
with  her  husband.  ARMOUR  V.  ARMOUR, 
1  A.  L.  J.  818. 


Cultivating  Tenant. 

1      Tenure  holder— Cultivating 
0.  W.  N.  535  Col.  77  P.  II. 

Cultivators. 


raiyfct.    5 


1  Easement — Pasturage  Righti — Landlord 
and  tenant — Legal  origin-Presumption  from 
eri  )yment  from  time  immemorial — English 
law.     31    C.   503    Col:    927    P.    I. 

2  Grove— Cultivator' s  rights  — Wajib-ularz 
— Custom — Judicial   notice. — 

A.  R.  alleging  that  he  had  ejected  th« 
defendants  from  thoir  cultivatory  holdings 
and  obtained  posaeasiou  thereof  on  18th 
May,  1894,  and  that  according  to  law  and 
custom  the  defendants  on  the  same  date 
lost  all  title  to  three  groves  in  their  pos- 
session, sued  for  possession  of  the  grovet 
together  with  mesne  profits.  The  defend- 
ants denied  the  custom:  no  evidence  oC 
the  alleged   custom     was   given. 
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Cultivators    {Contd.) 

Held,  (per  Bl«n«rhftMttfe,  J.  0.)  that  the 
OUitoni  of  the  country  vrhich  \trs  perfectly 
plaiu  w^a  th^t  the  tenant  retained  his  right 
to  the  treea  until  ho  died  without  heira  or 
fthgoonded  from  the  villf.ge  with  the  inten- 
tion of  totally  ftbandoning  the  trees.  In  the 
latter  erne  in  returtiing  to  the  villfige  he 
would  frequenly  rtcover  his  grove.  Eject- 
ment from  cultivatory  holding  or  residing 
in  neighbouring  village  does  not  amount 
to  an  abandonment  of  the  trees.  (Set.  Case, 
130,    dissenifd  from). 

Hfld,  (per  Chamier,  A.  J.  C.)  that  the 
cuitom  alleged  by  A.  U.  was  not  so  notorious 
or  general  as  to  justify  the  Court  in  taking 
judicial  notice  of  it  and  treating  it  as  part 
of  the  common  law  of  the  Province.  lb  is 
open  to  a  landlord  to  prove,  if  he  can,  the 
existence  of  such  a  custom  as  was  alleg<?d 
by  A.  U.  UMUAO  SINGH  v.  ALI  liAZA 
KHAN.  1  0,  C,  231. 

Curators  Act  XIX  of  1811. 

See  Act  XIX  of  ISil  Cols.  52  to  5i  P.  I, 

Curreucy  Noto. 

Currency  note — Legal  tender — Bonafide 
transfer — P&por  Currency  Act  S.  IG — 115  P 
L.  R.  1U04  Col.  352  P.  I. 

Custom. 

1  Absence  in  Wajib-ul-arz — Pre-emption 
— Construction  of  document—  Rules  of  Bn^rd 
of  Revetiue  of  sattlement  of  Gorakhpur  Dis- 
trict (188S)  A.  W.  N.  1UU5  P.  IG    Col.  54'J  P.  II. 

2  Adoi)tion  of  sni  of  brother's  daughter'i 
i07i—C7ixlom-  Hindu  Law. 

Held,  that  the  adoption  of  a  brother's 
daughter's  son  is  v^lid  in  southern  India 
by  reason  uf  the  gouoral  custom  prevalent 
there  notwithstanding  the  texts  of  the  Hindu 
Law  to  the  contrary.  Vaijidinatlia  v.  A}>])U 
(I.  L.  R.  9  Mad.  44)  followed.  AI'AYYA 
BHATTaRv.    VARGA   BHATTA,   15  m.l.J. 

Sll. 

8  Adoplion — Custom — Purbia  Kurmis, 
Held,  that  Purbia  Kurmis,  callin/  them- 
selves Purbia  Cliattris,  do  not  really  belong 
to  the  regenerate  classes,  and  therefore  the 
adoption  by  a  member  of  this  caste  of  the 
grandson  of  his  father's  sister  is  not  invalid 
ai  being  within  tlia  prohibited  degrees  of 
relationship.  JIV/aN    LAL  u,  KALLU  MAL. 

A-  W.  N-  (1905)  235- 

4  Apjjlicaiton  asjurther  appeal  ivhen  ad- 
missible 

In  this  >a83  s.n  application  was  admitted 
as  a  further  appeal  as  there  was  a  quesliuu 
of  custom  iuvuived  arid  the  c.ise  wa-^  one 
of  sufficient  impjrtanco.  KHAN  MUHAM- 
MEl)  V.  SHICIl*  MUtlAMMIiiD.  133  P-  R. 
1808    (Noto  cabo,  p.  G22). 

5  Co-sharcrs — Wnjib-iil  atz — Construction  of 
docujuent — Custom   or   contract. 

The  chapbor  of  a  ioajib-%il-arz  dealing 
Against  other  m^iitters,  with  pre-empcioa  oom- 


Custom    (Contd.) 

menced   with    a  general    he&dldg  appllcabit 
alike    to    relations     based    upon     custom    or 
upon    contract,    but    th«   ^p.-i-ial    h-ndiig    of 
the    cUuii'     n.hvting    to     pr    <  inptio:i    <v«i: 
*'Diis'ur    diir  bib    h  iq    ^Jt 'f  t  " 

Held  that  this  iruporf»-(t  a  oU'tom  and 
not  a  contract  AWN  VJOl  ^''  'MJ>i  diatia- 
guishrd. 

Held,  also,  that  a  custom  -ecurfng  to 
co-sharers  a  right  of  prMonip'ion  at  a  hxed 
price  p«r  bighn,  without  ri.-fere;  c»  to  th# 
actual  price  paid  by  a  stranger,  was  a  cU'i« 
torn  the  wnforcemc'i'-  of  which,  wh.m  prov- 
ed, could  !iot  be  refused.  10  A  621  and  A 
W  N  (18S7)  P  7G  referred  to.  HUSsaIN 
ALI  V.  MUHAMMAD  UMAU,  AWN  (1908) 
»8. 

6  Contrary  to  Law — Hindu  Law — Nis- 
prahi  un^iGarbhari  Qoii%y\%-Succe$sion — Mar- 
ricuje— Widow  — Ght\&. — Custom,  general  and 
ipeciiil. 

Marriages  among  Nisprahi  Oosavi  clas* 
ars  generally  recugtiized. 

Custom  has  tolerated  marriagee  when  the 
bride  was  a  Mahrntta. 

The  fact  that  the  preliminary  marriagt 
ceremoiiey  wjvs  attended  by  many  member* 
of  the  class  to  which  the  p-iriie.s  belonged 
and  that  no  ol)jection  was  then  r  used  as  to 
any  impropriety  ariaing  from  the  conuec- 
tion  between  the  parties,  indicates  that  tha 
cerem(5uey  was  not  rcgvrded  as  one  wijich 
could  create  any  obat.icle  to  the  marriaga 
in  the  eyes  of  the  community.  In  the  ab- 
sence of  iiisliiiices  in  whioli  audi  marriageg 
have  entailed  cuiidemrnaiun  by  the  com- 
munity, a  mivrriago  so  contracted  cannot  b« 
held  as  invalid. 

A  custom  opposed  to  the  ordinary  Hinla 
Law    mu.xt    he  piovtd  by    iiiu^e  who  a-scrt  it, 

But  when  a  cuMtom  has  been  proved  or 
admitted  a-?  binding  on  a  particul.ir  seciiuT- 
of  the  community,  the  plimhtl  must  prove 
that  individual  meuibers  are  liable,  on  per- 
sonal grounds,  to  be  e.\cluded  from  the 
operullon  of  the  custom  whicli  re^ulatog  tLa 
section    to  which  ihey  siill  bek>ng. 

The  orijiina!  cu&tom  of  the  Nisprahi 
Gosavis  was  that  tlie  pr^'perty  ol  u  m-'iuber  u! 
thvt  section  should  dttocend  in  the  lii'O  o! 
spiritual,  to  ih^  exclusion  of  secul  if,  rel?«- 
tionship  and  that  cuttouj  is  still  in  furce. 

OcnblLuri  GoHivta  iu  Poona  do  not  con- 
stitute an  iiul'.pondent  collt-oiivo  body,  nud 
in  accordance  vwth  ci.s«tom  the  widow  of  a 
Gaibluni  Ciu^avi  ia  noltniilled  lo  .•'Ucceid  to 
the  pr  pt-rty  Ifft  by  him  io  the  exciUaio!>  of 
hiH  ch'-iti.  .She  cin  cKvim  only  man. lor.ance. 
GITABAI  V.  i^HEOBAlvA.S  OiU.     6  B-  L-  li. 

7  Dehutfer — By-wiil— Shebaitship  of — 
Hindu  l.aw — Us  ige--F;auil7  cubtom— .'-ha- 
bkiisiliip,  Validity  of,  dispo.-,al  by  vail,  lii  0, 
\V.  ^I.  i^2:j--  :i6  O   2-J6  Cul.  21^2  P.  I. 

3  Diiar-Dliura  cubto7ii—PoisessiC7i—:JuU 
by  Tolnqdar  Jur-Oudh  Act   J.  of  li>69  6.  o'.^ 

A  Taluqdar,  sui-d  under  Act  I.  ol  1SG9 
the  deltfudaat  for   possession  oi  boine   land, 
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Custom     {Contd.) 

alkf^ing  that  a  suddoD  cliange  in  the  conrae 
of  tliti  river  lliat  ilowed  hutwcou  his  village 
and  tliat  ol  the  defcudunt  in  18DU  had 
transferred  the  land  in  suit,  which  was  in 
the  defendant's  possession,  to  bis  (phvintifi's) 
Bido  of  the  bank  and  that,  by  renson  of 
Hn  immemorial  custom,  known  aa  the  custom 
of  dhar-iUi'iira  (literally  stream  boundary) 
he  was  entitled  to  it.  The  defendant  do- 
jaied  the  existence  of  the  custom  and  further 
pleaded  that,  if  such  a  custom  ever  prevail- 
ed, it  was  superseded  by  the  Taluqdan  sanad 
granted  to  the  plaintilTs  predecessor  and  by 
S.    o    of    Act    1    of    18(i'J. 

Held,  that  the  plea  of  custom  was  ad- 
missible in  the  case  and  that  there  was  no 
rrason  for  treating  a  title  conferred  by  a 
Tali;qdan  sanad  differently  from  a  title  ac- 
quired in  any  other  mat)uer.  1  N  W  P  H 
C  K  224  S  0  No  27  Jwala  Prasad's  Oudh 
Buliuga  App  p  iv  Civil  Appeal  No  185  of 
1873  11  B  L  R  265  13  Moo  I  A  1  Rafique 
and  Jackson's  Privy  Council  Rulings  No.  66, 
S.  (V  No.  200.  F.  (5.  A.  No.  40  of  1897,  Rffd.  to. 
SYED  ABU  J  AFAR  y.  MAHARAJA  blR  PAR- 
TAB  NARAIN    SINGH.     9    O.    C.    129   (B). 

9  Divorce  —  Hindu  Lmu  —  Conve)sion  to 
Muhnnimadav  hvi~  Mar  I  iage  with  a  Miihavi- 
viadan  lohile  lliuda  husband  alive— Act  XXI 
of  1860—Uvchustity  -  Divorce— Exclusion  jrom 
inh'  I  it  a  7106. 

Wheu  a  Hindu  married  daughter  during 
the  lite  time  of  her  Hindu  husband,  abjures 
her  religion,  becomes  a  Mubammadan  and 
contracts  a  nika  marriage  with  a  Mubam- 
raadan  and  has  children  by  him,  she  is  in 
the  position  of  an  unchaste  daughter  and  is 
not  entitled  to  inherit  according  to  Hiudu 
Law,  the  property  of  her  Hindu  father.  22 
Cal.,  847,  27    Cal.,  801,  referred  to. 

The  provisions  of  Act  XXI  of  1850  do 
Dot  Hpply  to  such  a  case  and  cannot  save 
her  right  of  inheritance.  11  All,  100,  distin- 
guished. 

According  to  Hindu  Law,  there  can  be 
no  (iivorce  except  by  custom.  SUMDARI 
LliiTAJSI  V.  PETAMBARI  LETANI  2  C 
L  J^97-9  C  W  JS-  1003  =  82  0  87- 

10  Exclusion  of  — Estoppel — Matter  of 
law  — Landlor''  and.Tenant— Mokurari  Istem- 
rari— Coustruction  of  BOG.  883  See  Col.  153 
P.  I. 

11  Exclusive  worship   io   temple— Trustee 
surrendering    decree  on  cppeal.     32  0.  W.  N 
946—8  C.  L.  J.  230  (P.  G  )  Col:   497  P.  II. 

12  Evidence  —  Hearsey  evidence,  as  re- 
gards relationship — Presumption  as  to  state- 
ment of  a  v/itness  regarding  faces  ocouring 
in  Ins  life-time  and  before  he  was  born. 
Wajib  vd-arz,  value  of,  as  record  of  custom 
8  O.  C.  94  Col.  165  P.  I. 

IS  Evidence  necessary  to  'prove  —  Waiib- 
ularz. 

The  appellant  and  another  were  the 
widows  of  the  deceased,  and  took  possession 
of  his  property  in  equal  shares  after  his  death. 
The  other  widow  dyii  g,  the  respondnnt  took 
possession  of  her  half  share.    The  suit  was 


Custom    i^Contd,) 

by  tlio  appellant  to  recover  the  said  share. 
The  defence  was,  that  females  were  disen- 
titled to  inherit  and  that  the  appellant  and 
the  deceancd  widow  took  possfs.iion  of  their 
husband's  property  In  lieu  of  maintenance. 
Held,  concurring  with  the  lower  Court 
that  a  custom  excluding  fenmles  from  in- 
heritance need  not  necessarily  be  proved  by 
evidence  of  instatices,  wherein  it  was  acted 
on,  that  tiio  Wajibul  arz  of  the  village  at 
the  regular  setilement  signed  by  a  large 
number  of  co-sharers,  the  setilement  lihccoat 
and  a  decree  passed  on  an  award  recognising 
the  existence  of  the  custom,  and  orul  evi- 
dence of  the  existence  of  such  a  custom,  all 
form  good  proof  of  the  custom.  Thus  the 
existence  of  a  custom  may  be  proved  other- 
wise than  bv  means  of  instances,  in  which  it 
was  acted  upon.  MU^SaMMAI  RAM  KALI 
KUAR  V.  GIRJA  DAT.     8  0  C-  142- 

14  Evidence — Life  tenant,' s  ricjht  to  work 
mines— Custom—  Maintenance  grant  in  Dhal- 
bhiLin  estate — Mines,  new  and  open,  distinc- 
tion betiueen— Reversioner' s  right  to  restrain 
life-tenant  fro7n  ivoiking  mines — Subsistence  of 
tenancy —  Lessee's  Bight— Onus  of  proof  of  re- 
servation of  rights  tn  the  grantor — DamageSf 
assessment  of. 

Per  Harington,  J.  A  Uhorpo&h  or  main- 
tenance grant,  in  the  absence  of  strict  proof 
of  custom  of  singular  nature  set  up  which 
is?  inconsistent  with  the  character  of  such  a 
grant,  especially  when  the  ti  ing  granted  can- 
not be  sold  or  made  a  gift  of,  by  the  grantee, 
confers  on  the  grantee,  a  life. estate  in  the 
property  and  the  reversion  expectant  on  the 
deterrciuation  of  that  estate  remains  in  the 
grantor. 

By  English  law,  a  life-tenant  is  clearly 
not  entitled  to  open  any  new  mines  and 
the  principle  on  which  that  rule  of  English 
law  is  founded  is  equally  applicable  to  the 
case  of  life  estates  in  India  ;  a  life  tenant 
has  the  property  only  for  life  and  is  entitl- 
ed to  remove  from  it  only  such  things  as, 
in  the  ordinary  course  of  nature,  replace 
themselves,  such  as  fruits  and  other  agri- 
culLural  produces  ;  his  right  is  limited  to 
these  and  the  estate,  when  it  falls  into  the 
hands  of  the  person  iillimately  entitled  to 
it,  is  not  to  be  diminished  by  the  tenant  for 
life. 

Mines  remain  part  of  the  soil  and  they 
belong  to  the  person,  who  is  to  have  the 
ultimate  interest  in  the  soil,  and  they  can- 
not be  worked  by  the  life-tenant  so  as  to 
take  away  that  to  which  the  remaindermaa 
is  ultimately     entitled. 

A  KhurposJidar,  as  life- tenant,  has  no 
right  to  remove,  by  himself  or  by  his  lessees, 
the  minerals  lying  in  the  property  which 
has  been  assigned  to  him  as  khorposh  or 
maintenance,  and  the  grantor  of  such  khor- 
posh or  maintenance,  as  the  reversioner,  has 
the  right  to  restrain  the  grantee,  khorposhdar^ 
from  so  doing,  and  that  right  can  lawfully 
bt)  asserted  by  his  tenant,  whom  he  has  de- 
mised his  interest  in  the  mines  on  the  pro- 
perty. 


I     729     ) 


CIVIL    DIGEST  OF    OASES 


(    730     ) 


Cnstom    {Co7Ud.) 

The  onus  is  on  the  grantor  of  a  IcJtorposh 
or  maitjteuanco  grant,  to  show  that  ho  has 
the  right  to  take  minerals  from  the  grantee's 
kliur^iusJi  property,  during  the  subsiateiico  of 
the  grant,  and,  in  the  absence  of  any  ex 
press  rcMervatiou  of  the  minerals  and  of  the 
power  in  the  grantor  to  enter  upon  the  land 
for  the  purpose  of  removing  minerals  reserv- 
ed, the  grant  of  an  estate  for  life,  would  be  a 
grant  as  much  of  the  minerals  underground 
as  of  the  surface  of  the  soil  itself  and  the 
grantor  cannot  work  the  mines  himself  and 
thereby  take  that  which  has  been  granted  for 
life  to  the  grantee. 

Per  MooJuirjee  J.  — It  is  of  the  essence  of 
special  usages  modifying  the  ordinary  law  of 
succession  that  they  should  be  ancient  and 
invariable  and  should  be  established  to  be 
so  by  clear  and  unambiguous  evidence;  for 
it  is  by  means  of  such  evidence,  that  the 
Courts  can  be  assured  of  their  existence,  and 
that  they  possess  the  conditions  of  antiqaity 
and  certainty  on  which  alone  their  legal  title 
to  recognition  depends. 

Laud  granted  for  maintenance  \s,  prima 
facie,  resumable  on  the   death  of  the  grantee. 

But,  in  certain  cases,  the  grant  may  be 
sbown  to  have  been  absolute  and  irrevocable 
made  in  full  satisfaction  of  all  claims  of  fu- 
ture maintenance  and  conferring  on  the 
grantee  not  only  an  heritable,  but  an  alien- 
able, estate. 

Id  the  absence  of  such  evidence,  under 
the  maintenance  grant  in  the  present  case, 
grantee  has  nothing  more  than  a  life-interest 
in  the  property  demised 

By  English  law,  a  tenant  for  life  is  not 
in  general  entitled  prima  faciei  as  between 
himself  and  the  reversioner  or  rem'>inder- 
mau,  to  open  or  work  a  new  mine,  but  it  is 
within  his  right  to  work  an  open    mine. 

The  above  rule  is  not  a  doctrine  peculiar 
to  English  jurisprudence,  but  is  founded  on 
reason  and  principles  of  general  application 
and  is  accordingly  applicable  to  this  country. 

If  a  reversioner  or  remaiuderman  com- 
plaints that  a  tenant  for  life  is  improperly 
working  a  mine  and  Lhe  latter  alleges  that  it 
was  open  when  he  entered  into  possession 
and  no  lapse  of  time  occurred,  the  onus  is  in 
general  on  the  latter  to    prove    bis  allegation. 

Mere  preparations  made  for  opening  a 
mine  are  not  suiiicient  to  entitle  a  succeed- 
ing tenant  for  life  to  complete  the  opening 
and  work  the  mine. 

Opening  mines  in  part  of  the  land  is  not 
equivalent  to  opening  similar  mines  through- 
out. 

In  the  absence  of^roof  to  tlie  contrary 
in  this  case,  it  was  held  that  the  leases  grant- 
ed by  the  life-tenant  were  granted  without 
authority  and  that  neither  the  life-tenant 
nor  the  lessees  were  entitled  to  open  and 
work  new  mines  and  appropriate  the  mine- 
rals in  the  property  demised  and  that  the 
lessees  should  be  restrained  from  carrying  on 
mining  operations. 

The  mere  fact  that  the  mines  have  re- 
mained unworked  by  the  grantor  and   those 
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claiming  under  him  for  a  number  of  year0, 
does  not  constitute  discontinuance  of  his 
posseesion,  so  long  au  the  mines  are  nofc 
worked  by  any  one  else,  for  there  is  no  dis- 
continuance of  poasession  unless  there  is 
abandonment  of  po.^session  by  one  person 
followed  by  the  actual  possession  of  another 
person. 

If  a  tenant  for  life,  who  is  not  unim- 
peachable of  waste,  impropprly  commits 
waste  by  cutting  trees  or  digging  minerals, 
such  trees  or  minerals  when  served,  become 
at  once  the  property  of  the  owner  of  ths 
first  estate  of  inheritance  in  esse,  and  the 
same  rule  applies  if  the  timber  be  severed 
by  the  Act  of  God,  as  by  tempest  or  by  a 
trespasser,  while  if  tne  severance  be  in  the 
life-Lime  of  a  tenant  for  life  who  is  unim- 
peachable of  waste,  the  severed  portion  of 
the  inheritance  belongs  to  such  tenant  for 
life.  But,  during  the  continuance  of  the  life- 
estate,  the  reversioner  or  remainderman  is 
not  himself  entitled  to  cut  timber  or  work 
minerals. 

When  lands  are  granted  for  life  without 
any  reservation  of  mines,  the  reversioner  or 
remainderman  has  the  general  property  and 
right  of  inheritance,  in  the  subsoil  and  in  ths 
mines  or  quarries  which  it  may  contain,  as 
part  of  his  right  in  respect  of  the  entire  solum 
from  the  surface  down  to  the  entire  of  the 
earth  ;  but  the  tenant  for  life  has  the  right 
of  possession  or  temporary  enjoyment,  as 
part  of  his  right  in  respect  of  the  entire  solum 
like  manner. 

Although  the  life-tenant  of  the  mainte- 
nance villages  is  not  entitled  to  work  and 
appropriate  the  minerals,  the  grantor  or  his 
lessee  is  not  entitled  to  work  and  appropriata 
them  during  the  continuance  of  the  life-es- 
tate, in  the  absouco  of  proof  that  there  was 
any  reservation  of  the  right  to  the  minerals 
in  favour  of  the  grantor  when  the  life-cbtato 
was  created. 

A  trespasser,  who  works  minerals  be- 
yond the.  limits  of  his  property,  is  liablt 
in  damages  to  their  value,  when  first  con- 
verted into  chattel,  without  allowing  for 
the  expenbes  of  gefing  them  out  of  the  seam; 
but,  under  special  circumstances  of  working 
under  bona  Jide  claim,  a  trespasser  will  be 
allowed  the  cxpeueeaof  converting  them  into 
chattel,  as  well  as  the  expun&es  ot  carrying 
them  to    the  pit's  mouth. 

Where,  as  in  this  case,  damage  was  done 
after  service  of  notice  protesting  against  the 
removal  and  appropriation  of  the  minerals 
by  the  defendant,  who  instead  of  paying  any 
heed  to  the  protest,  carried  on  the  work  with 
the  full  knowledge  of  the  risk  he  was  running 
and  where  there  has  not  b::eu  any  delay  on  the 
part  of  the  plaintiff  in  commencing  the  ac- 
tion the  milder  rule  of  law  ought  not  to  be 
applied  ;  and  no  allowance  ought  to  be 
made  in  taking  the  accounts  for  the  cost  of 
severance  of  the  minerals,  but  allowance 
should  Le  made  for  bringing  the  minerals 
to  the  pit's  mouth,  which  is  always  allowed 
whether    the  Uiildcr   or    thy  btvtier  rule   be 
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applied.     rilTNOE   MAHOMED   BUKTYAR 
SIIAUvBaNI    DHOJAMANI,     3    C.    L.   J. 

20 

15  Evidence  of  custovi— Proof — Prtemp- 
lion — Document.  Construction  of — Wajib  ul- 
»rz.     Entries  in. 

Per  Baneiji  J. — It  is  not  possible  iu  these 
Provinces  to  apply  the  principle  of  English 
common  law  that  &  custom  is  not  proved  if 
it  is  shown  not  to  have  been  immemorial. 
To  apply  such  a  principle  would  bo  to  destroy 
many  customary  rights  of  modern  growth 
n.  AIL,  SI  folhnae.d.  GOKUL  DlCHHIT  v. 
MATIESHRI  DlCHHIT.  A-  W.  N-  1905 
P   266 

16  Evidence  as  to  custom  —  Power  of 
court  on  second  appeal  to  examine  evidence 
of  usage.     29  M.  24  Col,  1254  P.    I. 

17  Evidence  as  to  — Appellate  Court's 
Power  to  supplement  evidence— Tenants  Cus- 
tomary right  in  the  locality  to  cut  wood. 
SITAB  RAI  V,  UUB\LNAGESIA.     6    C-    L. 

J.  218 

See  Landlord  and   Tenant. 

18  Evidence  to  prove  cuitom  afc  varianca 
with  it  inadmissible-See  MAHOMMEDAN 
LAW  (Succession).  ISMAIL  KHAN  v.  IM- 
TIAZ-UN  NISA.   4  A.  L.  J.  792- 

19  Evidence  oj  cusioyn  wajih-ul-arz — Land- 
lord and  Tenant-TenanV s  right  in  trees  planted 
during  continuanca  of  tenancy  —  Ejectment 
of  tenant — Tenant  ivlio  has  lost  his  holding 
and  resides  in  another  villagt  in  lohich  his 
landlord  has  no  interest — Maf  rur  or  run-aioay 
tenant.— 

When  a  tenant  is  ejacted  from  his  hold- 
ing his  tenancy  determines  and  his  right  to 
the  trees  planted  iu  it  during  the  continu- 
ance of  the  tenancy  is  extinguished.  A  Wa- 
jib-xd-arz  contained  the  following  provision:  — 
"When  the  owner  of  the  grov«  gaon  se 
farar  lio  jata  hai'\  th*  gvova  in  the  absi^nce 
of  an  heir  becomes  nazul  and  is  possessed 
by   the  Taluqdar. 

Held,  that  a  tenant  who  leaves  a  village 
because  he  has  lost  his  cultivatory  holding 
in  it  or  has  been  «j3cted  from  it  and  goes 
to  reside  in  another  village  in  which  his  for- 
mer landloid  has  no  interest  cannot  be  said 
to  be  a  Mafrur  within  the  manning  of  the 
Wi'jib-ul  arz  ;  held  also,  that  the  Wojib  ul-arz 
was  no  evidence  of  the  local  custom  that  a 
tenant  lost  his  right  to  trees  or  plots  which 
did  not  form  part  of  his  cultivatory  holding, 
by  reason  of  his  having  lost  his  cultivatory 
holding  and  having  ceased  to  reside  in  the 
villsge  and  taken  up  his  residence  in  an- 
other village.— OHANDI  SINGH  v.  bYED 
ARJUMAND    ALI,     2  Q.  C-  281- 

20  Evidence  of  citsiom — Misl-ravjaj-iam 
—  Adm  Issibility  of. — 

The  plain  biSs  brought  a  suit  for  car  tain 
property  which  rested  mainly  upon  an 
alleg&tion  that  by  a  custom  obtaining  in 
their  family,  daughters  and  daaghtara' 
Boi.s  were  excluded  froin  iuhentanco.  In 
support  of  the  custom,  they  relied  on  raioaj- 
i-am  9»nA  the    o£i>il    eYi<^enc@.    One  of  the 
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questions   raised    iu    the   case    was   as   to  the 
admissibility    of  rawij-i-ani   iu  evidence. 

Held,  tiiat,  as  an  ol'ficial  record  of  a 
custom  Mlslrawaji  am  is  admissible  ia 
evidence.— BVJRANG  SINGH  v.  DAULAT 
SINGH,     7  O.  C   134. 

21  Family  or  teritorial,  how  to  -prove — 
Incidents  of  Khorposh  grant — Maintenanct 
grant,    duration    of. — 

A  family  or  teritorial  custom,  at  varianot 
with  this  general  characteristic  of  a  maia- 
tenanoe  grant,  must  bo  established  to  bo 
ancient  and  invariable  by  clear  and  un- 
ambiguous evidence  -14  Moo.  I.  A.  570 — 
W.  R.  G53— 12  B.  L.  R.  356  (P.  C.)  applied. 
TlTQRvM  MUKERJEE  v.  ELTAS  E.  CO- 
HEN.  1  C-  L-  J-  517  =  33  C-  205.  See  for 
other  facts   Col:    449   P.    L 

22  Family,  of  inheritance — Entries  ia 
Wdjih-ul-arz  as  evidence  of — Adoption  of 
sister's  son— Hindu  Law— 28  A.  488  Col:  174 
P.    I. 

23  Family  custom — Proof — Hindu  Law — 
Primogeniture — Evidence. 

A  eepecial  family  custom  involving  % 
departure  from  the  ordinary  Hindu  Law 
should  be  properly  proved  by  the  person 
who  setj   it  up. 

The  custom  of  primogeniture  held  es- 
tablished in  the  family  of  the  parties.  Ifc 
was  admitted  that  the  custom  prevailed  ia 
two  other  families  which  with  the  family 
of  the  parties  had  descended  from  a  com- 
mon ancestor.  The  Privy  Council  attach- 
ed importance  to  this  admitted  fact  as  lend- 
ing strong  antecedent  probability  to  the 
existence  of  the  custom.  It  was  also  found 
that  for  a  period  of  nearly  80  years  from 
th3  time  of  the  British  occupation  the  ea- 
joyment  of  the  estate  had  been  consisteufe 
with  the  alleged  custom  acd  for  the  earlier 
and  greater  part  of  that  term  had  beea 
inconsistent    with   any  other  legal   basis. 

The  custom  of  gaddlnashini  has  clearly 
an  important  bearing  on  that  of  primogeni- 
ture though  the  conoecfcioQ  bstween  them 
may  not  be  a  necessary    one. 

It  is  admissible  evidence  for  a  living 
witness  to  state  his  poiniou  on  the  existence 
of  a  family  custom  and  to  state  as  tha 
grounds  of  that  opinion  information  deriv- 
ed from  deceased  persons  and  the  weight 
of  the  evidence  would  depend  on  the  posi- 
tion and  character  of  the  witness  and  of  th© 
persons  on  whose  statements  he  has  formed 
his  opinion.  But  it  must  be  the  expressioa 
of  independent  opinion  based  on  hearsay 
and  not  mere  repetition  of  hearsay. — Much 
reliance  can  not  be  placed  on  such  evidence 
standing  alone.  GAHURADWAJA  PRASAD 
V.  SUPERUNDHWAJA    PRASAD.     6   C-  W- 

N  33=10   M    L.J.  266=27  I.  A.  238  =  23 

A.  37  (?•   C). 

i24  Family  custom— Hindu  Law-Mayukha- 
siicce.ision — Ci'llaierals- Propinquity- Aban  Tha- 
kurs  of  Oiidh — Succession  of  brothers  and 
nphews  irrespective  of  nearness  of  blood.   Proof 

of. 

In  Gujarat   tha  Mayukha  is  recoguized 
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as  an  authority  of  paramount  importance 
when    it  differs    from    ^h»  Mitakshara. 

According  to  tlie  Mayukha,  son;?  of  a 
brother,  who  is  dead,  share  along  witi) 
Burviving  brothers.  The  rule  does  not  go 
beyond    brothers'    children. 

Hdd,  that  the  parties,  Ahban  Thaknrs 
of  Gudh,  who  came  originally  from  Gujarat 
many  centuries  ago,  wore  governed  by  Ma- 
yukha,  and  no  custom,  contrary  to  the  rule 
of  succession  of  collaterals,  laid  down  in  the 
Mayukha,  could  be  found  established  by 
four  instances  of  modern  times.  Although 
the  migration  to^ok  place  before  the  MayukJia 
was  written,  it  may  well  be  that  the  rule 
was.  in  force  in  earlier  time,  and  tho,t  on 
this  point  the  Mayukha  only  embodied  and 
defined  a  pre-existing  custom.  OHANDIKA 
BAKSH  V.  MUNA  KUAR.  6  C  W,  N-  435  = 
4  B.  L  R.  676  =  89  I  A.  70  =  21  A  273 
(P.  C). 

25  Family  (yitstom — Succession  in  the  Dhal- 
bhoom  family  of  Qhatsila — Primogeniture — 
Evidence — Hindu  law — Mitakshara  school. 

Found,  by  custom,  that  lineal  primoge- 
niture is  the  rule  of  succession  in  the  Dhal- 
hhoom  family  of  ghatsila.  MOESH  CHUN- 
DER     DHAL    v.  SATRUGHAN     DHAL.     4 

B  L.  R.  872=6  W-  N.,  C  459=29  C  313 
(P    C  ). 

26  Family  custom— Primogeniture,  rule 
of  onus— Hindu  Law— Inheritance  32  0.  6 
Col.  157  P.  I. 

27  Family  usage,  essence  of — Discontinu- 
ance— Onus  of  proof — Hindu  Law — Joint 
family— Impartial  Raj  A.  W.  N.  1904  P.  244 
=  27  A.  203  Col.  489  P.  I. 

Notice   27  A.  203   read  for  23  A.  203. 

28  Haqs— Jethansi— Oral  evidence — Haqs 
Compromise.     10  C.  301  Col.  219  P.  I, 

29  Haqi-chaharam — Acquisition  of  site 
and  buildings  occupied  by  tenants — Com- 
pensation to  Zamindars  and  tenants — Right 
of.    A.  W.  N.   1903  P.  5  Col.    864  P.  I. 

30  Haq-ichaharam  Alaulad — Construc- 
tion of  document — Khairat  Bishanprit-Gift 
— Resumption  on  failure  of  male  descend- 
ants of  done.     31  0.  661  Col.  2091    P.  I. 

31  Hindu  widoio—\^[\\— Hindu  widoto 
— Revocation  of  joint  will  by  surviving  testator 
— Power  of  nlienation — Wajib-ul-arz  — Czd.s^ow 
--Custom  held  proved  oioing  to  admission  of 
its  existence  though  oral  evidence  in  sup-port 
thereof  deficient— Ties  judicata.  KISHAN 
DAYAL  V.  CHAMPA  KUAR.  B-  R-  80-4 
0  C  145 

32  Impartible  Raj,  alienation  of— Legal 
necessity,  debt  for— Custom— Successor,  liabi- 
lity of—Pachis  Saioal,  authority  of — Hindu 
Law. 

Alienation  by  the  proprietor  of  an  im- 
partible Raj,  which  is  inalienable  by  custom 
is  valid  if  made  for  legal  necessity  ;  and  his 
successor  who  takes  the  Raj  by  right  of 
■urvivorship  is,  under  the  Mitakshara  law, 
liable  for  the  debts  proved  to  have  been  con- 
tracted for  legal  necessity.  The  Pachis 
Swal  is  a   work  of  authority  in  respect  of 
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customs  prevailing  among  the  R'ias  of  tha 
Tributary  Mahals  of  Cuttack.  Nittanund 
M/trdiraj  v.  Sreekuran  Jugrjemath  (3  W.  R. 
116)  referred  t J.  GOP^L  PllO.S\D  P.HvRAT 
V  RAGHtJNATH  DEB.  9  C-  W-  N-  S30  = 
32  C   158 

33  Inheritance  —  Custom  amongst  th« 
Bhalo  Sultan  Chattris  in  Oudh  excluding 
daughters  and  their  issue  from  inhoritanco — 
Proof— Gen'^rai  Custom.  B\JRaNGI  SINGH 
V.  MaNOKARNIK\  BAKSH  SIlsGH.  12 
C  W.  N.  74  =  6  C.  L.  J.  766  =  9  B-  L-  X. 
1348. 

See  Hindu  Law —  Widow. 

34  Inheritance — Migrating  families — Fa- 
mily custom-Presumplion-Evidence,  custom 
—Savings  from  ancestral  property,  29  0, 
433  Col.  2167  P.,  I. 

85  Insufficient  evidence  as  to  custom — 
Finding  'in  favour  of  existence  of  custom  based 
upon — Second    appeal — Parties. — 

Held,  that  where  a  question  arises  aS 
to  the  existence  or  non-existence  of  a  parti- 
cular custom,  and  the  lower  appellate  Court 
has  acted  upon  illegal  evidence  or  on  evi- 
dence legally  insufficient  to  establish  aa 
alleged  custom,  the  question  is  one  of  law, 
and  the  High  Court  is  entitled  in  second 
appeal  to  consider  whetlier  the  finding  ig 
based  upon  sufficient  evidence.  Hashim  Ali, 
V.  Abdul  Rahman.  I.  L.  R.,  28  All.,  698 
approved.  Raj  Narain  Mitter  v.  Budh  Sen, 
I.  L.  R,  27  All.,  383,  referred  to.  R\M 
BILAS  u.  LAL  BAHADUR,  A- W-  N.  1908 
P.  112  =  5  A.  L-  J.  456=4  M-  L.  T  109- 
30   A.  311  (P    C). 

36  Judicial  notice — Cultivators  right. — 1 
0.    C.  231. .See    Cultivator  No.  2. 

87  Local— Tanjore  District— Landlord  and 
tenant.  27  M.  517    Col:  277  P.  JI. 

88  Mahomedan  Law  — Custom — Land  for- 
merly  used  as  graveyard— Fiight  vf  performing 
rites  at  the  graves— Regulation  IV  of  1627 
S.  26. 

Certain  land  at  Dharwar,  which  had 
formerly  been  used  as  a  graveyard  by  tha 
Mahomedan  community  there,  but  which 
had  been  disused  as  such  for  tweuty  or 
thirty  years,  was  sold  by  the  owner  to  de- 
fendant 4,  who  thereupon  commenced  to 
prepare  the  foundations  of  a  house  which  ha 
proposed  to  build  upon  it.  The  plaiutitfa, 
who  were  Mahomedan  residents  at  Dharware, 
brought  this  suit,  alleging  that  the  Maho- 
medans  of  Dharwar  were  accustomed  to 
perform  religious  rites  and  ceremonies  at 
the  graves  in  the  said  land,  and  prsying 
j  for  a  declaration  that  tliey  were  entitled 
so  to  do  and  for  an  injunction  restraining 
the    defendants   from  obatructing   them. 

Held  that  they  were  entitled  to  the  dec- 
laration   and  injunction    prayed    for. 

Per  Fulton,  J. — By  the  custom  of  the 
country,  founded  on  a  sentiment  which  may 
almost  be  described  as  universal,  the  ground 
in  which  human  relics  are  interred  is  re- 
garded as  for  ever  sacred.  The  membarg 
of   the  family   of  tho   dead  are   in    the  habit 
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of  performing  certain  roligioug  aorvicos  at 
thoir  tombs.  Tho  ownership  of  tlio  soil  may 
bo  vosted  in  othors,  hut  the  permission  to 
bury  in  tho  land,  granted,  as  it  must  be, 
carries  with  it  tho  ri>;ht  to  porform  all 
curftomarv  rites.  — RaMUAO  NARAYAN  v. 
RUSTUMKHkN,  3  B.  L-  R-  717=26  B- 
198 

89  Motap  —  Custom  of— Compotoncy  of 
Court  of  first  instance  and  not  of  appeal — 
30   B    220   Col    1055    P    1. 

40  Motap— Thalia  Garasias  of  Limri  in 
Kattiawar — Competent  Court.  6  B  L  R  98 
Col   1001    P  I. 

41  Motap.  The  custom  of  motap  exists 
among  tho  chundasama  garasias  of  the  village 
of  kharad  in  the  Dhanduka  taluka.  7  B  L 
R    821—30   B    220  Col    999    P    I. 

42  Marriage  jn  thoir  own  community — 
Against  validity  of  custom  — Among  Num- 
berdari  brahmins— 14  M  L  J  214  Col.  271 
P   JI. 

43  Mnkhi — Appointtnent  of — Salary  of — 
Bomhaij   Act    VII  of  1867. 

The  Plaintiff,  Dcsai  of  Patri,  sued  de- 
fendants, the  Jiwakdars  of  the  village  Kami- 
jala,  to  recover  certain  moneys  which  he 
had  been  forced  by  Government  to  pay  as 
the    salary  of    the    Mukhi    of   Kamijala: 

Held,  that  the  plaintiff  was  entitled  to 
recover  the  salary  of  the  Mukhi  from  the 
defendants,  as  it  was  found  that  the  right 
of  nominating  the  mukhi,  vested  by  custom 
in  the  Desai  of  patri  both  before  and  since 
the  enactment  of  Bombay  Act  VII  of  1897 
and  the  remuneration  of  the  Mukhi,  is  to 
be  provided  by  the  Bhagats,  who  hold  the 
village.  DESAI  BAWABHAI  v.  SURAJ- 
MAL  JI.    4  B.  L.  R.  266. 

44  Mutts- Governing  mutts  in  the  mat- 
ter of 'their  succession  — Proof  of  custom  — 
Election  of— MOHUNTH  PRAYAD  DAS  v. 
MOHUNTH  KIRPaRaM.  8  C- L  J,  499- 
See  Religions   Endowments. 

45  N  W.  P.  Rent  Act  XII  of  1881  Section 
93  (a) — Custom  allowing  remission  or  abate- 
ment of  rent — Plea  in  a  suit  for  rent. 

Held,  that  in  a  suit  for  rent  where  a 
tenant  has  not  obtained  an  order  for  abate- 
ment under  section  19  N.  W.  P.  Rent  Act, 
he  cannot,  in  answer  to  a  suit  for  rent, 
plead  a  local  custom,  whereby  his  rent  is 
proportionately  abated  if  the.  extent  of  his 
holding  has  diminished  by  reason  of  dilu- 
yion.  But  where  what  the  tenant  asks  for 
18  not  an  abatement  of  the  rent  of  the  hold- 
ing permanently  or  for  an  indefinite  period, 
but  a  remission  from  the  payment  of  the 
rent  for  a  particular  year  only,  for  such 
part  of  the  holding  as  in  that  year  is  pro- 
ved to  have  been  unculturablo  by  diluvion 
or  otherwise,  the  plea  is  not  of  abatement 
in  the  sense  of  Chapter  II  of  the  Act  but  a 
release  or  remission  by  the  landlord  of  part 
of  his  claim  for  rent  in  any  particular  year 
under  section  63  of  the  Contract  Act— such 
a  plea  based  on  a  local  custom  is  not  inad- 
missible.  W.  N.  All.  1893,  p.  29  distinguished. 
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BENI    PRASADKUARI   v.    DUKKni    RAX. 

WN  A    1901,  p.  69    23  A  270 

46  Occnpuncy  right — Local  usage  to  Irayii- 
fer — Proof  of  Local  usage. 

When  tho  question  was  whether  an  oc- 
cupancy holding  was  transfcraltln,  and  tha 
Lower     appellate     Court    found    as    follows. 

"There  is  abundant  evidence  on  the 
record  to  show  that  such  lands  are  actu- 
ally sold  in  tho  locality,  and  tho  kubalas 
filed   in    this   case    support   this    fact." 

Held,  that  this  did  not  amount  to  a 
finding  of  a  local  usage.  DING  NATH 
GHGSH   V.     NOBIN     CHUNDER    GHGbH. 

6  C.  W-  N-  181. 

47  Occupancy  holding— Transferability— 
Local  usage— Proof  of— 6  C.  W.  N.  861  Col. 
2137   P.    I. 

48  Opinion  of  witness  who  gives  evidence 
— Opinion  of  Judge  who  does  not  take  evi- 
dence. 1  L.  B.  R.  1900—1902  P.  80  Col: 
183  P.   I. 

49  Privacy— Custom  of-^Easements—Pre- 
sciiption. 

The  mere  fact  that  it  is  not  the  custom 
in  the  village  for  a  window  to  be  opened  over- 
looking another's  zenana  cannot  vest  in 
the  plaintiff  the  right  of  preventing  tho 
defendant  from  opening  a  window  m  his 
wall  where  tho  evidence  does  not  show 
that  the  villagers  have  been  in  the  habit 
of  preventirg  their  co-villagers  from  open- 
ing windows  in  such  a  manner.  Defendants' 
not  opening  a  window  for  60  years  in  big 
wall  does  not  give  the  plaintiff  right  by 
prescription  to  prevent  him  from  opening 
a  window  in  that  wall  unless  it  bo  shown 
that  the  plaintiff  has  been  exercising  tht 
right  of  preventing  the  defendant  from  open- 
ing such  a  window  for  a  period  suffi- 
cient to  establish  a  right  by  presciption. 
SRI  NARAIN  CHOWDHRY  v.  JaDOO 
NATH   CHOWDHRY,     5    W-  N  G-  147- 

50  Pre-emption — Custom— Hindus  of  Behar 
— Right  of  non-residents — Invalid   sale. 

The  plaintiff  was  a  Hindu  resident  of 
a  village  in  the  N.-W.  P.  and  was  not  a 
native  of  Chapra  in  Behar,  where  the  pro- 
perty was  situate.  He  claimed  tho  property 
in  suit  by  right  of  pre-emption. 

Held,  that  although  there  was  a  custom 
of  pre-emption  prevailing  among  the  Hindus 
of  Behar,  the  plaintiff  was  not  entitled  to 
make    tha    claim. 

There  is  no  right  of  pre-emption  in  re- 
spect of  an  invalid  sale.  PARASTH  NATH 
ThiWARI  V.  DHANAI  OYH.  9  C.  W-  N* 
874. 

61  Preemption — Contract — Effect'  of — 
Fresh  settlement— Custom — 3  A.  L.  J.  561 — 
A.  W.  N.  1906  P.  174  Col:    307    P.  II. 

Note  A.  W.  N.  1906  P.  174  read  for  A. 
W.  N.  1905  P.  174. 

52  Pre-emption — Wajih  ul-arz — Inference 
from   entry  in  previous    Wajib-ul-arz. 

A  village  Wajih-ul-arz  prepared  in  the 
year  1833  contained  only  the  following  entry 
with     reference     to    pre-emption;     **  Custom 
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of  pre-emption  :  No  pr8-«mption  suit  has 
been  institvited,  bat  the  custom  of  pr«-omp- 
tion  is  accopted.  But  th«  Wajib-ul-arz  of 
the  same  village,  prepared  in  18G1  was  more 
explicit.  It  raa  as  follows  :  "  iMontioa  of 
the  right  of  pro-emptioa  :  When  it  is  desir- 
ed to  transfer  a  share,  the  heirH  and  near 
brethren  have  the  right  first.  On  their  re- 
fusal to  take,  the  transferor  is  competent 
to  sell,  mortgage  or  assign  to  any  one  he 
likes. 

Held,  that  in  the  Wajih-ul-az  of  1883  the 
▼illagera  intended  to  reproduce — and  under- 
itood  they  were  in  fact  reproducing  — the 
custom  of  pre-emption  that  prevailed  in 
1864:  that  therefore  the  provisions  of  the 
!\[ahomedan  law  were  not  applicable. — 
POHKAB  SINGH  v.  MUHAMMAD  HUSAIN 
KHAN.    8  A.  L.J.  461  =  28  A.  679. 

58  P''&-em'ptio)i —  Wajib-ul-arz. — Entries 
in — Ahsenoi  of  custom  loith  regard  to  pre-emp- 
tion— Muh  immadan  Law — ^'Transfer,"  mean- 
ing of. 

The  Wajib-ul-arz  of  a  village  provided 
that  "  tho  custom  of  pre-emption  prevails" 
and  that  "  every  co-sharer  has  tho  right  to 
transfer  his  property,  subject  to  the  right  of 
pre-emption."  It  did  not  set  forth  what  tho 
custom  was,  and  the  plaintiffs  also  in  their 
plaint  did  not  allege  any  particular  custom 
as  prevailing  in  the  village  in  question. 

Held  that  the  only  rule  of  preemption 
that  could  apply  was  the  rule  of  Muham- 
madau   Law.    9  All,  513,  followed. 

The  term  intiqal  as  used  in  the  pre-emp- 
tion clause  of  a  Wajib-ul-arz  includes  trans- 
fers of  ail  kinds,  mortgages  as  well  as  sales. 
JAGDAM    SAHAI  v.    MAHABIR    PRASAD. 

A.  W.N.  1905  P.  190. 

54  Frf-emption — Wajib-ularz  —Custom — 
Effect  of  perfect  partition,  no  new  Wojib-ul- 
arzes  for  the  neio  viahals  being  framed. 

Where  a  village,  in  which,  according  to 
the  wajib  ul-arz,  a  custom  of  preemption 
existed  amongst  the  co  sharers,  was  divided 
by  perfect  partition  into  three  mahals,  but 
no  freah  Nvajib-ul- arzes  were  framed  for  the 
new  mabals,  it  was  held  that  the  custom  was 
either  aljrogated  in  its  entirety,  or  remained 
applicable  in  its  entirety,  to  the  co-sharers 
in  the  various  new  mahals  inter  se.  Badri 
Prasad  v.  Haslimat  All  infra  p.  299,  discussed. 
Dalgavjan  Singh  v.  Kalka  Singh,  I.  L.  R.  23 
All.,  referred  to.  GOBIND  RAM  v.  MASIH- 
ULLAH  KHAN.  4  A.  L.  J-  137-=  A.  W-  N. 
1907  p.  89=29  A.  296- 

55  Prirao  geniture,  rule  of— Orissa,  land 
tenure  in  Hindu  Law — Inheritance.  32  C. 
6   Col.  158  P.  I. 

56  Proot  of— 2  C.  L.  J,  700  =  A.  W.  N.  1906 
P.  26G.     S>^e  No.  15  supra. 

57  Proof  of — Mahomedan  Law— Inherit- 
ance—Evidence  of  custom  at  variance  with 
Maiiomedan  Law,  23  A.  20.     See  Col.  79H  P.  1. 

68  Proof  of — Relation  between  upper 
and  lower  riparion  owners  regarding  right  to 
use  river  water.     35  0    851  Col.    1807  P  I. 

59  Proof  of— Wajib-ul-arz— Construction 
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Ekjaddi,  meaning  of— Presumption  in  favour 
of   entry     in     Wajib-ul-arz.     4    O    C    71   Cul 
558    P  II. 

59  Proved  custom  supersedes  general 
law  —  Validity  of  transfer  by  one  who  ia 
not  guardian  —  Voidable  and  void  trans- 
fers—Redemption. 11  O  G  1  Col  1838  P  I. 

60  Proved     custom     superaedea     general 

law Pre-emption  — Customary      right  — 

Hindus   of   Behar— Pleadings— Right    of  pre- 
emption, assertion  of.     35  C  575  (3ol,  71  P  II, 

61  Question  of  existence  or  non-existtnca 
— Second  appeal— Court  acting  on  illegal  evi- 
dence-Question of  law.  3  A  L  J  4G7— 28 
A   698   Col    1250   P    I. 

62  Right  to  use  of  water — Riparion  own- 
ers—Right' to  construct  damson  a  stream — 
Prescriution— Injunction.  29  C  100  Col.  1385 
P    I. 

63  Special  or  local  if  to  be  proved  to 
establish  permanent  tenancy— 32  G  51  Col, 
292  P    II. 

64  Saraogis— AMegod  custom  of  exclusion 
of  daughters  from  inheritance  to  fathers  not 
proved. 

Semble:     24  A.  242  Col.  180  P.    I. 

65  Succession  of — Illegal  Marriage — Brah- 
man marrying  a  Chattri  (Rajput)  girl— Ille- 
gitimacy of  the  issue.  3  A  L  J  209—23  A 
458    Col    272    P    II. 

66  Succession  —  Tank  estate— Custom  — 
Mahomedan  Law  — 112  P  L  R  1903—66  P 
R  1903  -30  C  843—66  P  B  1903—30  I  A  90 
— 5   B   L   R   488   (P  C).  Col   410  P    II. 

67  Succession — Pagwand  Chundawand 
11    P  R  1905    (See   Custom,   Punjab). 

68  Tank   estate    30   0   843   Col   410    P  II. 

69  Trade  of — In  Bombay— Agreement  oa 
printed  form — Inconsistency  between  print- 
ed and  written  provisions — 6  BLR  948 — 
30   B    1    Col.  606  P.    II. 

70  Trade  of— Damages— Inf-  rio)  ity  of  qua- 
lity— Burden  of  proof — Evidence — Method  of 
ascertaining  damages. 

In  a  suit  for  damages  by  a  purchaser 
of  goods  on  the  ground  of  tha  -joods  biing 
below  the  guaranteed  standard  oi  quality 
it  is  not  necessary  for  the  plaintiff  to  prove 
the  alleged  inferiority  in  quality  bv  an  ux- 
amination  of  the  entire  balk,  an  examina- 
tion of  a  fair  number  of  samples  takt  n  from 
dilferent  portions  of  the  bulk  is  sufficient 
for    tho    purpose. 

In  the  case  of  sale  of  ju(e  the  method 
of  ascertaining  damages  is  stablished  and 
recognised  in  the  trade,  lb  is  nob  neces- 
sarv'for  plaintiff  to  show  how  he  dealt  with 
the  jute  which  was  delivered,  and  whether 
he  suffered  any  and  what  loss  by  reason 
of  the  jute  not  being  up  to  the  warranted 
standard.  Tho  buyer  was  hold  entitled  ia 
respect  of  the  inferiority  alleged  in  this  casa 
to  an  allowauc©  of  six  aunaa  per  miund, 
the  rule  being  to  allow  two  auna^  per  niaund 
for  a  deficiency  of  5  per  cent,  of  Hossiaa 
Warp.       BOISOGOMOFF      v.     NAHaPIBL 

JUTE  COMPANY.    6  C  W  N  496=29  C 
823. 
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71  Trade  of  —  Brokerage  usage  of  trade- 
in  ivhat   circumstances  Court  may  assume. 

In  order  that  an  alleged  trad©  usage 
may  be  imported  into  a  contract,  or  applied 
to  the  relationship  between  parties,  it  mast 
be  shown  that  it  is  invariable,  certain, 
reasonable,  and  general,  and  it  must  appear 
to  bu  so  well  known  and  acquiesced  in  that 
it  may  be  reasonably  presumed  to  have 
beon  an  ingredient  tacitly  imported  by  the 
parties  into  their  contract  or  relationship. 
Volkart  Brothers  V.  Vettivelu  Nadan,  (IdvST) 
I.  L.  R.  11  Mad.  469,  referred  to.  MILLER 
V.  MOHAMED  CASSIM  SUEERAZEE.  8 
L.  B.  R  1905  P  41. 

72  Trade  of  Contract  of  sale  of  goods- 
Vendor  and  purchaser -Speculations  on  the 
rise  and  fall  of  market  Damages  -Rates 
fixed  by  joanchayat  nominated  by  parlies  — 
8  0.  W.  N,    57  (P.  C.)— See   CuL  604  P.   11. 

78  Trade  o/— Kacchi  Adat  sr/s^ew— Kabalas 
between  agent  and  debtor— Bioker's  gala. 

Under     the   Kacchi    Adat  system,   when 
an    agent  receives   an  order  he   sends   for   a 
broker   and  settles    the  rate    with   him.  The 
rate  so  settled   becomes,   from  that  moment, 
binding   upon  both  the  agent  and  the  broker: 
»nd    tho   broker   remains   peisonally    bound 
till    he   brings  a   party    willing   to   take   up 
the    contract.     The   broker,    in  such   a  case, 
adopts  one   of  two  ways.     He   either   brings 
a   party   willing   to    take   up  and   introduce 
him   to   the   agent,    and   the  party  and  the 
agent    then     exchange     Kabalas    with   each 
other  :   or,  where   a  broker   has  a  contract  of 
his  own  ready,  he  agrees  to  transfer   it  to  the 
agent   and    then   bringa    together  the   agent 
»nd    tho   other  party   to   his  (broker's)   con- 
tract, and  these  two  then  exchange    Kabalas 
with    each     other.    If   when     the     party  ii 
brought  to   the  agent,  the  market    rate  ii 
the   same  as   the   rate  settled  by   the  agent 
with    tho   broker,    the   broker  gets   nothing 
beyond    his  commission,    If  the  rate   is  less 
than    the  rate  originally  settled   by  the  bro* 
ker,  the  difierence   between  the  two  rates  has 
to   be   borne   by  the  broker   and  paid   to  the 
person,    with   whom   tha  original    rate   was 
settled.    If,  ou  the  other   hand,   it  is   more, 
that  person  has  to  bear  the  difference  and  pay 
it  to  the  broker.    This  payment  of  differenct , 
which   is  either    against,  or    in   favour    of, 
the   broker,    according    as   the   rate  in   the 
market  is  less  or  higher   than   the   original 
rate,  is   called   the   broker's   gala.    It  is  not 
usual    for   a  Kaccha  adatia    to   disclose   the 
name  of   his  principal   to   the  person   with 
whom  he  enters  into  contract.     7H  L  630 
and  4  ch    Ap  3  referred   to.    FAKIRCHAND 
LALCHaND    v.   DOQLUB    GOVINDJI,    7 
B  L    R.  218. 


74  Trade  of—Pakki  adat— Custom  of  trade 
in   Bombay, 

According  to  the  custom  of  trade  in 
Bombay,  tha  following  are  the  incidents  of 
the   Pakki  adat   system.— 

(1)  A  Pakka  adatia  can  allocate  any 
up-country     conatitu«nt's  order   to   himself, 
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without   the   knowledge,   consent,  or  permia- 
«ion   of   the   constituent.     This    may  be  call- 
right   of   allocation   in    the   first   in- 


ed   the 
stance. 

(2)  A  pakka  adalia  receives  an  order 
to  buy  or  sell.  Accordingly  he  enters  into 
a  contract  with  a  Bombay  merchant.  Sub- 
sequently, but  before  the  duo  date  the  pakka 
adatia  enters  into  a  cross  contract  with  the 
same  merchant  on  his  own  account  (the 
pakka  adatid's)  and  either  squares  the  ori- 
ginal contract  or  keeps  the  two  contracts 
open  till  due  date.  He  is  entitled  to  do  that 
and  yet  keep  the  order  of  the  first  consti- 
tuent open  till  the  due  date  bo  as  to  hold 
the  said  constituent  bound  on  that  date  to 
deliver  or  take  delivery,  as  the  case  may 
be. 

(8)  In  the  case  put  in  abovo  (No.  2), 
instead  of  entering  into  Iho  cross  contract 
on  big  own  account,  tho  pakka  ndatia  can 
enter  into  it  on  behalf  of  anoth.  r  consti- 
tuent.    The   same    result    follows. 

When  a  'pakka  adatia  receives  a  .'•econd 
order  from  his  constituent  to  enier  into  a 
oro-gs- contract  and  cover  his  fiist  order 
against  due  date,  the  pakka  adalia  is  not 
bound  to  carry  out  the  second  order  in  case 
owing  to  loss  of  credit  ho  is  unable  to  do 
so  and  all  that  he  is  bound  to  do  is  to 
inform  the  constituent  accordingly,  so  as 
to  enable  the  latter  to  put  through  his  or- 
der through  some  other  -pakka  adatia.  KAN- 
JI  DEVJI  et  al  v.  BHAGVANDAS  NA- 
ROTAMDAS.    7   B    L   R  57. 

75    Trade  of—Pakki  adat  system— Custom 

of  trade  in  Bombay— Incidents   attaching  it. 

The   evidence    in    the   case     cstablish«d 

the  following  propositions  in  connection  with 

pakki-adat  dealings:— 

(1)  That  the  pakka-adatia  has  no  author- 
ity to  pledge  the  credit  of  the  up  country 
constituent  to  the  Bombay  merchant,  and 
that  no  contractual  privity  is  established 
between  the  up-country  constituent  and  tha 
Bombay   merchant. 

(2)  That  the  up-country  constituent 
has  no  indefeasible  right  to  the  contract 
(if  any)  made  by  the  pakka-adatia  on  rt- 
ceipt  of  the  order,  but  the  ■pakka-adatia  may 
enter  into  cross  contracts  with  the  Bombay 
merchant  either  on  his  own  account  or  on 
account  of  another  constituent,  and  there- 
by cancel   the  same. 

(3)  The  pakka-adatia  is  under  no  obli- 
gation  to  substitute  a  fresh  contract  to  meet 
the  order   of  his  first  constituent. 

Held,  that  the  contract  of  a  pakka-adatia 
in  circumstances  like  those  in  the  present 
case,  is  one  whereby  he  undertakes,  or 
guarantees  that  delivery  should,  on  due  date, 
be  given  or  taken  at  the  price  at  which  the  or- 
der was  accepted,  or  diderences  paid;  in  effect 
he'undertakes  or  guarantees  to  find  goods  for 
cash  or  cash  for  goods  or  to  pay  the  difference 
7  Bom.,  L.  R.,  57  confitmtd.  BHAGWAN 
DAS  NAROTAMDAS    v.   KANJI    DEOJI.     7 

BLR.  116=80  B.205. 
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76  Trade  of — Principal  and  agent  —Sali 
and  purdiase  according  to  the  instructions  of 
constittunt — First  contmci  -Cancelling  the  con- 
tract— Liability  on  the  jlrat  contract — Balance 
— Adjustment. 

Whore  a  plaintifi  on  a  constituent's  in- 
structions buys  a  certain  number  of  bales 
of  cotton  at  a  given  price  and  later  on  his 
Instructions  sells  a  similar  number  of  bales 
ftt  the  same  price,  then  as  between  the  con- 
stituent and  the  plaintiO  his  liability  on 
the  first  contract  is  treated  as  balanced 
and  adjusted. 

To  speak  of  these  contracts  of  sale  or 
purchase  as  being  "cancelled"  is  perhaps  not 
accurate;  but  what  is  meant,  is,  that  a  con- 
tract of  the  one  class  is  followed  by  a  con- 
tract of  the  other,  having  the  o£Fect  of  can- 
celling or  reducing  the  liability  on  the  first. 
7  B.  L.  R.,  67  distd.  CHANDULAL  SUK- 
LAL  V.  SIDHRUTHRAI  SOOJANRAI.  7B 
L  R  165-29  B  29i. 

77  Transferability  of  tenure— Tenure  of 
homestead  laud  created  before  the  Act  T  P 
▲  Landlord  and  Tenant.  32  C  1023  Col.  1275 
P.   I. 

78  Unreasonable  or  invalid  —  Enhance- 
ment of  rent  even  when  improvements  arc 
effected  by  tenant.     28  M.  444   Col.  1674   P.  I. 

Gnitom  of  the  Punjab. 


I. 

Abadi . 

II. 

Adoption. 

III. 

Alienation. 

IV. 

Alluvion    and  diluvion. 

V. 

Application   of  custom  to  Trhom 

VI. 

Common  laud. 

VII. 

Declaratory    suits. 

vni. 

Escheat. 

IX. 

Gift. 

X. 

Inheritance  and  sucoesiloQ. 

XI. 

Maintenance. 

XII. 

Marriage. 

XIII. 

Occupancy  rights. 

XIV. 

Partition. 

XV. 

Preemption. 

XVI. 

Religious  Etidowments. 

XVII. 

Reverdioner's    suit. 

XVIII. 

Son's  light  to  cuntast  alienation. 

XIX. 

Tribal  custom. 

XX. 

Wajib-ulaiz, 

XXI. 

Waiver. 

XXII. 

Widow. 

XXIII. 

Will. 

I.    Abadi 

Menials  right  to   build   moique.     19  P.  R» 
1901  Col.  4  P.  I. 

II.    Adoption. 

(a)  How  made. 

(h)  By  whom  made. 

(c)  Who  may  be  adopted. 

(d)  Power  to  set  a^ide  adoption 

(e)  Relinquishment  of  statua  by  adopt- 

ed soa. 
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(f).     Succtssion    of  adopted   son. 
(g).    Suit  to  set  aside  adoption. 

(a)  How  mad« 

1  Adoption — Mert  deed  and\  admission  of 
adoption  iyi- sufficient    contrary  to  Rivaj-iam. 

Held,  that  mere  execution  of  a  register- 
ed deed  of  adoption,  coupled  with  an  ad- 
mission in  the  suit  to  contest  it,  is  not 
sufiB-cient  to  constitute  and  prove  a  custom- 
ary adoption,  and  to  hold  that  such  an  act 
per  ae  is  suificiont,  would  reduce  adoption, 
a  well-recognized  institution  with  its  peculiar 
features  and  special  legal  incidents,  to  th< 
mere  level  of  an  ordinary   bequest. 

Held,  also,  that  where  a  Rivaj-i-am  re- 
quires that  either  a  special  feast  should  ba 
given  to  the  brotherhood  or  that  the  deed 
of  adoption  be  executed  in  thoir  preieuoo 
but  neither  of  the  facts  is  shown  to  have 
taken  place,  the  mere  execution  of  a  re- 
gistered deed  of  adoption  per  se  is  not  suf- 
ficient to  constitute  a  valid  customary  ad> 
option  164  P  R  1904  followed,  40  P  R  1906 
distinguished.  LAOHIBIAN  SINGH  v.  MIT 
SINGH.    29PWE1907. 

2  Adoption — Mere  deed  and  admission  of 
insufficient — Limitation  Act  1877  Schedule  TI, 
Article  118  —Suit  to  declare  an  adoption  invalid 
— Custom  — Adoption— Gift  — Daughter's  aon  — 
Kathana  Qujars  of  Gujrat. 

The  mere  registration  of  a  deed  would 
ordinarily  be  insufficient  to  constitute  a 
valid  adoption  and  would  have  to  be  por- 
facted   by  other  acts. 

Article  118  of  the  Limitation  Act  1877 
is  inapplicable  where  the  person  adopting 
has  no  inherent  power  to  adopt — 144  P  jR 
1892  followed,  13  Cal  308  P  G  referred   to. 

Held,  that  a  gift  of  ancestral  property 
to,  and  adoption  of,  a  daughter's  son  by  a  - 
Kathana  Gujar  of  Gujrat  without  the  con- 
sent of  collateral-'  are  invalid  by  custom. 
-PR  140  of  1893,  35  of  1896,  45  of  1^81 
18  of  1880,  53  of  1889,  8  of  1891  referred  to. 
MUHAMMAD    DIN   w.  SADAR  DIN.     67  P 

R1901  .     , 

3  Adoption— Sndhu     Jat    of    .vlauza    Raja 

Jang— Lahore     District— 67   P.  R.    1902   Col; 
2046   P.    1. 

(h)    by  whom  made. 

4  Adoption  by  childless  proprietor — Suii 
for  possessioK  against  adopted  son — Right  of 
sach  collateral. 

One  Mangtft,  a  childless  Jat  oi_^Tahsil 
Samrala,  DisLrict  Ludhiaua,  died  in  1886 
after  having  rogistcrod,  in  1S85,  a  deed  of 
adoption  in  favour  of  Basanta,  his  brother's 
daughter's  son.  In  1399  Sova,  ludar  and 
Bisben,  colhUeraig  of  Mangta,  sued  for 
possession  of  Mangta'a  estate,  uf  which  Ba- 
santa got  possession  on  Mangta's  death.  The 
remaining  collaterals  worr,  impleaded  as. 
defendants.  Father  cf  Indar,  plaintiff,  died 
IB  1884  boiorft   tba    deed  oi  adoption    v?»3 
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regietei-.d     wbou    ludar   was   minor. 

J/flf?,  tbat  t.he  claim  of  all  the  rover- 
sioiiors  excipt  Indar's  was  barred  by  limi- 
tation. His  claim  for  his  share  was  sus- 
tainablo  by  the  fact  of  his  minority  at  the 
time  when  the  cause  of  action  arose  in  his 
favour. 

Jlcld,  alao,  that  any  oollatorals  not 
claiming  his  share  did  not  ontiilo  Indar 
to  any    extra    share. 

The  right  of  succession  of  collateral 
heirs  to  the  nstato  of  a  Punjab  agriculturist 
is  not  a  single  indivisible  right  so  as  to  give' 
each  coll.iteral  a  cause  oi  action  for  the 
wbole.  The  sbaro  of  each  heir  is  capable 
of  exao'  determinalion,  and  the  right  of 
of\ch  plaiulill  depends  upon  his  own  title 
and  upon  that  title  alone,— P  R  2  of  1882, 
176  of  1839  followed  ;  68  of  1889  referred  to. 
BASANTA  V.  INDAR.     51  F  I*  R  1803. 

6  By  childless  i^roprietor—Qift  by  widow 
— Kaihana   Gitjars    of  JJiehim, 

Ilcldy  that  by  custom,  adoption  ia  not 
recognized   among   Kathana    Gujar?. 

Brld,  also,  that  among  Kathatia  Gujirs 
of  Jhelum  a  childless  propriator  or  his 
widow  has  no  power  by  custom  to  naalce  a 
gift  of  ancestral  property  in  favour  of  one 
of  the  collateiald  of  the  proprietor  without 
the  consent  of  others —P  B  140  onS93,  35 
of  1896,  16  of  1889,  8  of  1891  referred  to 
JUMMA  V.  MUBARIK.     70  P  R  1901 

6  By  daughter  to  her  adopted  son — Re- 
veroionuf  of  last  male  owner  suing  for 
popsession  oi  the  land  acquiescence.  1  P  R 
1907—81    P    W  R    1907   Ool   1901   P   I. 

7  By  soilless  proprietor  —Custom — Adoption 
'-Appohttmcnt  of  heir-Evidence-Punjah  Courts 
Aci  {XVIII  of  iS!i4),  Section  70(2)  {b)—Suit 
to  set  aside  adoption   not   a   land   suit. 

The  plaintiffs,  brother  and  nephew  of 
a  cViilJlesa  mala  proprietor,  sued  for  a  de- 
claration that  the  defendant,  another  nephew, 
in  whose  favor  the  proprietor  had  execut- 
ed and  registered  a  deed  of  adoption,  was 
not  his  duly  adopted  son  and  that  the  plain- 
tiffs were  his  reversioners  entitled  to  suc- 
ceed to  his  property  including  his  land  after 
bis  death.  The  alleged  adopted  boy  was  19 
years  old  v;hen  the  deed  was  executed,  By 
custom  of  the  tribe  to  which  the  parties  be- 
longed the  proprietor  was  entitled  to  appoint 
him   as  his   heir. 

It  was  found  that  the  proprietor  treat- 
ed the  boy  as  his  son,  both  previous  to  and 
after  the,  execution  of  the  deed,  and  stated 
in  Court  that  he  had  adopted  the  boy  during 
his  infancy  in  the  presence  of  the  brother- 
hood. 

Tbe  original  Court  dismissed  the  sait, 
but  the  Divisional  Judge  on  appeal  decreed 
the  claim,  holding  that  adoption  during 
infancy  was  not  proved  and  the  execution 
and  registration  of  the  deed  v/as  not  suffi- 
cient  to  establish   adoption. 

On  appeal    to  the  Chief   Court.— 

Held,  that  the  adoption  during  infancy 
was  sufficiently  proved,  but  iven  if  it   was 
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not  proved,  the  execution  of  deed  coupled 
with  the  adopter's  stalemont  in  Court  and 
continuous  subsequent  treatment  was  auffl- 
cient   to  establish    adoption. 

That  the  adoption  of  a  grown  up  youth 
is  not  ijivalid  by  oubtoni  when  appointment 
of  an  heir  is  allowed 

Held,  also,  that  a  claim  for  declaration 
of  heirship  apart  from  sfjtting  aside  of  the 
deed    of   adoption  would  not  lie 

That  the  suit  wa?i  not  *'  land  suit  " 
within  the  meaning  of  the  Punjib  Courts 
Act  and  further  appeal  did  not,  lie.  The 
Chief  Court  treated  the  r. pplicatiun  as  a 
further  nppeal  under  f-eclion  70  (1)  (b)  of 
the  Courts  Act. 

That  under  provi-so  IV  to  clause  (1), 
(6)  of  section  70  of  the  Punjab  Courts  Act 
the  Chief  Court  is  competent  not  only  to 
decide  th^  question  of  custom  raised  but 
also  to  discuss  the  evidence  bearing  on  the 
points  to  which  the  question  of  custom 
relates,  BUDH  SINGH  v.  MULA  SINGH. 
18  P  L  E  1905 

8  By  widow — Adoption,  daughter's  son 
— Jats  of  Hushiarpur  Disirict — Declaratory 
suit  to  set  aside  an  adoption  — 178  P  Li  R 
1901  Coi    1899   P  I. 

9  Kashmi7-i  Fundi- s  — Adoption  by  widow 
without   hu!-band's  authoritij   valid. 

An  adoption,  even  tiiough  efTocted  by 
the  widow  without  her  late  husband's  per- 
mission, is  valid  by  tbe  custom  prevailing 
among  Kashmiri  Pundiis  of  tbe  Delhi  Dis- 
trict, which,  in  this  respect,  makes  no  dis- 
tinction between  boys  who  are,  and  boys 
who  are  not,  members  of  the  deceased  hus- 
band's family,  provided  always  that  the 
adopted  boy  must  be  a  Kashmiri  Pundit. 
They  are  not  governed  by  mitakshara  Law 
in   Buch   matters. 

Tha  evidence  in  support  of  the  alleged 
custom  must  be  such  as  shows  that,  gene- 
rally, in  the  district,  the  custom  was  fol- 
lowed to  the  exclusion  of  persons,  who,  if 
it  had  not  been  for  the  custom,  would 
presumably  have  *'  er.iorced  their  rights  un- 
der the  general  law "  16  A  221  approved. 
MAHARAJ  NARAIN  v  BANOJI,  34  P  R 
1907. 
(C)  'Who  may  be  adopted. 

10  Brothers  daughier,  son — Burden  of 
proof — Nonagricutural  Brahmini  of  Chiragh 
Delhi  village  Near  Delhi.  86  P  R  1904  Col 
2047  P  I. 

11  Daughter*s  son,— Custom — Jats  of  DasU' 
ha   Tahsil,   Hoshiarpur  Vistrict. 

The  adoption  of  a  daughter's  son  by  a 
Jat  proprietor  in  tbe  Dasuha  Tahsil  of  the 
Hoshiarpur  District  is  not  opposed  to  cus- 
tom.    BISHNA  V.  BANTA.    183  P  L  R  1905 

=  69  P  R  1906. 

i2  Daughter's  scn^-Hindu  Nandan  Jats. 
of  Dasuha  tahsil^  Hoshiarpur  district — Cus- 
tom of  district — Setting  up  different  custom 
in  particular    got — Omis   of  proof. 

Where    the  Riiooj-i-am   applicable  to  the 

Jats    of    Hoshiarpur    District,    declaring   th« 

,  validity  of  the   adoption   of  a  daughlec's  60Q 
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in  tbo  prep.enco  of  male  collaterals,  is  also 
support (>cl  by  the  circumstance  that  in  many 
gols,  such  adoption  lnul  actually  taken  place, 
the  burden  of  provitig  the  invalidity  of  such 
adoption  as  rogardB  a  particular  got  rests  on 
the  peisou,  who  seeks  to  set  aside  such 
adoptioi,  50  P  R  189S  (F  B),  and  M  P  U 
1899  R  92  P  R  IBIU  disLiuguiahed.  ACH- 
HAR  SINGH  V.  MWHTAB  SINGH,  81  P 
R  1907. 

13  Daiightei's  son—DliUlon  Jats  of  Tah- 
sil   Tarn   Tar  an,  Amritsar  Dt. — Custom. 

Held,  that  the  custom  of  adoption,  as 
embodied  in  tbo  Riioaji-ani  of  1865,  prevails 
among  Dhillon  Jats  of  Tahsil  Tarn  Taran 
of  the  Amritsar  Distriot,  and  that  ths  adop- 
tion of  a  daughter's  sou  is  valid  under  the 
said  custom.  50  P.  R.  1893  (F.  B.),  140  P.  R. 
1894,  33  P.  R.  1900,  86  P.  R.  1907  referred 
to.     SOHNA     V.     SUNDAR   SINGH.     85    P. 

B-  1907' 

liefere7ices:—50  P.  R.    1893     (F.  B.),  140  P 

B.   1894,   33  P.    R.    1800   and  86  P.  R.  1907  R. 

14  Daughter's  sov—Dliillon  Jats  of  Tah- 
bU  Torn    Taran,  Amritsar    District — Custom. 

By  custom,  a  souless  Dhillon  Jat  of 
Tahsil  Tarn«Taran  has  power  to  adopt  his 
dau£?hter's  son.  50  P.  R.  1893  (F.  B.)  refd. 
BUTA  SINGH  v.  RAM  SINGH.  88  P.  R- 
1907. 

15  Acloption  of  daughfer's  son  among 
Dhillon  Jats  of  Tahsil  Tarn  Taran,  District 
Amritsar. 

Il'ld,  that  adoption  of  daughter's  son 
among  Dhillon  Jats  of  tahsil  Tarn  Taran, 
District  Amritsar,  is  valid  according  to 
custom  Civil  appi  al  No  960  of  1895  followed. 
BELA  SINGH  XJ.  AM\R  SINGH.  2  P-  V/- 
B    1907  =  26  P.  L.  H    1907 

18  Daughter's  son  —  Burden  of  proof — 
Sokhu  Jats  of  Tel'sil  Dipki.,  Sialkot  District 
69    P.  R.    19Q7    Col.  2046  P.  I. 

17  Distant  ognat^-^'  Jats"  of  Amritsar 
District 

Held,  thnt  according  to  custom  prevail- 
ing among  Jais  of  Amritsar  District,  adop- 
tion by  a  cbildless  pioprietor  »of  a  distant 
agnate  in  the  presence  of  nearer  ones  is  not 
invalid      NIDHANA    v.    PFTAMAN.     7  P    L- 

R.  1907-43  P  W  R  1907-10  P-  R-  1908- 

18  Faskeis  si^'^c?'s  sou's  son— Jats  of 
Kctdipur — Tahsil  Gurgaon — Plea  of  limitation 
to  defence — Indian  Ijimiintion  Act  (XV  of 
1877),   Ss.  4  and    28. 

■  In  1893,  R.  ndop'ed  G.  bis  father's 
Bister's  son's  son.  Oiie  of  the  revorsionerg, 
respondent,  N.  (Lambardar).  actually  afiixed 
his  «cal  to  the  mutation  proceedinga.  But 
none  of  the  reversioners  bronglifc  any  suit 
to  get  the  adoption    set  asidi.-. 

Shortly  afiijr  :^'s  derUh  G.  sued  R's  rever- 
sioners to  get  his  land  in  Kadipur,  Tah.il  Gur- 
gaon. Thf^  first.  Court  denr.'.ed  the  claim  find- 
ing the  adoption  proved  and  valid.  The  Divi- 
Bional  Ooui  t  G  jn^rm  il  the  ddcrce  inferring 
validity  of  the  adopiion  from  the  circum 
stance  that  adoptiou  ol  sister's  sou  is  allowed 
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among  the  Jats  of  the  tribe  to  which  the  par- 
ties belonged. 

Held,  by  the  Chief  Court,  that  as  the 
general  feeling  ia  against  the  adoption  of 
daughter's  or  sister's  son,  except  among 
certain  tribis,  adoption  of  father's  siater  son'i 
son  cannot  be  ansumcd  valid  by  analogy  ol 
these  special  customs  without  proof  of  ap- 
propriate  ini^;tance9   to  the  point. 

Held,  also,  that  S.  4  of  the  Indian  Limi- 
tation  Act  (XV  of  1677^  has  no  bearing  on 
defences  and  pleas,  but  only  on  suits  or  ap- 
peals and  so  forth. 

IZe/cZ,  further,  that  S,  28  of  the  said  Act 
cannot  apply  to  pfersons  in  possession,  against 
whom  a  Huit  has  been  brought  in  respect  of 
that  properly  po  as  to  prevent  thom  from 
offering  any  defence    they    please.     BALDEO 

?;,GAJWA.    8P  W  R  1907=26  P.  L  R. 
1907. 

19  Sister's  son-Kalals  of  Butari,  Ludhiana 
Tahsil. 

Among  Kalals,  otherwise  called  Ahluwa- 
lias  or  Nebs,  of  Mauza  Butari,  Ludhiana 
Tahsil,  the  adoption  of  a  sister's  son  by  a 
sonless  proprietor  is  valid  by  custom.  C.  A.^ 
371  of  1902,  07  P.  R.  1904  D  ;  50  P.  R.  1879, 
122  V.  R.  1893,  50  P.  R.  1893,  21  P.  R.  1896,  12 
P.  R.  1906  referred  to.  ATTARSINGH  u. 
SA NT  SINGH  87  P-  R- 1907- 

20  Sister's  son Onus   probandi Acha* 

ryya  Brahmans  of  Kaagra  Tahsil,     79   P.    R 
1901    Col.  2045    P.  I. 

21  Sister' s  SO) i— Ghumman  Jats  of  Sialkoti, 
District. 

Held,  that  the  defendant  on  vs'hom  the 
onus  lay,  had  failed  to  prove  that  by  custom, 
prevailing  among  Ghummaii  Jats  of  Sialkofee 
District,  a  soniess  Jat  could  validly  adopt 
his  sister's  son  in  the  pro-;op.ce  of  a  consm 
gcrman.  60  P.  R.  1893  (F.  B  ),  25  P.  R.  1398, 
referred  to.     NANAK  v.  NANDI.     143    p.    L. 

R:i904  =  29P.  E.  1804. 

22  Stranger  reivaj-i- am  providing  for  adop^ 
tion  of  a  coUattral—Act  XXI  of  1850—Mcham- 
inadan  convert's  right  to  contest  alienatiofi  by 
hi^  Hindu  colln.ter at — Bengal  Code,  Reg.  VII 
ofl833—Agricultti.risl  Khatri  of  Bahadarpiir^ 
Tehsil  Batali,  Dis!ricl  Qurdaspur,  bound  by 
C7isfom  —  Adaption  contrary  to  //;«  terms  oj 
Rivaj-i  <im  invalid — Acixiiiscence. 

Mohammadaij  converts  are  entitled  to 
challenge  tb.e  alienation  of  ancestral  hold<» 
iug  m:'de  by  tlicir  Hindu  collateral  even  if 
remotely  related  to  Ihem  ;  and  they  are  not 
estopped  from  doing  so  by  reason  of  their 
standing  by,  when  the  alienee  was  appointed 
Lnmbardar  or  the  o;.mmon  land  was  parti- 
tioned in  th?  alijnor's  life-Mme,  as  long  aa 
thoir  ola.m  is  within  limitation. 

Hrli,  ais>,  that  wbero  the  Hivaj  i-am  pro- 
vides ttiat  only  a  coU-^ tori.1  cm  he  adopted, 
the  adi'pi.iou  of  a  siraugor  is  invalid. 

H'ld,  fmiher,  ih-vt  when  a  Khatri  and 
his  ancestors  had  been  parel}'  agrioulturista 
for  g  eratijiis.iii^  is  as  muoh  bound  by  the 
ousoom-.ry  law  as  if  li"  huid  belonged  to  a:iy 
ordiuay  agriculbrist  tribe,    82  P.  R.  1890,  126 


(    717     ) 


OIVIL    DIGEST  OF    OASES 


(     748     ) 


Custom  of  th©  Punjab    (Gontd.) 

P.  R,  1890,  11  A.  100  referred  to.     JIWAN    v. 
HARNAM  DAS.     77  P.  W- R-  1907- 

23  Wife'^  broLlier's  son — Brahmins  of  Dial- 
pur,  Tahsil  Kasur  —  Til^jht  of  collateral  of 
tighth  degree  to  (iiiesti)n  the  validity  of  adop- 
tion— Burdm  of  proof. 

Bralimina  of  Dialpur,  Tahsil  Kasur,  La- 
hore Distviot,  who  aro  full  proprietors  with 
Bharo  of  Shamilat,  and  h.\d  settled  with  the 
founder,  aud  agreed  bo  the  same  conditions 
as  the  Jats,  as  to  the  alienation  of  land  and 
as  to  the  non-succession  of  daughter,  are,  in 
matters  of  adoption,  governed  by  custom  and 
not  by  Hindu  Law,  103  P.  R.  1902  distin- 
guished. 

Hdd  that  the  defendant,  on  whom  lay 
the  burden  of  proving,  that  the  collaterals 
of  the  eighth  were  not  entitled  to  challenge 
the  validity  of  adoption,  had  not  discharged 
that  burden.  35  P.  R.  1906  F  ;  93  P.  R.  1906 
distinguished. 

Held  also  that  the  onus  of  proving  that 
an  adoption  of  wife's  brother's  son  was  valid 
by  custom  in  the  above  community  lay  on 
the  defendant,  and  that  he  had  failed  to 
discharge  the  burden.  94  P.  R.  1803,  3  P.  R. 
1901  D,  75  P.  R.  1882  referred  to.  RAM 
CHAND  V.  THAKAR  DAS.     84   P-  R-  1907 

=29  P.  L.  R.  1908=123  P.  W-  R  1307 

24  Wife's  sister^ s  son — Dhawan  Khatris  of 
Ferozipiir  City — Hindu  Law  ceremonies. 

This  was  a  suit  to  declare  that  the  adop- 
tion by  the  defendant  of  his  wife's  sister's  son 
by  registered  deed  was  imperative  as  against 
the  rights  of  the  plaintiff  who  was  defen- 
dants' brother.  The  parties  were  Dhawan 
Khatris,  Ferozepur  City. 

Held  that  the  adoptions  are  generally 
prevalent  among  the  Khatris  cas.te  and  the 
adoption  by  the  defendant  of  his  wife's  sis- 
ter's sou  was  not  invalid. 

The  custom  of  the  superior  non-agricul- 
tural Hindu  castes  resident  in  towns  in  re- 
gard to  adoption  does  not  generally  dif1[6r  in 
essential  particulars  from  Hindu  Law  but 
in  the  iustauce  resort  must  be  had  to  cus- 
tom and  not  to  the  text  books  on  Hindu 
Law.  In  the  absence  of  evidenoa  as  to  the 
nece>;sity  or  otherwise  of  ceremonies  con- 
Btituling  a  valid  adoption  an  unequivocal 
deolarution  of  intention  coupled  with  pre- 
vious and  subsequent  treatment  is  sufficient 
proof  of  a  valid  adoption.  GlRDHARI  LAL 
v.  DALLA  MAL.  3  p.  R.  i901=P-  L.  R. 
IGOO  P  297. 

(d)    Power  to  get  aside  adoptiou. 

25  Custom— Adoption — Poiucr  to  set  aside — 
Kayasihs  cf  B.htak. 

Held,  that  no  valid  custom  was  proved 
under  which  a  Kayasth  of  Rohtak  could  set 
aside  adoDtioa  once  made.  P.  R.,  15  of  1877, 
17  of  1878  aud  i)  of  1893,  referred  to.  KAN- 
HAYA     LAL    v.    HAND    KISHORE.     7   p. 

L.  R.  leoii 


Custom  of  the  Punjab    {Contd.) 

(e)  Relinquishment  of   status   by 
adopted  son. 

26  Custom— -Adoption.  Evidence  of— Re- 
linquishment of  status  by  adopted  sun  not  al- 
lowed . 

An  adopted  sou  cannot  relinquish  his 
status. 

The  more  fact  that  the  person  whose 
adoption  is  contested  is  described  as  the  soa 
of  his  real  father  in  deeds  executed  sub- 
sequently to  the  document  appointing  him 
as  heir  executed  and  registered  by  the 
adoptive  father  is  not  sufficient  to  regard 
with  suspicion  the  oral  evidence  adduced 
in  support  of  the  registered  document.  NA- 
RAIN  DAS  V.  MUNSHI.     1  p.  L-    R.  190C. 

(f )  Succession  of  adopted  son. 

27  Adopted  son— Bight  to  succeed— Appoint- 
ment of  heir — Succession --Death  of  appointed 
heir  during  Ms  adoptive  father's  lifetime — 
Rights  of  appointed  heir's  sojis — Mehtons  of 
Jallandhar    District. 

Held,  that  according  to  general  princi- 
ples of  Customary  Law  in  the  absence  of 
proof  of  custom  to  the  contrary  the  sons 
of  an  appointed  heir  who  has  died  during 
his  adoptive  father's  lifetime  are  entitled 
to  succeed  to  his  property  on  the  latter's 
death,  50  P  R  1893  (F  B)  178  P  R  1894 
referred  to.  OHAJJU  v.  D^LIPA.  61  P  R 
1906. 

28  Adopted  son's  right  of  collateral  suo- 
cession — Inheritanoe  — Rohtak,  Riwaj-i-am — 
Unchaste  widow  entitled  to  succeed.  3  P 
W   R   1908   Col   2048   P  1. 

29  Adopted  son's  right  of  collateral — 
Succession. — 

Adoption  by  Jats  with  ceremonies — 
Adopted  sou's  right  to  succeed  to  the  pro- 
perty of  his  adoptive  father's  father  when 
the  adoptive  father  dies  in  the  lifetime  of 
his  father.  80  P  L  R  1906,  4  P  W  R  1908 
Col   2048    P  I. 

80  Adopted  son's  right  of  collateral— Suc- 
cession— Rights  ox  members  of  natural  family 
of  the  adopted  person  in  the  property  of  the 
adoptive  father.  79  P  W  R  1902.  See  CoL 
2047   P  I. 

(g)  Suit  to  set  aside  adoption. 

31    18  P  L  R  1905—40  P  R  1905.    See  No  7 

supra. 

Custom  of  the  Punjab  Alieuatioi^. 


tber. 


{a)     Acquiesence  in. 
(6)    By  adoptad     son 


and   adoptive  fft'^ 


(c)  By  brother, 

(d)  By  childless   proprietor. 

(e)  By  daughter. 

(f)  By  father. 

(g)  By  Mahautu 
(h)  By  Mother. 

(i)  By  Mutation  of  namas. 
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(j)  Necessity  for. 

(k)  By  non-proprietor  in    Abadi. 

(I)  By  occupancy    tenants. 

(m)  By  sonless   proprietor. 

(n)  Suits    to   contest   alienations. 

(o)  By  widow. 

(See  Gifts  and  wills  given  separately). 

(a)  Acquiescence. 

1  AcquiesencG  in— Burden  of  proof— 102 
P    R   1902   Col    2092   P    I. 

(b)  By  adopted  son   and  adoptive 
father. 

2  By  adopted  son— Power  to  transfer  pro- 
perty inherited  from  adoptive  father  25  P 
R    1901    Col    2093   P    I. 

3  By  adopted  son — Right  of  sons  bora 
before  the  adoption  of  their  father  to  con- 
test the  alienation.  66  P  R  1908  Col  2093 
P.  I. 

4  By  adoptive  father— Suit  by  rever- 
sioner during  the  minority  of  the  adopted 
son— 56   P   R   1908  Col    1669   P  I. 

5  By  adoptive  father-Adopted  son's  right 
to  object  to  alienation.  42  P  L  R  1901  Col. 
2093  P  I. 

(c)  By  brother. 

5  By  brother— Sale  of  ancestral  property 
by  brother  intlieu  of  necessary  and  antece- 
dent debts  of  father— Right  of  minor  bro- 
thers.   48  P.  R.  1903. 

(d)  By  Childless  proprietor. 

6  By  childless  male  proprietor — Power  to 
transfer  ancestral  property.  6  P.  R.  1902, 
Col.    159  P.   I. 

7  By  childless  male  proprietor — Custom — 
Alienation  —  Burden  of  proof  —  Bawarias  of 
Tahsil  Muktsar,  Ferozepur  District. 

Held  that  the  Bawarias  of  Tahsil  Mukt- 
sar  in  the  District  of  Ferozepur  are  not  an 
agricultural  tribe,  and  they  have  not  adopt- 
ed the  customs  of  the  agricultural  tribes  in 
their  neighbourhood  restricting  the  power 
of  alienation  of  ancestral  agricultural  land. 
WAZIRA  V.  RAM  SINGH.  86  P.  R  1906, 
Civil  ■  14  P.  R.  1906. 

8  By  childless  male  proprietor — Acquiescence 
by  father  of  plaintiff. 

A  childless  male  proprietor  sold  his 
ancestral  property  by  two  sales  in  1897  and 
1900.  The  plaintiff,  his  nephew,  sued  to  set 
aside  the  sale  in  1903.  It  appeared  that  the 
plaintiff's  father  took  no  steps  to  challenge 
the  validity  of  the  sale  and  ho  did  not  die 
till  about  a  year  after  the  second  sale. 

Beld  that  the  suit  must  be  dismissed,  for 
the  plaintiff  must  be  held  bound  by  the  ac- 
quiescence of  his  father.  MUHAMMADI 
BEGAM  V.  FAIZ  MUHAMMAD  KHAN.  12 
p.  L.  R.  1908  =  35  P.  R.  1907  (note). 
8    By  childless  male  proprietor — Alienation 


Custom  of  Punjab  Alienation  (Conld) 

of  ancestral  property — Nearest  reversioner  es- 
topped by  acquiesccr ce  from  ques'ioning  alie- 
nation— Siicli  reversioner's  sou'j  rujlU  to  im- 
peach alienation  for  want  of  necessity. 

Where  a  childless  male  proprietor  sold 
ancestral  immoveable  property,  the  fact  that 
the  next  reversioner  challenged  the  sale,  not 
for  want  of  necessity,  but  on  the  ground  that 
ho  was  ready  to  preempt,  which  he  never 
did,  and  his  omission  at  mutations  to  attack 
the  sale  as  unnecessary,  are  circumstanceg 
proving  that  the  sale  was  acquiesced  in  as  a 
valid  sale,  and  such  reversioner's  son  ia, 
therefore,  estopped  from  suing  for  possessioa 
of  the  property  sold,  on  the  ground  that  the 
sale  was  not  effected  for  necessity.  LAKHA 
SINGH  ?;.JOTA  SINGH.  25  P.  R.  J907 
-14  P.  L.  R  1908. 

10  By  childlese  propriet'  r,  to  daughter's 
son.     51    P    R  1903   Col   2097    P  1. 

11  By  childless  proprietor  to  daughters 
or  relations  in  the  female  line — Phapra 
Mughals  of  Jehlura  District.  90  P  R  190* 
1008   P  I. 

11  (a)— By  childless  male  proprietor- 
Declaratory  decree— 24  P  R  1906.  See  No, 
81  infra. 

12  By  childless  male  proprietor  — Burdoa 
of  proof— Non-agricultui'al  Khatris  of  Hasil 
village  chakwal  Tehsil.  12  P  \\  1906  Col 
273   P    II. 

18  By  childless  male  piopriotor— Non- 
agricultural  Khatris  of  Batala — Adverse  pos- 
session—106   P    R    1906   Col    1972   P  I. 

14  By  childless  male  proprietor— Right  of 
reversioner  to  contest  the  alienation — 58  P 
R   1908—117    P    W   R  1908  Col  2117  P  I. 

15  By  childless  male  proprietor  to  agnate 
relation  in  tenth  degree— Competency  of  col- 
lateral of  equal  degree  to  contest  the  alienation 
— Burden    of  proof. 

There  is  no  definite  rule  that  up  to  a 
certain  degree  of  propinquity  it  is  to  bo 
presumed  that  kinsmen  have  a  right  by  agri- 
cultural custom  to  impeach  alienations  of 
ancestral  land  made  by  a  childless  mala 
proprietor  without  consideration  or  necea* 
sity  and  beyond  which  they  are  to  be  pre- 
sumed not  to  have  it.  The  facts  of  each 
case  and  the  constitution  of  the  village 
has  a  material  bearing  on  the  decision  of 
the   point. 

In  the  absence  of  special  facts  it  can- 
not be  laid  down  as  a  general  principle  of 
Customary  Law  or  as  a  deduction  fiom  the 
decided  cases  that  an  alienation  by  a  child- 
less proprietor  in  favour  of  an  agnate  can- 
not be  challenged  by  another  agnate  of 
equal  degree.  The  only  exception  is  whera 
a  gift  is  made  to  a  coll  \teral  relation  who 
has  rendered  service  to  the  donor.  KHAZAN 
SINGH    V.  RELU.    35  P  R   1906- 

16  By  childless  proprietor —Right  of 
agnates  after  his  death  in  the  presence  of 
his  widow— 65  P  L  R02-50  P  R  1902  Col 
2097  P    I. 

17  By  brahmans  childless  proprietor  of 
Mohal  village,   Tehsil   Lahore.    Agricultural 
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tribo.     10  P.  U.  1902  Col.  2091  P.  I. 

18  By  childless  proprietor— Difference, 
belwcen  the  status  of  a  cliildlcss  proprietor  and 
a  toidow  as  rajards  poiuar  of  allmalion—Olft— 
Locus  blandi  of  stranger  to  q^uestion  — Transfer 
of  inheritance  by  collaterals  on  the  death  of  the 
proprietor— Parties— Transferrers  not  necessary 
parties. 

The  oollaterala  of  a  cliildlosa  male  pro- 
prloloi-  tiansforroJ  aftor  bis  dealh  to  tho 
plaintiff  land  giftod  by  tho  proprietor 
to  a  ithird  party  aud  joined  the  plaintiff 
in  bringing  a  suit  for  possession  of 
the  land.  They  alleged  that  the  gift  was 
invulid  and  suocoodod  in  u'utainiag  a  decree 
in  the  plaintiff's  favour.  On  appeal  to  the 
Chief  Court,  the  case  was  remanded  to  the 
Divisional  Court,  after  the  collater.ils  were 
removed  from  the  reoord  on  their  own  ap- 
plication. The  divisional  Judge  dismissed 
the  claim  on  the  grouud  that  the  plaintiff 
beiug  a  stran^jr  to  tiio  family  was  not  com- 
petent to  sue  alone  to  set  a^ide  the  gift,  and 
that  his  suit  lor  possession  did  not  lie. 

Held,  tha(f  the  order  of  dismissal  was 
wrong,  for  the  collaterals  were  competent  to 
make  a  transfer  of  their  right  to  challenge 
the  gift  aud  f.o  transfer  their  right  to  sue 
possession  in  favour  of  the  plaintiLf,  and  that 
the  plaintiff's  suit  was  maintaiaable  without 
joining  the  collaterals  as  parties  to  the  suit. 
P.  R.,  66  of  1897.  12  of  1891 ;  I.  L.  K.,  XXVII 
All.,  271  (P.  C),  referred  to.  P.  R.,  22  of 
1900 ;  s.  c,  P.  L.  R.  1900,  p.  186,  doubted. 
SHER  SINGH  v.  SlDHU,  9  P.  W-  R  1907 
=30  P.  L.  R  1907  =  11  P.  R  1907. 

18  By  childless  proprietor — Khatris, 
Bhabras  of  Rawalpindi—Joint  Hindu  family 
—Non-joinder  of  all  the  members  of  the  fa- 
mily as  plaintiff,  15  P.  L,  R,  1902  Col.  ia74 
P.  I. 

19  By  childless  proprietor — Khatris, 
Bhaudari  of  Vairoval  village— Tarn  taran 
Tehsil— Issues  of  prsliminary  nature.  117 
P.  L   R.  1901  Col.  2094  P.  I. 

20  By  childless  male  proprietor— Khatris 
—In  favour  of  Khana  damad— Suit  by  col- 
laterals of  Khanadamad  to  set  aside— Gift  by 
his  wife— Gift  by  daughter  to  son  in  Law. 
39  P.  R.  1905  Uol.  2112  P.  1. 

21  By  childless  male  prDprietor— Gift— 
Mair  Manas  of  Jhelum  District— Right  to 
agnates  after  his  death  in  the  presence  of 
his  widow.  50  P  R  1902-65  P  L  R  1902 
Col   2097    P   I. 

22  By  childless  male  proprietor— Sale 
by  childless  proprietor— Suit  by  collaterals 
when  tha  proprietor  left  widow  and  dauc^liter- 
in-law.     29   P   R   1903    Col   2095   P    I. 

23  By  childless  male  proprietor— Sale  to 
remote  collaterals  -  Burden  of  proof.  75  P 
R    1902   Col   2101    PI. 

(e)  By  daughter. 

24  By  dawjhtrr—Qifthy  daughter  of  pro- 
perty inherited  from  father— Khattars  of  At- 
toch.  ^ 

The    childless   daughter  of  the    last  mala 
owner   who  was  a  khai.ar  of  Attock  District 


having  inhoritod  ancestral  property  from 
her  father  (there  being  no  male  collaterals), 
made  a  gift  of  tho  simo  to  her  husband's 
collaterals..  Tho  brother's  daughters  of  tha 
father  (the  last  male  owner)  brought  thia 
suit  for  a  declaration  that  such  aliena- 
tion would  not  affect  their  riversionary 
rights. 

Held  that  tho  plaintiffs  have  no  locus 
standi  to  bri):ig  this  suit  inasmuch  as  the 
donor  inherited  the  property  from  her  father 
in  the  absence  of  male  collaterals,  and  a 
female  is  not  entitled  to  control  such  an 
owner  unless  she  can  establish  a  custom  to 
that  effect.— NURUL  NI8SA  v.  GAUHAR- 
UL-NISSA,    61    P  R  1906,   Civil. 

25  By  daughter  -Sayads  of  Shahabad 
village  Karnal  District  18  P  R  1906  Col 
271    P  II. 

(f)  By  father. 

26  By  daughter  entitled  to  possession 
until  her  death  or  marriage — Necessity.  90 
P.  R.    1903   Col.  2107   P.  I. 

27  By  father — Lorai  Lohars  of  Kunjah^ 
Gii.jrat    District. 

Found,  that  the  parties  to  tha  suit, 
Lorai  Lobars  of  Kunjah,  Gujrat  District, 
were  governed  by  agricultural  custom,  re- 
straining alienation  of  ancestral  property 
by  a  proprietor  in  the  absence  of  valid 
necessity.  KASIM  v.  HASHAM.  89  p.  R. 
1906=98  p.  L  R    1906. 

28  By  father — Necessity  for  sale  estab- 
lished though  sale  for  higher  sum.  8  P.  R. 
1908   Col.   2104  P.  I. 

29  By  father— Sale  mainly  for  just  an,- 
tecedent  debts. 

Where  the  plaintiff  sued  for  possession 
of  the  property  in  suit,  and  contended  that 
the  sale  of  the  same  by  his  deceased  father 
to  the  defendant,  in  cons  deration  of  Rs. 
1,250,  was  invalid,  and  it  was  found  that 
there  were  just  antecedent  debts  amount- 
ing to  Rs.  1,112  due  by  the  deceased  father 
of  the    plaintiff. 

Held,  that  the  suit  must  be  dismissed, 
the  mere  fact  that  the  plaintiff's  father 
secured  Rs.  138  more  from  the  vendee  was 
no  reason  for  holding  that  the  sale  was  not 
for  necessity.  GHULAM  MUHAMMAD  v. 
ALLAH   DAD.     5    P.  L-  R-    1906. 

30  By  father — Father's  powers  of — An- 
cestral property — Antecedent  debt — Necessi- 
ty—62    P.  L.  R.    1901    Col.  2102  P.  I. 

gi  By  father— Antecedent  debts— Neces- 
sity. 97  P.  R.  1901    Col.    2103    P.  I. 

32  By  father— Sale — Act  of  good  manage- 
ment 67  P.  L.    R.  1903  Col.  2103    P.  I. 

33  By  father — Hindu  Law—Alienation 
by  childless  malj  proprietor — Right  of  un- 
b  >rn  son.     55  P.  R.    1903  Col.    2102  P.  I. 

83  a.  By  father — Sale— Suit  by  son  to  con- 
test alienation  after  decree  in  the  preemp- 
tion    suit.     72    P    L  R    1904    Col    2116    P  I. 

84  By  father — Hindu  Law— Son  contest- 
ing alienation  of  aricestral    property  by  his 


(    753    I 


OIVIL    DIGEST    OP  OASES 


(     751     ) 


Custom  of  puiijab  Alienation  {Contd) 

father — Ancestral  p70periy — Oauso/t  son  —Aii,' 
cestral  property  mixed  up  Wbtk  self-acquir- 
Held, that  tho  onus  of  proving  that 
certain  property  is  ancoaLral  lies  on  LUo  son 
who  contests  its  alienation  hy  his  father 
ou    tho   ground    of    its    being    ancestral. 

Held,  also,  that,  unless  tho  sou  proves 
that  the  property  has  come  to  his  lather 
by  descent  from  a  looial  male  ancestor  la 
the  male  line  through  whom  the  sou  also 
in  the  like  manner  claims,  it  is  not  to  ba 
deemed   ancestral  in    Hindu    Law. 

Held,  further,  that  when  tho  ancestral 
property  is  so  mixed  up  with  the  self-ac- 
quirod  that  it  is  impossible  to  differentiate 
between  the  two,  the  whole  of  it  is  to  be 
regarded  as  sell-acquired.  ATTAli  SlNGl-I 
V.  TLIAKAR  SINGH,  128  P  W  R  1908 
(PC) 

85  By  father — Awans  of  Tahsil  Khushab 
— Auccbtral  property  — Income  derived  from 
ancestral  property  161  P  L  H  1901,  Col  2101 
P    I. 

86  By  father — Brahmin  family  at  Gopa.1- 
pur  Amritsar  District  to  question  an  alie- 
nation by  father  59  P  R  1908  -121  P  W  R 
1908    Col    21U5    P   I. 

87  By  father — Kalals  of  Alawalpur  town 
in  jallaudar  District — Alienation  by  child- 
less male  proprietor.  127  P  L  H  3  906.  See 
Col   615    P    II. 

38  By  father — Koreshis  of  Motizi  Kareli 
iyi  Jheluvi  District — Riglit  of  son  to  contest 
alienation  by  father — Punjab  Land  Alienation 
Act,   s.  4 — Bur  ten  of  proof. 

Held,  that  in  matters  of  alienation  of 
ancestral  property,  tho  Koreshis  of  mouza 
Kareli  do  not  observe  the  rules  of  customary 
law  as  is  ordinarily  prevalent  among  the 
agricultural  tribes  of  tho  Punjab,  but  they 
are  governed  by  the  principles  of  their  per- 
sonal law,  viz.,  j\Iahomedan  Law.  Con- 
sequently a  son  has  no  right  to  challenge 
alienations  of  ancestral  property  made  by 
his  father  on  the  ground  that  theie  was  no 
considoration  or  necessity  for  such  aliena- 
tion. 

Held,  also  that  where 
of  the  Punjab  Alienation 
particular  tribe  has  been 
list  of  agricultural  tribes  of  a  discrict,  that 
fact  is  not  conclusive  proof  tViat  the  tribe 
has  adopted  the  custom  of  the  agricultural 
tribes  of  the  district.  JAW  A  HI  R  SINGH 
V.  YAQUB  SHAH.  69  P.  L-  R-  1908  =  5 
p.  R    1906 

39  By  father  —  Lobars  of  Jullundur 
Tehsil -Sale— Power  of  father.  48  P.  L.  R. 
1901    Col.  2101    P.  I. 

40  By  father —Unequal  dis^ribution  of 
property  among  heirs  by  a  childless  pro- 
prietor — Maliommadan  Rajputs  of  Amrit- 
sar   District— 42    P.  R.  1902    Col.  2102,  P.  I. 

41  By  father — Sayads  of  khaiipnr,  Hoshiar- 
pur  District — Creation  of  accupancy  rights  in 
ancestral   property — Act   of   inanagem<'nt. 

Tho   piaiatifis'   father,  a  Sayad  of  Khan- 


under  section  4 
of  Laud  Act,  a 
included   in    the 


Custom  of  Punjab  Alienation  {Contd) 

pur,  Hoshiarpur  district,  created  occupanoy 
rights  in  certain  land  in  favour  of  defend- 
ants Noa.  2  and  3  who  agreed  to  pay  rovonua 
and  cesses  but  no  rent,  they  were  also  givea 
power  CO  alienate  as  they  deemed  proper, 
it  wai  also  dtipul  tt«  I  that  rent  wjuld  not 
be  enhanced.  He  mortgaged  his  proprietary 
rights  also  with  the  dofeiidants  for  J.0  years 
and  agreed  to  pay  interest  at  two  per  cent 
per  mensem.  The  conditions  were  sucli  as 
rendered  redemption  out  of  question.  The 
plaintiffs  sued  for  a  declaration  that  after 
the  death  of  their  father  the  abov-j  mju- 
tioned  transactions  would  not  effect  their 
rights.  The  suit  was  evidently  brought  with 
the  connivance  of  their  father.  The  detea- 
dants  pleaded  that  the  suit  did  not  lie,  foe 
the  parties  were  governed  by  Mu!iammalau 
Law  and  not  by  general  agricuitural  cus- 
tom, and  that  even  if  they  were  governed 
by  custom,  the  creation  of  accupancy  rights 
was  an  act  of  management  and  did  nob 
amount  to    alienation    of  land. 

Held,  upon  evidence,  that  in  mitters  of 
alienation  the  alienor  and  his  family  were 
bound  by  the  restrictive  rules  ordinarily 
observed  by  the  agricultural  tribes  of  the 
province  and  ihe  plaintiffs'  suit  was  com- 
petent. 

Held,  further,  that  though  it  is  open  to 
a  land-owner  to  create  accupancy  rights  ia 
his  land  as  an  act  of  management,  and  as 
a  general  rule  it  is  not  open  to  his  heirs  to 
challenge  his  action  yet  as  in  this  case,  the 
creation  of  occupancy  rights  was  not  merely 
an  act  of  management  but  was  an  aliena- 
tion of  land  prejudicial  to  the  interests  of 
the  plaintiffs,  the  suit  must  be  decreed. 
PAQIR  MQHAMMED    v.    FAZAL    ^IUHAI^I- 

MAD.    66  P.  L.  R.  1903-16  P  R..  190S. 

42  By  father — Unequal  distribution  of 
property  by  father  among  his  sons  sheikhg- 
of  Rawalpindi  District.  62  P.  R.  1903  Col. 
2101    P.  I. 

43  By  father — Jats  of  Amritsar  District 
whose  ancestor  had  emigrated  from  Raj- 
putana— Suit  by  son  coniesung  alienation. 
58   P.  R.    1905  Col.    2104  P.  I. 

44  By  father— Suit  bv  after-born  son.  76 
P.  R.    1906  Col.    1916  P.  I. 

(?)  By  Mahant. 

45  By  Mahant— Necessity— 60  P.  L.  R. 
1902,  .3  P.  R.  1902  and  ILO  P.  L.  R.  1903  = 
45    P.  R.  1903    Col.  2114  P.  I. 

(h)  By  Mother. 

46  By  ]\Iother  of  ward's  property — Ma- 
hammadan  Law— 52  P.  R.  1904  Col.  2114 
P.   I. 

(i)  By  Mutation  of  names. 

47  Construction  of  mutation  proceedings 
— Rebutting  circumstances  that  a  pcrsjn  is 
7iol  a  tenant — Reversionefs  claim. 
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K  waH  euterod  as  Bolo  owner  and  foun- 
der of  a  villago  in  tbe  Settlement  Record  of 
1872-73,  and  his  nephew  was  described 
therein  as  a  tonant-at  will  of  a  certain  area 
of  that  villago.  It  also  contained  an  entry 
to  the  effect  that  since  5  years  M  had  separ- 
ated his  cultivation   from  K. 

In  Janiabandi  of  1888-89,  M  was  shown 
in  possession  of  250  ka>ials  as  his  khud  kasht 
and  in  joint  possession  with  his  cousins. 
This  area  was  very  nearly  equal  to  one- 
sixth  of  the  village.  In  1889,  H.  M.  and 
0.,  three  sons  of  K,  admitted  in  a  mutation 
proceeding  that  M  had  Jtlj  share"  of  the 
estate.  H  had  then  two  adult  sons,  but 
noue  of  them  objected.  In  15)05  tv/o  sons  of 
II,  one  of  whom  had  jast  attained  majority 
and  the  other  was  born  six  years  after  1889, 
treated  the  mutation  proceeding  as  an  alie- 
nation of  (^th  share  and  sued  to  get  it  dec- 
lared   iii  valid. 

Held,  upon  the  above  facts,  that  M  was 
in  roality  an  owner  of  Jth  share  long  be- 
for  1889,  and  the  admission  of  that  year 
was  a  mere  recognition  of  an  already  ex- 
isting right  and  gave  no  cause  of  action 
to    I  he   reversioners. 

Hdd,  also,  that  whether  a  mutation 
proceeding  embodies  merely  a  recognition 
of  existing  right  or  is  intended  by  the  par- 
ties to  take  effect  as  an  alienation  by  gift 
is  to  be  deduced  from  the  circumstances 
of  each  case.  NUR  MUHAMMAD  i;.  SAR 
DARA,  65  P  W  R  1907. 

(j)  Necessity  for. 

48  Necessity  for— 3  P  R  1902  and  45  P  R 
1903   Ool    2114   P   I. 

49  Necessity— Female  estate— Suit  for 
possession— 140   P   L  R  1902   Col  940  P   I. 

50  Necessity— V/idow's  power  of— Ac- 
quiescence of  reversioner — 61  P  L  B  1201 
Col   2121  P    I. 


51 

P  I, 


By  non-proprietor  in  Abadi. 

See   Abadi   No.    1    73   P    R  1903  Col  1 


(1)  By  occupancy  Tenants. 

52  By  occupancy  tenant— Reversioners 
suit  against  alienation  of  occupancy  right 
—62  P  W  R  1907—98  P  R  1907  Col  3l3 
P   II. 

53  By  occupancy  tenant— Right  of  his 
collaterals  to  set  aside  alienation.— Onus 
Probandi.     115   P   L  R    1901   Col   2114   P   I. 

54  Occupancy  right  —  Widow's  powers 
--Gollaterara  right  to  object.  49  P.  L.  R. 
1904  Col.  2115  P.  I. 

(m)  By  sonless  proprietors 

55  By  sonless  proprietor,  for  religious  pur- 
poses. 

An     alienation      by    sonless      proprietor 
among  Datt  Brahmans  of  the  Uurdaspur  Dis- 


trict, for  religious  purposfls  is  valid.  Tha 
alienation  was  for  the  purpose  of  sinking  a 
drinking  well.  TAllA  SINGH  v.  GOPAL 
SINGH.     26P.  R.  1905. 

66  I^y  sonless  propt  tctor — Arorns  of  Tehsil 
Chakioal  —  Jehlum  District.  Hindu  Law^ 
whetker  applicable  —  Alienation  of  ancestral 
property. 

In  matters  of  alienation,  Aroras  of 
Tahsil  Chakwal,  Jhelura  District,  who  are 
members  of  a  tribe  or  caste  which  prima 
facie  does  not  belong  to  an  agricultural  com- 
munity are  governed  by  Hindu  Law,  and  not 
by  custom.  Among  them,  therefore,  a  son- 
less male  proprietor  is  not  precluded  from 
selling  or  even  gifting  a  part  of  his  ancestral 
piopurty  to  his  siater*s  son,  and  such  aliena- 
tion is  binding  upon  the  reversioners,  22  P. 
R.  rJU4,  71  P.  R.  1904  122  V.  R.  1893,   62  P.  R. 

1902,  referred   to. 

Members  of  non-ogricultural  tribe  are 
not  to  be  held  bound  by  customs  prevailing 
among  agricultural  tribes,  simply  because 
they  nappen  to  owt"  lands,  and  to  be  living 
with  members  of  agricultural  tribe.  122  P.  R. 
1893,  94  P.  R.  1898,  107  P.    R.    1901,    61    P.   R. 

1903,  12  P.  R.  1906,  referred    to.     GOHRA    y. 
HARI  RAM.     115  p.  R.  1907- 

57  By  sonless  proprietor — Assent  by  re- 
versioner after  decree  in  his  favour — Validity 
of,     78  P.  R.  1908  Col.  2118   P.  I. 

58  By  sonless  proprietor — Bhat  Jats  of 
Tahsil  Ray  a,  Sialkut  District— liight  of  rever- 
sioners of  8th  degree  to  conttsl  alienation. 

Among  the  Hindu  Bliat  Jats  of  Tahsil 
Raya,  an  alienation  of  ancestral  land  made 
hy  a  childless  proprietor  cannot  be  contested 
hv  bis  collaterals  in  the  8th  degree.  9o  P.  R. 
1UU6,  126  P.  R.  1890  referred  to.  HIKA  v. 
KaRAM  kauR.  86  p.  L-  R-  1908=23  P. 
R  1907 

59  By  sonless  proprietor — Bedi  Khatria 
of  Calewal,  Tahsil  Dasuha,  District  Hoskiar- 
yur — Reversioner'' s  right  to  impeach  it — Onus. 

It  cannot  be  said  that,  in  the  matter  of 
alienation,  any  custom  can  as  yet  have  beea 
adopted  or  followed  by  the  Bedi  Khatris  of 
Calewal,  in  regard  to  alienation  of  ancestral 
estate.  The  burden  of  proof  of  a  special  cus- 
tom is  on  the  reversioner,  who  asserts  it, 
22  P.  R.  1891,  122  P.  R.  1893,  21  P  R.  1896 
referred  to.  NISAL  CHAND  v.  BHAGVVAN 
SINGH.    SSP.R  1907 =9P  LR  1908. 

60  By  sonless  proprietor — Brahmans,  Sikh 
of  Chawala  in  Ambala — Alienation  of  ancestral 
land 

Held,  that  the  rules  of  the  Hindu  Law 
regarding  alienation  do  not  apply  to  tht 
Sikh  Brahmans  of  mouza  Obnowaia,  in  tahsil 
Jagadhri  in  the  district  of  Ambala,  who  have 
abandoned  their  s*»cred  thread,  and  do  not 
exercise  the  priestly  functions  of  Brahmins 
but  have,  for  generations,  been  agriculiurista. 
They  are  governed  by  the  agricultural  cus- 
tom which  obtains  around  them.-  CiOPACi 
SINGH  V.  SUKA  SINGH.  58  P  R  1906. 
Civil. 

61  By  sonless  proprietor  of  ancestral  pro« 
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porty  to  (iau.Hiler's  son  -Brother's  son  living 
— Brahmins  of  Rawalpindi  Tohsil.  125  P.  R, 
1908    Col     2110  P.  1. 

62  'A'/   y^^^ I f'ss  proprietor —Ghuman  Jats  of 
Sialht — Burden  of  proof. 

A  ohildloas  propiiotor,  who  was  a  Ghu- 
mau  Jat  of  fnhsil  Sialkot  alionated  his  an- 
ctistral  property  an'l  the  plaintiff,  collaterals 
of  th3  eighth  degroo,  brought  this  suit  chal- 
lenging tVio  alienation  ou  the  ground  that 
it  was  without  valid  necessity  or  considera- 
tion, and  was   not  sanctioned  by   custom. 

Held,  that  the  plaintiffs  on  whom  the 
burden  of  proving  tlio  custom  lay,  having 
failed  to  discharge  the  onus,  the  suit  must 
fail.     NATHV  SINGH   v.    MOHAN    SINGH. 

83  P-  R  1906.  CiviL 

63  ^y  soilless  proprietor— Gilani  Say  ads 
of  Majiza  Masania,  Talisil  Batala,  District 
Gurdaspur  -Alienation  by  so'ihss  proprietor, 
reversioner's  right  to  question — Alienation  for 
religious  purposes. 

The  Gilani  Sayads  of  Mauza  Masania 
being  agriculturists,  and  having  adopted 
ftgricultural  customs  in  matters  relating  to 
Buccossion  and  alienation,  the  initial  pre- 
sumption against  an  unrestricted  power  of 
alifiation  is  applicable  to  ihoni.  It  is  not 
Bufficionfe  to  robut  such  presumption  that 
a  number  of  alienations  v/ore  effected  by 
members  of  the  tribe  to  which  the  parties 
belonged,  unless  it  is  further  proved  that 
the  alieuiuLion  efTectod  wore  such  as  are  un- 
authori;;ed  by  the  customary  law.  But  a 
member  of  the-  tribe  is  justified  in  incur- 
ring exp  'iditure  for  a  rel'gious  ceremony, 
B»ch  as  ihe  aqiqa  cereraojiy  of  his  son  and 
the  marriage  of  his  first  cousin,  each  item 
being  a,  necessity^  r,nd  he  is,  therefore,  jus- 
tified it.  alienating  a  small  portion  of  big 
ancestral  land  for  such  purposes.  21  P  R 
1896  referred  to.     SHAH    NAWAZ  u.  AZMAT 

ALT,  10  P  L  R  1808=40  PR  1907. 

64  By  sonless  propriclnr  —  Gujars  of  Gujar 
Khan   in  Raiualpindi — Will. 

Held  that  among  the  Gujars  of  tahsil 
Gujir  Khau  of  Rawalpindi  District,  a  ha- 
quest,  by  a  sonless  propraetor  of  bis  ancest- 
ral property  to  his  daughters  and  daugh- 
ters" sons  is  valid  by  custom,  oven  in  the 
prese-ice  of  male  collaieials.  MUSSAMMAT 
BHOLI  V.  FAKIR.  62  P  R  1906  =  136  P 
L  R  1906 

65  By  sor.less  proprietor — Ancestral  land 
acquired  property,  132  P  R  1003  Ool  211G 
P    I. 

66  By  sonless  proprietor — Acquiescence 
in— Sale— Necessity  -Burden  of  proof.  102  P 
R    1902   Col   2092   P   I. 

67  By  sonless  proprietor — Rawals  of  Mau- 
za Budala,  Nurpur  Tahsil,  Kangra  District- 
Power  to  transfer  of  ancestral  property.  164 
P   L    11    .001    Gol    159   P   1. 

<n)  Suit  to  contest  alienation. 

(a)      By     bu^b.xnd's    sister   and    eiater'i 
daughter. 


Custom  of  Punjab  Alienation  [Contd.) 

{b)     By  rem')te  reversioners. 

\c)     By    reversioners. 

\d)  By  sister  against  alienation  by 
daughter. 

(e)     By  son, 
(/)     By  step  daughter, 

((/)  Suit  by  wife  and  son  contesting  alie- 
nation by  hf-r  hu.sb-and  of  property 
which  the  latter  had  got  as  a 
khanadamad. 

(a)  By     husband's    sister     and    sistfb's 

DAUGHTER. 

68  Suit  by  widow's  husband's  sistr-r 
and  sister's  daughter  to  set  aside  mortgaga 
29  P.  L.  R.  1902  Col.  2120  P.  I, 

(b)  By  remote  reversf  oners. 

68  (a)  Right  of  remote  rever-qioner  to  sut 
while  widow's  daughter  exists.  149  P.  R, 
1908  Gol.  2119  P.  I. 

69  Right  of  remote  reversioner's  to  con- 
test the  alienation — Alienation  by  widow.  48 
P.  R.  1908  Ool.  2120  P.  I. 

70  Collateral's  right  of  suit — Alianatioa 
by  widov/.    6  P.    L,    R.  1302  Ool.  2110   P.   I. 

(c)  By  reversionsrs, 

71  Suit  by  reversioner —  Alienation  by 
childless  male  proprietor— Suit  by  father  of 
reversioner  to  havo  the  alienation  declarod 
null  and  void.     68  P.  R.  1905  Ool.    211R    P.    I. 

72  Suit  by  collateral  reversioner- -Domr>ii 
Jats  of  Dera  Ismail  Khau  Tehsil — Alienation 
by  widov/.     2  P.  R.  1901' Col.  2120  P.  I. 

73  Right  of  distant  collaterals  to  object* 
-Alienation  by  chilJlcBs   proprietor — Locus 

standi — Bajmah  Jats  of  Sialkot.     94  P.  L.    R 
1903    Ool.    2100  P.  I.  No.  28. 

74  By  reversioner —Gift  to  daugher's  son 
— Remote  collatcval's  right  to  .sue  in  tiia 
presence  of  a  near  collateral's  widow — 44  P. 
R.   1905    Gol;    2109   P.    I. 

76  Right  of  reversioners  of  8th  degree 
to  contest  alienation  by  childless  proprietor 
—23    P.    R.    1007.     Sec  No  58   ^upra. 

76  Right  of  rflver.'^ioner  of  8th  degree  to 
contest  alienation  to  daughter  by  a  sonless 
proprietor— 11  P.  R.  1908-13  P.  W.  R.  1903— 
92    P.    L.  B.   1908   Col-    2117    P.    I. 

77  Reversioner  of  9th  degree  contesting 
alienation  in  favour  of  reversioner  of  Pth  de- 
gree—Ill   P.    L.    R,    1908    Ool:    989   P.  I. 

78  Effect  of  reversioners — Acquiesence  in 
alienation  on  his  euu'a  suit — 14  P.  L.  R. 
1903—   35  P.    R     1907.     Se&   No  9  supra. 

79  Effect  of  reversioners— Acouioscnce 
— Alienation  by  sonless  proprietor- -Assent 
by  revevt^ioner  after  decree  in  hi.;  favour, 
validity   of-  78  P.  R.  1908  Col;  2118  P.  I. 

80  Reversioner's  right  to  contest  alie'i- 
ation  for  religious  purposes  by  a  sonijsa 
proprietor— 40  P.   R.    1907.     See  No  63  supra. 

81  Reversioner  cU>'ilning  declara!  >ry 
deQrt& — AJler    bor7\   son   of  alienor — Sis  riQht 
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from  such  decree — Alienation  by  childless  male 
<pro^rietor- -Decree  obtained  by  collaterals  of 
the  'proprietor  enures  for  the  benefit  of  the 
yro])tiitor'ii  heirs  who  are  dcscondants  of  the 
common  ancekt^r  of  the  proiirietor  and  them- 
selves. 

When  collatorals  of  a  childless  male 
proprietor  oMain  a  drcreo  declaring  an 
aliopalion  made  by  the  proprietor  wholly 
or  partially  invalid,  the  decree  enures  for 
the  benefit  of  the  subsequently  born  sons 
or  other  heirs  of  the  proprietor  who  are 
desceudan's  of  the  common  ancestor  of 
the  pvopiietor  nnd  themselves.  MUHAM 
MAD  DIN  V.  PATTEH  MUHAMMAD.  96 
P.  L.  R  1906  =  24  PR,  1906- 

82  Suit  by  collaterals  reversioner — Alie- 
nation by  childless  proprietor — Gift  of  an- 
cestral properly  in  favour  of  one  of  his  grand- 
son to  the  prejudice  of  the  others.  3  P.  L. 
B.  1901  Col.   2095  P.  I. 

g3  ^uit  by  reversioner  that  alienation 
was  invalid  as  against  his  interest — Aliena- 
tion by  childless  proprietor.  56  P.  R.  1903 
Col.  18G8  P.  I. 

(d)  BY     SISTER   AGAINST     ALIENATION  BY   DAU- 
GHTERS. 

84:  Say  ads  of  Gurgaon  District — Suit  for 
declaration  by  sister  of  last  male  proprietor  and 
his  son  to  contest  alienation  of  ancestral  pro- 
perty by  daughter  of  such  proprietor — Right  of 
female  prospective  heir  to  contest  alienation. 

"When  a  female  with  a  right  to  succeed 
to  the  estate  held  by  another  female  seeks  to 
control  an  alienation  by  the  latter,  she  must 
first  prove  two  things; — that  she  is  in  fact 
entitled  to  succeed  on  the  death  of  the  alie- 
nor ;  Gl  P.  R.  1906  ;  90  P.  R.  1894  ;  74  P.  R. 
1899  ;  16  P.  R.  1903;  90  P.  R.  1903  ;  19  P.  R. 
1906;  72  P.  R.  1906  referred  to.  That  the 
alienor  is  holding  as  a  female  with  only  a 
limited  estate  resembling  that  of  a  widow. 
When  a  female  is  holding  an  estate  on  the 
same  tenure  as  a  male  proprietor  male  son- 
less  proprietor,  another  female  is  not  com- 
petent to  contest   her  alienation. 

The  parties  to  this  suit  were  Sayads  of 
the  Gurgaon  District.  The  defendant  suc- 
ceeded to  the  property  of  her  father  in  de- 
fault of  male  heirs  and  alienated  portions 
of  it.  The  plaintiffs,  who  were  a  sister  of 
the  father  of  the  defendant  and  her  son, 
Bought  for  a  declaration  that  the  alienations 
Bhall  not  affect  their  rights  after  the  death 
of  the  defendant. 

Held  that,  as  the  alienor  had  succeeded 
by  custom  to  the  ancestral  landed  property 
of  Ijer  deceased  father  as  a  full  owner,  the 
plaintiffs  had  no  locm  standi  to  maintain  the 
suit.  MaQSUD-UL-NISSA  v.  KANIZ  ZOH- 
RA.    135  P  R.  1908. 

(e)  BY  SON. 

85     Suit  by  son  of    assenting  reversioner— 
Sheikh  of  Rupar  Tehsil— Alienatiou  by  widow 


59  P.  R.  1905  Col.  2118  P.  I. 

86  a.  By  eon  born  after  alienation.  65 
P.  R.  1903  117  P.  L.  R.  1903  Col.  2102  P.  I. 

(f)  By     STEP    DAUGHTER. 

86  Right  of  step  daughter  to  contest— 
Ghelna  arains  of  Lahore— Alienation  by  wi- 
dow—70   P    L    R  1906    Col.  578    P.  I. 

(g)  Suit  by  wipe  and  son  conte.stinq  alie- 
nation BY  her  husband  OF  PROPERTY  WItlCH 
THE     LATTER     HAD     GOT     A3    A    KHANADAMAD, 

87  Suit  by  wife  and  son  contesting  the 
alienation  of  property  got»from  hia  father- 
in-law  by  gift  as  a  khanadamad  20  P  R  1904 
Col   2112  P    I, 

(o)   By   widow. 

88  By  widow — Assent  of  reversioners — 
Suit  by  son  of  assenting  reversioner — 
Sheikhs  of  Rupar  Tehsil— 59  P  R  1905  Col. 
2118   P  I. 

89  By  widow— Hindu  Law— Remote  re- 
versioners right  to  sue  while  widows  daugh- 
ter   exists.     149   P    R  1908   Col.  2119   P   1. 

90  By  widow — Consent  of  nearer  rever- 
sioners— Right  of  remote  reversioners  to  con- 
test the  alienation— 48  P  R  1908  Col  2120 
P.  I. 

91  By  loidoiD — Compromise  by  nearest  re- 
versioner— Suit   by  son   of  reversiner, 

H,  widow  of  G,  alienated  her  husband's 
land  by  way  of  mortgage  to  one  K.  N.  the 
nearest  reversioner,  objected  to  the  alien- 
ation and  as  a  result  of  the  objection,  by 
private  arrangement  the  remainder  of  G's 
estate  still  unencumbered,  was  made  over 
entirely  to  N.  the  mortgage  being  allowed 
to  remain. 

Held,  that  the  son  of  N  and  other  re- 
mote reversioners  were  not  entitled  to  con- 
test the  alienation  afresh  in  future  in  their 
own  right,  provided  that  the  action  of  N 
was  bona  fide  and  the  compromise  was 
entered  into  by  him  in  good  faith  in  the 
belief  that  it  was  a  reasonable  and  proper 
one.— BUT  A    y.  KHUDA    BUKSH.     P.  !•  R. 

1906-97  P  R  1906 

92  By  widow — Domra  Jats  of  Dera  Is- 
mail   Khan— 2  P    R    1901    Col    2120    P  I. 

93  By  widow— Widow  denyii  g  adoptioa 
alleged  to  have  been  made  by  bur  husband 
— Suit  to  contest  alienation. — 43  P  L  R  1904 
Col    1903    P  I. 

94  By  widow— Right  of  step  daughter 
to  contest-  Ghelna  arain  of  Lahore— 70  P 
L  R   1906   Col    578    P    I. 

95  Widow's  power  of — Necessity — Ac- 
qniesence  of  reversioner — 61  P  L  R  of  1901 
Col  2121   P    I. 

98  By  widow — Onus  probandi — Majawara 
of    Mails!   Tehsil— 66   P   R    1905  Col  2118  P  I. 

97  By  widosv— Suit  by  her  husband's — 
Sister  and  sisters  daughters  to  set  aside 
mortgage.     29    P    L  K  1902    Col  2120  P  I. 

98  By  widow — In  favour  of  ajnear  r«ver- 
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■ioner  — AssoTit   of    other   rtveraionera.     47   P 
B    1903  C  .1  2121    P    I. 

IV.  ALLUVION  AND    UILUVION. 

1  Alienation  —  Entry  in  wajib-ul-arz  — 
Rights  of  adna  malik  in  lunds  submerged  in 
river.     79  P.  H,  1902  Ool.  170  P.  I. 

2  Deep  stream  rule— Ownership  in  bed  of 
river  —  Jago  Kalau  villago  in  the  Gujrat 
District.     16  P.  T,   R    1904    Col.  2143  P.  I. 

3  Custom  —  IManza  Khanpur  Gujrat  Dis- 
trict.    15  P.  R.  1904  Ool.  214:i  P.  I. 

4  Occupancy  rights — Sulimorsion  of  land 
of  occupancy  tenant, — Pakhiwan  villago  Gur- 
daspur  District.     80  P.  R.  1905  Col.  2144  P.  1. 

V.  Application  of  custom  to  whom. 

\  Right  of  son  to  cmtest  alienation  by 
father  — Punjab  Land  Alienation  Act  S.  4.  5 
P.  R,  1906.  See  Cnsfovi  of  the  Puvjab  Aliena- 
tioyi  No  38. 

2  Muhammadan  Lmo — Burden  of  proof — 
ljoh?i.Ys  f'f  Kot a  Loharan  village  in  the  Sial- 
kote  District. 

ILiid,  that  the  plaintiff,  on  whom  the 
onus  lay,  had  failed  to  prove  that  LoJiars  of 
Kolli  Loharan  villngft  in  the  Sialkoio  Dis- 
trict were  agriculturists  and  hound  by  cus- 
tom restrainii^g  alieualio  of  property, — 
UMAR-UD-DIN  V.  JANTO     IQl  P- R   1906- 

8     Privacy— Burden   of  proof. 

When  right  of  privacy  is  claimed  the 
plaintiff  should  establish  that  the  custom 
of  domestic  privacy  is  observed  among  that 
section  of  society  of  which  he  is  a  m-Mn  ler, 
and  that  the  domostic  j^iriviv*"  of  individuals 
is  generally  regarded  among  the  commu- 
nity of  the  locality  where  the  plaintifi  re- 
sides, as  being  of  so  much  iirportauce  that 
by  common  consent  it  is  considered  incum- 
bent upon  owners  of  land  and  houses  either 
to  abstain  from  elevating  their  houses  or 
to  elevate  them  with  precaution  against  the 
violation  of  such  privacy.  NIHAL  OHAND 
V.  FAZAL    DIN.     174    p    L    R    1901- 

4  Julahas  of  Pajawas  Tahsil  Fazilka,  whe- 
ther governed  by  agricultural  custom  69  P 
R    1908—125    P    W    R  1903    Col    2113    P    I. 

5  Alienation  of  iminoveaijlo  property  by 
Bonlcss  proprietor.  125  P  R  190S  Col  2116 
P    T. 

6  Alienation  by  male  proprietor — Will — 
Jhlwars  of  Jugafptir  Bazar,  Amritsar  Dis- 
trict— Evidence — Wajih  nlarz — Attestation  of, 
by  non  agricnltttiist  leading  men  in  village — 
Ancestral   property. 

Held,  that  the  family  of  the  parties  be- 
longing to  Jhiwar  caste  and  holding  land 
which  they  did  not  cultivate  themselves 
were  not  shown  t  >  be  governed  by  agricul- 
tural custom  and  were  therefore  subject  to 
their    personal    law. 

That  from  the  mere  fact  of  a  non  agri- 
culturist person,  wiio  13  a  leadMig  man  in 
the  villai^e,  attesting  a  \V  ij:  i)  u  1-..  iz  of  thu 
Village,   it  does  nob  follow    that    be  meant 


to  acknowledge  that  his  own  particular  fa- 
mily followed  the  same  cu^tjm  as  other 
families    in    the    village. 

Quccre.  Whether  land  purchased  by  a 
father  for  the  benefit  and  m  tiie  name  of 
his  sons  is  aiicestrai  land  in  the  band.s  of 
his  son?  Chatterji  and  Chevis,  JJ.,  held 
didert.'ut  views  on  rhe  point.  SAflDAR  NA- 
UaIN    SINGH    V.    SAltDvR   HID.a    SIl^GH, 

158  P   L  R  1908  =  141   P   W  R   1908 

7  Custom  or  Hindu  Ltw  -RemoLu  rever- 
sioners—  Riglit  to  8ue»'vhiK)  widow's  daughter 
exists    149    P    R    190d    Col    2119  P  I. 

8  Komshis  (/  Guliana  Rawalpindi  District 
Qujar  KJian  Tahsil  belonging  to  family  of 
Pirs — WhetJier  governed  by  Mahomedati  Law 
or  by   custum. 

Found,  the  Koreshis  of  Guliana  in  the 
Rawalpindi  District,  Gujar  Khan  Tahsil, 
who  balong  to  a  family  of  Pirs  who  prac- 
tise Pir  Muridi  and  live,  to  some  extent 
at  any  rate,  on  otlerings,  are  governed  in 
matters  of  inheritance  by  Mahomedan  Law, 
and  not  by  custom  110  P  R  1908  followed 
and  referred  to.  MUB->aMMAT  BAKHT  BA- 
NG V.  CHIRAGH  SHAH,  93  P  W  R  1908 
=  45   P  R  1908 

9  Gif'-Moi\ammadau  Law— Gulfrosh  city 
Arctiins  of  Lahore  ind  Amritsar — Inheritauce 
—72    P    W    U   1908    Col    533    P    11. 

10  liijpu's  of  LndJiLau  a  D:sliict — Suc- 
cession— Doiver. 

The  Mahomedau  Rajputs  of  the  Ludhi- 
ana  District,  who  are  governed  by  tlie  gene- 
ral rules  of  agricuiLural  custom  ot  the 
province  in  matters  of  succession  generally 
are  governed  by  Mahomedau  L  i.w  -is  re- 
gards huccessioa  to  unpaul  dower  of  a  de- 
ceased female.  FaQi  li  M  Uil  \MMAD  v. 
MIRAN    BAKSH.     43  P  E  IbOS- 

11  Aivans  LitdJiiana — Non-agrjcul'inal 
family- -Sitccession,  whether  under  MuitOmedan 
or  customary  law. 

The  Awans  of  Ludhiana  Town,  belong- 
ing to  a  non-agricultural  family,  the  mem- 
bers of  which  had  for  generations  depe.ided 
upon  service  or  been  seeking  iudepjudeub 
means  of  livelihood,  are,  in  matters  of  in- 
heritance, governed,  not  by  the  rules  of  the 
customary  law  applicable  to  agricultural 
tribes,  but  by  the  provisions  of  the  Maho- 
medan Law. 

Where  a  non-agriculturist,  who  had 
purchased  agricultural  laud  in  a  village 
out  of  th'i  savings  of  his  income  as  a  con- 
tractor, attested  a  BlW'iJl-am,  held  that  his 
attestation  of  the  Ruoajiam  was  by  no 
means  presuniptive  evidouce  of  his  own 
family  following  the  ordinary  custouiiry 
rules  of  dominant  agricultural  tribes  lu 
matters  of  succession.  110  P.  R,  1906  (F.  B  ) 
referred  to.  JaMIAT-ULNIS  V  v.  HAoii- 
MAT-UL-NISA.     124    P-  R-    1908- 

12  Khatris  of  Satgara  UoaUjoinery  dis- 
trict -Burden  of  proof—Wajib-ul-ar2—Riw.ij- 
i-am — Entries  in. 

Jhhi,  that  the  parties  to  the  suit,  high 
caste     uoa-aiiricultaiiot   Khu,ti'i3   of   Satgara 
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town  iu  Montgomory  district  v/ere  i*i  mat- 
ters of  rtiiooossioti,  l)ouud  by  irindu  Law 
aud  uob  by  oualom,  and  that  tbo  faot  of 
record  of  custom  in  tho  Wd jib-id  arz  of  tbe 
viUage  and  Ibo  Riw  ij-i  mn  was  not  sufficient 
to  apply   oustom  to    tho    present   case. 

Held,  also,  that  tiio  case  was  not  affect- 
ed by  tha  ndnussion  of  fippijcability  of  cus- 
tom made  by  one  of  ibe  lomaio  parties  to  the 
oaso  on  a    previous  oco^sioa.     QANPAT  RAI 

V.  KESHO  KAM.    181  p.  L-  R.  1908- 

13  Custom — Muhammid  Laiv-  Adoption— 
— loili — Kilchi  MiKjIiah  t)f  Miidki,  Ferozpur 
Dislrtict,  following  agricnliiire  for  a  cdntnry  — 
Inherently  invalid  adoj.iiio)h  need  not  be  in- 
pugncd — LimitaURn — Act,  Art.  118, 

lIHd,  that  Kilchi  Moghals  of  Mudkl,  a 
town  in  Firozepur  instrict.,  are  governed  in 
matters  of  i  iherirance  by  Mahomodan  Law 
which  does  not  recognise  adopr.iou,  and  that, 
on  account  oi;  their  not  livirg  in  a  village, 
the  fact  of  their  following  agriculture,  rise 
no  prt'bumptioa  of  their  having  also  adopted 
customs  of  agricultural  tribes.  16  P.  R.  L906 
C.  A.  No.  213  of  1906  referred  to. 

Held,  aleo,  that  an  adoption  inherently 
invalid  need  not  be  impugned  independently 
of  the  claim  brought  for  possession  of 
the  adopter's  estate  afteir  his  death  ;  and 
that  such  a  claim  does  not  become  barred 
by  limitation  siinply  on  tha  ground  that  no 
suit  for  declaration  of  its  invalidity  h^a  been 
brought  within  six  years  under  Art.  118  of 
2ud  Schedule  to  Indian  Limitation  Act  XV 
of  1877,  66  P.  H.  1905  (P.  B,)  followed,  31  P. 
W.  R   1907-1  P.  R.  1907  dissented  from. 

Held,  further,  that  according  to  Maho- 
medan  Law,  a  will  in  favour  of  an  heir  is 
valid  up  to  the  ext^'nt  only  of  ^  of  the  testa- 
tor's  properfi^.     NIZaM  v.     BHANA.     56    P. 

W  R  1908  =  91  PR.  1908 

14  Hindu  Law -Succession  of  daughters 
and  collattrals— Duty  of  mortgagee.  95  P. 
L.  R.  1908  Ool.  902  P.  I.    • 

VI.  Common  land. 

1     Civil  or  Revenue  Courts — Stiit  for   dccla 
ration  that  plaintiff  Imd  imiqarraridarie  rights 
inland— BegistraiLon  Act  [III  of    1877),    S.    17 
(d)  -Lease — D>!cume.f(,is   constituting  perpetual 
lease. 

The  plaintiff  sued  for  a  declaration  that 
he  had  muqurraiidarie  rights  in  the  shamilat 
of  a  village  created  by  deeds  executed  by  or 
on  behalf  of  the  proprietary  body  who  owned 
the  shamiliit, 

HcJd,  (1)  that  the  suit  was  cognisble  by 
Civil    Court, 

(2)  thafc^he  deeds  constituted  pprpotual 
lease  aud  not  being  registered  were  not  ad- 
missible iu  evidence, 

(3)  that  the  de-dd  could  not  bind  those 
owners,  who  did  not  join  in  their  execution, 
end  that  the  suits  must  be  dismissed. 
JHaNDAU  KHAN  V.  ABBAiiKHAlS.  1S9    P. 

L.  R.  1908 
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VIT.       DreCLARATORY  SUIT. 

1  Suit  by  father  of  reversioner  to  have 
the  ali.ination  dHcl  irod  null  and  void.  08  P. 
R.  1905  Col   2118  P.  I. 

2  Suit  for  daclaration  by  sister  of  last 
male  proprietor  and  his  son  to  confost  ali»i- 
nation  of  ancestral  property.  135  P.  U.  1903 
See  Custom  of  th&  Punjab  Alienation   No.    84, 

VIII.  ESCHBA.T. 

1  Custom — Escheat— Gift — Death  of  donee 
without  heirs — Ri^glit  of  heirs  <f  donor. 

Where  the  village  is  a  Bhyachara  one 
and  the  proprietorship  belongs  to  parsons  of 
different  gots  there  is  no  presumption  that 
the  land  escheats  to  the  proprietary  body 
on  the  death    of  an  owner  without  heirs. 

In  the  case  of  death  of  a  donee  without 
heirs  the  gifted  property  reverts  to  the  heirs 
of  the  donor.  RAJA  RA.M  v.  DAYA  RAM, 
26  p.  L  R.  1904. 

2  Custom— Succession— Sister*  s  son—Ghirths 
of  Tika  Bonehr  of  villag*  Baldhar,  Kangra 
District — Escheat. 

The  land  in  suit  was  situated  in  Tika 
Bonehr  of  village  Baldhar,  Kangra  District, 
and  was  owned  by  the  deceased  maternal 
uncles  of  the  plaintiff,  and  was  mutated  after 
their  death  in  favour  of  owners  of  Tika 
Bo'iehr,  a  heterogeneous  body  consisting  of 
men  of  various  castes.  The  plaintiff  claimed 
to  succead  to  the  land  as  sister's  son  of  tha 
deceased  proprietors  whom  he  had  rendered 
services. 

Held,  that  the  claim  was  valid  both 
under  Hindu  Law  and  custom.  There  could 
not  be  the  faintest  presumption  of  escheat 
in  ftv'our  of  the  owners  of  the  Tika  BALLU 
V.  GUKDYAL.  47  P-  L-  R-  1906=95  p. 
R-  1905. 

IX.  Gift. 

(a)  By  childless  proprietor. 

(6)  By  daughter, 

(c:  By  father. 

(d)  By  occupancy  tenant. 

(e)  By  sonlesa  proprietor, 

(f)  By  widow. 

(a)      BY    CHILDLESS   PROPRIETOR. 

1  Gift  by  a  childless  proprietor  in  favour  of 
one  of  his  next  heir,  agnates,  who  is  not  his 
in  lieu  of  Servicps~-Dhat  Jats  of  Hoshiarpur 
Tehsil. 

A  gift  by  a  childless  proprittor  in  favour 
of  one  of  his  agnates  who  is  not  his  next  heir 
for  services  rendered  to  the  donor,  is  not 
invalid  by  custom  among  Dbat  Jvts  of  tha 
Hoshiarpur  Tahsil.  P.  R.  62  of  1834,  116  of 
1836,  85  of  1889,  L8,  19,  190  aud  116  of  18  94 
14  of  1901  and  83  of  1392,  referred  to.  ATMA 
SINGH    V.  NaUDH  SINGH.      102  P.  L-  R. 

1901  =  F  1^-  61  ot  1901. 

2  Gift  in  favour   of   one  of    collaterals— 
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Kin<4  Jats  of  Hoshiarpur  District.  14  P.  R. 
1901  Uol.  209G  P.  I. 

8  Gift  to  ouo  of  tlie  same  tribe  in  the 
presciico  of  near  collaterals — Ganf^al  Rajputs 
of  Mauza  Molna  Tlmkra — Rawalpindi  Dis- 
trict.    52  P.  H.  1905  Ool,  2109  P.  T. 

4  Gift  to  daughter  and  hor  son — Awans 
Rf  Dhanal  village,  Jallandur  Tehail.  14  P.  R. 
1B03  Col.  2098  P.  I. 

5  Gift  to  dniirjhte*' — Aioans   of  Jhdnm. 
Held,    that  an  Awau    of  Talang    tahsil  in 

th«  Jbclum  District  is  by  custom,  compat- 
DDt  to  make  a  valid  gift  of  his  ancestral 
property  to  his  daughter's  son  who  has 
rendered  him  service,  oven  in  the  presence 
of  his  nephows-KIIUDYAU  v.  FATTEH,  8 
P    II   1906   Civil.     64  P  L  R   1906- 

6  Oifi  to  daughters  and  Khanadamad — 
Slice  .'^sion — Waraiclis  of  Gujrat. 

According  to  the  custom  of  the  leading 
agricultural  tribes  of  the  Gujrat  District, 
a  khanadamad.  associated  witii  the  father- 
in-law  iu  his  lifetime,  succeeds  to  his  pro- 
perty to  the  exclusion  of  other  heirs,  even 
if    there  is  no  express  gift. 

Where  a  Waraich  of  Shadiwal,  in  the 
District  of  Gujrat,  exocuted  a  deed  gift,  in 
favjur  of  hia  three  dari<>hters,  of  all  his  land, 
in  equal  shares,  and  the  husband  of  one  of 
th«m  had  been  made  a  khanadamad  at  the 
time  of  her  marriage,  and  the  plaintiffs, 
brother's  sou  of  the  donor,  sued  to  have 
it  declared  that  the  gift  was  inoperative 
against    their   rights   of  reversion — 

Held,  that  as  the  plaintiffs  would  have 
DO  rigiht  to  challenge  the  gift,  if  it  was  in 
favour  of  the  khanadamad  alone,  by  whom 
they  were  excluded,  their  suit  was  not 
maintainable.  HaYAT  v.  GAUHAR.  80  P 
R  1902- 

8  Gift  to  daughter's  son — Acquiescenc* 
in — Suit  for  possession — Appeal — 133  P  L  R 
1902    Col   2092   P  I. 

9  Oift  to  daughter's  son  and  son's  daugh- 
ter— Arains   of  Nokobar  in   JuUundert 

Held',  that  by  custom  amongst  the  Arains 
of  Nakobar  tnhsil  in  Jullunder  District,  a 
Bonl«ss  proprietor  is  competent  to  make  a 
valid  gift  of  his  ancestral  property  to  his 
daughter's  son  or  to  his  son's  daughter 
•specially  where  she  is  married  to  hia  daugh- 
ter's sou.— BALA  V.  NUR  MUHAMMAD,  133 
P   R  1906  Civil.     115    P    L   R    1908. 

10  Gift  to  grand  neyheios  viairs  of  Chak- 
wal  tahsil,  Jhelum  District — By  a  childless 
proprietor  in  presence  of  other  nephews  and 
grand-nepheios — Validity. 

Among  the  Mair  Rajaputs  of  the  Chak- 
wal  tahsil,  Jhelum  Distirct,  a  childless  pro- 
prietor is  competent  by  custom  to  transfer 
by  gift  the  whole  of  his  estate  in  favour  of 
two  of  his  graud-ncpiiews  in  the  persencr- 
of  oth«r  nephews  and  grand-nephews.  1109 
P  R  1892  F  22  P  R  1904  48  P  R  1903  (F  B) 
referred  to.  FAlZ  BAKHSH  v.  JAHAN 
SHAH,    96  P  R  1997-23    P  L  R  1908- 

11  Gift  to  heir  iu  presence  of  other  heirs 
—Gift  iu  lieu   of  servicss   to   one  of   several 


hpirs— Burden    of    proof.     33    P.  R.  1905  Col. 
2100  P.  I 

12  Gift  to  heir  in  presence  of  other  heira 
—Gift  of  ancestral  property  by  childless  mala 
proprietor  —  Suit  to  enforce  gift — Gift  held 
invalid  Ool.  2098  P.  I. 

13  Gift  to  heir  in  presence  of  otbor  heira 
— Sahota  Jats  of  Hushiarpur  Tahsil.  36  P. 
R.  1904  Ool.  2090  P.  1. 

14  Gift    to  heir  in  presence  of  other  heira 

—  Naru    Rajputs  of    Jallandhar    District.     92 
P.  R.  1904  Ool.  2100  P.  1. 

15  Gift  to  Khanadamad— Gift  to  bonefif 
daughter  and  her  children — Gift  by  daughter 
to  her  son-in-law.  39  P.  R.  1905  Col.  2112 
P.  I. 

16  Gift  to  Khanadamad— Grand-daughter 

—  Waraich   Jats  of  Gujrat    District.     28  P.  R. 
1905  Coi.  2113  P,  I. 

17  Gift  to  nephew  and  a  cousin  to  the  ex- 
clusion of  other  relations  equally  related  to 
him.  33  P.  R.  1905-88  P.  L.  R,  1905  Ool. 
2100  P.  I. 

18  Gift  to  nephew  in  presence  of  brothera 
— Naru  Rajputs  of  Julluiidir  District.  92 
P.  R.  1904  Col.  2100  P.  I. 

19  Gift  to  nephew  in  presence  of  bro- 
thers—Burden of  proof — ijrihmins  of  Kha- 
rain  Tehsil  -Gujrat  District  12  P  R  1904 
Col  2115   P   I. 

20  Suit  to  graud  nephew--  iu  presence 
of  other  nephews  and  grand  nephews  — 
Valid  by  custom.  97  P  R  1907.  See  No.  10 
supra. 

21  Gift  to  nephew  of  ancestral  property-- 
Aioans  Julluyidur  District. 

A  childless  Awan,  in  the  Jullundur  Dis- 
trict, has  not  the  absolute  and  uncontrolled 
right  to  give  away  ancestral  land  to  strangera 
and  non-relations,  to  the  prejudice  of  hia 
collateral  relations,  though  his  powers  of 
disposition  are  undoubtedly  large.  BARKAT 
ALi  y.  JHANDQ,  81  P  W  R  1907  =  127  P 
R  1907-59  PL  R  1908- 

i?2  Limitation  Act  Art  91,  113,  120,  144 
— Claim  by  reversioner  that  alienation  waa 
invalid  as  against  his  interest.  6G  P  R  1903 
Col   1867   P   I. 

23  C^ift  ^0^  pious  purposes  by  childlesa 
male  proprietor — DatBrahmius  of  Gurdaspur 
98  P.  L.  R.  1905,  26  P.  R,  1905  Col.  2113  P.  I. 

24  Gift  of  self-acquin  d  property — Suit 
for  possession  of  proper. y.  2  P.  L.  R.  }-905 — 
74  P.  R    1904  Col.  1801  P.  I. 

26  Gift  in  lieu  of  services- Jhiwars  of 
Hoshiarpur  District.  96  P.  R.  1005  Ool.  2100 
P.  I. 

26  Sale  by  childless  proprietor-  Suit  by 
collaterals,  when  the  proprietor  left  widow 
and  daughter-in-law.  29  P.  R.  1903  Col.  2095 
P.  I. 

27  Gift  to  sister's  husband  in  lieu  of  ser- 
vices — Dogras  of  Firozcpur  District.  65  P. 
L.  R.  1905  Col.  2109  Ko.  59. 

28  Gift  to  siater's  aou  adopted  more  than 
six  years  before  suit  was  invalid — Suit  by 
reversioner.     68  P.  R.  1903  Col.  1902  P.  I. 

29  Gift    to     bister's   sou    iu     presence   of 
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nephew.  122  P.  L.  R.  1905-55  P.  R.  1905  Co). 
2110  P.  I. 

80  Gift  to  sister's  son — Ariatis  of  Jullun- 
dar  District,     24  P.  R.  1905  Col.  2110  P.  I. 

3l  ^Gift  to  sisters'  sou — Sbeikh  Tivvanas 
of  Olchali  ISlohalla,  Kliushab  Tehsil  94  P.  R. 
1905  Ool.  2110  P.  I. 

82  Gift  to  son-iu  law  Koreshis  of  Shah- 
pur  District.     101  P.  R.  1902  Ool.  2113  P.  1. 

83  Gift  to  daughter  and  son-iulaw  Jan- 
juhas  of  Jehlum  District.  85  P.  R.  1904  Ool. 
2109  P.  I. 

(b)  BY    DAUGHTER — Gift. 

85  Gift  by  daughter— Mithu  Jats  of  Mu- 
Baffargarh  District.  62  P.  R.  1905  Col.  2107 
P.  I. 

86  Gift  of  inherited  estate  by  daughter 
to  her  adopted  son — Ansari  Sheikhs  of  Basti 
Danishmaiidan    uot    agriculturists.     1    P.   R. 

1907  Col.  190L  P.  I. 

87  Gift  to  her  »soa-in-law— Suit  by  col- 
laterals of  khanadamad  to  set  aside  gift  by 
his  wife,  daughter  of  original  proprietor — 
39   P   R   1905    Ool   2112   P   I. 

(c)  By   fatheb. 

88  Gift  to  cousin  when  his  own  son 
was   alive    126    P    l-l    1908    Col    2105    P    I. 

89  Gilt  to  daugulifer  — Refusal  of  sanction 
by  Deputy  Comraissioner— RiilVISION.MUS- 
SAMMAT    SAIHaN    v.  GHANA.     8    P  W  R 

1908  (Kev) 

See  Act  XIII  of  1908  (Punjab  Alienation 
of  Land)  S.  3  (5),  5. 

40  Gift  tj  daughter  and  wife  in  presence 
of  son— Sials  of  Jhang  82  P  R  1902  Col  149 
P   I. 

41  Gift  of  ancestral  land  to  grandson  in 
the  presence  of  son.  Jats  of  nakadar  Teh- 
Bii-31    P  L    R    1902   Col   2109   P  I. 

42  Gift  to  son-in-law— Khanadamad— 
Eatars^  of  Ooya  village,  Bhera  Tahsil,  Shah- 
pur   District. 

Held,  that  no  special  custom  was  estab- 
lished under  which  a  Hatar  of  Goga  village 
in  the  Bhera  Tahsil  of  the  Shabpur  Dis- 
trict  could  make  a  valid  gift  of  ancestral 
property  to  his  son-in-law  to  the  prejudice 
of    his   sous. 

The  institution  of  khanadamad  is  not 
recognised    in    the  Shahpur    District. 

'ihe  rule  restricting  the  right  of  the 
male  proprietor  to  alienate  ancestral  land 
in  the  presenco  of  sons  is  even  more  uni- 
versal in  Customary  Law  than  that  limit- 
ing the  power  of  alienation  of  childless  male 
owners  to  the  prejudice  of  agnates.  StiA- 
RAF  V.  JOWaLa.  114  P  L  R  1902=77 
P  R  1902 

48  Gift  to  wife  for  lifs  in  lieu  of  mainte- 
nance— nights  of  her  step  sons. 

WheL.  a  person  governed  by  Customary 
Law  makes  a  gift  of  his  property  in  favor 
of  his  wife  for  her  life  in  lieu  of  maintenance 
in  cadQ  ahe  has  lxo  sotiij  uf  her  owu,  her   step- 


sons have  a  vesfod  interest  in  the  property 
which  may  ho  alionatod  during  her  life-time. 
JOWALA  SI.nGH  u.  DAWAliKA  DAS.  143 
P  L.  R   1905 

(d).    By  occupancy  tenant. 

44  Gift  to  nephews  in  presence  of  bro- 
ther— Burden  of  proof —Brahmins  of  khariaa 
Tahsil,  Guirat  District— 12  P  R  1904  Col  2115 
P    I.  ^ 

(e).    By  sonless  proprietor. 

45  Gift  to  a  collateral — Gift  by  childlesa 
proprietor  to  one  collateral  to  the  exclusion 
of  other  collaiarals— Sahota  Jats  of  Hushiar- 
pur  Tahsil.     BG  P  R  1904  Col  2099    P  I. 

46  Gift  in  favour  of  one  of  collateralg 
King  Jats  of  Hoshiarpur  District — 14  P  R 
1901    Col   209G    P   I. 

47  Gift  of  ancestral  immoveable  property 
with  the  consent  of  childless  son  to  daughter 
— Right  of  reversioners  to  contest  aliena- 
tion—58    P    R    1908    Col    2117    V    I. 

48  Gift  to  daughter — Bajjjuts  of  Kharal 
KaLan  and  Kharal  Khurd  in  Julluadar  and 
Hoshiarptir   District — Burden  of  proof. 

Held  that  the  douees,  the  daughters,  oa 
whom  lay  the  onus  of  proving  that  among 
(lie  Rajputs  of  the  above  Mauzas,  a  sonlesa 
proprietor  by  custom  to  make  a  gift  of  an- 
cestral land  to  his  daughter  in  the  presence 
of  the  collaterals  of  5i,u  and  3rd  degree  had 
failed  to  prove  it  and,  therefore,  such  gift 
to  them  was  invalid.  14  P  R  1890,  90  P  R 
1881,  46  P  R  1894,  101  P  R  1895,  110  P  R 
1894  and  145  P  R  1895  referred  to.  NIGA- 
HIA    V.   SANDAL    KHAN  88    R  P    1908. 

49  Gift  to  daughter — Bukhari  Sayads  of 
Gujrat  District— Khanadamad  70  P  R  1908 
--127    P    W    R    1908  Col  2i  17    PI. 

60  G',/^  ^0  a  daughter  by  donee's  sonless 
Waris — Brahmins  of  Satnpla — Reversion  of 
land  to  the  line  of  the  donor — -  Wuris — Bivaj- 
i-am  supported  and  unsupported  by  instances 
—Suit  by  collaterals  of  donor. 

By  the  custom  of  Brahmins  of  Sampla 
Tehsil,  as  laid  down  in  the  Ptivaji-am  of 
the  said  Tehsil,  the  land  gifted  to  a  daughter 
reverts,  on  the  failure  of  the  mala  lineal 
descendants  of  the  donee,  to  the  line  of  tha 
donor. 

Held,  also,  that  where  any  of  the  male 
lineal  descendants  of  the  donee,  who  suc- 
ceeds to  the  gifted  land,  is  sonless,  and 
alienates  it  to  a  person  not  entitled  to  in- 
herit it,  according  to  the  above  rule,  tha 
reversioners  of  the  donor  can  maintain  a 
declaratory  suit  to  protect  tUeir  rights  and 
that,  by  the  term  "  Waris,"  is  meant  a 
persoa  entitled  to  succeed  to  the  Uonated 
property. 

Held,  further,  that  the  provisions  of  a 
Rivaj-i-am,  which  are  in  accord  with  tha 
principles  of  general  Uustomary  Law,  must 
be  regarded  a,s  prima  facie  correct,  but  whera 
they   are   not  so,  they   are  per  se  insufficiant 
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to  prove  any  custom,  in  tha  abgence  of  in- 
stMicos  in  their  support.  SHADI  v,  RIOHA 
RAM,    24  P  W  R  1907. 

51  Gift  to  daugliter  — Accrttions  from 
anot;tral  property  arc  not  rendered  auoest- 
riil  property  unlike  the  Hindu  Law — 12  'P 
R     rjOi    Col    2105    P   I. 

52  Grift  to  daughter — Ghumaun  Jata  of 
Daska  Tahsil,  Sialkot  Districb-l?  P  R 
1901   Col    2106   P    I. 

58  Gift  to  daughter— Grand  daughter— 
Khauftdamad — Waraich  Jats  of  Guifat — 28 
P   R    1905    Col   2106    P    I. 

54  Gilt  to  daughter — Sale  by  daughter 
entitled  to  estate  uatil  marriage.  90  P  L  R 
1903  Col   2106  P   I. 

56  ^i/^  ^0  daughter  by  childless  male  pro- 
prietor— Pathaus  of  Shakargarh  Tahsil,  Our- 
dasptir   District. 

Held,  that  by  custom  prevailing  «imong 
Pathans  of  the  Shakargarh  tahsit  iu  the 
GurdaBpur  district  a  childlois  male  proprie- 
tor is  competent  to  make  a  gift  of  his  an- 
cestral property  in  favour  of  his  daughter 
to  the  exclusion  of  his  collaterals.  AMIR 
KHAN  V.  Mussammat  RURI.  81  P  L  R 
1906=14  P  R   1906. 

56  Gift  to  daughter  without  possession 
44   P    R  1902  Col   2105   P   I: 

57  Gift  to  daughter— Right  of  plaintif? 
to  object — How  far  minor  son  is  bound  by 
acquiescence  of  his  father— 7  P  R  1905  Col 
2107    P   I. 

58  Gift  to  daughter— Awans  of  Piudadan 
Khan  Tehsil  of  Jehlum  District  121  P  R 
1903   Col.   2107   P    I. 

59  Gift  to  daughter— Jats  of  Kulchpur, 
Oujrat  District— Gift  by  so)Uess  proprietor  in- 
heiiiing  ffom  viothcr  to  lohom  property  loas 
given  by  her  father — Rcsidant  daughters. 

A  sonless  proprietor  Jat  Kulchpur  in- 
heriting properly  from  his  mother  who  had 
received  it  from  her  father,  can  maJce  a 
gift  of  it  to  a  resident  daughter  and  her 
husband,  a  khanadamad,  in  tiie  presence  of 
near  collaterals.  109  P  R  1:891,  106,  P  R 
1901  referred  to.  IN  AM  DIN  v.  MQLLA 
104  P  R  1907. 

60  Gli^t  to  daughter  by  will — Ancestral 
immoveable  property- Right  of  collalyrals  of 
8th  degree  to  contest  alienation — 'J2  P  L 
R   1903—11   P   R   1908   Col   2117   P    I. 

61  To  daughter  and  her  husband  -Gha- 
kars  of  Domeli  Distriot  Jphlum  63  P  R  1902 
Col   2111    P   I. 

62  Gift  to  daughters  and  son-in-law — 
Jaujuhas  of  Jehlum  District— 85  P  R  1906 
Col   2109,    P    I. 

68  '-1'^  daughter's  son —  Awans  of  Shahpar 
—26  P    R    1»01  Cel    2108  P    I.     - 

64  Gift  to  daughter's  son— Suit  for  pos- 
vsessiou— Appeal -Consolidation  of — 133  PL 
R   1902   Col   2092   P  I. 

65  Grift  to  daughter's  sen — Mairs  of  Murid 
Chakwal  Tohsil— Jehlum  District— 22  P  R 
1904. 

66  Grift  to  daughter's  son — Remote  col- 
lateral's right   to   sue   in    the   presence   of  a 


near   collateral's     widow— 44   P    R   1905   Ool 
2109    P   I. 

67  Gift  to  daughter' s  son — Gujars  of  JJho- 
liwal   Qudim   village,    Liidhlana   District. 

The  parties  to  the  Buit  wore  Gujarg  of 
Bholiwal  Qadim  village,  in  the  Ludliiana 
district.  The  plaintiffs,  collaterals  of  a  son- 
\o%H  proprietor,  sued  to  set  aside  a  gift 
made  by  the  proprietor  in  favor  of  hii 
daughter's  sons.  It  was  found  that  the  father 
of  the  donees  was  Khana  damad  of  the  do- 
nor, having  married  the  mother  of  the 
donees. 

Held,  that  the  gift  was  valid  by  custom. 
NAZAM   v,  GAUHAllA.     17    p    R  1906- 

68  Gifb  to  daughter's  aon- Hindu  Gold- 
smith of  Umballa  city — Ancestral  property 
— 51    P   R    1903 -Col    '2097   P    I. 

69  Gift  to  daghtor'.s  son,  by  a  Chimba 
occupancy  tenant  of  Bliamau  Kalan  Lahore 
District-60   P   W    R    1907  Col    409  P  II. 

70  Gl'ift  to  daughters  or  rolaLions  in  th« 
fomale  lino— Phapra  Mughals  of  Jehlum 
District.     71  P  R  1901  Col  2098   P  I. 

71  Gift  to  a  grandson- Ancestral  property 
— Ghatha  Jats  of  Wozirabad,  3  P  L  R  1901 
Col    2095    P  I. 

72  Gift  to  Khanadama'l— Gbakkar?  of 
Domeli,  Jhelum  District.  53  P  R  1902  Col 
2111   PI. 

73  Gift  to  khanadamad — Succestion — 
Wariach  of  Gujrat— 80  P.  R.  1002  Col.  2111 
P.    T. 

71:  Gift  to  sisfcer'a  son  by  will — Ancasfc- 
ral  property — Power  to  make  will — 34  P.  R. 
1905  Col.    2121    P.  I. 

75  Gift  to  sister's  son — Arians  of  Jal- 
landar   Tahsil-24    P   R.  1905   Col.  2110   P.  I. 

73  Gift  to  sister's  on— Sheikh  Tewaua* 
of  Okhali  Mohala,  Khushab  Tehsil.  94  P. 
R.  1905   Col.  2110  P.  1. 

77  Gift  to  sisters  son  and  Klianadamai 
— Khinger  Jats,  Chakioal,  Jhelum  Dittrict  — 
Ancestral  property. 

Amongst  Khinger  Jats  of  Chakwal  Tab-  . 
si],  a  sonless  proprietor  can  m.  iko  a  valid 
gift  of  ills  ancestral  land  to  liis  sister's  son 
p.nd  Khanadamad  and  to  his  daughter 'a 
son  in  the  presence  of  male  collaterals  22 
P.  R.  1904,  85  P.  R.  1901,  71  P.  R.  19.)1,  33 
P.  R.   1905,  62  P.  R.  1906,  referred  to.    FaZAL 

V.  HAYAT    .^li.    29  p.  R    1907=22   P. 

L  R.  1908 

78  Gift  to  son-in-law  and  stranger  Ratj- 
puts  in  the  presence  of  near  collaterals — 52 
P.  R.    1905    Col.  2109   P.  t 

79  Gift  to  wife  and  daughter  in  the  pre- 
tence of  son— Sials  of  Jhaug— 82  P.  R.  1902 
Col.  149  P.  I. 

(f )    By  widow. 

80  Gift  by  ividoio  to  ktr  daugktir  marritd 
in  the  same  village — Fowr  of  daughter  in 
make  a  further  gift  in  fcivour  of  her  daughter 
—Oniisprohindi  —  Chachars  of  Ghackar  vil- 
lage, Shahpur  District. 

A  v,'idow  ol  Liie  Ghaohar  tribe  of  Ohachar 
Tillage,  iu  the  Shahpur  Diitriot,  made   a   gifl 
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Custom  of  the  Punjab  Gift    {Contd.)  i  Custom  of  the  Punjab  Gift    {Co7itd.) 

o(  land  inherited  by  her  from  her  hus- 
band, in  fovour  of  his  daughter,  who  was 
married  in  the  village  to  a  person  of  the 
samo  tribe,  i,  e.  Chaohar.  The  donee,  when 
a  widow,  again  m.ido  a  gift  of  the  same  land 
in  favour  of  hor  daughter,  who  herself  had 
also  married  a  Chachar  of  the  village.  The 
plaiutlffa,  reversioners  claimed  that  the  ori- 
ginal gift  convoyed  a  limited  interest,  and 
the  donee  had  no  right  to  make  the  subse- 
quent gift.  It  was  found  that  a  widow  be- 
longing to  Chaohar  tribe  of  the  Chachar  vil- 
lage was  entitled,  by  custom  to  maka  gift 
of  land  inherited  by  her  from  hor  husband 
in  lavour  of  her  daughter  if  that  daughter 
married  within  the  village. 

H<'W,  that  plaintiffs,  on  whom  the  onus 
lay,  had  failed  to  prove  that  the  subsequent 
gift  by  the  donoe,  daughter,  made  in  favour 
of  her  daughter,  was  invalid  by  custom — 
98  P.  R.  1894  ;  129  P.  li,  1893  ;  12  P.  B.  1893 
(F.  B.) ;  32  P.  R,  1895  {F.  B.)  ;  19  P.  R.,  1887  ; 
19  P.  R.,  1897  ;  11»  P.  B.,  1900  ;  S.  C.  P.  L.  B. 

1900,  p.  471  ;  r,2  P.  B.;  1901  :  S.  C.  72  P.  L.   B. 

1901,  19  P.  li.  1903,  S.  C.  25  P.  L.  B.  1908:  20 
P.  n.  1904  ;  S.  C.  39  P.  L.  B.  1904  referred  to. 
NAWAB  V.  WALLAN.     91  P.  E-   1906^108 

P   L.  R.  1907-  ,  ,       , 

81  Gift  by  widow  io  daughter  and  daugh- 
ter's son— GilJats  of  the  Amritsar  District 
—Rig'  t  of  oollateralg  of  6th  degree  — 112  P, 
W.  R.  1901—67  P.  R.  1908  Col.  2119  P.  I. 


82  Gifi  ^y  widc^  to  daughter  and  hhanada- 
mad-~llight  of  coUaterals  af  firsi  degree— Va- 
lidity of  gift— Power  of  widow  of  alienating 
Non-ajicestral  property — Arians  of  Narain- 
garh. 

The  widow  of  a  deceased  male  proprietor, 
in  possession  of  his  estate  for  life,  is  subject 
to  the  same  restriction  in  alienating  nou- 
ancestial  estate  of  her  husband  as  in  alienat- 
ing ancestral  estate.  98  P.  R.  1891,  18  P.  B. 
189,  63  P.  R.  1895,  28  P.  R.  1893,  68  P.  R. 
lB9y,  referred  to. 

In  the  presence  of  reversioners,  cousins 
oi  first  donee,  she  can  alienate  only  to  one 
haviug  a  better  right  to  inherit,  or  to  some 
one  ei&e,  only  if  there  is  in  existence  some  one 
whose  existenc*  bars  th«ss  reversioners.  Th« 
existence  of  a  daughter  does  not  preclude 
cousins  of  first  contesting  an  alienation 
made  by  a  widow  In  possession   of  property. 

Among  theNaraingarhArains,  the  widow 
of  a  deceased  male  proprietor  in  possession 
of  her  husband's  property  cannot  make  her 
«on-iu-law  hhanadamad  in  the  sense  that  he 
thereby  becomes  as  it  were  a  son.  Nor  can 
she  in  the  presence  of  collaterals  of  third 
degree  make  a  gift  of  that  property  to  her 
daughter  and  son-in-law.  '.MUHAMMAD 
UMAR   u,    ABDUL    KaRIM.     103     P-     R- 

i807. 

83*  Gift  by  widow  to  khanadamad.  An- 
o«itral  property— Suit  by  daughter  and 
daughter's  son  to  contest  the  alienation— 20 
F    R   190i   Col.   2112  P   I. 

g4  Gift  by  widow  to  near  reversioner— 
Aweat  of  ofch«E  reYMoioriirt— Claim  by  rt- 


versioner    not  Aiseniing.     47    P  R    1903   Ool 
8121    P  I. 

86  Gl'fc  by  widow  to  Sanatan  Dharata 
Sabha  and  daughter  and  daughter's  son  liv- 
ing-Khatries.     119  P   R    1901    Col    2110  P  I. 

86  Gift  to  khanadamad  by  ohildless  maU 
proprietor  to  benefit  daughter  and  her  child' 
ren— Gift  by  daughter  to  son-in-law— Saifc 
by  collaterals  of  khanadamad  to  set  aside 
gift  by  his  wife.  39  P  R  1906  Col  2112 
P    I. 

87  Gift  by  widow  to  a  stranger— Ooui 
probandi  — Mujawars  of  Mailsi  Tehsil  Mul- 
tao    District   66   P    R    1905  Col    2118  P    I. 

88  Gift  by  widow  to  a  stranger — Neces- 
sity—Suit  for  possession— Resjudioata — 140 
P    L   R   1902   Col   940   P   I, 

Custom  of  the    Punjab    Inharitence   and 
succession, 

X  Inheritance  and  Succession. 

(a)     Adopted  son. 
(6)     Agnates. 

(c)  Ala  malik  and  collaterals. 

(d)  Application   of  customary   or  perso- 
nal Law. 

(e)  Aunt's  son. 
'/)  Brother's  sister's  son. 
{gi  Collaterals. 
{h)  Daughters. 

(i)  Daughters  and  daughter's  son. 

Ij)  Daughters'  son  and  nephew. 

[k)    Donee  dying  without  direct  heirs. 
(I)    Khanadamad. 
(m)   Pattidars. 
(n)    Premogeniture. 
(o)    Sister. 
\p)    Sisters'  son. 
Ig)    Sons. 
(r)    Son-in-law. 
(s)     Widow. 

{t)  Wife's.property  inherited  by  her  from 
her  father. 

(a)      ADOPTED   SON. 

1  Adoption— Appointment    of    heir --Self- 
acquired  property. 

In  the  absence  of  his  lineal  descendants 
the  self-acquired  property  of  an  adopted  son 
passes  to  the  heirs  of  his  natural  family. 

The  rule  that  a  customary  appointment 
as  heir  does  not  take  the  adopted  sou  out  of 
his  natural  family  has  been  established  and 
the  rule  that  the  property  of  the  adop- 
tive father  goes  m  the  adoptive  family 
and  not  in  the  natural  family  of  the 
adopted  son  does  not  affect  self-acquired 
nroperty  of  the  adopted  son.  72  P.  R.,  1893; 
12  P.R,  1892  [F.  B.);  4  P^R.  1900  ;^s_^-. 
P  L  R  1900,  p.  152,  referred  to.  PUNJAB 
SINGH 'v.  KHAZAN  SINGH.  149  P-  L-  R. 
1  QAfi 

2  'Adoption-Bight  of  adopted  ton  in  hit 
natural  fathe7*s  eUate-Jats  of  Panipat  Kar- 

'^''^  flejrthat  among  Jati  of  the  Panipt* 
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Custom  of  the   Punjab  Inheritance  |  * 

and  succession    (Contd.)  Custona  of  the  Punjab   Inheritance 

I  and  suoceRAion    (C:iUd.) 

Tahiil,   hn   adopted     son    is    not   entitled   to  j  80    P  Li    H    I'JOr.   l 
take  a    share    in    tho     estate    of   his    natural  i      S    Ad'pieJ.       :i\ 
father    in    the    preaence    of  a    brother  —6(!:<  P 
B  1898,   referred   to.     MUKH    RAM    v.    NOT 

RAM      101    P    L    R    1907  =  100    P    R. 

ieo6 

3  Adopted  S071 — Occwpancy  tenancy — Si(/C- 
Cfssion — Adopted  son  of  occupancy  tenant  as- 
sociatuiQ  strangers  with  him — Right  of  colla- 
terals of  the  adopter  to  succeed  to  the  adopted 
son  who  died  childless — Punjab  Tenancy  Act 
XVI  of  18S7   S:  53  and  59. 

In  contest  between  a  landlord  and  others 
regarding   succession   to,  or  alienation  of,  a 


iOU 

boro 


son   being  b 
— Right   of   '• 
to  natural   son,\ 

Heldy  ti^.at,  b} 
succeeds   to  tho  ?ih 

to  tho   adoptti        I  'fi 

without    idsu  '     '<■  ■ 
father's   collnturAiId.     j, 
34    P   R    18B3    (&    J3)    l 

1887,  181    P  R   188Q,  lOY    i/   R    ly'Ji,  12   P    K 
1892  (P  B)  66and!lll  P  R  1893,  61  and  133  P  R 
1894,  29    43   (F    B)    o8     P   R     1895    18   P  R 
tenaocy,   S.    63  and   59  of   the  Act   must  be  |  1900  I>    4    P     R    1891     (P  D).     referred    to 
regarded   in   cases  of  contest   between   occu-  ;  JOWALA  SINGH   v  LAL  bl^TGH,     2   P  W 


paticy  tenants  and  their  natural  heirs  un 
der  custom,  or,  between  persons  claiming 
succession  to  an  occupancy  tenancy,  the 
bolder  of  which  has  died,  and  alienees  of 
tho  occupancy  rights,  the  same  rule  of 
custom  should  presumably  be  followed  as 
regulates  alienation  of,  and  succession  to, 
land  held  in  ownership.  68  P  R  1891,  89 
P  R  1893,  (P.  B  )  69  P  R  1900,  12  P  R  1904, 
and    109   P  R  1894,    referred    to. 

The  adopted  son»  and  the  donee  of  an 
ocoapancy  tenant^  died  sonless  leaving  a 
widow,  after  having  formally  associated  the 
defendants  with  him  in  the  tenaicy.  After 
the  death  of  tho  widow  a  dispute  arose 
between  the  collateral  heirs  of  his  adoptive 
father    and    the    defendants. 

Held  that  if  he  was  treated  as  an  adopt- 
ed son,  his  heirs,  under  custom  and  S.  59 
(2)  of  the  Act,  are  his  adoptive  fatheir's 
nearest  male  agnates,  and  that,^  if  he  wag 
treated  as  a  donee;  the  gift,  under  custom, 
reverts,  upon  failure  of  his  male  line,  to  the 
heirs   of    the   donor, 

Beld,  also  that  there  was  no  time  bar 
against  the  plaintiffs^  inasmuch  as  they 
could  not  sue  for  possession  until  the  death 
of  the    widow  of    the    a.lopted   son.     SAIDA 

V.  ISMAIL,    76  P  R    1907=3;;  P   L  R 
1908 

4  Adoption — Right  of  adopted  son  to  suc- 
ceed to  the  property  of  his  adopt'^oe  father's 
collaterals— Oh\n\^  Jats  of  Sialkot  district  — 
Precedents—  Uncontested   cases. 

Held,  that  nocording  L t  custom  prevail- 
ing among  Chiiua  Jats  of  Sialkot  district, 
an  adopted  sou  succeeds  to  the  property 
of  his  adoptive  father's  collaterals  in  the 
aame    manner    and    to   the   si  me     extent   as 


R  1908. 

7  Adopted  son*^s  right  to  collateral  succes- 
sion in  adoptive  fallicr's  fajn/lly—Onv^  — 
Chima   Jats  of  DasJca    sialkot  District. 

Heldy  that  the  defendants,  on  whom 
the  onus  lay.  12  P  R  1892  (F  B)  61  P  R 
1894,  138  P  R  1894,  29  P  R  1895,  18  P  .  j  dOO— 
P  L.  R  1900  P  49  followed,  had  f.uied  to 
prove  the  alleged  custom  that,  among  Chima 
Jats  of  Daska  Tahsil  of  Sialkot  District,  an 
adapted  son  can  succeed  collaterally  in  hia 
adopcivc  father's  family  1  P  R  1906—55  P 
L  R  1900  referred  to.  RAM  DITTa  v. 
TAKHT  MAL,  67  P  L  R  1908-60  PR 
1908,  104  P  V/  R  1908. 

8  Adopted  son  dying  without  male  Imea 
descendants. 

The  estate  of  an  adopted  son  dying  with- 
out any  male  lineal  descendants  Ik  iiherit- 
ed  according  to  custom  by  the  heirs  of  hia 
adoptive  father  and  not  by  thfi  heirs  cf  hia 
natural  family.— 58  P  L  R  1901  0V2mile(Z. 
GURDITTA  V.  ATAR  SINGH,  117  P  R  1906 

=77  P  li  R  1907. 

9  Adopted  •  son— Appointment  of  heir  — 
Death  of  appointed  heir  during  his  adaptive 
father's  lifetime.  51  P  R  1906.  See  Custom 
Punjab — Adoption. 

10  Adopted  ' son— Collateral »  succession- 
Right  of  so7(,i  of  adopted  son  to  succeed  col' 
laterally  in  their  natural  family — Moghols 
of  Pind  DaC.m  Khan  Tahsil,  Jhelum  DLsr 
triei. 

Held,  that  according  to  custor:  prevail- 
ing among  Mcghnls  of  Pind  Dadan  Khan 
Tahsil  of  tho  Jhelum  District  to  which 
tribe  the  parties  belonged,  sons  of  an  adops- 
cd  son  succeed  collaterally  in  their  na- 
tural  family.     GHELA    v.   HAIDER,     69  p 

R  1906-6^  PLR1907» 


a  natural  son   of  such  adoptive   father  v/ould 

succeed. 

Where  in    a   number    of   cases    persons  {  ^b)    Agnates 

have    claimed   property    basing     their  light 

to  succeed  on  custom  and  the  claim  has  H  Agnates— Punjab  Laws  Act  {IV  of  i872) 
been  ailowed  without  objection,  such  cases  '  S.  'i—Successio'i — Personal  Laio  —  Burde  .  of 
are  best  proof  of  custom  sanctioning  the  j  proof — Comri'init^  of  d^cejit  —  Residenc  in 
right  allowed.     MAKHAN  SING fl  y.  DULO.     o//ier    villages. 

65    P    L    a    1903-4   P    R   1908.  Held,   by    the   Fall    Bench,     i  'at    i6    has 

5  Adopted  -  )n  — Adoption  by  Jats  wirh  not  been  laid  down  by  the  Chief  Court,  as 
ceremonies-  Right  to  succeed  to  the  proper-  j  a  rule,  that  mere  community  of  desc  it 
ty  of  his  adoptive  father's  father  when  the  j  does  not  give  agnat  of  a  deceased  laud 
adoptive  father  in  the  life  time  ot  hia  father  (  ov?  ner  a  right  of  sucocssvon  to  aca-nred   laud 
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Custom  of  the  Punjab  Inheritance 
and  Succeetsiou  (Cuntd). 

left   l)y  liim    in    a  village   in  which    they    do 
not   dvvii    land. 

JLdd^  that  among  parties  generally  fol- 
low!,,c.  Customary  LaAV  it  ia  permissible  to 
fall  \u\c\i,  as  «•  ^^^^  resort,  on  their  per- 
sonal law  for  tho  decision  of  the  point  in 
issue  where  no  dofmito  rule  of  the  former 
law  Mpplicable  to  tho  case,  before  a  Court 
can     h«     found.     DAYA     RAINI     v.    SOU  TIL 

SINOH.    110   p.  R-    1906-59   p.   W.  R 
1907    81    P  L.R.  1907  (F  B). 

(c)      Al-A     MALTK  AND  COLLATEKALS. 

12  Ala  maliks*  right  to  succeed  on  the 
death  of  an  adna  malik  as  ngainat  collaterals 
119    P   \V.  R.    19C8  Col.    1592   P.  I. 

13  Ala  maliks'  right  to  siicceed  to  the 
adna  malik  dying  sonless,  collaterals  of  the 
deceased  extent— Bajp^Us  of  moza  Naraiiipore 
District  Chv  daspiir— Estoppel— Waiver 

Held  (1)  That  residence  in  an  adjoining 
village  and  not  in  the  village 
where  the  property  is  situate 
does  not  ordinarily  deprive  the' 
collaterals  of  their  right  to  sue-  I 
cession. 

(2)  That  plaintiffs   entirely    failed    to 

prove  that  by  custom  they  were 
entitled  to  recover  possession  of 
tho  land  sold  by  the  deceased 
adna  malik  to  the  defendant  in 
the  presence  of  collaterals  of  the 
deceased   adna  malilcs, 

(3)  That   one  of  the   plaintiffs    having 

sued  for  pre  emption  of  the  land 
sold  by  tho  adna  malik  to  the 
defendant,  must  bo  taken  to 
have  admitted  the  validity  of 
the  sale. 

(4)  That   three  of  the  adna  malik  ven- 

dors, having  died  nine  years 
before  the  institution  of  tho 
present  case,  and  no  effort  hav- 
ing been  made  during  this 
period  to  recover  possession  on 
the  ground  of  lapse,  the  plain- 
tiffs are  not  entitled  to  any  in- 
dulgence.    HIUU     V.    THAKAR 

DAS.    118   p.  W.  R.  1908. 

(d)      ApPLICAHION  of   CUSTOMAEY   ok   PEESONAIj. 

14:    Muhammadan  Law—Succession-K&ah- 
miris    of    Lahore  City. 

Found  that  the  parties  to  the  suit,  Mu- 
hammadan Kashmiris  of  Lahore  City,  who 
were  engaged  in  trade  and  manufacture, 
were  governed  in  matters  of  succession  by 
Muhammadan  Law  and  not  by  custom — 25 
P.  B,  18S2;  35  P.  R.,  1891;  4  P.  B.  1888;  149 
P.  B.  1888  ;  24  P.  B.,  1893;  23  P.  P.,  1897  ; 
47  P.  P.,  1900;  s.  c,  P.  L.  B.,  1900,  p.  381; 
41  P.  B.  1901;  s.  c,  49  P.  L.  B.  1901;  92  P. 
E.,  1901;  s.  c,  143  P.  L.  P.,  1901;  103  P.  B. 
1902;  30  P.  P.,  1903,  s.  c,  85  P  L  B.  1903; 
51  P.  P.,  1903;  s.  c,  174  P.  P.  P.  1903;  54  P. 
Z?.,  1903;  61   F,  L,  B.,  1904;  Hi   P.  B,   lb96; 


Cu  stom  of  tho  Punjab  Inheritance 
and  SuccesBion  {Contd.) 

30  P.  B.  1896,  referred  to.  MAUL  A  BAKHSH 
V.  MUHAMMAD  BAKIISH.  54  R.  R.  1906 
=  74   p.  L  R.  1907 

15  Guslom  —  Inh&rikiwie  —  MvltammM^aii 
Law — Kortshis   of  CJnjramoalla   city. 

Held,  tliat  tlie  partioa  to  the  suit,  Kort- 
shi.s  of  Oujranwalla  city,  who  are  non-agri- 
culturists are  governed  by  Muhammadan 
Law  in  the  matteir  of  inheritance.  175  P 
B  1883,  referred  to.  Muisammat  KAR  AM 
BIBI  V.  HUSSAIN  BAKHSH.  92  P.  R. 
1901- 

16  Custom — Sticcession — Hindu  haw-t^on- 
agricultural  Aroras  of  Kasur,  Lahore  District 
— Proof  of  Custom — Instances — Bebutling  evi- 
dence. 

Found,  that  by  custom  among  non-agri- 
cultural Aroras  of  Kasur,  Lahore  District, 
the    daughter  is   excluded   by    the   brother!. 

Whera  witnesses  to'  the  existence  of  a 
custom  have  fairly  ascertained  instances  it 
is  for  the  other  side  to  show  by  cross  ex- 
amination or  evidence  in  rebuttal  that  thoao 
instances  do  not  in  reality  support  the  al- 
leged custom.  ANANT  RAM  v.  HUKMAN 
MAL.    102  P  LR  1902  =  62  PR  1902- 

17  Custom— Mohammadan  Law — Succes- 
sion-Tank estate.  30  C  843—112  P  L  R 
1903-67    P    R    1903    (P    C)    Col  dlO   P   II. 

18  Custom — Muhammadan  Law — Sucas- 
sion — Pathans  of  Lahore    City. 

Held,  that  the  parties  to  the  suit,  Lodhi 
Pathans  of  Lahore  city,  were  governed 
in  matters  of  succession  by  Muhammadan 
Law  and  not  by  custom.  MT.  HUSAINI 
BEGAM  V  MT.  SAHANI  BECiAM.  51  P 
L  R  1904. 

(e)  Aunts  son. 

19  Proprietary  body— Big  ht  to  succeed  in 
preference  to  aunt's  so7t  of  the  deaased  pro^ 
prietor—Mauaa  Balana.  tahsil   Panipat. 

The  plaintiffs,  who  form  the  proprie- 
tary body  oi  pana  Dasondha  of  the  village 
Balana  claimed  possession,  alleging  that,  a 
co-sbarer  of  another  tribe  having  died  leav- 
ing no  male  lineal  descendants,  tho  land 
reverted  to  them  as  proprietors  to  the  ^a7ia, 
both  by  law  and  custom.  The  defendanii 
contended  that  he  was  related  to  the  da- 
ceased  proprietor  as  his  aunt's  sou  and  that 
he  Tras  his  heir,  and  that  the  plaintifiF,  as 
owners  of  the  ^a«a  had  no  right  to  succeed 
by   law  or    custom. 

Held,  that  the  plaintiffs  had  failed  to 
prove  the  custom  set  up  by  them,  vis.,  thafc 
they  as  mere  co  sharers  in  the  pana  were  en- 
titled to  succeed  in  preference  to  the  aunt's 
son  of  the  deceased  proprietor.  28  P.  R. 
1904,12  P.  R.  1892  (F.  B.  referred  to.  NI- 
PIALA  V.  RAHMATULLAH.  187  P-  R-  180«. 

(f)  Brother's  Daughter's  son. 

20  Custom— Succession— "Collaterals     and 
son  of  brother's  daughter. 

Out    of    three    brothers    Ram    Siogh, 
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Chuhar  Singh  ami  IMoban  Singh,  only 
Chuliar  Singh  bad  a  child,  a.  daughter, 
Miiasinnmnt  Chandi.  Slio  had  two  sous  Uur 
Singh  and  Sewa  Siugh.  Ram  Singh  adopt- 
ed Bur  Singh.  On  Kur  Singh  dying  child- 
losi  Wasawa  Singli,  a  oollater*!  oi  Ram 
Singh,  sued  for  his  property  left  by  Rur 
Singh. 

Held,  that  the  claim  was  not  main- 
tainable and  Sewa  Singh  was  entitled  to  suc- 
ceed his  brother  Rur  ."^ingli.  P.  R.,  12  of 
1892,  distingiiishrd.  SEW  A  SINGH  v. 
WASAWA    SINGH.     68  PL-  R   I90L 

(g)  Callateuals. 

21  Ancestor's  descendants  inherit  in  'pre- 
ference to  heterogeneous  body  of  a  different 
got. 

By  the  customary  law,  in  succession, 
representation  is  recognised.  The  direct  de- 
Bcendauls  of  the  daughter  and  the  daugh- 
ter's son  of  a  deceased  proprietor's  ascen- 
dant are,  in  the  absence  of  all  male  collaterals 
entitled  to  exclude  an  betrogeneous  proprie- 
tary body  belonging  to  a  different  got.  77  P. 
B.  180G,  102  P.  R.  1906,  102  P.  R.  1900,  28  P. 
R.  1904,  95  P.  R.  1905,  R.  ;  141  P  R  1893,  dis- 
tinguished.    WARYAMA     V.     HIRA  NAND, 

128  P  W.  R  1908-63  P.  R    1908- 

22  Collaterals,  asstciated  and   disassociated 

—  Eojpuls  of  Dasoya  Tahsil,  Hoshiarpur  Dis- 
trict. 

According  to  general  agricultural  custom 
all  collateral  heirs  succeed  together  and  cot 
to  the  exclusion  of  each  other,  wiiether  they 
were  associated  with,  or  separated  from,  the 
deceased.  DEVI  SINGH  v.  PUNJAB  SINGH. 

75  P  L.  K  1904 

23  Collaterals  versus  dauyhter —  Lustom, 
ordinary  law — Aroras  of  Amrii sar—  Onus. 

The  burden  of  proof,  that  a  high  caste 
Hindu  community,  as  Aroros  of  Amritsar, 
are  governed  by  a  cubtom,  directly  in  con- 
travention of  their  personal  law,  lies  heavily 
on  the  party  making  such  an  allegation  16  A. 
221  ;  34  P  R.  1907  ;  110  P.  R.  190G  ;  24  A.  273  ; 
24  P.  R.  1803  ;  45  P.  R    1903  refcrrca  to. 

It  cannot  bo  accc'p;ed  as  an  axiom,  that 
the  Aroras  of  Amritbur  are  bound  by  cus- 
tom, found  to  obtain  in  other  parts  of  the 
country  ;  but  rulings  of  Couits  on  question 
of  custom  obtaining  among  Aroras  in  other 
parts  may  be  usefully  examined. 

Held,  that,  in  this  case,  tbo  defendants 
had  not  established  the  cuslom  they  set  up, 
of  collaterals  succeeding  umong  the  Amritsar 
Aroras,  to  the  exclusion  of  daughters.  144 
P.  R.  1S82;S5  P.  R.  I8i>l  ;  148  P.  R.  1890 
Cnote;;G2P.  R  1902  referred  to.  RAITHO 
V.  HARNAMAN.     99  P   R  1907=  1G7  P-    L 

R  1803: 

24  Collaterals  versus  daughters— Buvjahi 
Khairis  of  Ruivalpindi—  Hindu  Law-  Custom 

—  Possession  f)y  widow  of  piedcceascdson  of  her 
fathcr-in-laio's  estate  —  Adverse  posscssion-- 
Liinitation. 

The  Eunjahi  Khatris  of  Rawalpindi  fol- 
lowed Hindu  Law  of  the  Mitaksbara  School. 
They  have    not  become  agriculturists  and  do 


Custom  of  the  PuMjitb  Inheritance 
and  buoceiBiou  {Cund  j 

not  follovf  Jats  custom.  In  that  tribe,  near 
collaterals  do  not  exclude  daughters,  daugh- 
ter'.s  son  and  grandsons  of  a  aecaased  boxi  est 
propiietor.  64  P.  R.  1916,  15  P.  R.  1903,  94 
P.    R.  18DS  referred  to. 

The  burden  of  proTing  the  existence  of  a 
special  custom  excluding  tbem  from  in  herik- 
ancc  lies  on  the  collaterals. 

Where  the  widow  of  a  dcceaecd  sori  held 
her  ond  father-in-law's  estate  after  hia  death, 
not  as  of  right,  but  in  lieu  of  maiutenanoe, 
the  property  yielding  only  just  enough  tot 
her  maintenance,  held,  thai  her  possessioQ 
was  not  adverse  to  the  teal  heir,  whoever  h« 
may  be,  in  asmuch  as  she  did  not  asaert  any 
rival  right  or  arrogate  to  herself  the  pobition 
of  a  trcppas  er  3  P.  R.  1904  distinguished. 
A  subsequent  asf-ertion  by  the  widow,  ia 
a  suit  by  the  collaterals  in  which  the  Courfc 
declared  that  the  collaterals  were  entitled  to 
succeed  after  her  death,  that  she  held  for 
life,  could  not  show  that  her  possession  was 
adverse  24   P.  R.  1906  referred  to. 

Nor  could  the  decree  in    the  suit   make 
the  question  of  heirship  of  collaterals  res  jiL- 
(Ztca^a  against  daughter's    eon  28   M.   457  re- 
ferred to. 

Bunjahi  Khatrie,  though  they  may  follow 
their  pe)  sonal  law,  do  r. ot  always  follow  it  in 
every  pi  rticular.  This  trile  mry  have  adopt- 
ed a  variation  under  which  the  widow  of  a 
predeceased  son  tikes  the  Fame  widow's  es- 
tate which  she  would  1:  avo  taken  hnd  her 
husband  survived  his  father.  178  P.  L.  R. 
1905  referred  to.  BURA  MaL  v.  NARAIN 
DAS.    102  PR.  1807 

25  Daughters — Chamar  Jats  of  Tfhsi 
Lodhran  of  the  MuLan  District — Muhar.i' 
madan    Law— Collaterals. 

In  a  suit  for  inheritance,  the  parties 
to  which  were  Chamar  Jats  of  Tehsil  Lcdh- 
ran  of  the  IMultan  District,  held  that  no 
positive  custom  was  proved  regulating  the 
rights  of  the  parties  and  that  the  Muham- 
madan  Law  must  govern  the  case  under 
section  5  of  the  Punjab  Laws  Act.  SHERAN 
alios     SHER     MUHAMMAD     v.  Mussavimat 

sharman.    182  P  L  R  1901. 

(h).     DiiLtgh!«rs — 

26  Daughers-Awans  of  Pind  Dadau  Khan 
Tehsil-  Daughter  of  sonless  proprietor  ia- 
heridng  fathei's  non  ancestriil  property — 
Father's  collaterals  suit.  121  P  R  1903  Col 
2108  P  I. 

27  Daughters — Collaterals  Brahmins  of 
Gurdaspnr—  Hindu    Laio — Cuslom. 

Sarbuit  Brahmins  of  the  town  of  Gur- 
daspur  are,  in  matters  of  succession,  govern- 
ed by  tbo  general  rules  of  agricultural  custom 
and  noi  by  Hindu  Law  ;  and  daughters  and 
tL'eir  is-.ue  are  therefore  excluded  by  near 
agnates  of  the  last  male  proprietor.  73  P, 
R  1S9(  107  P  R1901,  119  P  H,  1901,  30  P 
R  190;i,  12  P  R  1906,  16  A  221  D  21  PR  1906 
16  P  R  li;06,  58  P  R  19G0,  102  P  R  1901 
follow.  J.     NANAK  CH.aND  v.  B.ASHIiSHAR 

NATii,    16  p.   W.  R.  1903  =  94  P.    L  R. 
1908-3  p.  R.  1908. 
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28  Davghtprs—Nafhari  Bilochis  of  SMigarh 
tahsil,  Dera  Ohazi  Khan  District — MoJiomedan 
law  not  custom. 

The  part.iog  being  Natkari  Biloohis  of 
Bangarh  taJisil,  Dera  Gliazi  Klian  District;, 
tlie  plaintiffs,  collateials  in  various  degrees 
claimod  proporty  in  the  possession  of  the 
defendants,  tin  daughtcn-s  of  Ibo  deceased  ou 
tho  ground  that  by  custom  the  collaterals 
were  entitled  to  exclude  daughters,  held, 
that,  the  plaintiffs  who  wore  bound  to 
prove  the  existence  of  such  special  custom, 
among  the  said  tribe,  bjiving  failed  to  estab- 
lish the  same  or  that  custom  and  not  Maho- 
medan  Law  regulated  tlie  Law  of  Succession 
among  them,  the  rights  of  daughters  to 
succof  d  in  accjrdance  with  tho  principles  of 
the  Mahmedan  Law  were  recognised  in  the 
Saugarh     tahsil.       GHULAM     HAIDAU     v. 

PHAPiiAL.    155  P.  w.  R,  1908=92  P. 
R  1908. 

29  Daughter — Daughter's  son — Nam  Raj- 
puts of  Mamun  Mazra  village,  Thanesar  Tah- 
silt  Amballa  District. 

Held,  that  according  to  custom  prevailing 
among  Nam  Bajpuls  of  Mamun  Mazra  village 
Thanesar  Tahsil,  Amballa  Disti'ict,  to  which 
class  the  parties  belonged,  collat.^rals  of  a 
childless  male  proprietor  succeed  to  ancestral 
land  left  by  him  in  preference  to  his  daugh- 
ters. SAMANDA  V.  Musammab  NURBI,  87 
P.  L.  R.  1905. 

80  Daughter — Her  right  to  succeed  to  her 
father  and  uncle's  property  and  to  contest  alie- 
nation  by  her  aunt— Necessity  —Alienation  by 
guardian—Minor's  liability— Village  com  nun- 
ity  can  not  inherit  in  presence  of  daughter. 

Held,  that,  among  Hindu  agriculturists 
of  Hoshiarpur  District,  the  daughter  of  a 
mala  sonless  proprietor  is  entitled  to  inherit 
the  property  of  her  father  and  uncle  after 
the  death  of  her  mother  and  aunt,  and  is 
also  competent  to  contest  the  validity  of  the 
alienation  by  her  aunt  where  they  have  left 
no  reversioner,  and  that  there  exiats  no  cus- 
tom allowing  the  village  community  to  suc- 
ceed to  their  property  In  preference  to  the 
daughter. 

Held,  also,  that  in  such  a  case  the  daugh- 
ter can  maintain  a  suit  for  obtaining  imme- 
diate possession  of  her  fathei's  shfire  and 
also  for  getting  a  declaration  that  the  aliena- 
tion by  her  aunt  will  not  be  binding  upon 
her  after  her  aunt's  death. 

Held,  further,  that  in  case  of  an  aliena- 
tion of  a  minor's  property  by  his  de  facto 
guardian,  the  minor's  liability  extends  only 
to  tho  benefit  he  derives  therefrom.  NAK 
BADHA  V.  GURDEVI,  138  P.  W-  R-  1908- 

81  Daughters— Sayads  of  Shahabad  village 
Karnal  District — Alienation  by  daughter  — 
18  P.  R.  1906-114  P.  L.  R.  1906.  See  Col. 
$71,  P.  II. 

S3  Daughters— Gollaterals  of  sixth  degree- 
Hindu  Ghuhan  Rajputs  of  i  ah.sil  Naraiu- 
garh  in  Umballa  District,  86.  P.  R.  1908—146. 
P.  W.  R.  1908  Col.  272  P.  II. 

33    Daughter —Daughter's  daughter— CoUa- 
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ternls — Lodi  Pathans  of  Jullundur  District. 

Wlioro  tho  parties  to  a  suit  were  Lodi 
PatJiai's  of  Jullundur  Distriot,  and  the  daugh- 
ter had  succeeded  to  her  father's  estate  by 
sustom  of  tho  family. 

Held,  that  upon  tho  death  of  the  daughter 
her  daughters  had  a  proforontial  claim  by 
custom  of  tlie  family  and  tho  tribe  to  sua* 
coed  as  against  the  collaterals  of  the  father. — 
P.  R.,  5  of  1895,  referred  to;  P.  R.  19  of  2887, 
P.  R.,  3  of  1888;  P.  R.,  31  of  /889:  P.  B.,  12  of 
1892:  P.  B.,15  of  1893;  P.  R.,  19  of  1897,  dis- 
tingiiished.  WAZIR  ALI  KHAN  v.  SHAH 
ZAMAN.  61  p.  R.  1902=72  P.  L-  R. 
1002. 

34  Daughters— Collaterals  of  seventh  degree 
— Mahomedan  Chahan  Rajputs  of  Kharwan^ 
Jagadri  Tahsil,  Umballa  District. 

As  ou.stom  as  to  the  daughter's  succea- 
sion  varies  among  the  various  tribes;  it  la 
unsafe  to  lay  down  as  a  general  rule  of  cus- 
tomary law,  regardless  of  tribe  and  creed, 
that  daughters  are  excluded  from  successioa 
by  collaterals  however  remote. 

Held,  also,  that  the  plaintifis  In  the  casa 
ha^^e  failed  to  prove  a  custom  to  the  effect 
that  among  Chohan  Rajputs  of  Mauza 
K'larwan,  Jagadbri  tahsil,  Qmbala  District, 
collaterals  of  the  seventh  degree  were  en- 
titled to  succeed  in  preference  to  a  married 
daughter  of  the  deceased  sonless  proprietor. 
ABDUL    KARIM   v.    SAHIB   JAN.     5    P   R 

1908=21  P  W  R  1908=99  P  L  R  1908. 

See  for  other  facts  Col  4^3  P   I. 

35  Daughters— Distant   collaterals— Riwaj » 
i- am— Effect   of  entries  in. 

In  this  case  the  collaterals  beyond  T 
degrees  to  the  deceased  suit  for  possession 
of  his  estate  on  his  widow  remarrying.  In 
addition  *^o  his  widow  the  deceased  had  leffe 
a  daughter. 

Held,  that  the  daughter  was  by  custom 
entitled  to  ratain  her  father's  estate  until 
her  death  or  marriage,  and  that  the  plain- 
tiffs who  were  distant  collaterals  had  fail- 
ed   to   establish   their    right  to   possession. 

Though  it  cannot  be  held  that  an  en- 
try in  a  Rew^ji-ani  is  of  no  value  without 
instances  quoted,  yet  its  value  is  very  much 
diminished  by  that  omission.  Mussamniat 
MARI  V.  JAWAHRA.  12  P  R  1902  =  61 
P  L  R   1902- 

36  Daughters — Collaterals— Laghari  Bilo* 
chis,  Sanghar  tahsil,  DaraGhazi  Khan— Maho- 
medan Law — Custom. 

In  matters  of  female  succession  the  cus- 
tom of  the  Laghari  Bilochis  of  the  Sanghar 
tahsil  of  the  Dera  Ghazi  Khan  District,  is 
largely  tinctured  by  a  preference  to  Mahom- 
medan  Law  rules,  where  the  contest  is  be- 
tween daughters  and  collaterals;  and  a  daugh- 
ter is  entitled  to  claim  her  share  of  the 
ancestral  estate  of  her  father  in  the  presence 
of  his  male  collaterals,  descendants  of  a  com- 
mon grandfather  110  P  R  1906  (F.  B.),  F.; 
119  P  R  1907,  Civil  Appeal  No.  994  of  1889, 
decided  on  24—7—1890  and  Civil  Appeal 
No.   199   of  1896,    decided   on    12— U— 1897» 
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referred   to.     SABHAI    v.   ALL     136   P    R 
1908. 

87  Daughters— Right  of  grand- daughters 
their  fathei  )i,aving  ;pre-deccased  Jus  father — 
llaJcomcdan   Law. 

TLie  quastioa  was  whether  grand-daugh- 
ters innoriLed  wheu  their  father  had  pre- 
deceased his  father.  It  was  takeu  for  grant- 
ed that  by  MaUouifadau  Law  they  did  not 
inherit  under  such  circumstances.  The 
plaintiffs  alleged  that  by  custom  they  were 
ao    entitled. 

Held,  the  evidence  of  instances  adduc- 
ed on  behalf  of  the  plaintiffs  was  not  strong 
enuugh    to    establish    the    alleged   custom. 

Held  also  that  no  cusiom  excluding 
granddaughters  from  succession  in  the  ab- 
seuco  of  all  other  issue  was  proved  by  the 
defendaut.  MUSSAMMAT  GAUHAR  v. 
KHAN  MUHAMMAD,  136  P  R  1908  (Note 
case  p.  619.) 

88  DjLughiers—Mahor)iedan  Law — Custom 
— BUochis  Natkani  Dalani  got  of  the  San- 
ghar  tahsil  of  the  Dera  Ghazi  Khan  Dis- 
trict— 

Bilochis  of  the  Natkani  Datani  got  of 
the  Sanghar  tahsil  of  the  Dera  Ghazi  Khan 
District  do  not  strictly  follow  Mahomedan 
Law,  but  their  custom  of  agnatic  succes- 
giou  is  greatly  influenced  by  the  spirit  of 
the  Mahomedan  Law,  and  daughters  ara 
often  allowed  to  succeed  in  the  absence  of 
sons,  and,  sometimes  though  more  rarely, 
even  in  the  presence  of  sons.  The  Na*i- 
kani  Datanis  show  the  greatest  favour  to 
daughters  and  sisters,  and  allow  them  to 
take  what  would*  be  regarded  as  their  share 
by  Mahomedau  Law.  No  doubo  they  would 
not  work  out  this  share  minutely.  They 
would  be  guidsd  by  the  general  principle 
that  the  female's  share  should  be  half  that 
of  the  males.  KHAN  MUHAMMAD  v. 
SHEH  MUHAMMAD.  186  P  E  1908  (Note 
case  p,  622). 

3d  Laughters — Nephews— Sayy ads  of  Tah- 
sit  iShvjahad. 

Among  Sayyads  of  Bhujabad  customary 
law  and  uot  by  Mahomedan  Law  prevails 
and  the  nephews  of  a  deceased  proprietor 
succeeds  to  his  estate  in  preference  to  his 
daughter.  A  daughter  cannot  exclude  a 
nepuew,  meiely  because  he  is  married  to 
one  of  them,  unless  some  dofiuito  ground 
for  holding  so  is  established.  AHMaD 
SHAH    V.    AHMAD     SHaH.     lU     p   W    R 

1908  =  68  P  R  1908. 

40  Daughters— Muhammadan  Law — Sa- 
yads   of  Bannu  Tahsil. 

Held  thai  among  Sayads  of  Bannu  Tha- 
sil,  unmarried  daughters  can  claim  their 
share  of  father's  property  in  accordance 
with   Muhammadan    Law. 

Qucerc: — Whether  the  daughter^  have 
unrestricted  powers?  KHAMIM  SHAH  v. 
AMIRZADA     SHAH.     62     ?•  E-    1904  =  36 

p.  L  E   1904. 

41  Daughters—Right  of  daughter — Maho- 
medaii  Jats  of  tahsii  Leiah  i?i  Dera  Ismail 
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Khan. 

The  onus  lay  on  the  defendant  to  prove 
that  by  cuatom  among  the  Mahomedan  Jata 
of  tahdl  Leiah  in  Dera  Ismail  Khan,  a 
daughter  has  a  right  to  inherit  to  her 
father's  property  in  the  presence  of  hid 
near  collaterals. 

Hdd  that  the  defendant  having  failed 
to  discharge  the  onus,  the  custom  was  not 
established.      MALIK     NUR   v.   AISHAN.— 

105  p.  E    1906  =  86  P  L  E    1906- 

42  DaugJUers- -Collaterals. 
Found,  on  the  evidence  on  the  record 
that  in  the  matter  of  succession  the  family 
to  which  the  parties  belonged  daughters 
succeeded  in  preference  to  collaterals,  ac- 
cording to  family  custom  and  Mubam- 
madan  Law.  Mussammat  FATIMA  v.  ARJ- 
MAND  ALL  p.  L  R  49  of  I90I- 
(i)     Daughters   and  daughter's   sons. 

43  Daughters — Collaterals  Bilochis  of  Dera 
Qhazikhan. 

Tbe  Customary  Law  of  the  Dera  Ghp.zi- 
khau  District  makes  it  clear  that,  with  tha 
exception  of  certain  sections  of  the  Nutkani 
tribe  in  Sangarh,  the  Belochis  of  that  Dis- 
trict generally,  and  especially  those  of  Dera 
Ghazikhan  Tahsil,  follow  their  own  custom 
and  not  Mahomedan  Law.  Among  them  a 
widow  is  entitled  merely  to  maintenance 
and  daughters  do  not,  in  any  case  succeed 
to  any  portion  of  their  father's  ancestral 
property  in  the  presence  of  male  collaterals 
of  the  father.  BAKHT  SAWAI  v,  SAR- 
DAR   KHAN.      119    P.   E-  1907- 

(j)  Daughter's  son  and  nephew. 

44  Rajputs  of  the  Rawalpindi  District- 
Limitation  Act  Art.  91  —  Wills 

Among  the  Rajputs  of  the  Rawalpindi 
(now  Attack)  District  a  daughter's  son  is  not 
entitled  by  custom  to  succeed  in  preference 
to  collaterals  who  are  descendants  of  the 
grandfather  of  the  last  male  owner. 

Art.  91  of  the  Limitation  Act  has  no  ap- 
plication to  wills  23  C.  1  (P.  C  )  referred  to, 
JAHAN    KHAN  v.  SHAHMAD.     134   P.    R. 

1908. 

45  Daughters  son — NepbeW'-Goldsmiths 
of  Saharanpur — Counsels  and  client.  134  P. 
L.  R.  1903  Col.  692  P.  II. 

46  Minda  Law — Custom— Succession~Te' 
tvari  Brahmins  of  Amritsar  City — Burden  of 
proof — Nephew — Daughter' a  son. 

Held,  that  the  parties  to  frhe  suit,  Tewari 
Brahmins  of  Amritsar  City,  being  a  non-agri- 
cultural class  ind  having  migrated  from 
Oudh,  must  be  presumed  to  have  retained 
after  inni-iigratiou  the  law  of  their  sect  in  the 
country  of  their  adoption. 

Found,  that  the  plaintiff  had  failed 
to  prove  that  by  custom  among  Tewari 
Brahmins  of  Amritsar  City  a  nephew  of  a 
childless  proprietor  excluded  his  daugliter'a 
son  in  matter  of  succession  to  his   estate. 

A  family  custom  in  derogation  of  the 
ordinary  law  can  not  be  supported  on  sUuder 
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ovidenoG  of  a  few  instances  of  modern  date. 
24  A.  27;i  (L\  0.)  ;  116  P.  R.  of  181)3  ,  43  of  18'J9 
108  of  1888  referred  to.  MUSSAMMAT  JAM- 
NA  DltVI  1'.  GHUNI  LAL,  85  P.  L.  R- 
1908-30  p.  R.  1903. 

(k)    DONKE  DYING  WITHOUT    DIRECT  HEIRS. 

47  Occupancy  rigbts — Near  rolationg  re- 
sident in  other  villageg.  128  P.  R.  1906  Col. 
53U  P.  II. 

47  I  a)  Gift  of  ancestral  property  to 
daugJitci's  so)i  —  Successio)i  on  donee's  death 
without  viale  iss?<e— Waiaicb  Jals  of  village 
Kaka,  District  G ajar t  — Limitation — Effect  of 
donee  executing  a  will  in  favour  of  his  re- 
lations. 

Held,  that  among  the  Waraich  Jats  of 
the  village  of  Kaka,  in  the  Gujrat  District, 
when  a  gifl  has  been  made  to  a  daughter's 
sou  in  viiluo  of  that  relationship,  and  that 
daughter's  sou  died  without  issue,  fclie  land, 
if  Llie  ancestral  laud  of  the  donee  at  the 
time  of  the  gift,  reverts  on  the  death  of  the 
original  doueo  to  the  hoirs  of  donor,  and  not 
to   ihose  of  the  donee. 

If  the  doueo  has  bequeathed  the  property 
by  will  to  any  of  his  lieiirf,  it  is  not  necessary 
for  the  heirs  of  the  donor  to  get  the  v/ili 
cancelled  before  claiming  possesyion  of  the 
property  on  the  death  of  the  donee;  and  the 
limitation  for  a  suit  by  them  for  possession 
is  not  affecied  by  tlie  exisLeuce  of  the  will. 
HAYAT  MUHAMMAD  v.  ALA  BAK3H.     19 

p.  R.  1903-^25  PL  R,1903. 

48  Occupancy  right— Punjab  Tenancy 
Act  XVI  of  1387.  Ss.  bo,  59— Succession  oc- 
cupancy tenancy — Adopted  sou  of  occupancy 
tenant  associating  strangers  with  him — Right 
of  collateral  heirs  of  the  adoptive  father  to 
succeed  to  adopted  son  dying  childless.  76 
P.  R,  1907.  See  Funjab  Tenancy  Act  XVl  cf 
1887. 

(1)    Khanadamad, 

49  Khanadamad — Daughter — Bangial  Jats 
of  Gujrat  District. 

Found,  that  by  custom  among  Bangial 
Jats  of  the  Gujrat  District  a  married  daugh- 
ter is  entitled  to  succaed  her  father,  a  son- 
less  proprietor,  where  ho  has  sebtled  that 
daughter  and  her  husband  in  his  house  and 
on  his  land,  with  a  view  to  their  succeeding 
him  as  his  heir^  to  the  exclusion  of  his  colla- 
teral. It  is  not  necessary  that  the  resident 
son  in  law  must  be  the  fifst  husband  of  tlie 
daughter.  The  second  husband  also  succeeds 
even  if  he  happens  to  have  boon  resident  son- 
in-law,  in  his  first  wife's  family,  her  first 
father-in-law  having  died  before  the  second 
marriage.  Delivery  of  possession  before  death 
by  the  lather-in  law  is  not  a  necessary  con- 
dition for  succession  of  the  resident  son-in- 
law.  P.  R.  56  of  1S18,  24  of  1879,  67  and  162 
of  1882,  75  of  1884,  45  of  1885,  31  of  1895,  refer- 
red  to.     SAMMAN    V.   ALA     BAKHSH,    106 

P  K„  1901. 
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(m)    Pattidars. 

50  Escheat  Bhayacbara  vi'lage — Right  of 
Pattidars  o/i  ^7ie  death  of  an  uivner  without 
heirs — Rors  of  Murtazapur  village,  Karnal 
District, 

Held,  that  on  the  whole  it  has  never  been 
definitely  decided  by  the  Cliiof  Oourt  that 
the  members  of  a  village  community  are  tha 
ultimate  hoirs  of  any  co-sharer  among  them 
who  dies  without  hoirs  in  every  instance, 
without  regard  to  the  constitatiou  of  the 
village  or  the  facts  of  the  particular  case 
which  comes  up  for  decision. 

Udd,  that  the  plaintiffs, pa/^ifiars  of  Mur- 
tazapur village  in  the  Karnal  District,  be- 
longing to  the  Bor  caste  were  not  entitled  by 
custom  to  succeed  as  mere  pattidars  to  the 
land  of  a  Jat  who  had  died  without  heirs, 
the  village  l»eing  a  Bhayachara  one  owned  by 
miscellaneous  castes  and  ti-ibes.  IIARNaM 
SINGH  V.  PARTAB  SINGH,  i02  P-  R-  1906 
=  129  PL   R.  1906. 

(n)   Primogeniture. 

61  Kunjpura  Naioabs  family — State  pro- 
perty— Primogeniture  —  Succession  to  private 
property   by  Mahomedan   Laio. 

Held,  that,  in  the  Kunjpura  family  of 
the  Mahomedan  Nawabs,  the  special  custom 
of  primogeniture  does  pevail  as  regards  suc- 
cession to  all  property  which  formed  part 
of  the  Kunjpura  State  before  1849;  and  that 
aa  regards  the  rest,  the  personal  law  of 
the   pa,rties,   i.  e.,  Mahomedan  Law  applies. 

Found,  that  all  lands  which  were  owned 
by  that  State  as  State  before  Ibdi,  includ- 
ing all  the  lands  then  in  the  Mawab's  poi- 
session  and  so  entered  in  the  Settlement 
Records  of  1852,  form  part  of  the  Stata 
property.  NAWaB  AHSAN  ULLAH  KHAN 
V.  NAWAB   MUHAMMAD    IBRAHIM    ALI 

KHAN,  77   P  W  R  1908=47   P   R  1908 
177   P   L   R  1908. 

(o)  Sister. 

62  Sisters  right  of  inheritance — Nature  of 
her   right. 

When  a  proprietor,  following  the  cus- 
tomary law  of  the  Puujib,  dies  leaving  no 
sons  but  a  sister,  the  sister  should,  for 
the  purposes  of  inheritance,  be  regarded  as 
only  the  sister  of  that  proprietor,  and  not 
as  a  daughter  of  his  father.  103  P  R  1900, 
110  P  R  1906,  (P  B),  Diss ;  117  P  R  1888, 
171  P  R  1888,  46  P  R  1891  (F  B),  D;  134 
P    R     1907     (Note),     followed.     HAMIRA    v. 

RAM  SINGH,  74   P   L   R  1908  =  85  PW 
R    1907  =  134    ?'».K.  1907  -/3^/^>eyf#7 

53     Sister  and  Collaterals—  O nus.  / 

Wnore  a  man,  having  no  brothers,  dies 
sonless  in  a  tribe  in  which  the  daughter 
excludes  the  collaterals,  it  cannot  be  held 
that  his  sister  has  the  same  rights  as  a 
daughter  and  also  exclude,  collaterals.  The 
burden   of   proof   lies   upon   her   to  prova  a 
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special  custom  in  her  favour,  when  she  is 
contesting,  with  ascertained  collaterals,  how- 
over  distant,  the  right  to  inherit  the  pro- 
perty of  the  deceased— 71  P  R  1892.  24  P 
R  1905,  41  P  R  1895,  4G  P  R  1895,  4  P  R 
1891  (P  B),  12  P  R  1892  (P  B  .  171  P  R 
1888,  140  P  R  1893,  172  P  R  1839,  roferr- 
gd  to  and  distinguished.  SATDAN  BIBI  v. 
^  AZAL  SHAH,   184  P  R  1907  (Notc)-85  P 

>i.*WW  R1907  (Appl-TltP  LR  1908  (Note). 

^  i^A^-Cr;  5^    Sisters— Jats  of  Biipar   Tahsil,  Umballa 
District. 

Held,  that  according  to  custom  prevail- 
ing among  Jats  of  Rupar  Tahsil  of  the 
Umballa  District  sisters  have  a  preferential 
right  to  succeed  their  deceased  brother's 
property  than  his  distant  collaterals  and 
the  proprietary  body.  BISHEN  SINGH  v. 
BHAGWAM  SINGH.  28  P  R  1904  =  64 
P  L  R  1904. 

65  Punjab  Laws  Act  (IV  of  1872),  Section 
5— Custom- -Muhamma  dan  Law — Succession 
— Onus — Sayads   of   Amballa   City. 

The  person  who  alleges  a  custom  con- 
trary tto  some  precept  of  his  personal  law 
is  prima  facie  bound  to  prove  the  custom. 
But  where  a  rule  of  custom  is  known  to 
bo  generally  widely  prevalent,  or  where  it 
has  been  found  to  govern  a  particular  tribe, 
or  to  obtain  in  a  particular  locality  in  a 
series  of  judicial  decisions  of  the  Chief  Court, 
or  where  the  07i2is  of  proof  in  regard  to  a 
particular  custom  has  been  laid  down  by 
a  Full  Bench  of  the  Chief  Court,  the  Courts 
may  start  with  an  initial  presumption  in 
favour   of   its  existence. 

It  clearly  lies  in  all  casss  upon  the 
party  setting  up  a  custom  differing  from 
his  personal  law  to  prove  the  existence  of 
that  custom  by  one  or  other  of  the  modes 
of  proof  recognized  by  law  and  procedure. 
If  no  custom  is  affirmatively  proved,  the 
rule  applied  to  govern  the  case  must  be  the 
personal  law  of  the  parties.  If  ono  cusLom 
is  alleged  by  one  side  and  a  different  ono 
is  alleged  by  the  other  and  neither  side 
succeeds  in  proving  the  existence  of  the  cus- 
tom set«up  by  him  the  Courts  must,  undeif 
section  5  of  the  Punjab  Laws  Act,  fall  back 
upon  the  personal  law  of  the  parties  as  the 
rule   to   govern  the   case. 

The  plaint  alleged  that  contrary  to  the 
general  custom  of  agriculturists  ono  Mus- 
sammat  Nasiban  had  made  a  gift  of  certain 
housa-property  to  her  daughter,  who  in 
her  turn  had  gifted  it  to  her  husband,  tho 
defendant.  Theiplaintifis,  male  collaterals  of 
Mussammat  Nasiban's  husband,  already  in 
possession  of  their  agricultural  land,  claim- 
ed the  property,  according  to  custom,  on 
the  death  of  the  defendant's  wife.  The  par- 
ties to  the  suit  v/ere  Shiah  Sayads,  who 
lived  in  the  City  of  Amballa,  where  they 
owned  house  property,  and  made  their  liv- 
ing in  many  cases  by  private  service  nei- 
ther practising  agriculture  nor  living  by  its 
proceeds, 
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Held,  that  it  was  fnr  tho  plaintiffd  to 
prove  -  aXfTcmatively  that  the  parties  were 
governed  by  agricultural  custom,  and  that 
according  to  that  custom  they  were  entitled 
to  succeed  to  the  property  claimed  in  pre- 
ference   to  tho    defendants. 

Held,  also,  that  it  was  proved  that  though 
some  of  tho  members  of  the  family  or  cou- 
nections,  when  it  suited  them,  had  tried 
to  take  advantage  of  the  agricultural  custom, 
there  was  nothing  to  show  that  the  mam 
body  had  shown  any  tendency  to  surrender 
tho  principles  of  their  personal  law.  No 
special  custom  having  been  proved  personal 
law  of  the  parties  governed  the  case,  un- 
der which  the  plaintiff's  case  must  be  dis- 
missed. ,  .       .  iU 

Where  a  widow  is  found  enjoying  the 
whole  of  her  husband's  property  to  which 
she  has  succeeded  on  the  death  of  her  hus- 
band, particularly  if  that  property  or  any 
substantial  part  of  it  is  landed  property, 
and  it  is  shown  that  the  widow  under  tha 
personal  law  would  have  succeeded  to  some- 
thing much  less  in  extent  the  presumption 
is,  that  the  widow  h^s  only  succeeded  for 
her  life.  But  the  presumption  does  noli 
arise  when  the  widow  succeeds  to  an  estaca 
identical  in  extent  with  that  which  she 
would  have  succeeded  to  under  her  personal 
law.     MUHAiMMAD   HUSSAIN  v.   SULTAISi 

ALL    54  P  R  1903 

56  Sister— Bhatias  of  Bannu. 

Held,  that  among  the  parties  to  tha 
sait,  Bhatias  of  Bannu,  who  originally  came 
from  Guirat  in  the  Bombay  Presidency, 
where  according  to  custom  prevailing  m 
their  community  modifviog  the  pcrsooal  law 
sisters  succeeded  their  deceased  brother  s  pro- 
perty the  sister  was  entitled  to  succesd  foe 
life  or  until  marriage  to  the  estate  of  her 
brother.  WASNA  RA^I  v.  '^^^i"^"V!^^^«  JA 
TAM   (DEVI)   BAL    165   P  L  R    1903  =  79 

P  R1903. 

(p)  Sister's  son. 

57  Sister's  son-Ghirths  of  Tika  Bonehc 
of  village  Baldhar,  Kangra  District— Escheat 
95  P  R  1905—47  P  L  R  190G  See  Custom 
of  the   Punjab   Escheat   No.   2. 

58  Sisters  issue  and  ala-malik— 2 /ta/.ar 
Pxajpnts  in  Dada  Siba  Jagir,    Congra   Distrtct 

By  the  custom  prevailing  among  tha 
Thakar  Rajputs,  a  sister's  son  cannot 
inherit  his  maternal  uncle's  property  m 
preference  to  the  Jagirdar  Ala  Malik.  Tho 
burden  of  proving  that  a  sister's  issue 
comes  within  the  category  of  heirs  rests 
upon  the  persons  so  alleging.  175  1  ^J:;  ^^^l 
referred  to.    GURDITTA  v.  JAl  SINGH.    72 

p.  R.  1907-31  p.  L.  R  1908. 

I  (q)    Sons. 

:       59    Chundawand  and  Pagwand-  Pagwand 
i  -Rathis   of    Palampur.     22   P.  R.  1002  Col. 
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41G  P. II. 

60  Chundawand  and  Pa^and  —  Sarai 
Jats  of  Dholpur  village,  Batala  Tahsil,  Gur- 
^aspur  District.  142  P.  L.  K,  190G  Col.  416 
r.  11. 

61  Clmndaioand—Bedis  of  Chawbmda  vU- 
logi\  Sialkot  District. 

It  was  not  established  that  the  Chunda- 
wand  rule  of  succession  governs  Bodis  of 
Chawiuda  village  of  the  Sialkot  District. 
BAWA    SANT    SINGH    v    GANG  A  SINGH. 

P  R  47  Of  1901. 

62  Chuudawund.  Pagwand— -Whole  and 
Imlf  blood— Rajputs  of  Hoshiarpur  Tahsil. 
31  P.  R.  1903—14   P.  L.  R.  1904  Col.  41G  P.  II. 

63  Ghundawand  —  Pagwand  —  Tribal  fa- 
mily—Yusafzai  Pathans  of  Dujana,  Rolitak 
District.  127  P.  L.  R.  1904-29  P.  R.  1905 
Col.  416  P.  II. 

64  Pagwand—  Ghundawand — Sheikbs  of 
Midana  village,  Avihalla  District. 

Ileld^  that  by  custom  the  Pagwand  rule 
of  succession  prevailed  among  the  Sheikhs  of 
Mnlana  village,  Amballa  District.  QAMAR- 
UD-DIN  V.  NASIR-UD  DIN.     126    P.  L-  R- 

1905-11  PR,  1905 

65  Chanrlawand.  Samra  Jats,  Tahsil 
Hajhjahad,  Giijranwala  Distiicl — Rule  of  suc- 
cession, pagivand  or  chandavand. 

The  pagtua^id  and  not  the  chandawand 
I'ule  of  succession  governs  the  Samra  Jats, 
Tahsil  Hafjzabad,  Gujranwala  District—  4 
P  R  1891;  29  C  433  (P.C)  12  P  R  1899;  101  P  R 
1879,  R;  84  PR  1893,  explained.  LABH 
BINGH  V.  SUNDAR  SINGH,  148  P.  R-  1908- 

66  Custom — Inheritance — Special  family 
custom— Onus  probandi — Pathans  of  Desa, 
Baioalpjindi  District. 

In  this  case  the  defendant  pleaded  that 
the  whole  property  left  by  his  father  de- 
scended to  him  by  speeiel  family  custom,  the 
other  sons  being  merely  entitled  to  main- 
tenance, j 

Held,  that  the  parties  being  agriculturists 
of  Western  Punjab  and  the  ordinary  rule  of 
inheritance  among  them  being  that  of  equal 
suocesfion  of  all  the  sons  the  burden  of 
proving  a  special  family  custom  lay  on  the 
defendant.  A  special  family  custom  must 
be  proved  to  be  ancient  and  invariable 
by  clear  and  unambiguous  evidence. — 14 
M.  I.  A.  70,  11  Bom.,  H.  C.  B.  249,  1  Cal. 
J86,10M.  I.  A.,511  and  537,  8  Cal,  826,  fol- 
lowed. 

HeW,-?upon  evidence  that  no  such  spe- 
cial family  custom  was  proved  to  exist  among 
the  parties  to  the  case  who  were  Pathans  of 
Desa  in  the  Chachh  Ilaqa  of  Rawalpindi- 
District.     ZERIF    KHAN  v.    AMIR   KHAN. 

be  P-  R.  1901- 

67     Son  OS  a  collateral  to  the  last  male  owner 
— Custom — Succession — Muhammadan  Laio. 

F.  and  S.  were  brothers,  the  former 
having  no  sons  but  a  daughter,  N.,  and  the 
other  brother  having  two  sons,  H.  and  K. 
il  had  one  son,  A,  the  defendant.  N's  first 
husband  was  her  cousin,  H  A  being  their  son, 
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Her  second  husband  was  Kasam,  and  their 
sons  wore  plaintiffs  who  claimed  to  inberitthe 
property  loft  by  their  mcHhor,  N.,  which  she 
had  inherited  from  ber  father,  F.  A.  de- 
fendant contended  that  he  alone  was  entitled 
to  inherit  the  property,  being  a  collateral 
of  F.,  through  his  father,  //. 

Held,  that  the  contention  of  the  defend- 
ant, A.,  was  not  sound.  ALAM  v.  AKBaR 
ALL    p.  L  R.72of  1901-52  PR    1901. 

68  i^on  of  a  predeccabt'd  coUaieral — Right 
of  representation  among  Muhammedan  Kash* 
miris  of  Banga^  Tahsil  Nawashahr,  JuUundar 
District. 

In  matters  of  inheritance,  the  Mahomo- 
dan  Kashmiris  of  Ba::ga  are  governed  by 
custom,  and  not  by  MahomodHU  Law,  and 
among  tbera,  therefore,  the  son  of  a  pre- 
deceased son  ia  entitled  by  custom  to  suc- 
ceed to  his  grandfather's  property  by  right 
of  representation.  51  R  1906,  114  P.  R.  1893, 
80  P.  R.  18S2  referred  to.  SIRA.J-UD-DIN 
V.  MUHAMMAD  FAR  UK,  8  P-  R.  1907^ 
47  p.  W.  R  1907 

69  Custom — Muhammadan  Law — Succes- 
sion— Right  of  re.prksentalion — SuS  Sayada 
of  Ludhiana  City --Adverse  possession — Permis- 
sive possession — Absentee — Possession  on  behalf 
of  wife. 

i'he  parties  being  Sufi  Say  ads  of  Ludhia- 
na City,  plaintiff,  uncle  of  the  defendant, 
sued  for  declaration  of  his  right  to  the  pro- 
perty belonging  to  his  father  and  grand- 
father of  the  defendant,  alleging  that  the  de- 
fendant's father  having  predeceased  his  father 
according  to  Muhammadan  Law,  the  plain- 
tiff excluded  the  defendant. 

He  alrfo  claimed  declaration  of  right 
to  land  belonging  to  his  maternal  uncla 
which  he  alleged  was  in  the  possession  and 
management  of  his  father  by  reason  of  the 
latter   having   married    plaintiff's   mother. 

Held,  (1)  that  it  was  proved  that  the 
family  of  the  parties  had  long  since  lost 
sight  of  the  elaborate  rules  of  inheritance 
prescribed  by  Muhammadan  Law  under 
which  a  son  excludes  from  inheritance  the 
sons  of  another  son,  who  has  predeceased 
their  father  and  (2)  that,  in  the  absence  of 
gift  or  acquisition  of  title  by  adverse  poses- 
sion,  the  possession  by  plaintiff's  father  of 
the  land  belonging  to  plaintiff's  maternal 
uncle  must  be  held  to  have  been  on  behalf 
of  plaintiff's  mother,  and  the  plaintiff  was 
entitled  to  the  declarations  sought  for. 
SAYaD  ATA  MUHAMMAD  v.  NUR-UL- 
HASSAt^,    25  P  LR  1906. 

70  Shamsi  Khojns  of  Lahore,— Custom  and 
not  Mahammadan  Laiv — Succession-Presump- 
tion -Practice,    Representation,   right   of. 

There  is  no  initial  presumption  in  favour 
of  the  personal  law  as  to  matters  of  inherit- 
ance under  the  provisions  of  the  Punjab 
Laws  Act,  the  parties  being  townsman  and 
not  members  of  an  agricultural  tiibe.  The 
initial  presumption,  if  at  all,  is  in  favour 
of  their  being  governed  by  custom  which 
must  in   each   case  be    ascertain'^d     by   in- 
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vestigation  and  enquiry.  The  Court  must 
ascertain  at  first  the  rule  of  decision  by 
enquiry  into  the  alleged  custom,  and,  on 
failure  of  proof  of  such  cuntom,  apply  the 
provisions  of  the  pt  rsonal  law.  But  the 
question  must  be  approached  with  a  free 
mind  without  any  bias  in  favour  of  the 
personal  law  being  applicable.  81  P  U  1874 
Appr,  4  P  R  1888,  47  P  H  1900,  30  P  R  1903, 
54  P  R  1903,  54    P  R  190G,    referred    to. 

In  matters  relating  to  succession,  the 
Shamsi  Khojaa,  Lahore,  despite  their  con- 
version to  Islam,  follow  and  are  governed 
by  the  rules  of  Customary  Law  as  found  to 
prevail  generally,  and  not  by  the  strict 
provisions  if  the  iMahomedau  Law.  27  P  R 
18G8.  39  P  R  1894,  52  P  R  1888,  referred 
to. 

The  rule  of  Mahomedan  Law,  which 
exculdes  issue  of  predeceased  persons  from 
success'ion,  is  wholly  inapplicable  to  Shamsi 
Khojas,  Lahore.  The  usage  relating  to  re- 
presentation in  case  of  collateral  succession, 
though  opposed  even  to  the  provisions  of 
Hindu  Law,  is  found  to  prevail  generally 
in  Punjab,  without  distinction  of  caste, 
creed  and  calling.  So  sons  of  a  predeceased 
collateral  have  a  right  to  succeed  by  right 
of  representation  in  presence  of  their  uncle. 
91  P  R  1879,  80  P  R  1882,  71  P  R  1882,  39  P 
R  1884,  3  P  R  layO,  8  P  R  3  907  cited.  MEH- 
TAB  UD-DIN  V.  Al'-DULLAFI.  63  ?•  W-  R. 
1907  =  143  PR- 1908 

71  Son  of  a  predeceased  collateral — Mu- 
hammadan  Law — Kaka  Khels  of  Parang 
Kandi  Akhund  Khel  of  Peshawar  District — 
Right  of  representalion — Giaudsons  ivhose 
father  died  during  his  father's  lif"time. 

Found,  that  by  custom  prevailing  among 
Kaka  Khels  of  Parang  Kandi  Akhund  Khel 
cf  Peshawar  District,  the  son  of  a  father  who 
has  predeceased  him  succeeds  to  the  pro- 
perty of  the  grand  father  as  representing  his 
father  and  is  not  passed  over.  KHARUD 
MLAN  V.  BADSHAH.  60  P.  R.  1904  =  83 
p.  L  R,  1904 

72  Son  of  a  second  wife — Right  of  sons  of 
widow's  second  liusbind  in  Iter  first  husband's 
estate — Sikh  Jat^  of  Sirsa  Tahsil. 

Held,  tliat  the  plaintiff,  on  whom  the 
burden  of  proof  lay,  had  failed  to  prove  that 
amoiig  Sikh  Jats  of  Sirsa  Tahsil,  District 
His.sar,  the  sou  of  a  widow  by  her  second 
husband  takes  ih:'  property  of  the  first  hus- 
band to  the  exclusion  of  the  male  collaterals 
of  the  latter.  KANWAR  SINGH  v.  SAM- 
PURAN  SINGH.     76  p.  R.  1906. 

(r)     Son-in-Law. 

73  Gujars  of  Oujrat — Right  of  son-in-laio 
of  Kbanadamad  to  inherit. 

Among  Gujars  of  Gujarat  District,  the 
son  inlaw  of  a  Khanadamad  cannot  be  ap- 
pointed Khanadaviad  and  heir  to  the  ancest- 
ral estate  left  by  the  appoiutcr  of  the  first 
Khanadamad,    93  P.  B.  1S92,  129  P.  R.   1S94, 
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19  p.  R.  190C,  91  P.  R.  1906,  r- ferred  to. 
SHARPS  V.  RAMZ\N.  126  P  W  11.1907 
=  14P.R.  1907=20  P  L  R  1908. 

(s)    Widow, 

74  Widow — Life-e8ta.i>e — Ahsolufe  estaf?  — 
Onus  proband!.     74  P.  R.  1902  Col,  1574  P.   I. 

75  Widow— Muhamma dan  Law. 

Held,  that  in  mi'lters  of  succession  that 
the  parties  to  the  suit,  Jatoi  Biloch  of  Mu- 
zaffargarh  District,  were  in  the  absence  of 
proof  of  special  custom,  governed  by  Muham- 
raadan  Lt.w.  Mussaivmat  BAKHT  WADI  v. 
SaYaD  KHAN.  66  p.  R.  1902-105  P-  l^- 
R.  1902 

76  Widow— Sahsioal  Rajput  of  the  Fateh- 
jang  Tahsil,  Attock  Dt,strict.-  ■ 

A  childless  widow  of  a  Sahswal  Rajput 
of  the  Fatehjaug  Tahsil,  Attock  Uistrict, 
herself  belonging  to  the  inferior  tribe  of 
Maliars,  takes  the  usual  life-estate  in  her 
deceased  husband's  property,  and  is  not 
merely  entitled  to  mainter-anca.  Neither  the 
Wajihul-arz,  nor  the  Rlwaj-iam,  is  against 
such  right  of  the  widow.  44  P  R  1907  refer- 
red to.  PIR  BAKHSK  v.  SARDAR  BANO- 
73  P-  R,  1908-144  P.  W-  R-  19n8. 

77  ^VidolO —  Whether  entitled  to  succe.^^iri 
or  maintendiict  -Jaglidar  Khatri  SjUUs  .f 
Ferozapore   District. 

Held,  that  the  plaintifl,  who  set  ;r.'  '^a 
special  custom  that  among  Jagirdar  Ki:  i'-'.  [ 
Sodhis  of  Forozporo  District,  a  widow  .,  ^ 
deceased  proprietor  v/as  entitled  meidy  to 
maintenance,  and  not  to  a  life  estate,  ia 
the  landed  property  of  her  deceased  hus- 
band, had  failed,  to  prove  the  custom  set 
up  by  him.  HUKHAi\[  SINGH  v.  BHAG- 
WAN    DEVI,    133  ?  R  1908- 

78  Widows  life  estate — Collaterals  successioti 
— Nephews— Right  of  representation — Gard-czh 
Sayads  of  Multan  District— Limitation— Effect 
of  entry  in  Wajib-id-arz- Estoppel — Purchase 
of  property    claimed. 

In  a  case  of  succession  among  Gardczi 
Sayads  of  Multan  District,  found,  that  the 
plaintiffs  were  entitled  y  custom  to  suc- 
ceed, by  right  of  representation,  to  tho 
share  of  their  father,  on  the  death  of  their 
uncle's  widow,  in  the  property  of  their  uncle 
and  to  recover  it  from  tho  defendant,  an- 
other uncle,  who  had  previously  obtained 
it   by    suit    from   tho    widow. 

The  widow  was  held  by  custom  to^ 
have  succeeded  to  a  life  interest  in  her 
husband's  immovable  property;  and  the 
plaintiffs'  suit  filed  within  twelve  years  from 
the  death  of  the  widow  was  held  not  bar- 
red.— P  R  4  oj  1S8S,  comvieiited  u-^-m  ;  P  R 
18  of  io::^  followed. 

Held,  also,  that  tho  plaintiffs  ware  not 
estopped  frvii  claiming  the  property  in  dis- 
pu'o  by  rea^roa  of  their  lioving  purchased 
a  portion  of  the  property  of  their  deceas- 
ed undo  from  thy  defendAut  who  had 
bought  it  from  tho    widow. 
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The  Wajib-2il-ar2  of  a  village  is  to  be 
presumed  to  apply  to  landowners  in  that 
village  as  a  body,  and  it  could  clearly  be 
))old  applicable  to  all  such  owners  unless 
they  are  specifically  exempted.  It  is  not 
specific  mention  that  is  looked  for  in  a 
village  adjninistratiou  paper,  but  specific 
exemption.  The  case  of  a  Wnjibularz  is 
totally  different  from,  and  its  force  is  far 
greater  than  a  mere  entry  in  a  Rawajiam. 
SAYAD  llAHIIM  SHAH  v.  SAYAD  HUS- 
SAIN    oHAH.     119    P  L   R    1901. 

79  Widoio's  right  to  iiiJierit  hiisband's  share 
in  joint  ancestral  properly — Brahmins  of 
Karual  City. 

Held,  that  by  custom  prevalent  among 
the  non-agricultural  Brahmins  of  Karnal 
City,  a  widow  was  entitled  to  succeed  to 
the  .share  of  her  deceased  husband  in  joint 
ancestral  property.  GOKAL  CHAND  v.  RA- 
JA DEVI.  197  P  L  R  1905-83  P  R 
1905. 

80  Widow's  right  to  inherit  husband's 
share--Succzssion — Widow — Step- son — Arains 
of  Liidhiana  Dish  let. 

Held,  that  according  to  custom  prevail- 
ing among  Arains  of  Ludhiana  District,  a 
widow  is  not  entitled  to  succeed  to  the  pro- 
perty of  her  deceased  husband  v/hen  the  lat- 
ter has  left  surviving  him  sons  by  another 
wife.     EL  AH  I  BAKHSH  v.  KHEWNI.     116 

p.  R.  1906  =  93  PL.  R.  1907. 

81  Widow  of  'predeceased  son,  if  succeeds  to 
a  life,  interest  in  her  father-in-law's  estate. 
Isa  Khel  Pathans  of  TeJisit  Isa  Ehel,  Mianwali 
District. 

Where  the  parties  are  Isa  Khel  Pathans 
of  tahsil  Isa  Khel,  Mianwali  District,  held, 
having  regard  to  the  custom  prevalent 
among  them,  and  the  conduct  of  the  par- 
ties, that  the  widow  of  a  son  who  has  pre- 
deceased his  father  is,  on  the  death  of  her 
father-in-law,  entitled  to  succeed  to  a  life- 
interest  (either  jointly  with  the  widow  of 
her  father-in-law,  if  there  be  any  such,  or 
solely  if  her  father-in-law,  has  left  no  widow) 
in  the  property  of  the  deceased.  18  P.  R. 
1898,  157  P.  R.  1889  (F.  B.)  referred  to. 
MEtIR  KHAN  V.  AZIZ  ULLAH.  158  p. 
W-  R  lD08  =  84pR.  J908. 

82  Widoiu  of  prcdecc&scd  son  is  not  entilled 
to  inherit  under  Hindu  Laio—Khatris  of 
Akalba  village,  District  Liidhiana. 

In  the  absence  of  custom  to  the  contrary 
the  widow  of  a  predeceased  son  is  not  en- 
titled to  inherit  under  Hindu  Law,  Mitac- 
shara,  as  applicable  to  the  Punjab,  property 
left  by  her  fafcherin-law  in  the  presence  of 
colJatorals  related  to  him  in  the  4th  degree. 
Nor  does  she  take  by  survivorship,  not  being 
a  joint  owner  with  her  father-in-law. 

Held,  that  no  custom  was  proved  to  exist 
amongst  the  parties  to  the  suit  who  were 
Khatris  of  Akalba  village  in  the  Ludhiana 
District,  under  which  a  widow  of  a  pre- 
deceased son  could  succeed  to  the  property 
Of  his  father-iQ-law.    RADHA  MAL  v,  MUS-  i 
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8AMMAT  KIRPL     IQO  P-  R:,  1901- 

83  Widow's  right  to  succeed  to  husband's 
collateral— J'jhnl  Juts  of  Ludhiana  District. 

Fviind,  that  in  the  Ludhiana  district 
among  Johal  Jats  the  widow  of  a  sonloss  pro- 
prietor succeeds  on  a  widow's  tenure  to  the 
property  of  her  husband's  brother  to  which 
her  husband  could  have  e-ucccoded.  20  P.  R., 
1895,  50  P.  R.,  1891,  133  P.  R.,  1893,  14G  P.  R. 
1889,  77  P.  R.  1893,  112  P.  R.,  1900  s.  c  ,  P.  L. 
R.,  19C0P.  471,  G9  P.  R.  189G,  referred  to. 
SAI^DAN    iJ.  KHEML     117  P-  L- R.  1906-= 

15  P  R  1906 

84  Right  of  collaterals'  widow  to  contest 
such  alienation  —  Alienation  by  widow. 
Ghirths  of  Kangra  District.  72  P.  R.  190G 
Col.  439  P.  I. 

85  Widoic's  rigid—  Collateral  Lucccssion. 
Sona,   Channan    and   Sawan    were   three 

brothers.  Sona  died  first  and  his  widow 
succeeded  to  his  property.  After  Sona  died 
Sawan  and  his  property  was  inherited  by 
Channan  his  brother  and  his  deceased  brother 
Sona's  widow  in  equal  shares.  Afterward 
Channan  ditd  and  his  son  Hamira  inherited 
bis  property  which  devolved  on  his  widow  on 
his  death,  Channan's  widow  getting  maintoa- 
ance  only.  On  the  death  of  Sona's  v/idow 
dispute  arose  as  to  the  succession  of  property 
left  by  her  between  the  widows  of  Channaa 
and  his  son  Hamira. 

Held,  that  Channan's  widow  was  the  pre- 
ferable heir,  for  had  Channan  been  alive  it 
was  he  and  njt  his  son  Hamira  v/ho  would 
have  succeeded  on  the  death  of  Sona's  widow. 
ANAR    DEVI    V.    KAULAN.     112  p.   L.    R. 

1905  =  43  p   R.  1905. 

86  Widow's  right— Remote  collateral's 
right  to  sue  in  the  presence  of  a  near  col- 
lateral's widow  44  P.  R.  1905.    Col.  2109.  P.  1. 

87  Widoio's  right  to  succeed  to  property  of 
her  husband's  collaterals  — TRajputs   of  Kangra. 

Held,  that  by  custom  prevailing  among 
Rajputs  of  Kangra  District,  a  Hindu  widow 
is  entitled  to  succeed  for  life  to  the  property 
of  her  deceased  husband's  near  collaterals.  P. 
B.,  90  of  1888  ;  66  and  111  of  1891,  referred  to. 
Mussammat  BA DAMON  v.  LEHNU.  98  p.  L. 
K,  1904- 

88  Widoiu  with  sons— Custom  —Succession 
—  Widoiu  claiming  definite  shnte  in  her  hus- 
band's estate  along  ivith  his  tons—Chohan 
Rajputs  of  Raiualpindi  District. 

--"  Although  the  widow's  succession  to  a 
share  of  her  husband's  property  along  with 
his  sons  is  not  absolutely  unknown,  it  is 
extremely  rare  in  the  Customary  Law.  Evi- 
dence of  such  a  peculiar  custom  ought  to  be 
strong  and  cogent. 

Held,  that  in  the  present  case  the  widow 
had  failed  to  prove  a  custom  among  Chohaa 
Rajputs  of  Rawalpindi  District,  to  which 
class  the  parties  belonged,  under  which  she 
could  claim  any  definite  share  of  her  hus- 
band's land  in  the  presence  of  sons. 

That  the  evidence  showed  that  in  cases 
like  the  present  the  general  rule  is  to  allot 


(  793  ) 


CIVIL  DIGEST  OP  CASES 


(    791     ) 


Custom  of  the  PuMJab  Inheritance 
and  Succession  [Cond.) 

maintenance  to  the  widow  particularly  if  she 
happens  to  bo  a  step  mother  of  the  sons  in 
the  shade  of  a  quantity  of  her  husband's 
land  suOicieut  for  the  purpose  instead  of 
leaving  her  dependent  upon  a  cash  or  grain 
payment  by  tlio  latter.  SHEH  KHAN  v. 
Mnssavimat  BIVI.  38   P-  L-  R-  1905—30  P- 

R     1905- 

89  Widuiu's  uncUastity— Custom— Succession 
—  Widoio  ~Excli(sion  from  succession  on  the 
ground  of  i.inchastity — Alienation — Right  of 
reversioner. 

In  a  suit  by  reversioners  to  set  aside  a 
sale  of  property  inherited  by  a  widow  as 
made  without  necessity,  the  allegation  by  the 
pluin tiffs  that  prior  to  the  date  of  the  sale 
the  widow  had  become  unchaste  and  had 
by  custom  forfeited  her  right  to  the  property 
left  by  her  deceased  husband  cannot  bo  en- 
quired into.  BAINTA  v.  ACHHAU.  188- 
p.  L  R- 1905. 

(t)   Wife's  peopeety  iniieeited  by  her  from 
HER  FATHER  — Ancestral. 

90  Cjistom — Succession— Ancestral  property 
— l-'ropeity  inherited  by  females— Husband's 
right  to  succeed  on  his  luife's  death  to  ancestral 
pitperty  belongiiig  to  his  father- inlaw  held  by 
his  ivife. 

In  a  village  community,  where  a  daugh- 
ter succeeds,  either  in  preference  to,  or  in 
default  of,  heirs  male  to  property  which,  if 
the  descent  had  been  through  a  son,  would 
be  "ancestral,"  she  simply  acts  as  a  conduit 
to  pass  on  the  property  as  ancestral  to  her 
sous  and  their  desceudanJs,  and  does  not 
alter  the  character  of  the  property  simply 
because  she  happens  to  be  a  female. 

The  property  in  suit,  situate  in  the  Moga 
Tahsil  of  the  Ferozepur  District,  belonged  to 
the  plaintiff's  father-in-law  as  his  ancestral 
property.  On  his  death  mutation  in  the 
llevenue  Records  was  effected  in  favour  of 
his  widow,  and  on  the  latter's  death  n  fa- 
vour of  plaiiitiff's  wife.  On  the  death  of  his 
wife  the  plaintiff  claimed  the  property  a- 
against  his  father-in-law's  collaterals.  The 
plaintiff  did  not  set  up  his  claim  as  khana- 
damad. 

Held,  that  the  plaintiff  was  not  entitled 
to  succeed,  as  the  possession  of  his  wife 
mubt  be  regarded  as  permissive,  and  that  she 
did  not  acquire  by  adverse  possession  an  es- 
tate inheritable  by  her  husband.  KALA 
SINGH  V.  BUTA  SINGH,  38  p.  L-  R. 
1903-16  p.  R.  1903. 

XI  Maintenance. 

1  Inheritanco— Chohau  Rnjputs— Rawal- 
pindi District— A  childless  widow's  right  to 
share  in  husband's  property.  38  P.  L.  R. 
1905.  See  Custom  of  iha  Punjab  Inheritance 
and  Succession  No.  <S6'. 

2  Mortgage— Cu;^:om-- Alienation  by  childless 
Viai&  pro^ri^iJfT— Mortgage — Death  of  proprie- 


Custom  of  the  Punjab  Maintenance 

{Cond.) 

tor  after  mortgage  —  Subsequent  mortgage  by 
sister  of  proprietor  who  took  possession  '^for 
life  or  until  mnriingt*'— Right  of  subsequent 
mortgagee  to  redeem  the  prior  mortgage. 

Some  land,  a  house,  and  a  mill  belonging 
to  a  minor  childless,  male  proprietor  were 
mortgaged  by  his  guardian  to  the  defendant. 
The  proprietor  died  and  his  sister  came  into 
possession  "for  life  or  until  marriage".  She 
mortgaged  tbo  land  to  the  plaintiff  authoris- 
ing him  to  redeem  the  defendant's  mortgage. 
The  defeudant  ol,j  ictcd  that  the  plainlifl's 
mortgage  was  invalid  by  custom  and  his  suit 
for  redemption  did  not  lie. 

Held,  that  the  contontion  had  no  force. 
NADIR  KHAN  v.    MOHIN    KHAN.     61    p. 

I4.  R.  1905=98  PR.  1905 
XII  Marriage. 

1  INIarriage— A  khatri  Kuka  Sikh  married 
a  Tarkhani  Jat  woman — HMidu  Law.  15  P. 
L.  R.  1907  Col.  G3  P.  I. 

2  Marriage  of  a  Bedi  Khatri  with  a  Brah- 
mini — Will — Hindu  Law. 

A  Bedi  Khatri  married  a  Brahmini  and 
before  his  death  made  a  Will  in  respect  of 
his  property  in  favor  of  the  son  born  of  the 
union. 

Held,  that  the  parties  not  being  shown  to 
have  been  agriculturists  the  Will  was  not 
open  to  any  objection  on  the  part  of  the 
testator's  brother  and  nephews  who  contend- 
ed that  the  Will  was  in  operative  and  the 
testator'o  son  being  illegitimate  had  no  right 
to  succeed  to  the  property  of  the  testator. 
PREMAN  V.  SANT  RAM.    77  p.  !_.  R.  1906. 

3  ExcJiange-marriages.  Validity  of — Da- 
mages  in  case   of  breacJi— Hindu    Law. 

Where  the  only  consideration  for  tho 
marriage  of  a  girl  is  a  sum  of  money  to  bo 
paid  for  her,  the  contract  would  be  one 
void    as  opposed    to  public    policy. 

A  famil}  arrangement  amongst  persona 
of  the  same  class,  by  which  tbe  family  A. 
gives  a  girl  to  be  taken  as  a  wife,  on  equal 
terms,  into  a  family  B,  and  a  girl  of  a 
family  B  is  at  the  same  time  given  as  a 
\^ife  in!o  family  A,  stands  on  a  totally  dif- 
ferent footing  from  whac  is  really  the  sale 
of  a  girl,  the  suitability  of  the  marriage  %nd 
the  prospective  happiness  of  the  girl  being 
entirely  lost  sight  of  in  the  latter  case  in 
view    of  the    pecuniary    gain. 

A  number  of  KJiatus,  all  of  the  same 
caste  and  community,  arranged  a  number 
of  marriages  amongst  themselves,  none  of 
which  was  shown  to  be  prima  facie  unsuit- 
able or  undesirable.  There  was  nothing  to 
show  that  the  performance  of  any  one  of 
the  betrothal  contracts  was  to  be  made  de- 
pendent on  the  previous  performance  of 
any  ol  the  others.  The  arrangements  were 
made  independently  of  each  other,  though 
at  one  and    tbo    same    time. 

Ilc'l,  that  the  betrothal  contracts  were 
not  '..'pp  )sed  to  pub'ic  policy  and  damages 
could    bo    recgvered    ou    breach     of    themi 
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Custom  of  the  Punjab  Marriage 

((■ontd  ) 

AMIR   CIIAND    V.    RAM.     60    P    R  1903-= 
96   P  L  R  1903 

4  Marriagfc)  botwcoii  a  Khatri  ant'  i' 
Khatratii  widow  -  Cbadarandazi  — LegiMmacy 
of  issue— Inlioritauco.  2.  PL  H  1905  Col.  (Ji? 
P  I. 

5  Marriage  of  a  liijpul  loith  a  Khnt- 
rani—  Evidenca  -  Treat niriit  os  wife- Onus. 

Ihld,  that  under  tiio  Hindu  law,  tho 
marriage  of  a  />; /,//»/ti  with  a  Klii.lraui  wo- 
man is  not  invalid  1  INI  H  0  478,  13  MIA 
141,  14  M  I  A  346,  2-2  B  -277,  9  W  R  o52,  1  G  1 
15  0  708,  18  0  2G4,  73  V  R  lS-.)7,  5L  P  R  1900 
48  P  R  1890,  R;2  13  128,  D  29,  P  R  1882,  57  P  ]l 
1893  v.ot  followed  and  that  th(3  defoadanta 
OQ  wbora  the  onus  lay  13  M  I  A  121  and  8 
A  143  followed  had  failed  to  establish  any 
custom  to  tho  contrary  among  the  JJkadlar 
Rajputs   of  the  Kaugara    district. 

Where  it  was  alleged  that  the  marriage 
in  dispute  took  place  more  than  fifLy  years 
ago  and  it  was  shown  that  tho  vvomxa  was 
recognsiod  ao  a  married  wife  and  her  son 
as  a  legitimate  issue  by  the  alleged  hus- 
band— 

Held,  that  under  the  circucnstances  of 
the  case  the  marriage  must  be  held  as  prov- 
ed.    HaRIA    t;.  KANHAYAN,     Q^VL-lEi 

1908 

6  Marriage  of  Rajputs  with  a  Mabajan 
woman  KHAIRU  v.  FAKIR  CHAND.  150 
P  L  R  1908  =  114  P  W  K,  1908-  See  Hindu 
Law  Marriage. 

XIII  Occupancy  Rights. 

1  Occupancy  tenant's  adopted  son — Suc- 
cession to  occupancy  tenancy.  32  P  L  R 
1903.  See  Custcm  of  the  Punjab  Inheritance 
and  SnccesHon  No  3. 

2  Occupancy  right,  creation  of — Sayads 
of  Mauza  Khanpur,  Hoshiarpur  District.  66 
P.  L.  R,  1906.  See  Custom  of  the  Punjab 
Alienation  No.  41. 

3  Occupancy  right,  gift  by  a-Chimba  to 
her  daughter's  son.  60  P.  W.  R.  1907  Ool.  409 
P.  II 

4  Occupancy  right— Succession  of  adopted 
son — Adopted  son  of  occupancy  tenant  as- 
sociating strangers  with  him.  73  P.  R.  1907. 
iSee  Custom  of  the  Punjab  Inheritance  and  Suc- 
cession No.  48. 

5  Occupancy  tigbt--AHeuation  oi; — Re- 
versioners right  to  contest.  98  P.  R.  1907— 
62  P.  W.  R.  1907  Col.  313  P.  II. 

XIV  Partition. 

X  Partition-  Widow's  right  to  partition. 
Ifc  is  settled  law  in  the  Put  j  ib  that  a 
widow  cannot  claim  a  partition  oi  the  joint 
estate  in  which  she  possesses  a  life  interest 
accruing  on  the  death  cf  her  husband. 
SODHI  WARYA'VI  v^INGHL  v.  Muss'imniat 
HARiSf    M  KAUR.     P.  L.  R.  131  of  1901- 

XV  Pre-emption. 

1  Agricultural     land     converted      into 

building  site. 

2  Ala  malik. 


Custom  of  the  Punjab  Pre  emp- 
tion    (CoiUd.) 

3  Bhaya  chara  Tenure. 

4  Concealment  of  sale. 

5  Co  sharer. 

6  Decree  for  preemption  against  father, 
suit  by  son  to  contest  alienation. 

7  Effect  of  Act  fl  of  1905  ou  custom. 

8  Exchange  of  land, 

9  Honse  property. 

10  Jrtgir  villages. 

11  Mortgage. 

12  Occupancy  rights. 

13  Ownership  of  opposite  house. 

14  Owner  of  site, 

15  Patni  village  in  Dera  Ghazi  Khan. 

16  Pattidari  village. 

17  Presumption  as  to, 

18  Purchaser  improvements. 

19  Relationship, 

20  Resale  to  vendor. 

21  Rewaj  i-am. 

22  Sale  or  gift. 

23  Sale  or  mortgage. 

24  Shops. 

25  Shops  and  houses. 

26  Speculation,  pre-emption  suit,  Aliena- 

tion— ISJecessity. 

27  Sub-division. 

28  Taraddadkars. 

29  Vicinage. 

30  Waiver. 

31  Wajib-ul-arz. 

1  AGRICUIiTURAIi  LAND  CONVERTED   INTO  BUILD- 
ING   SITE. 

1  Agricultural  land  in  suburbs  of  Lahore^ 
converted  into  building  sites — Absorption  of 
the  land  by  Lahore  City— Onus. 

Certain  plot,  originally  belonging  to  a 
certain  village  in  the  suburbs  of  Lahore  City, 
and  which  was  agricultural  land,  was  made 
the  site  of  about  200  buildings  and  was 
absorbed,  within  recent  years,  within  the 
limits  of  Lahore  City. 

Held,  that  the  land  was  not  "  agricultural 
land"  within  the  meaning  of  the  Punjab  Ten- 
ancy Act  of  18-37,  as  it  had  become  a  part  of 
the  City,  and  that  there  was  no  presunapti  )ti 
a^  to  custom  of  pre  emption  in  respect  of  sale 
of  such  laud.  87  P.  R.  1890  and  21  P.  R. 
1900,  R.  66  P.  R    1903  (P.  G  ),  cited 

Held,  also  that  the  pre-empLor,  on  whom 
lay  tho  burden  of  proving  a  custom  of  pre- 
emption in  respect  of  that  part  of  Lahore 
City,  or  in  Lahore  City  generally,  had  failed 
to    prove    it.     MUHAMMAD  UlN  v.  SHAH 

DIN.    90  p.  R.  1907, 

2  Civil  station  of  Amrifsar—Sale  of  agri' 
cultural  land— Pre-emption  by  reason  of  vici- 
nage. 

Tlicre  is  no  custom  of  pre-emption,  on 
sale  of  agricultural  laud,  on  the  ground  of 
vicinage,  in  the  civil  station  cf  Amricsar, 
21.  P.  il  1906,  22.  P.  R.  1906  approved;  7. 
P.  R,  IROG.  153  P.  U.  1S83  distinguished. 
ISHWAU  DAS  V.  DUNI  CHAND.     27  P-  R- 

1907-70  p.  L.  R.  1908. 
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tion    {Contd.) 

Appr.;  7  P.  Tl.  1896,  153  P.  R.  1888,  D. 

(2)  Ala  Malik. 

3  Pre-emption  — Punjab  Laws  {Act  IV  of 
1872),  Section  12  (a)— Ala  Malik. 

Whore    tho    vendor,    tho    vendee  and  the 
pro  emptor  were  all  ndna  vialiks  in  the  kandi 
where    the    land    sold    was    situated    and  the 
pre-emptor    claimed   superior    right    of    pre 
emption  for  heing  ala  malikoi  the  land  sold — 

Held,  that  the  claim  wa'^  not  valid,  for  he 
could  not  bo  considered  a  co  sharer  with  tho 
adna  vialiks,  his  interest  boing  of  an  entirely 
dinoicnt  character.  [K^zi)  ABDUR  RAB 
KUAN  V.  FAZAL  MAHMUD.    64  P-  R  1904 

112  P  L  R.  1904. 

3  Bhayachara  Tenure. 

4  Custom— Pre-emption — Sayads  of  village 
Bal  Sayadan,  Fattchjung  Tahsil,  Rawalpindi 
District — PelationsUip  -  Bhyachara  tenure. 

Held,  that  by  custom  of  pre-emption 
prevalent  among  Sayads  in  the  village 
of  Bal  Sayadan,  Fattehjang  Tahsil,  Ra- 
Wcilpindi  District,  the  plaintiffs,  Sayads,  who 
were  the  first  cousins  of  tho  vendor,  had  a 
superior  right  of  pre-emption  over  tho  vendee  i 
who  was  a  Khattar  proprietor  in  the  same  | 
village.     KAIIAM    SHAH    v.     TORA    SHAH. 

48  p.  L.  R  1908  =  87  P  R  1905 

5  Bhayachara  vUlnge-Iielationship — Proof 
of  special  custom — Value  of  chakwar  wajib-ul- 
arz — Doctiment  containing  custom  of  loUole 
Tahsil  tribe  by  tribe — Earlier  and  later  wajib 
ularZy  conflicting — Ss.  31  {2)  (b)  and  44,  Act 
XVII  of  1887  (Punjab  Land  Revenue). 

In  a  pre-emption  suit  of  land  in  a  bh'^y.i- 
chara  village,  the  grounds  were  the  agnatic 
relationship  of  the  plaintiff  to  the  vendor 
and  his  being  ajaddi  malik,  whereas  vendee 
was  a  malik  by  purchase.  The  plaintiff 
should  prove  a  special  custom  to  tliat    effect. 

The  chakwar  loaj lb- id- arz  is  not,  properly 
speaking,  part  of  tho  settlement  record, 
which  is  a  village  record  and,  the  refore,  no 
presumption  of  correctness  attaches  to  it  un- 
der S.  44  of  the  Act.  87  P.  R.  1905  and  Civil 
Appeal    127  of   1899  referred  to. 

Even  if  it  be  taken  to  form  part  of  the 
settlement  record,  the  circumstance  that  it 
states  tho  custom  of  pre-emption  as  tribal, 
whereas  preemption  is  peculiarly  a  local 
custom,  deprives  tho  entry  of  all  its  pro- 
sumptive   value  2G   C.  81  (P.  C  )   referred    to. 

Where  a  village  wajib-ul-arz  states  no 
custom,  but  does  not  exclude  it,  the  party 
alleging  a  special  custom  must  prove  it.  A 
document,  in  which  customs  are  stated  for 
a  whole  Tahsil,  tribe  by  tribe,  inasmuch  as 
it  does  nob  deal  with  rights  and  liabilities 
"in  an  estate,"  cannot  be  said  to  fall  within 
B.  31  (2),  cl.  (6).  Having,  therefore,  no  pre- 
sumptive value,  it  only  helps  to  prove  them, 
and  serves  as  a  guide  to  enquiry,  bub  actual 
instances  of  enforcements  of  tho  customs 
stated  are  necessary. 


Custom  of  the  Punjab  Pre-emp- 
tion {Contd  ) 

Tho  value  of  oven  a  genuine  wajlb-ularz, 
favouring  relatives  in  tho  matter  of  pre- 
emption and  standing  unsupported  by  actual 
proof  of  custom,  followed  by  a  later  Wajib- 
ul-arz,  in  which  the  "law"'  of  Act  IV  of  1872 
is  stated  to  contain  tho  rule  of  pre-emption. 
is  so  small  as  to  be  virtually  nil.  T.^chni- 
cally,  the  value  is  not  nil  52  P.  R.  189G  and 
35  P.  R.  1905  referred  to.  But  even  negative 
indications,  the  other  \\-ay,  are  sufficient  to 
reduce  its  value  to  nothing  27  P.  R.  1893,  98 
P.  R.  1894  (F.  B  )  52  P.  R.  1896,  78  P.  R.  1904 
3-j  P.  R.  1905  and  70  P.  R.  1905  referred  to 
GULUAD  KHAN  V.  GUL  KHAN.  44  P.  R. 
1907-82P  L  R  1908 

(4)  Concealment  of  sale. 

6  Suit  for  pre-emption— Fraud  27  P.  L.  R, 
1903  col.  1771  P.  I. 

(5)  ,Co-shaeer. 

7  KncJia  Billa  Kabutarbaz  in  Mohalla  Ka- 
buli  Mai— Inference  of  custom  — Go-s  larer's  SU' 
perior  pre  emption. 

Tho  custom  of  pre  emption  prevails  ia 
Kucha  Billa  Kabutarbaz  in  Muhalla  Kabuli 
Mai. 

Where,  in  a  small  blind  alley,  no  case 
of  pre  emotion  has  occurred,  but,  in  lane  run- 
ning into  it,  cases  of  pro-empcion  have  oc- 
curred, it  is  a  retisonablo  inference  that  the 
custom  of  pre-emption  prevails  in  the  blind 
alley    83  P.  R.  1903,  6  P.  R.    1905    referred  to. 

The  right  of  pre-emption  of  a  co  sharer 
in  the  property  sold  is  superior  to  that  of 
the  owner  of  a  neighbouring  house  71  P.  R. 
1905  referred  to.  ALLAH  DITTA  v.  RAJ 
KUMAR.     138  p.  R.  1907. 

8  Custom —Pre-emption—  Sale  to  a  person 
not  CO- sharer  in  the  joint  holding — Sale  by  ven- 
dee to  a  co  sharer  before  suit—Rights  of  other 
CO- sharers. 

A  CO  -sharer  in  a  joint  undivided  holding 
sold  his  share  in  the  holding  to  a  person  who 
had  no  share  in  it.  The  plaintiffs  as  co- 
sharers  brought  a  suit  for  pro-omption.  The 
vendee  had  sold  the  land  to  another  co- 
sharer  before  the  suit  was  brought.  The 
suit  was  dismissed.  On  revision  it  was  con' 
tended  that  the  plaintiffs  had  a  right  to 
ig  ore  tho  second  sale,  ond  that  in  any  case 
they  were  entitled  to  claim  p:oi:ortionata 
shares  along  with   the  second    vondees. 

Held,  that  the  cotentions  wero  not  valid 
and  the  suit  was  rightly  dismissed.  P.  B, 
73  of  IS9S  and  94  of  1V04  (F  B  )  S  C.  108  P 
L.  R.,  190i  (F.  B.)  'foil  wed,  P.  R„  111  of  1901 
has  been  overruled  by  P.  R.  94  of  jr'04  (F.  B  ) 
S.  C.  103  P.  L.  R.,  1904  (F.  B.).  ToPAN 
MAL  V.  DITTA.     47  P-  L-  R.  1905- 

9  Preemption — Lo-^s  of  right — Vendee  be- 
coining  CO  sharer»bef ore  institution  of  suit, 

/f.^/rf,  that  the  plaintiff,  who  was  at  the 
date  of  sale  a  co  sharor  in  the  Ijtud  iu  suit, 
could  not   claim  pre  emption    in   respect  of 
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Custom  of  the  Puujab  pre-emption 

(Cund.) 

the  sale  of  that  laud  as  against  the  vendee 
who  at  the  date  of  sale  was  not  a  co-sharer 
therein  but  became  a  co-sharor  before  the 
pU\iutirt  instituted  his  suit  for  pre  omption 
138  P.  id.,  1884;  73  P.  P.,  1898;  47  P.  L.  P., 
1905;  49  P.  It.  1901,  s.  c  ,  157  P.  L.  It ,  1901; 
95  P.  P.  1901;  s.  c,  125  P.  L.  li.  1901;  32 
P.P.  1902;  s.  c,  30  P.  L.  B,  1902;  I.  L.  li. 
XXVI  All.  389,  XXI  All.  374,  4il;  75  P.  L. 
E.  1903  referred  to.  Sardar  D  ARCH  AN 
KHAN  V.  SUHAUIl  A  MAL.  8  p.  L.  R.  1907 
=48  P.  W.  R  1907    124  P.  K  1907- 

(G)    Decree    for    pre-emption     against 

FATHER,  SUIT  BY  SON  TO  CONTEST  ALIEN- 
ATION. 

10  Sale— Decree  in  the  Pre-emption  suit 
—Collusion— Costs.  72  P.  L.  R.  1904  Col. 
2116  P.  I. 

(7)    Effect    of     Act   II.     op     1005   on 

CUSTOM. 

11  Change  of  rule  as  to  custom  of  pre- 
emption— Persons  having  the  right  to  sue  at 
the  commencement  of  the  Act.  THAIvAiilA 
V.  DAY  A  RaLM.     143  p.   R.  1907.     See  Act  II 

of   iy05  (Punjab   Pre-emption). 

(8)  Exchange  of  Land. 

12  Punjab  Laws  Act  (IV  of  1872),  Section 
12 — Exchange  of  land. 

Where  two  co-sharers  in  a  joint  un- 
divided holding  had  exchanged  certain  spe- 
cified quantity  of  land  out  of  their  share 
in  the  nolding  with  fche  same  quantity  of 
land  in  the  village,  but  not  in  the  same 
holding,  in  the  possession  of  the  vendees — 

Held  that  the  vendees  did  not  thereby 
become  cosharers  in  the  holding  and  en- 
titled to  claim  the  laud  in  the  joind  holding 
subsequently  sold  to  them,  as  against  other 
co-sharers'  rights.  P.  R.,  54  of  1882  has  been 
overruled  by  P.  R.,  94  of  1904,  (P.  B.),  s.  c. 
103  P.  L.  R.,  1904,  (h\  B.)  KAHNA  v.  SUL- 
TANI.    56  P  li  R  1905. 

(9)  House  Property. 

13  Bhiwani — Fraud — Physical  possession 
— Bhag  Dhaggan,  town  of  Bhiwani  Hissar 
District.     10  P.  R.  1902  Col.  1816  P.  I. 

14  Dellii  ciiy,  Mohatla  Haveli  Khan  Duran 
Khan,  Sale  of  house  proverty. 

The  custom  of  pre-emption  obtains,  when 
there  is  a  sale  of  house  pioperty,  in  IMohuUa 
Haveli  Khan  Duran  Kiaao,  Ddihi  City,  20 
P.  R.  190G;  122  P.  R.  1U06.  relied  on  ;  2  P.  R. 
1908  (F.  B.)  referred  to.  ABDUL  GHAFUR 
KHAN  V.  MUHAMMAD  ZIAUDDIN  KHAN 

147  P  R  1908. 

15  Derali^niail  Khan,  Mohalla  Kazianwalla, 
Held,   that   the     plaintiff    had    failed    to 

prove   that  a   custom    of  pre-emption    pre- 
vailed la   respect  of   houses   situate  in   Mo- 


Custom  of  the  Punjab  Pre-emption 

{Gond.) 

halla  Kazianwalla  in  the  town  of  D.  I.  Khan. 
TAGGA    V.    ALLAH    BAKUSH.  p  R  69   of 

1901. 

16  Ferozopur  city — Towns- -Sub-divisions — 
Mohalla  Kassaban  of  Ferozepore  City — Vici- 
nage— Eelii,tive  rights  of  owners  of  adjoining 
houses— Sale  of  his  house  by  vendee  to  vendor  on 
the  same  day  the  house  in  suit  is  sold — Evi- 
dence— Instances, 

The  plaintiff  claimed,  by  right  of  pre- 
emption, the  house  in  dispute,  situate  in  Mo- 
halla  Kassaban  of  Ferozepore  City.  Plaintiff's 
house  and  that  in  suit  opened  on  the  same 
street,  side  by  side.  Defendant's  house  also 
opened  on  the  same  s  reet,  though  at  a 
little  distance  further  on,  and  on  the  sou- 
thern extension  of  the  street,  and  it  also 
adjoined  the  disputed  house  on  the  west, 
though  not  for  the  wbolo  length  on  that  side. 
There  was  greater  length  of  contiguity  be- 
tween the  house  in  dispute  and  the  plaintiff's 
house.  On  the  date  the  house  in  dispute  was 
sold  to  the  vendee,  the  vendee's  son  sold  tha 
house  belonging  to  the  vendee  to  the  vendor 
of  the  house  in  dispute.  It  appeared  from  the 
bouudrles  given  in  the  two  sale-deeds  that 
the  sale  of  the  vendee's  housb  was  subse- 
quent to  the  sale  of  the  house  in  dispute, 
though  both  were  executed. on  the  same  date. 

Held,  that  the  City  of  Ferozjpore  con- 
tained sub-divisions  for  purposes  of  preemp- 
tion,  and  that  Mohalla  Kassaban  was  one 
of   them. 

Found,  that  the  custom  of  pre-emptioa 
exists  generally  in  the  City  of  Ferozepore,  i. 
e.,  in  many,  if  not  most,  of  its  sub-divisiou 
as  regards  dwelling-houses  and  that  it  also 
prevails  in  the  subdivision  known  as  Moholla 
Kassaban. 

Held,  also,  that  a  superior  right  of  pre^ 
emption  in  favour  of  .plaintiff  was  not 
established. 

Held,  further,  that  the  sale  of  the  ven- 
dee's house  on  the  same  day,  after  the  sale 
of  the  house  in  dispute,  did  not  confer  any 
right  on  the  plaintiff  to  the  prejudice  of 
the  vendee. 

A  case  in  which  pre-emption  is  claimed 
and  decreed  on  admission  is  an  instance  ia 
which  the  custom  is  exercised,  and  is  relev- 
ant in  an  enquiry  into  the  custom  in  a 
subsequent  suit.  The  value  of  the  admis- 
sion to  a  large  extent  depends  on  the  cir- 
cumstances of  the  particular  case.  Where 
there  are  numerous  instances  of  such  ad- 
missions in  suits  of  this  kind  relating  to 
the  same  place,  it  is  generally  a  fair  infer- 
ence that  they  •were  due  to  the  custom  be- 
ing too  well-known  to  admit  of  dispute. — 
MUHAMMAD  NAWAZ  KHAN  v.  Mussam- 
mat  BOBO  SAHIB.   44  p  K  1903  =  75  P  L  R 

1903. 

17    Kangra  District— Gover^iment  letter  No, 
3>i3.dated  22nd  April  1862. 

In  the  absence  of  proof  of  special  cus- 
tom right  of  pre-emption  must  be  allowed 
in  favour  of  parsons  enumerated  in  section 
12  of   the  Puujab   Laws  Act   as   regards  vil- 
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Iag03  in  the  Kangra  District.  Tlao  direo- 
tioD.q  oonlaineJ  in  G ovarnmont  lottor  No. 
323  dated  22nd  April  18G2  cannot  bo  held 
to  prevail  over  statufo  law.  KIHPA  RAM 
V.  GULAB    DIN.     7  PL    R  1906 

18  Lahore  city  Mohalla  Mahahjan — Pun- 
jab Liws  Act  (IV  of  1872),  Section  11— Sub- 
division 

Hiid,  that  tho  plaintiff,  on  whom  the 
onus  lay,  had  lailnJ  to  prove  a  custom  of 
pro  cmption  in  regard  to  houses  situated 
in  Mohal'.a  Mohaiiyan   of   Lahoro  City. 

Held,  also,  that  Mohalla  Mohaiiyan  must 
be  treated  as  a  sub  division  of  Lahore  City 
within  the  meaning  of  section  II  of  the 
Puni  'b  Laws  Act.  189  P.  R.,  IbS^i,  ^2  P.  P., 
1891  S  P.  R  ,  1893,  17  P.  R  ,  1895,  S.i  P  R., 
1901,  i2  V  R,  1903,  s.  c,  89  P.  L.  R  ,  1903, 
4..1P.R,  1903,  s.  c,  75  P.  L  R.,  1903,  52 
P  11,  1903,  s.  c.  109  P  L.  P.,  1903  referred  to. 
GOK  \L  GHAND  v.  MOTIAN  LAL.  19  P  L 
RI905  -6P  R,  1905. 

19  Lahne  Kucha  Gulzari  Shah,  MuhMa 
Wachltowtili—  Pre  emption  in  respect  of  sale  of 
house  yropp.rty. 

Tho  cu-tora  of  pre  emption,  on  sales  of 
hou.se  property,  based  on  vicin  ige,  exists  in 
Kucha  Gulzari  Shah,  part  of  Mohalla  Wach- 
/low-aii,  a  sub-division  of  Lahore.  SUNDRA 
DAS  V.  DHANPAT  KAI  16  P  R  1907  =  104 
P  LRI908 

20  Jjahoyfi  —  Custom  —  Pre- emption  — 
Houses— T')was~Town  of  Mozaiig — Sub  di- 
visions— Kot  Abdulla  Shah  — Punjab  Laws  Act 
(IV  of  1872),    Section  11. 

Held,  tihiit,  K >t  Abdulla  Shah  is  a  sub- 
division of  Moznng,  a  L-uburb  of  Lahore, 
within  the  mianing  of  section  11  of  tho 
Puv.jib  Laws  Act,  aud  that  the  custom  of 
pro  umption  in  respect  of  houses  prevailed 
in  the  Kot.  ALI  BAKHSH  v.  MAHYA.  169. 
p.  L  R.  1903  =  52  p.  R  ,  1903. 

21  Muk^rian  Towti,  Hoshidrpur  District. 
Held,   tha-t  no  custom    of  pre-emption   in 

respect  of  houses  situate  in  tho  Town  of 
Muketian  District  Hoshiarpur,  wa.';  establish- 
ed. IIAIM  BAKHSH  y.  THAKUR  DAS.  117. 
p.  L  R,  1902-70  P  R  1902 

2i    Nur  Mahal  town  in  Jallandhar  District. 

Held,  tbat  the  custom  of  pre  emption 
was  established  in  respect  to  houses  situated 
in  the  town  of  Nur  Mahal  in  the  District 
of  Jallandbar  RAMJAS  v.  BURA  MaL.  58 
p.  L  R.  1905  =  42  p.  R.  1905 

23  Pari  Mahal  in  Lahore  city—Sarai  or 
Katra — Sale  for  vDncy  and.  past  services — 
Punjab  Lmos  Act  (IV  of  lH72).  S.  11. 

Wbcre  a  sale  was  made  in  lieu  of  money 
and  past  services — 

Held,  upon  construction  of  the  salo- 
docd,  that  the  mention  of  past  services  was 
not  mcro  surplusage  but  Ghould  bo  taken 
as  part  of  the  consideaatiou,  and  furlbor 
that  an  enquiry  into  market  value  roudercd 
those  services  capable  of  being  estimated  in 
money. 

Held,    also,   ihat   Pari   Mahal    is   not    a 
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sub-division  of  Lahore  City,  witliin  the 
meaning  of  section  11  of  tlic  Pun  j  ^b  Laws 
Act,  and  being  in  tho  nature  of  a  satai  or 
katra  was  not  subject  to  pro-empiion.  SAR- 
DAR  KISHEN  SlNCill  u.  lUI  HAHADQli 
JAIKISHEN  DAS.  53  P  L  R  1903  -2  P  R 
1903 

24  Sonepat  town  in  DoUil  District — Eoi- 
dence — Instances— Molialla  Mailtad. 

Held,  tiiat  it  was  not  pruvod  that  the 
custom  of  pre-empLion  prevailed  generally 
in  tiie  town  of  Sorn.'pat  or  particularly  ia 
th'-  Mohalla,  Mashad  where  the  properly  ia 
suit  was  situate. 

Tho  instaucos  iu  which  pre-emption  waa 
decreed  on  the  basis  of  a  compiomise  or 
admission  are  certaiuly  relevaub  aud  pJ3« 
sess  certain  probative  force  at  showing  iba 
existence  of  tho  custom,  but  when  sot  agaiusb 
ottior  insLances,  thuugli  levver  ia  number, 
in  which  after  cocLcst  tUe  cu.-ituiii  wad 
negatived  or  held  as  not  proved,  tbey 
cannot  form  a  aubstautial  foundation  for 
tindiug  tnat>  luj  c^...  m  provails  goneially 
lu  tho  town.  ABDUL  IfAUAH  v.  MQSSAM* 
MaT  SAKWaUI.    85  p.  L.  R.  1906. 

10  Jagir  villages. 

25  Jagir  villages  of  the*Goler  Jagir,  Kang' 
ra  DisiricL — Punjab  Laws  Act.  1S72,  s.  12. 

Held,  that  the  rulo  of  piu-emption  as 
laid  down  in  a  letxur  iasueJ  uy  tue  Pua- 
jib  Government  iu  1862,  aud  embodied  la 
tUa  village  adminibtration  paper  of  many 
of  the  villages  iu  ths  khalsa  Kaugra  Dis- 
trict is  not  binding  as  tbo  "  custom  "  of 
Jagir  villages  of  the  Goler  Jag.r  lu  regard 
to  whicti  uo  admmiitiai/iou  papers  were 
prepared  in  the  first  regular  settlement  ati 
ail.  Hence  the  presumptiou  would  be  thaC 
the  rules  of  pre  emptiou  in  those  Ju^ic 
villages  would  be  as  laid  down  iu  Put  jib 
Laws  Aci,  s.  12,  This  presumptiou  wUioLi 
was  I'l  lavour  of  the  plaiulil!,  landlord  of 
tlio  viliag>;,  the  dofendaiit  faiiod  to  rebut — 
HET  RAxM  v.  BAHaDUR,  Iu5  P.  ii.  R. 
1906-37  PR.  1906. 

11  Mortgage. 

26  Cusicni  —  Pre-emption  in  respect  of 
mortgages—  Village  Sahn  la  the  Husliiarpur 
Tahsil—Coni^truc'.ion  (f  Wujib  ul-arz. 

Tho  record  of  rigii's  of  the  iast  settle- 
ment declarod  that  right  of  prc-emption 
in  re.^poct  of  mortgages  existed  iu  thu  vil- 
lage of  Sabri  iu  Hushiaipur  Tauaii  and  the 
existing  record  of  rights  provided  '  agaichi 
zLida  pabandi  sliufa  hi  nalim  iiai,  mag  ir 
jahan  sural  tanaza  huiui,  u.a'iaii  kamm  ki 
viutabik  amal  howl,  i.  e.,  though  there  is  nob 
a  very  great  restriction  of  pre-emption  yet 
in  cases  of  dispute  law  may  bo  acted 
upon.  Tho  riglit  of  pro-cmp.iou  was  as&cru- 
od    only    one*,  before  iu  thu  village. 

Held,  that  the  true  meaning   of  the  exiab* 
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ing  record  of  rights  was  that  S.  9  of  tfie 
Punjab  Laws  Acb  was  to  apply  and  thr^t 
tho  right  of  pre-emption  arose,  in  oases  of 
mortgages,  only  on  foreclosure  of  the  right 
of  rodoniption.  P.  R.  10  of  1887  and  52  of 
18%,  reforrod  to.  BIIAOWAN  STNGH  r. 
HUKAM  SINGH.  86  P.  L-  R.  1901  =  U  P. 
R  1901. 

27  Custom  —  Pre-emption — Mortgage — i^^i- 
^»7/ '/7i  Wajib  ul-arz  of  1855 — No  entry  in  sub- 
sequent SettUmevts — Eight  never  exercised  or 
asserted — Court  fee. 

In  a  suit  for  pre-mortgago  of  land  paying 
revenue,  Court-fee  payable  is  five  times  the 
revenue  assessed  on  the  land. 

Held,  that  the  mere  entry  in  the  Wajib- 
ul  aiz  of  the  village,  made  at  the  Settlement 
of  1855,  allowing  the  right  of  pre-mortgage, 
wns  not  sufficient  to  establish  custom  of  pre- 
emption with  respect  to  mortgages,  where  it 
was  not  alleged  that  there  was  any  othvir 
mention  of  pre  emption  of  mortgages  in  suh- 
stquent  Settlements,  and  there  had  boen  no 
mortgage  in  the  village  up  to  the  Settlement 
of  1855,  and  since  then  no  assertion  of  the 
vifjhthnd  been  made  in  respect  of  the  mort- 
gages effected  subsequently.  P.  R.  98  of  1894  ; 
P.  R.  73  of  1896  referred  to,  UMRA  v.  PIARA. 

106  P    L.  R   1908  =  46  p.  R    1908- 

28  Custom — Pre  emption  — Mortgages — Wa- 
jib-ul  arz.  Entries  in — Previous  wajib-ularz 
evidencing  custom  in  favour  of  agnates — 
Subsequent  wajib-ul-arz  recognizing  custom 
in  accordance   with  law. 

The  ivajib-ul-arz  of  the  village  of  the 
previous  settlement  evidenced  custom  of 
pre-emption  as  to  gifts,  sales  and  mortgages 
in  favour  of  agnates  but  the  subsequent 
wajib-ul-arz  provided  that  the  right  of  pre- 
emption as  to  mortgages  was  the  same  as 
that   given    by  law   in    respect  of  sales. 

Held,  that  the  subsequent  wajib  nUarz 
■did  not  in  any  way  contradict  the  first  one 
and  that  the  custom  of  pre-emption  in 
respect  of  mortgages  relating  to  the  lands 
in  the  village  was  established  by  evidence. 
98  P.  R.  1894  (F.  B.)  followed.  A  LI  MU- 
HAMMAD V.  PIRAN  DITTA.  93  p.  L.  R. 
1805. 

(12)     Occupancy  eights. 

29  Pre-emption—Punjab  Laius  Act,  1872 
section  12— Punjab  Tenancy  Act,  18S7,  sections 
53  and  111  — Sale  of  occupancy  rights. 

When  the  seller  of  occupancy  rights  is 
an  old  tenant  who  has  full  power  of  alien- 
ation under  the  Wajib-ularz  the  operation 
of  Section  68  of  the  Punjab  Tenancy  Act 
is  excluded  by  Section  111,  the  entry  in  the 
Wajib-ul-arz  being  tentamount  to  an  agree- 
ment under  section  112.  The  last  clause 
of  section  12  of  the  Punjab  Laws  Act  only 
applies  when  Section  53  of  the  Tenancy  Act 
is  applicable,  the  first  part  being  intended 
to  save  the  rights  of  the  landlord  under 
the   latter    section,    The  rights   of   tho    two 
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other  classes  only  ariae  whore  tho  landlord 
refuses  or  neglnctH  to  exorcise  that  right 
and  on  no   other   coDiingoiicy. 

When  the  landlord  cannot  exorcise  the 
right,  the  rights  of  the  others  under  the 
last  clause  of  section  12  of  tho  Punjab  Laws 
Act  do  not  come  into  cxibtcuce  or  in  other 
words  tlie  whole  clause  is  inoperative. 
Tho  parties  then  are  rolcgatcd  to  tbc  posi- 
tion undor  the  first  part  of  section  12,  and 
possoRS  rights  of  pre  emption  in  tho  order 
provided  therein.  SUNDaR  MALr.  SAWAN 
SINGH.     87    PR  1901 

30  Punjab  Lnwi  Act  (IV  of  1872  as  am- 
ended by  Act  XII  of  1878),  Sections  9,10,11 
and    12— Village   conimwi Hit's. 

The  expression  "villnge  communities" 
in  section  10  of  the  I'linjab  Laws  Act  is 
not  used  to  denote  a  village  community  of 
the  typical  sort  consisting  of  members  of 
one  family  or  one  cl m  liolding  the  villago 
lands  in  common  and  dividing  hctweoa 
them  the  agricultural  lands  according  to 
tbc  custom  of  tho  village.  It  is  used  in  a 
popular  sense  to  denote  a  body  of  persona 
bound  together  by  the  tie  of  residence  in 
one  and  the  same  village,  amenable  to  the 
village  customs  and  subject  to  tho  admini- 
strative   control   of  the    v.llage    officers. 

A  village  community  is  not  confined 
to  the  land  owners  in  the  village  and  oc- 
cupancy tenants  are  members  of  a  village 
community  within  the  meaning  of  the  Act, 
and  so  are  all  persons  in  an  inferior  posi- 
tion who  belong  to  the  villago  though  they 
may  be  unconnected  with  the  land  and 
not  entitled  to  ony  righ.t  of  pre-emption 
under  the  Act.  RAHIM-UD-DIN  v.  KEWAL 

66  p.  R.  1903  =  90  P-  L-  R   1903-7  C  W. 
N  498  =  80  0  635  (?.C) 

31  Custom — Pre-emption  —  Punjab  Laws 
Act  {IV of  1872),  Section  12— Transfer  of  oc- 
cupancy and   mokarraridari  holdings. 

'i  he  plaintiff,  who  was  brother  of  the 
vendor,  sued  for  possession  of  land  situate 
in  Pindi  Gheb  and  Dandi  villages  in  the 
Rawalpind  District  by  right  of  pre-emption. 
A  part  only  of  tl.e  Pindi  Gheb  holcmg  was 
held  by  the  pre-emptor  and  the  vendor 
in  occupancy  right,  and  in  the  remainder 
and  also  in  tlie  lands  in  Dandi  their  status 
was  that  of  mokarratidars.  The  vendees 
were  recorded  proprietors  in  the  Pindi 
Gheb  holding  but  not  in  that  of  Dandi  where 
they  were  among  the  proprietors  of  village 
by  purchase. 

Peld,  that  the  claim  as  regards  land  in 
Pindi  Gheb  village  relating  to  both  occu- 
pancy and  mokarraridari  portions  of  the 
holding  must  be  dismissed  for  the  vendees 
had  preferable  right  to  occupancy  portion 
under  the  Punjab  Tenancy  Act  and  to  the 
mukavraridari  portion  under  tho  custom  of 
the  village. 

Bsld  ,  also,  that  the  plaintiff  had  pre- 
ferable right  under  clause  {a)  of  section  12 
of    the   Punjab    Laws  Act   as     regards    land 
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in  tbo  Danrli  village  for  ho  could  not  bo 
in  a  worse  positi  mi  than  he  would  bo  uu- 
dor  clause  (/)  readw'lh  the  last  clause  of 
tbo  srctian.     GAUHAflA  v.    HAR  BHAJ.    41 

PR.  1905  =  16  P  R,  1905 

(13)    Ownership  of  oppositk  site. 

82  Amrit.tnr  pre  rription  claivied  by  owner 
of  a  Jiouse  opposite  to  lite  house  in  disjyufe,  but 
sppartited  by  a  lane — Proof  of  (je)b".ral  custom 
insufficient. 

Ill  a  pre  emption  suit  of  a  house  situate 
in  Katra  Kanhayan  in  Amritsar,  the  plaintiff 
wlijso  housp  was  situated  opposite  to  the 
house  in  suit  on  the  othor  side  of  a  narrow 
guUij,  succeeded  in  pi-oving  that  the  custom 
of  pro  omption  prevailed  generally  in  that 
place,  but  did  not  prove  that  it  would  apply 
in  the  case  of  housos  uot  adjoining  or  con- 
tiguous but  opposite  ti  one  another. 

Il^'d  that  th  )  suit  should  bo  dismis-:ed> 
as  it  was  inoumbent  on  the  plaintiff  to  prove, 
not  only  the  general  custom,  but  such  spo.cial 
incident  a^  would  make  it  applicable  to  his 
case  107  P.  R.  1900,  diss.;  109  P.  R.  1900 
and  68  P.  R.  1906,  F.  71  P.  R.  1905,  distin- 
guirihed. 

Per  Jolinstoud,  J : -WhoYQ  Did  plaintiff's 
house  is  separated  from  the  house  in  suit  by 
a  road  or  lane,  then,  oven  if  the  custom  of 
pre  empion  prevails  in  the  raohalla  or  town 
generally,  th^re  is  no  initial  prosumption 
that  plaintiff  has  a  right  of  pre-emption  as 
against  a  stranger  vendee,  but  plaintiff  must 
prove  by  instances  in  the  usual  way  that  he 
has  such  right.  MAHTUB  SINGH  v.  NIAZ 
ALL  47  P  R  1907=125  P-  W.  R.  1907  = 
68  P  L.  R.  1908 

83  Lahore,  Mohalla  Kahkezian  Houses — 
Vicinage  —Burden  of  proof — Bight  of  awner  of 
opposite  house. 

A  pre  emptor  is  bound  not  only  to  prove 
the  existcnci  of  a  custom  of  pro-emption  in 
the  particular  locality  where  the  property 
in  dispute  is  situate,  but  all  such  incidents 
of  that  custom  as  would  entitle  him  to 
succeed. 

Hcld^  that  the  plaintiff,  whose  house  wag 
opposite  to  the  house  sold  on  the  other 
■ide  of  a  blind  alley,  h.ud  failed  to  prove  that 
he  was  by  custom  entitled  to  exercise  the 
right  of  pro  emption  as  against,  tho  defendant 
who  ^^as  a  stranger,  even  if  tho  castom  of 
pre  emption  prevailed  in  the  locality.  107 
P.  R.,  1900  doubted  ;  33  P.  R  ,  18S5  ;  10  P.  R., 
188C  ;  108  P.  K.,  188G ;  24  P.  R.,  1887;  109  P. 
R.,  1900;  189  P.  R.,  1832;  88  P.  R.,  1901  re- 
ferred to.  ILAHI  BaKHSH  v.  MIRAN 
BAKIISH  123  p.  L  R.  1906  =  68  P-  R> 
1906 

(14)— OWNEB     OF  SITE. 

84  Right  of  owner  of  site  to  preempt 
buildings  thereon — IMohoUa  Kbajuran-Wala, 
Jullundur   city.    7  P  R  1907.    Sea  Custom  of 


Custom  of  tho  Punjab  Pre  enip- 

tioU      {(J'jutd,) 

the   Punjab  Inheritance  and  Succession  No  CS. 

(15)— Patni   villa-Qe  in  Dera  Gazikhan. 

35  Custom—Pre-emption — Sharers  who  are 
collaterals  of  the  vendor— ViUuge*Patni,  Jain- 
pur-Tahsil  Dera  Ghazi    Khan    District. 

Held,  that  under  custom  prevailing  ia 
the  village  of  Patui,  Tahsil  Jampur,  D.  G. 
Khan  District,  tho  collaterals  of  a  vendor 
have  a  superior  right  of  preemption  to 
that  of  others  who  are  equally  co-sharera 
in  tho  well  to  which  tho  laud  sold  belong-;, 
but  who  are  not  themselves  collaterals.  DIM 
MUHAMMAD    u.    KARIM    BAKHSH.     P  R 

73  of 190L 

(16)  -Pattidari    village. 

86  Punjab  Laios  Act  (IV  of  I672\  Section 
22  {b)^Cusiom — Prg-em^io^i— Pattidari  village 
h'eld  an  ancestral  shares—  Common  land. 
Sale   of.— 

On  tho  sale  of  a  share  in  the  commou 
land  of  a  Pattidari  village  held  on  ancestral 
shares,  a  land  owner  in  the  village  has  a 
preferable  right  of  pre-emption  to  a  pers^m 
owning  merely  a  share  in  such  land.  DAIM 
V.  CHlRAtiH    DIN.     95  P  L  R  1904- 

(17)  -Presumption   as  to. 

87  Village -Punjab  Laws  Act  (IV  of  1872) 
S.  10-Chaks— Construction  of  Act.  21  P  R 
1906-110  P  L  R  1906.     See  Col  525  P  I. 

(18)— PURCflASKR'S     IMPROVkMENTS. 

38  Muhalla  Wadharian,  Sialkot  City^ 
Purchaser's    improvenients. 

Held,  That  custom  of  pre-emption  based 
on  contiguity  exists  in  Muhalla  Wadharian^ 
Sialkot    City. 

A  purchaser  of  a  house,  subject  to  tha 
right  of  pre-emption,  made  improvements  oh 
it,  in  spite  of  the  pre-emptor's  notice  not  to 
do  so. 

HHd,  that  tho  purchaser  would  noS 
generally  be  entitled  to  recover  the  market- 
value  of  the  improvements  and  would  only 
be  allowed  to  remove  them,  when  it  could 
be  done  without  injuring  the  house.  But, 
where  the  improvements  wore  not  unusual 
and  did  not  greatly  enhance  the  value  of 
tho  property  so  as  to  make  it  difficult  for 
tho  plaintiff  to  pay  for  them,  the  plaintiff 
v/ould  have  to  pav  tho  defendant's  expendi- 
ture.    BUTA  SINGH    u.  TARA   SINGH,  122 

P  R  1907  =  87  P  W  R  1907=49  P  L  R 
1908. 

(19)    Relationship. 

S9  Pre-emption  Act  (II  of  19G5),  Section. 
12  (b)—La?id  held  on  ancestral  shares. 

Found,  that  the  village  was  uot  held  in 
ancestral  shares  and  the  plaintiff  was  not 
etititled  to  pre-emption  on  the  grouud  set 
up  by  him  that  ho  was  own  brother  of  tho 
defeudanta.      rfHiUR     SlNGH     .     SAWAi^ 
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Custom  of  the  Punjab  Pre-emption 

(Cuud.) 

SINGTT.    86  p.  L.  R.  1907. 

40  Ciisi'  ni  —  I're- cvipt ion  —  UigJit  allowed  to 
relittioiis — Right  of  nearer  collaterals  as  ngainsi 
rein>'e  (dics 

ll'lil,  that  in  acoordauce  wilb  custom  of 
pro  cmptioi)  allowing  tlio  right  to  collalorals, 
the  plaiiititTs  who  woru  cue  degree  moro 
nearly  related  than  the  vendee  to  Ibo  veiuhtr, 
were  ou'.iLled  to  claim  the  property  sold  to 
the  vcndoo. 

7/  /./,  ;v!so,  that  tlio  contention  urgod  on 
behalf  of  the  vendee  that  Hindus  vvuru  not 
bourd  by  (he  (;nlry  in  the  liiivnj-i-avi  relat 
iug    to    prc-'mptiou    had  no    force.     KlfOTA 

V,  ALU.    17  p.  R  1905-43  P  L.  R  1905 

'  41  Act  II  of  1905  (Punjab)  S.  12  (a)  — 
Pre- ciiip lion  on  reladm.'^Jiip  —  Reversioner  of  a 
fcvmle  ivdvilrd  within  the  •meaning  of  Hie  sec- 
tion—Hindu Lata  —luherilance. 

A  daughter  succeeded  to  her  father.  Her 
male  dosceiidant  sold  the  property.  The 
male  doscendaut  oi  her  veal  brother  claimed 
pre  emption  under  S.  12  [a)  of  the  Punjab 
Pre-emption  Act,  1905,  as  the  persons  enii  .led 
to  succeed  Lo  her  male  descondanL  in  the 
event  of  his  dying  without  heirs. 

The  lower  {ippellfite  Court,  disagreeing 
with  the  fiibt  Court,  uioiiiKsbbd  the  suit  on 
the  ground  that  the  plaintiffs  would  succeed 
in  def.vuU  of  male  lineal  descendants  of  B, 
not  by  inheritance  but  by  reversion,  and 
they  cannot  therefore  claim  to  be  "persons 
who  but  for  such  sale  would  be  eutltied  to 
inherit  the  property"  within  the  meaning 
of  S.  11  (a)  of  Punjah  Pre-emption  Act,  1905. 

Held,  that,  the  above  contention  was  not 
Bound.  According  to  32  P.  R.  1895  (F.  B.),  B, 
when  he  took  ihe  property  acted  as  a  mere 
conduit  pipr  for  eveuLuaily  transferring  it 
to  the  real  heirs,  viz.,  the  male  descendants 
of  her  ii..ther,  who  would  bo  the  parsons  en- 
titled to  succeed  in  the  event  of  A  dying 
without  heirs  and  therefore  entitled  to  pre- 
empt under  S  12  («)  of  the  Act.  The  fact 
that  A  had  other  male  heirs  did  not  matter, 
for,  they  bad  not  troubled  to  assert  their 
right,  and  it  is  open  to  the  more  remote  heirs 
to  sue  for  pre-emption  if  the  nearer  heirs 
decline  or  omit  to  assert  their  rights,  21  P. 
R.  1908-4G  P,  W.  R.  1908  and  32  P.  R.  1895 
(F.  B.)  followed. 

H:'ld,  also  that  under  Hindu  Law,  which 
is  the  personal  law  of  the  parties,  the  plain- 
tiffs are  haudhus  ai-d  therefore  ultimate  heirs 
of  the  vendor.  DAT  RAM  v.  3HIV  RAM. 
181  p.  \V.  R.1908. 

(20)    Resale  to  vendor. 

42     Pre-evipiion — Resale  to  vendor. 

Where  before  the,institution  of  a  suit 
for  pre-emption  of  land  the  vendee  had  re- 
sold ibo  land  to  the  vendor  and  it  was  con- 
tended that  the    re-sale  was  a  bar  to  the  suit, 

Held,  that  the  contention  was  not  valid 
29  A.  125    dissented  from,     SUKHA  v.  ARU- 


Custom  of  the  Punjab  Pre  emption 

(Cond.) 
i21)  — Ukwaj-iam. 

43  Sale  completed  before  Pre-emption  Act, 
ill  fav  nir  of  one  having  as  prcf'r^ni ial  rigJtt 
uiidir  Puijab  Laws  Act  l872-~Riioaj-iam 
iiot  support  id   by  instances- Effect    of. — 

A  sah;  was  completed  before  the  Pie- 
cmption  Act  came  into  force  in  favour  of 
a  vendte  with  preferential  rights  under 
the  Punjab  Laws  Act,  1872,  and  mutathm 
was  effec-cd  in  fav(jur  of  the  vendee.  The 
plaintitT  respondeiit,  having  no  preferential 
ri;^ht  under  the  Put. jib  Laws  /Act,  related 
through  a  common  ancestor,  and  one  of 
tlie  hcir.s  to  the  property  ip  suits,  sued  lor 
pre  emption,  held,  that  the  Pre-tmpiion  Act 
was  inapplicable,  by  reason  oi  the  appellant, 
having  ast(7'dee,  made  payment  in  respect 
of  the  right  of  pre-emption  to  which  he 
was  entitled  at  the  date  of  the  sale  17  P  R 
1908    (F    B)  followed. 

Where  the  special  custom,  in  favour 
of  relations  descended  from  the  vendor's 
ancestor  and  holding  land  in  the  village  had 
not  been  established  and  the  only  evidencd 
adduced  by  the  plaintiff-respondent  was  the 
Rvwiij-iam  of  the  tahbil  wuich  reeled  the 
custom  set  up,  held,  that  as  no  instance  of 
this  custom  having  lean  enforced  or  act- 
ed on,  had  been  cited,  the  rule  that  aa 
entry  in  o.  Riwcj-i  (xm  was  proof  of  the  ex- 
istence of  an  alleged  custom  must  be  modi- 
fied 89  P  li  1900,  108  P  R  1900,  F;  117  P  R 
1901,  17  P  R  1908  (F  B)  and  87  P  R  1906 
cited,     INAYAT  u.  HaQNAWAZ  KHAN.  157 

P  W  R  1908=90  PR  1908. 

(22)  — Sale   or  Gift. 

44  Transfer  by  husband  to  wife — Sale- 
Fraudulent  concealment  of  right — Shamilal; 
land,     4  P  L  R  1903.     See   Col  1773  P  I. 

(23)— Sale   oe  mortgage. 

45  Construction  of  document — Onus  pro- 
ban  di —  Evidence— Onerous  conditions — Con- 
sideration — Preemptor  a  moitgagee  of  the  pro- 
perly— Presumption — Wajib  ularz,  eritries  in 
—  WeigiLt  of. 

When  land  has  been  alienated  under 
a  document  purporiiug  to  be  a  deed  of  gift 
or  of  mortgage,  it  is  open  to  a  third  party 
claiming  to  exercise  a  right  of  pre  empLioa 
to  prove  that  the  transaction  was  in  reality 
one  of  sale,  aud  that  the  document  sought 
to  be  impugned  was  executed  to  conceal  the 
real  nature  of  the  transaction  and  defraud 
the  plaintiff    of  his  legal  rights. 

In  such  cases  it  is  open  to  the  plaintiff 
to  prove  any  facts  relevant  to  the  issue 
"  whether  there  has  been  a  sale  "  and  to  the 
defendant  to  prove  that  there  has  been  no 
sale  and  to  rely  upon  the  document  itself 
as  part  of  bis  case.  117  P  R  1890  (F  B) 
folloioed. 

What  will  be  held  to  amount  to  suffici- 
ent   proof   lu  any    particular  case  ia   a  poiufc 
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Cnstom  of  the  Puujab  Pre-emp- 
tion    (C'intd  ) 

upon  which  it  is  obviously  impossiblo  to 
foraiulato  any  general  rules.  In  ench  case 
the  Court  must  decide  u.s  to  the  real  tiaturo 
of  the  tranHRction,  upon  all  tli-  available 
material,  ii. eluding  the  terms  of  the  docu- 
ment itoclf,  the  onuH  in  the  first  instance 
being  on  ihc  plaintiff  to  establish  his  case 
and  the  true  quosion  being  as  to  tin  real 
intention  of  the  parties  when  entering  into 
the  transaction.  If  it  is  established  beyond 
reasouablu  doubt  that  th>i  parties  intended 
R  permanent  transfer,  Lhe  C'uurt  will  find 
the  transaction  to  be  oue  of  sale,  though 
the  deed  is  in  the  form  of  a  mortgage.  If 
theie  is  a  reasonable  doubb  the  plaintiff's 
case  will  fall  on  the  giound  that  he  has 
not  succeeded  in  showing  that  the  deed 
does  not  embody  the  tru3  contract  between 
the  parties.  The  conditions  of  a  mortgage 
miy  be  intenlionally  onerous  without  giv- 
ing rise  Lo  any  irres;istablo  presuioption  that 
the  transfer  was  iutondod  to  l)e  permanent 
or  they  may  so  plainly  exclude  any  possi- 
bility of  redemption  that  the  only  reason- 
able inference  is  that  a  sale  and  not  merely 
a  moitgago,  was  the  true  intention  of  the 
parties      100    P.    R.    1895    (F.  B.)   referred  to. 

The  land  in  suit  was  previously  mort- 
gaged with  pos-essiou  v^ilb  the  plaintiffs  for 
'20  years  and  tbe  mortgagor  executed  a  deed 
purporting  to  be  a  morigage  for  40  years 
lu  favour  of  the  defendant.  The  plaintiffs 
claimed  right  of  pre-emption  contending 
that  ihe  land  was  really  sold  and  not  mort- 
gaged. The  plaintiffs  urged  that  from  the 
following  circumstances  it  appeared  that 
the  parties  intended  a  pormatetit  transfer 
viz.f  ihat  the  moilgagor  admitted  that  he 
bad  permanently  parted  with  the  land,  that 
the  ostensible  mortgagee  was  an  entire 
stran^^er  iu  the  village  and  had  for  a  long 
time  past  been  eTideavouring  to  acquire  land 
there,  that  the  mortgagor  practically  got  all 
he  could  out  of  his  laud,  that  he  was  vesi- 
deit  uf  another  village  and  tooK  no  further 
interest  in  the  land  in  the  village  that  the 
consideration  for  the  deed  was  wholly  ficti- 
tious, that  the  mortgage  period  vvas  stated 
to  be  40  years,  that  interest  claimable  was 
high,  i.  c,  one  per  cent  per  mensem, 
that  the  mortgagee  vvas  at  liberty  to  make 
any  improvemenis  he  liked  and  to  charge 
the  bame,  and  that  there  was  a  coiuiir.ion 
under  which  the  moitgage  could  operate 
as  a  sale. 

IJdd,  that  the  plaintiff>^  hud  failed  to 
show  that  the  deed  of  morigage  was  intended 
to  operate  as  a  sale.  The  .s". aiement  made 
by  the  mortgagor  though  admis.-ible  as 
evidence  was  not  credible,  it  was  not  prov- 
ed that  the  murtgugor  was  anxious  to  per 
mancntly  part  with  bis  land  or  that  the 
cosideraiion  entered  in  the  mortgage  deed 
Wi»s  liciiitious,  nor  were  the  terms  of  the 
mortgage  deed  such  qs  to  induce  the  Court 
to  pre.-ame  that  the  transaciion  was  not 
intended  to  be  a  mortgage.  117  P.  R.  1890 
(F.  B.),   20   P.  R.    1899,   Gl   P.  R.    1888,    40  P. 


Custom  of  the  Punjab  Pre  emp- 

tiou      (CurUd.j 

L.  R.    1903,  referred  to. 

The  entry  in  a  Wnjib-itl  arz  is  "prima 
facie  proof  of  (he  existence  of  a  custom  of 
preemplion  even  in  those  cases  wheie  the 
entry  itself  ptates  that  no  sale  or  mortgage 
has  occurred  in  the    village  up  to  date. 

The  forcd  of  a  Wajib  id-aiz  as  evidence 
of  custom  ia  not  confined  to  a  limited  ])3ri(  d 
ODly  and  the  mere-  fact  that  a  prcvifeioa 
in  a  Wojih-ularz  is  not  repeated  in  tl>e 
Wnjihiilai z  of  a  subsequent  settlement  is 
not  sufficient  to  rebus  the  presumption  ia 
favour  of  the  correctness  of  the  previous 
entry. 

Where  the  Wojib  ul  arz  of  the  settlement 
of  1856  provided  that  no  land  of  any  pro- 
prietor had  been  solel  or  mortgaged  ai  d 
chat  if  in  future  any  proprietor  wished  to 
sell  or  mortgage  his  estate  he  must  sell  of 
mortgage  it  to  specified  persons  und  the 
Wajibiilarz  of  the  settelment  of  ISflB  allow- 
ed the  right  of  pre  cmption  accoiding  to 
the  law  of  the  land  (Qnmui-iSaikar)  and 
there  was  no  other  evidence  as  to  the  right 
of  pre-emption    in    respect  of    mortgages. 

Held,  that  the  right  of  pre-emption  ia 
respect  of  mortgages  could  not  be  presumed 
93  P.  R.  1894,  52  P.  R.  1890,  46  and  47  P  R 
1903,  s.  c  ,  56  P.  L.  R.  1003  referred  to.— 
MUHAMINIAD  UMAR  u.  KfRPAL  SINGH. 
78  p  R  I90i—See   also  Col.  28  P.  1. 

(24)— Shops. 

46  Sale  of  shop — Right  of  owner  of  house 
at  the  back  of  pre  cmpted  house.  179  P  L 
R  1905    Col  1812  P  I. 

47  -P''^  empiion  regarding  sJiops — Kalra 
Patrangan. 

No  right  of  pre  emptiou  exists  by  reason 
of  vicinage  in  respect  of  shops  in  Kaira 
Patrangan,  Amritsar*  City.  46  P  K  1882,  99 
P  R  1906,  113  P  R  1900  referred  to.  KAKiM 
BAKH3H    V     WATIA    M\L,     13    p  R  1907 

=  106   P  W  R  1907-7  P  L  R  1908. 

48  Darshaui  Durwaza,,    Aviritsar  city. 
Held,   that    the    custom     of    pre-emption 

as  to   sh'^ps    was  not  proved    to  exist   in  Dar- 
shani     Darwaza     of    the     City     of    Amritsnr 
BISHEN  SINGH    v.  Mussammat    PaRO.     19 
p  R  1905  =  78  P  LR1905. 

49  Punjab  Pre  cmption  Act  II  of  1905  Ss. 
12  and    l.^  cl  (2)— Shops   in   villages. — 

Sub  sec.  2  of  S.  13  of  the  Act  does  not 
apply  to  shops  in  villages,  and  a  right  of 
pre  einption  exists  in  respect  of  them  s^ub- 
ject  to  the  provisions  of  S.  12.  KIRPARAM 
V.  KHU>iHALl    MAL,     80  P  R  1907- 

50  Katra  Ahluwalia — Aviritsar  tesidcntial 
quartifi  convert' d   into  shops.— 

Property,  which  is  primarily  a  reside*; lial 
house  situate  in  A'a/ra  Ahluwalia,  issui\i»ct 
to  cnstom  of  pre  emption  by  vicinage.  It  is 
not  i-u!ncient,  to  chai  ge  the  character  vl  the 
build  I  g  as  a  residential  quarter,  thai-,  for 
some  time  past,  it  has  been  occupied  only 
.  Ly    catual     touauts,    or    that    portious     have 
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tion     {Ct'lLd.) 

boon  usoil  as  godovvng  by  porson^i,  wlio  liold 
their  business  shops  cl-towlicro.  DIATj  SINGH 
?n  ]V\KSM1?;!I  STNr.H,  O]  PR1907--129 
PV/R  1007  =  24  P  LRIOOS 

51  Kiiinx  U  nn  I II  hi  an  >^f  Aniritsar  CUy. 
Held,  UmL  11)6  custom  nf  pin  oiuptioii 
in  respeob  to  shops  in  Katra  Uaiinjfirhian 
of  Amritsai'  CWv  wis  not  prov.  d  t,  j  (3xisb. 
bA  P  n  1907  referred  /).  H\M  RAKHA  v. 
SANT  RAM,  68  P»Il  1907-58  P  li  R 
1907 

62     Punjab    Laws    Act    {IV  of  187 :i)    S.    11 
Katra  Runqnrhian,  Ann  i tsar  City. 

ILld,  iliat  the  custom  of  pro  omption  io 
respect,  of  shops  was  not  proved  to  exist  in 
Katr  I  itarngirhiiu  of  tha  Oity  of  Amritsar 
SUNDER  SINGH  v.  MEIIR  SINGH.  54 
P.  U  1907  =  61  p.  W  R  1907  =  10  P.  L  R, 
1907 

53  Lridhinna  Bisar,  Ferozcpore  City. 
Held,  that  no  special  custom  in  regard  to 

pre-emption  in  respect  of  shops  iu  Ludhiaua 
Bazar  of  F-ruz-^pore  City  was  established. 
BISHAN  DAYAL  v.  RATTAN  CHAND. 
P.  L  R.,  66  of  1901. 

54  Bazar  Chaiihatta,  Mtifli  Bakar  of  La- 
hore City 

Held;  that  a  custom  of  pre-emption  in 
Tespect  of  shops  siruated  in  Bazar  Chauhatta 
Mufti  Bakar  of  Lahore  City  was  not  estab- 
lished. 

A  baithak  on  the  top  of  a  shop  at  the 
corner  of  two  hassars  cannot  be  considered  a 
residential  house.  HAKIM  RAI  v.  MU- 
HAIMMAD    DIN  P.  R.  No.  83  Of  1901- 

55  Kitcha  Chohuk  Saioaran  alias  Kucha 
Kakkazian — Mohalla  Qazi  Sadar-ud-din,  La- 
hore city. 

Section  11  of  the  Punjab  Laws  Act  is 
intended  to  require  stringency  of  proof  as 
regards  the  right    of   preemption    in    towns. 

Instances  in  other  viohallas  are  relevant 
evidence  but  are  not  sufficient  to  prove  the 
custom  of  pre-emption  in  the  quarter  in 
which  the  disputed  property  is  situate.  17 
PR.,  1895,  100  F.  B.,  1892,  70  P.  B.,  1899,  58 
p.  B.  UJOO,  followed. 

Held,  that  the  custom  of  pre-emption 
was  not  shown  to  exist  in  respect  of  sales 
of  hou^8s  in  Mohalla  Qnzi  Sadar-ud  din  of 
Lahore  city  in  which  is  included  Kucha 
Cbabuk  Sawaran  otherwise  known  as  Kucha 
Kakiizum.  IMAM  DIN  v.  GULAM  MOHAM- 
MAD.   86  p.  R.  1901. 

56  Hisar  city. 

Held,  that  the  custom  of  pre-emption  in 
respect  of  sales  of  shops  in  the  town  of 
Hissar  was  established  by  evidence.  BHAG- 
WANA   V.  HANWANTA.  90  P.  R.  1901. 

(25)       S^OPS  AND  HOUSES, 

57  Mohalla  Kabir  Darwaza,  Gujarat,  one 
shop  and  two  hcmsfs—S.  11  of  the  Punjab 
haios  Act  (IV  of  187!^)— Instances  of  adjoining 
Mohallas, 
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Held,  that  Kabir  Darwa/a  Mohalla  in  tha 
city  of  Gujrat  i.s  a  Distri(7'.  Subdivision  with- 
in tho  mi^aninp  of  S  II  of  tho  Punjab  Lii.\va 
Act  (IV  of  IH72),  and  tha^.  tharo  is  no  custom 
of  pre-emption  in  this  Mohalla  on  tho  sale 
of  shop  or  house  property. 

Held,  also,  that  instances  in  tho  adjoin- 
ing M.ohallas,  though  relevant  arc  not  coa- 
clusive  proof  of  tho  existenc  !  of  the  custom. 
lUHIM  l^AKHSH  v.  -MIL^IKH  FAZAL 
EL\HI.    17  p.  W.  R.  1907. 

58  Houses  and  sliops  in  Mohallas  Haripur 
and  Niviwala  Bazar  Jacjadhri  vicinage — In- 
stances in  neighbouring  Sub  divisions. 

Held,  that  Moialla  Haripur  is  a  recog- 
nized Sub  Division  of  Jagadhri  Town,  and  that 
the  custom  of  preemption  of  houses  on  the 
ground  of  vicinage  prevails  in  it. 

Held,  also,  that  in  Niniwala  Bazar,  which 
is  a  distinct  Sub-division  of  Jagadhri  Town, 
the  custom  of  pre  omption  of  shops  on  the 
score  of  vicinage  does  not  prevail. 

Held,  further,  that  the  existence  of 
the  right  of  pre-emption  in  other  neigh- 
bouring Sub  Divisions  is  relevant  evidence 
of  more  or  less  strength,  according  to  cir- 
cumstances, of  its  existence  ia  the  Sub-Divi- 
sion in  which  tho  property  is  situate,  but  is 
not,  of  itself,  sufficieuc  proof  of  custom. 
RAMJIDAS  V.  Jl^iTHU  MaL.  39  p.  W.  R. 
1907. 

(26)     Speculative  Pre-emption  suit,  Alieis- 
ATiQN  FOR  Necessity. 

59  Alienation  of  ancestral  property. 
The  question  of  necessity  for  an  aliena- 
tion has  to  be  determined  in  each  case  on  ita 
particular  facts.  There  may  be  oases,  in 
v/hioli  circumstances  may  justify  the  tempo- 
rary alienation  of  ancestral  land  by  a  pre- 
emptor,  for  tha  purpose  of  raising  the  neces- 
sary funds  to  pay  into  Court  the  purchase 
money  ;  but  iu  all  such  cases,  the  contemp- 
lated benefit  to  the  pre-emptor's  estate,  such 
as  would  support  a  finding  as  to  the  aliena* 
tion  being  an  act  of  good  management,  must 
oe  clearly  established.  The  institution  of  a 
spt-culative  suit  for  preempiiion,  whioh  may 
be  successful  and  may  have  been  undertaken 
simply  to  satisfy  a  mischievous  craving  for 
litigation,  can,  under  no  circumstances,  be  Sk. 
sufilcieot  justification  for  alienating  ancestt 
ral  land,  and  the  alienees,  who  advance 
money  to  pre-emptors  for  such  purposes, 
cannot  reasonably  ask  the  Court  to  regard 
the  alienations  made  in  their  favour  as  for 
legal  necessity,  07  P.  L.  R.  1903  referred  to. 
SOBHA  SINGH  v.  KISHORIii  OH  AND.  6§ 
P.  R.  1907. 

(27)     Sub  DIVISION. 

60  Punjab  Laws  Act  (IV  of  1872),  Section 
11  — CnstuiTc  — Pre-emption — Tarf  Ravi  suburbs 
of  M  nit  an  city. 

Held,  that  the    custom  of  pre-emption  ia 
respect  to  houses  exists  m  the  Turf  Ravi  sub- 
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diviRion    of  tho    TNIulLan  city,     ABDULLA  v. 

PANNU  H\:\i.    42  p  R  1906 

61  Cuatuvi — Pre-('mj)finii  —  Pui'jnb  Lmvs 
Acl  \lV  of  872),  Section  12  [c)  KU  irkhoda 
village,   Sampla   Tah.sil,     RoJilak    D'.^irict. 

The  plaintiff  sued  for  pre  emption, 
basing  his  claim  uponc:stom.  The  rfcord 
of  riglits  of  IS'jS,  which  was  not  shown  to 
bavo  been  modified  by  any  Rubs<-'qa  jii  t  re- 
cord of-rightg  in  respect  of  pre-emption, 
provided.  Every  proprietor  in  our  village 
has  power  to  sell,  mortgage  and  give  away 
his  property  on  account  of  a  per.-^onnl  neces- 
Bity,  or  the  payment  of  Government  revenue, 
but  Ihe  custom  is  that  the  alienor  will  alienate 
first  to  his  brothers  and  near  relatives,  and 
incase  of  their  declining,  to  tho  proprietors 
of  tho  same  iJndla.  In  case  the  aforesaid 
persons  decline,  tho  alienor  is  at  liberty  to 
alienate    to  any  one  he  plenses. 

The  vilhi^'c  Kharkhoda  in  the  Sampla 
Tahsil  of  the  1-iohtak  District,  i:i  which  i  he 
land  in  suit  was  situate,  was  divided  into 
two  pauiis,  I\Iussairaanan  and  Hinduan, 
and  each  vana  was  divided  into  two  Ihnilas. 
The  vendee,  at  the  date  of  the  sale  in  suit, 
owned  land  in  pana  Hinduan  only,  while 
the  land  in  suit  was  in  one  ihuUa  of  pana 
Mussalmanan,  and  the  plaintiff  owned  land 
in  the    other    thidla   of   that   pana. 

Held,  that  Section  (12)  (c)  of  tho 
Pui  jib  Laws  Act  was  applicable  to  the  case, 
and  the  pre  emptive  right  of  the  plaintiff 
was  superior  to  that  of  the  vendee.  A  2)ana 
is  a  sub  division  within  the  meaning  of 
Clause  (c)  of  Section  12  of  the  Punjab  Laws 
Act.  HMINAM  V.  MUHAMMAD  AMAN  ALT, 

8pR  1903  =  33  P  LR1903. 

62  See   19  P  L  R  1905  See  No  18  supra. 

63  Punjab  Laius  Act  {IV  of  1872),  Section 
12  {c)—Pie  emption— Sub  division  of  village — 
Za\\3  of  Pheru  Shahr  village  in  Ferczepur 
Tabsil. 

There  must  be  some  one  or  more  well 
defiuedattributes  to  justify  treatment  of  a 
section  of  the  village  as  a  sub-division  for 
the  purposes  of  section  12(c)  of  the  Pur  jib 
Laws  Act,  such  for  instance  as  homogeneity 
of  area  or  descent  of  the  proprietors,  and  io 
determining  the  point  tlie  first  thing  to  be 
looked  to  is  the  history  of  the  village  so  far 
as  it  can  bo  ascertained  from  tho  Settlement 
record. 

It  appeared  from  Settlement  records  that 
the  zails  of  Bagliel  Singh  and  Didar  Singh  like 
o\,he\:  nails  Pheru  Shahr  village  in  the  Feroze- 
pur  Tahsil  were  constituted  by  mere  arbit- 
rary grouping  together  of  certain  holdings, 
so  as  to  form  an  association  of  proprietor 
with  no  connecting  ties  of  any  great  sort,  and 
that  they  had  a  shamilat  in  common  and  a 
common  lambardar. 

Udd,  that  the  two  zails  could  not  be 
considered  as  recognised  sub-divisions  for 
pre-emption  purposes  within  the  meaning  of 
section  21  (c)  of  tlio  Punjab  Laws  Act. 
SUER  SINGH  V.  MALUK   SINGH.     142  P 
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L  R  1905 

(28)    Tauaddadkaus. 

64  <  ws^t^7'i— iVe-fw/j/iojz-Taraddadkara  in 
Jhang  Distnct 

In  the  absence  of  proof  of  a  special 
custom  a  tarculdalkar  in  the  Jhang  Di.sDricb 
boing  i,i  tho  position  of  a  proprietor  io  a 
joint  holding  has  no  superior  right  of  pre- 
emption to  a  co-sharer  in  the  holdiog  72  p 
R.,  1896;  01  P.  R.,  1870,  07  P.  it.,  1874  re* 
ferred  fo.     GANGA  RAM  u.   WARYAM  '  A(\ 

PR.  1901 

(29)       VlCINAQE. 

65  AmrUsar  city — Preemption  by  vicinage 
in  Kaha    Missar  Beli  Rani,    Amrifsar  City. 

Tlio  custom  of  pioemptioij  ly  v.cinaga 
exists  in  respect  of  sales  of  bouse  properi-y 
in  Katra  Missir  Beli  Ram— 6  P.  R.  1905 'D- 
151  P.  R.  1882,  99  P.  R.  1«J00  i.fcrr.  d '  to' 
MAULA  B.AKII.SH  v.  DEVI  DITTA  ^4 
P   \y.R.  1907  =  6  P  R  19  7- 

QQ     Amrusar  city  —  Cu^  ■■:/!,  -Preemption 

Hoz/se.s— Katra  Moii   Ram  </    A  nriisar  ci  y. 

Found,  that  the  custom  of  pre-empiioa 
as  regards  houses  obtains  in  Katra  Moti 
Ram  of  Amritsar  city.     Mus^^aviuint  MAMQN 

v^GHAUNSA.    130p.  L.  R  1906  =  99p.  R. 

67  Amritsar  city— Punjab  Laws  Act  (IV 
of  1872)  S.  11— Custom  —  Pre-emption— 
Ho^^ses— Katra — Karam  Singh  of  Amritsar 
City — Vicinage — Plaintiff's  house  on  the  back 
side  of  the  house  sold. 

Though  there  are,  no  doubt,  exceptions, 
the  custom  of  pre-emption  in  respect  of 
houses  obtains  in  a  large  number  of  the 
katras  or  subdivisions  of  Amritsar  City  46 
P.  R.  1882,  151  P.  R.  1882  and  58  P.  R.  1900 
referred  to. 

Held,  that  the  existence  of  custom  of 
pre-emption  in  respect  of  houses  in  Katra 
Karam  Singh  of  Amritsar  City  was  proved 
to    exist. 

The  plaintifi's  house  being  on  the  back 
side  of  the  house,  for  possession  of  which 
claim,  by  right  of  pre-emption,  is  made  or, 
being  in  another  Municipal  division,  is  no 
ground  for  dismissal  of  the  suit,  when  the 
claim  is  otherwise  valid.  LACH.MAN  DAS 
V.    KANSHI    RAM.     140  P- L- R- 1906-95 

p.  R.  1907. 

68  Amritsar  city,  Civil  station  of  Amrit- 
sar—Sale  of  agricidtural  land—Preemption 
by  reason  of   vicinage. 

There  is  no  custom  of  pre  cmp!ion,  on 
sale  of  agricultural  laud,  on  the  ground  of 
vicinage,  in  the  civil  station  of  Amritsar. 
21  P.  R.  1906,  22  P.  R.  1906  Appr.  7.  P.  R., 
1896,  153  P.  R.  1888,  Distinguished.  ISH- 
WAR  DAS  V.  DUNl  CHAND.  27  P  R. 
1907-105  P  W.  R  1907-70  P  L  R. 
1908. 

69  Delhi    City — Cu&tom — PrG-emiition-^ 
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nour,es — Vicinage — Pahari   Dhiraj,   suburb   of 
Delhi    CHij. 

Ildd,  tliat  custom  of  pro  emption  in 
respocfc  to  houHOS  provails  in  Pahari  Dhiraj, 
suburb  of  Delhi.  CHH ANGA  MAL  ?>.  JOTl 
PAliSHAD.    75  P  L  RI906 

70  Delhi,  Chandiii  Ghowlc  Bazir — Shop — 
Vicinage. 

Ild^y  that  the  cu'^fcom  of  pro-einption  in 
respocb  of  salo  of  shops  oxisbs  iu  tho»Chaud- 
ni  Ohowk  Bazar    of  DeUii  (3iby. 

Held,  also,  tliat  thu  owiior  of  tho  premigea 
at  the  back  of  the  shop  in  dispute  had  a 
rigl^t  of  pre-emption  as  against  the  vendoe 
who  wr,3  a  straugor.— 88  P.  R..,  1905  ;  s.  c  , 
179  P.  L  R  ,  1905  ;  17  P.  R.,  1895,  referred  to. 
PRAG  UAJ  y.  MURAHI  LAL,  81  P-  R- 1906 
=  75  p.  L  R,  1907 

71  Dcllii— Kucha  Masjid  Khajur- Pre- 
emption—  House  vicinage — Burden  of  proof 
— Admission  of  right  under  mistake  - 
Evidiv  CO  given  in  another  case  88.  P.  L.  R. 
1907  =  57.  P.  R.  190a-Ool.    507;  508.     No.  206 

72        Delhi— Oali   Batasha— Custom -Pri> 
emption  —  Houses —  T  >w  ns —  Vici uage  — Superior 
right— Bardeti  of    proof. 

Where  vicinage  confers  the  right  of  pre- 
erapiion  in  respect  of  houses  in  a  town  a 
plaintiff  who  asserts  that  his  vicinage  is  of 
a  superior  kind  to  that  of  defendant  must 
prove  hi9  assoriiou. 

The  plain t;iff  claimed  a  house  situate  in 
gain  BaLasha  of  Delhi  by  right  of  pre  emption, 
on  the  ground  that  his  house  adjoined  the 
bouse  in  dispute  and  opened  into  the  same 
street  which  was  a  kucJia  sarbista,  while  the 
vendoe  defendant's  house  adjoined  it  on  the 
back  in  part  and  the  defendant's  house 
opened  into    another    street. 

Held,  that  tie  plaintiff  had  railed  to 
prove  that  his  vicinage  gave  him  a  superior 
right  of  pre-emption  to  vendee  defendants. 
Bai  Bahadur  BABU  MaL  v.  SARDAR 
SINGH  70  P  L  R  1903-17  p  R..  1903. 
73  Custom  —P I e- emption — House  in  towns 
—  Vicinage  —Superior  diligence. 

When  in  a  suit  for  pre  emption  the 
plaintiff  based  his  claim  to  perference  on 
the  fact  th.at  the  door-way  of  his  house  and 
of  the  house  in  dispute  was  common  where- 
as the  house  belonging  to  the  rival  pre-emp- 
tor  was  back  to  back  with  the  house  in  dis- 
pute  and  opened    on  another  street. 

Held,  that  the  plaintiff  had  not  proved 
that  his  right  was  preferential  to  that  of  the 
defendant,  rival  pce-empt^or. 

When  rival  pre-emptors  assert  superior 
right  by  vicinage,  each  has  to  prove  his 
vicinage  to  be  of  a  superio'"  kind— P.  R.,97. 
of  1883;  24  of  13P,7  ;  17,  82  and  199  of  1889  ; 
83  of  1888;  38  of  iS97;    109  of  1900,  referred  to. 

In  cases  of  suits  for  pre-emption  by  rival 
pre-emptors  in  respect  of  house  property  in 
towns,  the  Court  is  competent'  to  pass  de- 
cree in  favour  of  the  plaintif!  who  ha  sshown 
superior  dilig^noe  ii  prosecuting  iiis  claim 
—P.  E.y  102  of  1881  ;   83" o/  1888  :   32   of  1899  ; 
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20  of  1881 ;     29  of    18M2  ;    73  of  1898  ;    20    All.^ 
100,  rferred    to.      RAlIMAT    ALI    KHVN     v. 

HaMID-UD-DIN    9.2  P    L    R-  1903-43 
p.R    1903 

74  D'lihi,  Kucha  Pali  Ram  —Sale    of  house 
propel ti/ — Vicinage— Joint  Hindu  faviily. 

Tho  custom  of  pre-emption  exists  in 
respect  of  sale  of  house  property,  based  on 
vicinage,     in    Delhi  City,    Kucha  Pati   Ram. 

Whore  tho  parties  are  members  of  a 
joint  Hindu  family,  tho  right  of  pre-  emp- 
tion vests  in  every  cosharor  of  such  joint 
family.  ISRI  PERSH\D  v.  BASHESlIAR 
NATH  92p  W  -R  1908-179  p.  L-  R. 
1903=35    P  R   1908. 

75  Jagadhri — Barwala  -  Custom— -Pre  emp- 
tion— Houses  —Mohnlla. 

Hi'ld,  that  the  custom  of  preemption  in 
respect  lo  houses  in  Mohalla  Barwala  of  the 
town  of  Jagadhri  was  not  provnd  to  exist.  38 
P.  R.  1906  ;  S.  C,  89  P.  L.  R,  1906  ;  99  P.  B., 
1906,  S.  C  130  P.  L.  R.,  1906,  referred  to.  MA- 
NOH\R    Tj\h   v..  PARS    RAM,     51  p    [_    R. 

I907-S8P  W    R    I907-67P   R.I907. 

76  Kiitliul—MohaUa  Sheikh  Tayyob — 
Karual  District-Custom-  Pr  e  -ttni)  tion— Houses 
—  Vicin  n  ge  —  Joi  nt  oio  nersh ip . 

Held,  that  the  custom  of  pre-emption  ia 
respect  to  houses  was  proved  to  exist  ia 
Mohalla  Sheikh  Tayyab  in  the  town  of 
Kaithal  in  Karnal     District. 

Held,  also,  that  when  tiiore  is  a  custom  of 
pre  emption  in  respect  to  h  juses  by  right  of 
vicinage,  j  )int  owner-ship  in  the  house  sold 
gives  pieferential  right  over  vicinage. 
Mussammat  JAI  DEVI  v.  NAUBAT  RAI. 
129  P  L.  R.  1905  =71  P   R  1905- 

77  Lahore— Mohalla  Mohaliyan.  Pre- 
emption in  regard  to  houses.  6.  P.  R.  1905. 
See   No   18    supra. 

78  Lahore — Kucha  Gulzari  Shah  Wa- 
ohhowali  -Preemption  iu  respect  of  sale  of 
house  property,  104  P.  L.  R.  1908  See  No  19 
Sttpra 

78  {^)  Ludhiana  City— Mohalla  Adan — 
Houses. 

H'ld,  that  the  custom  of  pre-emption 
exists  in  respect  to  houses  situate  in  Mohalla 
Adan  of  the  Ludhina  City.  Mussavimat 
DHAN  DEVI  V.  KANSHI  RAM.  28  ?•  R. 
1906  =  89  P.    li.    R   1908 

79  Multan  City — Baiiun  Pah  Darwaza — 
Houses— Sub -division. 

Found,  that  the  custom  of  pre-emption 
exists  generally  in  the  city  of  Multan  and 
in  the  sub  division  of  the  city  known  as 
Bairun  Pah  Darwaza.  GIIULAM  MURTA- 
ZA  V.  RUPA  MAL.  57  p.  R.  1906=100  p. 
L  R.  1906 

80  Multan— Chahan  Miran  Khan  village, 
Shvjabad     Tehstl — AgricuUtiral    land— Claim 

j   by  right  of  vicinage. 

I  Held,    that  a    custom  which    recognises  a 

i  superior  right  of  preemption  in  respect  of 
I  agricultural  land  on  the  ground  of  vicinage 
.  is  of  an  exceptional  character  and  that  the 
I  plaintiff    had  failed   to  prove    that  it   existed 
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in  respect  of  agricultural  land  in  Chuhan 
Miran  Klian  village,  Shujabad  Tahsil  of  tiae 
Multaii  Diatriot.  49  P.  U.,  18B9,  roforrod  to. 
THAKQR  DAS  v  MOTAN  MAL.  77  p.  R. 
1906  =  67  P  L.  R    1907. 

81  Peshawar— Building  site  formerly  oc- 
cupied by  shop— Instances  in  other  sub- 
Divisious.     42  P.  U,  1903  Gol.  2044  P.  1. 

82  Rawalpindi  city— MoJialla  Parachian  — 
Pre- errfp lion  on  vicinage — Sale  of  house — Value 
of  cases  decided  on  admission. 

Held,  that  the  ousfcora  of  pre-emption 
baaed  on  vicinage  does  exist  in  respoct  of 
sales  of  house  property  in  Mohalla  Para- 
chian or  Matta  or  Wari<?  Khan,  Rawalpindi 
City.  Where  the  right  of  pce-empbiun  is 
shown  to  exist,  there  is  ex  necessitate  rei  a 
presumption  in  favour  of  vicinage.  83  P.  R. 
1888  referred  to. 

Confessions  of  judgment  and  admissions 
are,  of  course,  of  much  less  value  than  con- 
tested oases  properly  decided  where  the  cus 
torn  has  been  found  to  exist  after  due  in- 
quiry, but  such  admissions  are  not  irrelevent 
and  by  no  means  valueless,  as  they  may 
proceed  from  the  consciousness  of  the  exis- 
tence of  the  right  and  the  hopelessness  of 
contesting  it.  69  P.  R  1901.  44  P.  R.  1903,  42 
P.  R.  1905  referred  to.  THAN  SINGH  v. 
TARA  SINGH.  26  P- R  1907=109  P- W, 
R.I907  =  69P.  L.  R  1908. 

(30)  Waiver. 

83  Custom  —  Pre-emption  —  Pre-emptor 
agreeing  to  accept  from  vendor  a  -portion  of  pro- 
psrty  sold — Effect  of  such  agreement  on  pre- 
emptor^s  right. 

When  the  vendor  sold  56  Icanals  of  land 
to  the  vendee,  and  a  pre-emptor  entered 
into  an  agreement  vvitli  the  vendee  by  which, 
in  consideration  of  vendee  giving  him  15 
kanals  of  the  land  sold,  he  confirmed  the 
sale  of  the  vf^maining  41  kanals  to  the  vendee, 
and  another  pr»-eraptor  sued  for  possession 
of  56   kanals  originally  sold  — 

Held,  that  the  plaintiff  was  entitled  to 
succeed,  as  the  agroemeat  was  equivalent  to 
the  pre  emptor  wbo  had  entered  into  the 
agreement,  taking  over  a  portion  only  of  the 
vendee's  bargain,  or  to  his  associating  a 
stranger  with  him  in  the  purchase  of  the 
land.  RALLA  v.  DAYAL.  84  P-  R-  1903  = 
64  P  L  R  1903. 

(31)  Wajib-ul-arz. 

84  Construction  of  document — Onus  pro- 
band i — 'E,vifieuce  —  Wajib-iil-arz — Entries  in — 
Weight  of— 78   P  R  19'04--See  No  45  supra. 

86  Custom — Pre-emption — Kjjcct  of  entry 
in  Wajib-ul-arz — Punjab  Laivs  Act  1872,  Sec- 
tion   10. 

In  this  case  the  Settlement  records  of 
1855  and  1805  contained  provisions  as  to 
the  right  of  pre-emption  in  favour  of  the 
proprietors  of   the    village   and    co-sharers, 


Custom  of  the  Punjab  Pre-emp- 
tion   {Oontd.) 

but  the  Settlement  record  of  1891  92  waa 
silent  on  the  su'oject.  No  suit  for  pre  emp- 
tion    iiad  ever  been  brought. 

Held,  that  the  defendants  had  failed  to 
establish  a  custom  opposed  to  tliat  whicU 
mudt  undjr  section  10  of  the  Punjab  L  i  va 
Act  1872,  be  prosumod  to  exist.  P.  U.  41  of 
1883,  referred  to.  M^HMriD  KHAN  v, 
RAM  DAS.    p.  R.  16  of  I90I  -78  P.  L   R. 

86  Custom — Pre-emption — Entry  in  Wijib- 
ularz  of  1852 — No  entry  in  siibseqrient  sctUe- 
ments— Burden  of  proof — Village  Noioshera 
Nangli    Jadid    in  Amritsar    District. 

The  entry  in  tbe  Wajib-ul  arz  of  18.52 
of  the  village  Nowshora  Nangli  Jadid,  Amrit- 
sar District,  provided  that  no  gUeormo-t- 
«ag9  had  taken  place  in  the  village  and 
allowed  tho  right  of  preemption  in  favor  of 
Shitrkayan-i-shikml  loa  ynkjaddi.  There  wag 
no  entry  as  to  pre-emption  in  the  two  suo- 
ceeding    setLleraents. 

Held,  that  the  entry  did  not  operate  a.9 
evidence  of  a  mere  agreement  but  it  wag 
prima  facie  proof  of  custom  and  that  tha 
■mere  non  repetition  of  tbe  entry  in  su'i^a- 
quent  settlements,  in  the  absence  of  facta 
indicating  tliafc  the  custom  was  really  di!T=jr- 
ent  was  not  sufficient  by  itself  to  show  tbafe 
tho'statement  was  erronoous.--93  P.  R.  1894 
(F.  B.)  followed. 

Held,  also,  that  the  fact  that  no  alien- 
ations had  taken  place  in  the  village  did 
not  show  that  the  custom  did  not  exist  or 
was  not  binding  P.  R.  87  of  1894,  8  of  1812, 
52  of  1896  referred  to. 

Held  further,  that  the  words  ShUrkaya^i" 
i-shikmi  must  be  interpreted  to  include 
persons  who  had  land  which  his  desce  id^d 
to  them  from  a  common  ancustor,  tnougti 
their  holdings  are  not  actually  held  in  com- 
mon, and  are  thus  distinguished  from 
owners  in  the  village  or  patti  who  do  not 
hold  land  so  descended.  P.  R.,  87  of  1895 
followed.  GAHL  SINGH  v.  NATHA  SINGH 
124  p.  L  R  1903. 

87    Custom — Pre-emption — Proof  of  custom 

Entry  in  Wajib-ul-arz   of  1852 — Burden   of 

proof — Presumption— Rebuttal. 

The  entry  as  to  pre-emption  in  tha 
Wajib-u--ar2  of  1852  provided  that  no  mort- 
gage or  sale  had  taken  place  in  the  viUaga 
iij  the  past,  but  in  future,  if  any  sale  or 
mortgage  is  effected,  tlia  right  of  pro-imptioa 
will  be  (I)  in  the  near  relatives,  an  1  (2)  ia 
the  shareholder  of  (he  patti.  Sauce  18o2 
there  had  been  more  than  51  .  .les,  and  ia 
no  case  was  the  right  of  pr ,  jmption  oa 
account  of   relationship  established. 

Held,  that  the  entry  in  the  Wajib-ularz 
raised  a  presumption  in  favour  of  rhe  rela- 
tives but  the  presumption  was  rebutted— P. 
R.  98  of  1891  (F.  B.),  52  of  1896,  44  and  92  of 
1992  referred  to.     RAM  SARN  DAS  v.  MULA 

SINGH      64    P    R    1903=173    P- L- R. 

1903, 

88    Custom— Pre-emption— Burden  of  proof 
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GustoiM  of  the  Punjab  Pr^  emp- 
tion    (Cuncd.) 

— Houses  in  fihBi.dii— Entry  in  Wnjibul  ar;;  — 
Presumption. 

It  is  open  to  any  porson  to  show  that 
any  existing  custo^n  has  boan  incorrectly 
ropresontod  in  a  vecord-of-righfs,  by  others 
or  cvou  by  himself  but.  tho  burden  of  showing 
that  it  differs  from  what  is  stated  by  common 
consent  lies  on  him.  93  P.  R.,  18196  (P.  B.) 
.  followed. 

Held,  that  the  custom  of  pre-emption 
recorded  in  the  Wajib-ul-arz  of  1842,  under 
which  an  agnate  of  the  vendor  had  a  prefer- 
ential right  over  a  shareholder  was  not 
shown  to  have  been  repealed  or  cancelled  by 
tho  1879-80  rQcord-of-right8  and  that  it 
extended  to*  tliousea  in  the  abadi  of  the 
village,  the  v?ord  used  in  the  Wiijib-id-arz 
being  Z'lmin  which  may  properly  b«  held  to 
include  buildings  on  land.  MAHA  RAM  v. 
RAM  MOHAN.    65  P  R  1808-139  P  L  R 

I9C3 

89  Wajib  ul-ara — Mortgage— 46,     P.    R. 

1903.     See  No  27  supra. 

90  Punjab  Laws  Act  [JV  of  1872),  S.  12- 
Wiiiib-ul-arz  in  favour  of  ek  Jaddii  only — 
Anctstral  property — Onus 

Held,  that  where  the  entry  in  the  Wajib- 
nl-orz  records  custom  of  pre-emption  in 
favour  of  elc-jnddis  only  the  co -sharers  in  the 
village  who  are  not  ek-jaddis  cannot  succeed 
as  against  the  vendee  v7ho  owns  no  land  in 
the  village. 

Tho  term  ehjaddis  as  used  in  the  pre- 
emption clause  of  a  Wajib-ularz  means  per- 
Bons  descended  from  the  ancestor  who  once 
held  the  land  which  is  the  subject  of  the  sale, 
fcnd  not  agnates  only  of  the   vendor. 

There  is  no  presumption  that  land  held 
by  a  person  had  descended  to  him  from 
his  father  and  v/as  not  acquired  by  him, 
JHONJU  V.   RAM   DIAL.     92  P  L  R  1908- 

91  Custom — Pre-emption — Entry  as  to 
c«sfom  Ml  Wajib-ul-arz  0/  1851  allowing  right 
to  Shurkayan  Shikmi  wa  ek  jiddi— Entry 
inlater  Wajib-ul-arz  allowing  right  as  under 
Punjab   Laws  Act— Presumption. 

The  entry  in  the  Wajib-ul-arz  of  1851  of 
the  village  Mangarh,  Hoahiarpur  District, 
provided  that  those  first  entitled  to  exerciae 
the  right  of  pre-emption  were  the  shurka- 
yan shikmi  wa  ek  juddi  and  that  in  the 
Wajib  nl-arz  of  later  Settlement  provided 
that  the  parties  were  governed  by  the  law 
as  laid   down  in  Act  IV   of  1872. 

Held,  that  the  entry  in  the  former  Set- 
tlement was  prima  facie  proof  of  custom, 
and  the  defendants  had  failed  to  rebut  the 
evitry  in  question.  52  P.  R.  1896  followed, 
98  P.  R.,  1894;  64  P.  R.  190-3,  s.  c,  172  P.  L, 
R.,  1903;  45  P.  R.,  1903,  s,  3.,  106  P.  L.  R. 
1903:    78  P.  B.    1904   referred  to.     JOWAHIR 

V.  RADHA.  86  PR.  1905=16  P.  li  R. 
1905. 

92  Wajih-ul-arz  zn  fa.vor  of  Sharkayr  n 
shikmi,  Maiiza  Harpal,  talisil  Zaffrawa-l, 
Sialkot    District. 

Jointness   of   holding  is  not  essential   to 


Custom  of  the  Punjab   Pre-emp- 
tion    {('and.) 

the  status  of  shnrak  shilivii,  tho  term  being 
&pplioabIo  where  the  family  bond  of  union 
still    oxists 

Held,  in  a  suit  for  pre-emption  of  a 
certain  land  situated  in  fJarpal  Maura,  Zaf- 
farwal  tah^il,  Sialkot  Disliict,  a  collutetal 
of  the  vei'dor  had,  under  the  terms  uf  tho 
tunjib-ularz  of  tho  village,  a  preferential 
right  on  the  ground  of  rolaticnship.  ALLAH 
DITTA  V.  6HAHUA.  \%  p  R  1908=22  P. 
W.  R.  1908-175  P  L  R  1908 

93  Correotneas  of  entry  in  Riwaj-i-am  and 
supported  by  instance8--Effect.  90  P  R  1908. 
See  No  43  supra. 

XVI    Religious  Endowments. 

1  Succession —Escheat— Right  of  superior 
gaddi.  12  P  L  R  1906  See  Custom  of  the 
Punjab  Escheat   No  3. 

2  Custom — SuccessioTb- Religious  insfilution 
— Burden  of  priof—Jogi  Fakirs  of  Bhera  - 
Registration,— Admissibility  in  evidence  of  com- 
pulsorily  registrable  unregistered  dKument  re- 
lating to  immoveable  property  for  collateral 
purpose. 

The  office  of  Mahant  is  generally  elective 
and  not  hereditary. 

The  plaintiff  brought  the  present  suit 
for  possession  as  full  owner  of  certain  pro- 
perty of  a  minor  rehgious  institution  {or  jhug- 
gi)  v/hich  he  alleged  had  belonged  solely 
and  absolutely  to  his  Pir,  a  J igi  Fakir  of 
Bhera.  The  plaintiff  withdrew  his  claim  to 
succeed  as  full  proprietor  and  to  treat  the 
property  in  suit  as  private  property  subject 
to  the  ordinary  rule?  of  inheritance  and 
contended  that  he  was  entitled  to  succeed 
as  a  cheH,  and  that  installation  to  the  gaddi 
was  not  required  by  the  custom  of  the  in- 
stitution. 

Held,  that  the  plaintiff  had  failed  to 
show  any  custom  enabling  him  to  succeed 
irrespective  of  election  or  installation  or 
nomination  to  the  Headship  of  the  jhiiggi 
and  that  his  being  a  chela  of  the  last  holder 
of  the  institution  was  not  sufficient  to  sup- 
port  his  claim. 

It  lies  in  the  plaintiff  to  prove  his  title 
and  it  is  not  sufficient  of  him  to  attack  the 
title  of  the  defendant   vrho  is  in  possession. 

A  compulaorily  registrable  document 
affecting  immoveable  property  thougn  in- 
admisiible  aa  «evidence  of  a  transaction  re- 
hiting  to  the  property  may  be  admitted  in 
evidence  to  prove  collateral  facts.  Bahu 
GANGA    NATH    t;   RABEL  NATH.     PWR 

1906   P128 

8  Custom— Endoioment-Eemoval  of  Mahant 
— Grounds  for   removal. 

P/ofore  a  mahant  of  a  shrine  can  be  re- 
moved the  misconduct  or  misraanngement 
relied  on  by  the  plaintiff  must  be  clearly 
proved  and  must  be  of  so  serious  a  nature  as 
to  render  the  retention  of  the  mahant  undesir- 
able and  detrimental  in  the  interests  of  the 
shrine    and   its   worshippers.     P.    R.    122  of 
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Eudowiuonts    {Conid.) 

1890,  3  of  18U9,  89  of  1901,  G.  A.  359  of  1901 
reffl.  lo.  fl\M  KISHRN  y.  CHET  SINGH. 
18  P  L  R  .1903 

XVII.  Reversioner's  iSuit. 

See  custom  of  the  Puujab — III  aliena- 
tion suits  to  contest  alianation — Suits  by 
reversioners. 

XVIII.  Son's  right  to  contest  alie- 
nation. 

1  Lorai  Lobars  of  Punjab,  Gujrat  Dis- 
trict— Ancostial  property.  98  P.  L,  R.  1906 
See  Custom   of  the  Punjab  Alienation  No.  27. 

2  Difiuition  of  ancestral  property-  Onus 
of  proving  ancestral  property  on  son  li)3  P. 
W.  R.  1908  (?.G.)—See  Custom  of  the  Pun- 
jab Alienation  No.  34. 

3  Right  of  sous  born  before  the  adoption 
ot  iheir  father  to  contest  the  alienation.  G6 
P.  K.,    1908   Col.   2093  P.  I. 

4  Suit  by  son  contesting  alienation — 
Jats  of  Amritaar  District  whose  ancestor 
had  emigrated  from  Uajputana.  58  P.  R., 
1905   Col.    2104  P.  Jl. 

5  Suit  by  sou  contesting  alienation — Suit 
by  reversioner--.Suit  by  father  of  reversioner 
to  have  the  alienation  declared  null  and 
void.     08   P.   U.    lOas   Col.   2118    P.  I. 

6  Suit  by  son  contesting  alienation — 
Succesrtion  — Muhammad m  Law—Sayads  of 
Bannu  Tahsil.  62  P  R  190-1.  Sez  Custom  of 
the  Punjab  Inhef  Uance  and  Siiccessio7i  No  40. 
7  SuiL  by  son  contesting  alienatiou— Sayadi 
of  Gargion  Di.stiict.  13.5  P  R  1908.  '  >S«<! 
Custom  of  iht  Piiujab  ALceiuUion  (Suit  to 
Contest   Atie nation). 

XIX  Tribal  Custom 

1  Custom  relating  to  a  trib«  in  one  locality, 
applicability  of,  to  same  tribe  residing  ia 
anot-her  locality.  Gy  P  W  R  1907.  Ses  Custom 
of  the  Punjab  luboritance  and  bucoossiou 
No  70. 

XX  Wajib-ul-arz 

I     Alietia'ion    by  male    proprietor  — Will —  i 
JhnvarB   of   Jugatpur     Bazar.    Amritsar    Dis-  j 
tricfc.     158    P  L    R  1908.     S<e   Custom   of  the 
Punjab  Alienation  No  6. 

XXI  iVi^iver 

Curiiom—  Alienation   by  childless  proprietor 
—  Suit  for  pre  emption  by  collateral'^ — ]Vaiver  . 
of  right   to  contest  alienation — Right  of  descen-  I 
da7its  of  collateral.  ; 

A  collateral  bringing  a  suit  for  pre-  I 
emptioii  in  veapect  of  a  so.lo  by  childless  pro-  j 
prietor  thereby  abandons  any  rights  ha  has  j 
to  challenge  iho  sale  on  the  grouiid  of  want  1 
of  necessity  or  other  reason  sutficient  to  | 
make  it  Voidable  by  him — such  a  suit  raises  i 
a  proaumption,   though  not  conclusive,  that  ' 


Custom  of  the  Punjab  Waiver 

I  {Contd.) 

'  the  aala  was  not  bad  oa  the  ground  of 
I  neceBsity,  and  it  necoisarily  waives  all  righi; 
I  to  set  the  sala  auide  for  «rant  of  necetJsiLy. 
j  His  doacendantg  are  alto  bound  by  the  waiver 
on  his  part.  LABH  SINGH  y.  GOPAL.  15 
I  PR  1905  =  55   P  L  R  I90«. 

XXII.  Widow. 

I 

;      I      Cutting     tnes — Punjab       Courts    Act 

UXVIII  of   1S84),  Sections   {2) -''Land  suit'," 

I  —Suit   by  reversioner  restraining   widow  from 

I  cutting  trees — Custom. 

I  Held,     that   u,   suit   by     reveriioners     to 

!  restrain  a  widow    from   cutting   dowa   tr«.i« 

I  •taudiiig  on    land   of    which   th«y  are   rever- 

j  Bioners    relates   to  an  interest    in  land  withia 

j  the    meaning   of   Section   3   (2)  of  the  Punjab 

I  Courts    Act,  and  it  a   "land  suit." 

A  vadow    is   not   entitled  by   custom    to 

cut  down  trees  ou  lands  held  by  her  as  life 
j  estate  eo  as  to  permanently  diminish  the 
j  value   of  the  estate.    The  burden   of   proving 

a  special  cusLjra  to  the  contrary  lies  on  her. 
..Mussammut  NIHAL  KAUR  u.  HARI  SINGH. 
i  32  p.  L.  R.  1903. 

i  2  Estate  right  to  collaterals  auccesaion — 
j  Gift  by  daugluer's  son— Mehton  Rajputs  ot 
j  Jallandhar    District.    Ill   P.  L.  R.    1905   Col. 

2109  P.  I. 

3  Estate  right  to  jollaterali  Buccesaioa 
—  Right  of  widow  to  succeed  to  husband's 
collate. al — Jjbal  Jats  of  the  -Tagraon  Tali:il, 
Ludniana  Di.sLi.ct.  117  P.  L.  R.  190G— 6'^« 
Custu)n  of  Ike,  Punjab  Inluerittuice  ami  tliLC- 
cession   No.  bJ. 

4  Estate  succession — Cus'om- Succession  — 
Wid'no — Life  estate  -  Maiure»m?ic«-Khan  Khel 
Swaibis  of  Mansehra  Tah;.il,  Bazxiri  JJiS' 
trict. 

Hdd,  •that  among  Khan  Khel  Swathis 
of  the  Mansehia  Tuhsi!,  in  the  Hazara  Dis- 
trict, a  widow  cau  claim  o  ily  mainteuauod 
and  has  no  light  to  life  estate  in  her  hus- 
band's property.  Massammat  BIBI  JAN  y. 
MUHAMMAD   HUSSAN    KH  \N.     62    P-  £i. 

R.  1803 

5  Jistate  succession — Brahmins  of  Karnal 
city — AncesLral  property.  197  P.  L.  R.  1905 
—Sec  Custom  of  the  Punjab  Inheritance  and 
Sticce^sion    No.  79. 

6  Estate  succession — Gardeid  Sayads  ot 
Multan  District — Widow's  life  estate — Effect 
of  entry  in  Wnjib  ul-arz.  119  P  L  R  1901. 
See  Custom  of  the  Punjab  Inheritance  a^ui 
Succes.-^ion   No  78. 

7  Estate  surrender  of  part  of  estate  by 
widow  in  favour  of  ni::t  reversioner — Life 
estate—  Reversioner's  right  during  widow's, 
lifetime  to  sue  to  set  aside  alieTMtion  ~  )nudQ 
by   her  hui,band. 

Where  a  widow  surrenders  a  part  of  tho 
estate  left  by  her  husband  in  favour  of 
next  reversioner  and  tho  reversioner  files  a 
suit  during  the  widow's  ieftime  to  set  asidj 
a  mortgage  effected  by  her  bubbaud  on  tbo 
surrendered     property^    heid^     that     he   has 
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the   Punjab  Widow 

(Contd.) 


no  locus  standi   to  inatitute    the   suit. 

There  caunot  be  n  valid  renuuciatioa 
of  a  pa.rb  of  the  widow's  estate  which  ciiin 
give  I'iso  to  a  rigl\t  of  sucoossion  to  the  re- 
vorsiouur  to  that  part.— i^  Cal  236;  22  Cal 
35i:  31  Mad,  128\  10  Cal,  1102;  I>  R,  9  of  18'J9 
referred  to.  WAZIli  OHAND  v.  MAKliU. 
17  PR  1902  =  16  PL  R1902. 

XXIII.    Will   (Will). 

(a).  By  childless  proprietor  to  one  of 
collaterals, 

(b).     By  donee. 

(c).     By  father. 

[d].  In  favour  of  daughter  and  daugh- 
ter's daughter. 

(e).     In    favour  of  daughter's   son. 

(/).     In  favour  of  wife. 

{(j).     By  Pathans. 

(/i).     By  power  of  gift  and  will. 

(a)    By  cinLDLEss     proprietoii    to    one    of 

COLLATERALS. 

1  By  cliildless  proprietor— Ssi,udh\i  Jats 
of  Tarn    Taran   Tahsil,     Amritsar    District. 

Held,  tihat  the  power  of  transfer  by 
Will  among  Sayidhu  Jats  of  Tarn  Taran 
Tahsil  of  Amritsar  District  was  not  proved 
to  be  CO  extensive  with  the  power  of  trans- 
fer inter  vivos,  and  the  defendant,  on  whom 
the  071US  lay,  had  failed  to  show  that  he  was 
entitled  to  take  under  a  Will  ancestral 
property  bequeathed  to  him  by  a  childless 
proprietor  to  the  detriment  of  the  plaintiff 
who  V7as  a  nearer  collateral,  although  the 
legatee  had  served  the  testator,  who  was 
in  need  of  service,  after  the  plaintiff  had 
refused  to  serve  him.  '  ISHAR  SINGH  v. 
LEHNA  SINGH.  86  P  R  1903-145  P  L 
B  1908 

2  By  childless  proprietor — Gift  in  lievv 
of  services — Jhiwars  of  Hushiarpur  District. 
96   P   R    1905   Col  2100   P  I. 

8  By  childless  proprietor — Power  to  make 
Will— Presumption.    34  P  R  1905  Col  2121  P  I. 

4  By  childless  proprietor — Ancestral  land 
by  acquiied  property.  132  P  R  1&08  Col 
2116   P  I. 

5  By  childless  proprietor — Mair  Manas 
of  Jbeium  District— Right  of  agnates  after 
his  death  in  the  presence  of  his  widow.  65 
P  L  R   1902   Col    2097  P  I. 

Q  Will  by  sonless  proprietor  in  favor  of 
daughter  in  presence  of  his  brother — Atuans  of 
Rawalpindi  Tahsil  —  Ancestral  Property —Gifts 
and  vjills. 

Amotjg  the  Awacs  of  Rawalpindi  Tahsil,  a 
sonless  proprietor  can,  by  custom,  make  a 
valid  bequest  of  ancestral  property  in  favour 
of  bis  daughter,  in  the  presence  of  his  own 
brother.  81  P  R  1879,  64  P  R  1892,  115  P  R 
1892,  31  P  R  1893,  23  P  R  1877,  39  P  R 
1877,  36  P  R  1891,  81  P  R  1801,  93  P  R  1894, 
12G  P  R  1894,  15  P  R  1895,  9  P  R  1899.  14 
P  R  1903,  8  P  R  1906,  8  P  R  1879,  7  P  R 
1.S91,  107  P  R  1894,  13  P  R  1902,  176  P  R 
1888,    53   P    R    1699,   52   P   R  1892,   79  P   B 


Custom  of  the  Punjab  Will  (Contd.) 


180G,  49  P  R  1898,  46  P  R  1900,  121  P  R 
1886,  171  P  R  1889,  108  P  R  1893,  188  P  R 
1895,  22  P  R  1899,  26  P  R  1901,  107  P  R 
1887    {¥   B)   referred    to. 

In  this  respect  gifts  and  vt'ills  are  in 
thu  same  footing  48  P  R  1903  [¥  B)  refer- 
red   to.     AMIR     ALT     V.    BAGGO.     15    P  R 

1907-35  P  W  R  1907=4  P  L  R  1908- 

(b).     By  DONioE. 

7  Succession  on  donee's  death— 25  P  L  R 
1903.  See  Custom  of  the  Punjab  Inheritance 
N')  47  (a). 

(c)     By  Father. 

8  Custom — Will — Father's  power  to  make 
— Afghans  of  Atlock  Tahsil — Acquiescence  by 
son. 

In  this  case  one  J.  K.  sued  to  cjict  the 
defendant?,  his  sons,  who  were  in  possession 
of  their  grandfather's  land  claiming  under 
a  will  executed  in  1879  and  witnessed  by  the 
plaintiff.  Tlie  will  provided  that  all  tho 
Lestator's  land  except  two  '  hats  '  should  be 
held  for  life  by  his  wife  and  should  on  her 
death  devolve  on  the  deiendants.  Tho 
plaintiff  contended  that  the  defendants  had 
been  holding  the  land  in  dispute  without 
acquiring  prescriptive  right  against  him 
and  that  from  the  testator's  death  in  1881 
up  to  the  date  of  his  wife's  death,  about 
eleven  years  before  the  present  suit  was 
filed,  the  laud  stood  in  her  name  and  was 
held  by  her  not  on  the  strength  of  the  will 
but  in  lieu  of  dower  gifted  to  her  by  the 
testator    before  his  death. 

Hel(\  that  the  plaintiff  had  acquiesced 
in  bis  father's  action,  and,  as  the  nearest 
reversioner,  it  was  for  him  to  have  objecied 
at  the  proper  time  and  to  have  raised  the 
question  of  custom  it  was  nov/  too  late  for 
him  to  do  so.  JUMA  KHAN  v.  CHANNAN 
EHAN.    168  P  L  R  1901- 

9  By  father — Awans  of  Tahsil  Khushab 
—161  P.  L.  R.,  1901  =  13  P.  R.  1902  Col. 
2101  P.  I. 

(d)  In  favour  op  daughter  amd  daughter'^s 

DAUGHTER. 

10  Will  in  favour  of  daughter  and 
daughter's  daughter — Kalal  of  Umballa  Dis- 
trict—67   P.  R.    1904   Col.  2122   P.  I. 

(e)  In   favour   of   daughter's  son. 

11  In  favor  of  daughter's  son — Family 
custom^- Ancestral  property. 

When  a  village  founded  by  the  common 
ancestor  of  the  parties  is  abandoned  by  his 
descendants  for  a  long  period  (in  this  case 
it  was  over  100  years)  and  some  remote  des- 
cendants re-tako  land,  not  ancestral  shares, 
but  what  suits  each  of  them,  the  original 
ownership  is  not  to  ha  taken  into  account 
in  detcnaiioing  whether  or  not  the  proper- 
tv  in  suit  is  ancestral  property  of  the  par- 
ties, P.  B.   81  of  1901  refeired  to. 


(     825     I 


OIVIL     IM(4K8T    OP    OASKS 


(     82G     ) 


Custom  of  the  Punjab  MTill 

(Coud.) 

When  no  positive  custom  at  variance 
with  Hindu  Law  is  found  to  prevail,  that 
law,  subjuct  to  any  clear  raodifioatioa  in 
details  that  may  appear  to  havo  occurred 
Bhoukl  b.)  applied.  SOHAN  SINGH  v. 
DIWANCHANL).     178  P- L  R- 1905- 

12     To  daughter's  son  — Awans   of  Shahpur 
—20  P.  R.  1901    Col.  2108  P.  1. 


(f)    In  Favour   ot'  Wife. 

13     Will  in    favor    of    wife— Construction 
of— 

The  testator,  an  arura  by  caste,  mada  a 
Will  of  his  property,  which  was  found  to 
be  nonancostral,  in  favor  of  his  wife  con- 
ferring upon  her  full  power  of  alienation 
of  immovable  property,  and  the  Will  further 
stated  that  the  ttistator  had  full  power  to 
dispose  of  the  property  and  that  no  one 
but  bis  widow  was  to  havo  any  interest 
whatever  in  the  estate.  On  the  dsath  of 
the  testator  the  widow  became  possessed  of 
the  estate  and  before  her  death  made  a 
Will  directing  mainly  to  benefiting  her 
daughters  and  to  aiding  religious  institutions 
and  charities.  A  collateral  of  the  testator 
contested  both  the  Wills  as  invalid  and  con- 
tended that  the  former  Will  must  be  con- 
strued according  to  the  general  feelings  of 
the  Hindus  and  as  conferring  only  a  life- 
estate  on  the  testator's  widow  and  that  as 
a  Hindu  widow  she  was  not  competent  to 
make    the  second  Will. 

Held,  that  the  contentions  had  no  force, 
for  the  former  Will  in  clear  words  showed 
that  the  testator's  intention  was  to  confer 
absolute  estate  on  his  widow  and  the  latter 
was  tburefore  competent  to  make  the  second 
Will,  being  absolute  owner  of  the  estate 
undtr  the  former  Will.  ATM  A  SINGH  v. 
KALU.    162PLR  1905-93  p.  111905. 

g)    By    Pathans. 

14  Pathans  of  Peshawar  District  80  P. 
B.  1901   Col.  2122  P.  I. 

(b)     By   Power   op    Gift   and    Will. 

15  Customary  law — No  distinction  be- 
tweeti  the  power  oi  gift  inter-vivos  and  a 
Will— 18  P.  K.    1903  Col.   2121  P.  I. 

Customary  rent. 

1  Agriciihural  laud — Possessioji  before  iris- 
pad&— Assessment  upon  jjrodiict — Net  xii'odiice — 
—  CusLoviary  and  competition    rent. 

Principles  for  assessing  mesne  profits 
discussed  la  cases  of  dit-po.ssessions.  For 
true  measure  of  damages  the  character  of 
possession  before  trcs-pass  should  be  ascer- 
tained because  such  pos>-:ession  i.s  a  fair  index 
of  intention  as  to  thu  mode  of  occupation, 
if  theru  were  no  trespass. 

The  ch£k]:auter  and   use  of  laud  for  a  long 


Cuutom  of  the  Punjab  Customary 
rent     (Coud.) 

series  of  years  indicate  that  the  plaintiff,  if 
he  had  boon  in  posse-ssioo,  would  havo  used 
the  land  for  cultivating  it  himself  with  or- 
dinary food  crops. 

Held,  that,  mesne  profits,  should  be 
asscssed'on  the  basis  of  produce  and  nob 
rent. 

If  the  defendant  used  the  land  to  suit 
bis  own  fancy,  if  he  did  not  use  it  in  the 
most  advantageous  way,  if  he  took  the  risk 
of  cultivating  it  with  indigo  on  the  chance 
of  getting  high  profits  by  manufacturing 
indigo,  or  if  he  adopted  the  more  comfort- 
able use  of  tlio  laud  by  letting  it  to  tenants, 
and  was  satisfied  with  a  comparatively  small 
income,  the  plaintiff  ought  to  not  bo  a  loser 
thereby.  Ho  must  not  suffer  for  the  indolent 
or  speculative  conduct  of  a  trespasser.  12 
C.  W.  N.  285-7  C.  L.  J.  197  ;  6  C.  W.  N.  409; 
6  C.  W.  N.  732  ;  30  G>  536,  referred  to. 

The  difificulties  of  ascertaining  mesne 
profits  on  the  basis  of  produce  are  great  and 
the  net  and  not  the  gross  produce  is  the  true 
measure  of  damages. 

The  resultant  net  produce  after  taking 
into  account  the  costs  of  production  and 
Lhe  risks  of  the  agriculturist  differs  very 
little  from  competition  or  rack  rent.  Assum- 
ing complete  freedom  of  competition,  the 
rent  paid  by  a  tenant  at  will  would  practi- 
cally coincide  with  the  whole  net  produce  of 
any  given  pieco  of  land. 

Customary  rents  paid  by  most  of  the 
raivats  in  a  village  tend  to  keep  down  the 
rent  of  zerait  land.s.  PUNDIT  LUCHME 
NARAYAN  V.  SHEIKH  MAZIIAR  HASSAN 
12  C-  W  N  650- 

Customary  right  to  dam  channel. 

1     Right   to  construct   dams   on   a    stream 
29  C.  100  Col.  1385  P.  I. 

Customary  right  to  privacy. 

Privacy— Suit     to  enforce   right    of— Custo- 
mary right  of  pi  ivacy, 

The  plaintiff  brought  a  suit  against  the 
defendant  for  removing  the  windows  in  the 
third  story  of  the  defendant's  house  which 
overlooked  the  female  apartments  of  the 
plaintiff  It  was  decreed  by  the  first  Court. 
An  appeal  from  that  decree  was  dismissed. 
In  second  appeal  it  was  held  that  as  it  was 
not  denied  that  the  plaintiff  ('id  enjoy  such 
privacy  before  the  defendant  appellant  erect- 
ed hispvesent  house  and  that  it  had  been 
materially  interfered  with  by  the  opening 
of  the  doors  in  the  wall  of  the  third  story 
which  overlooked  the  apartments  occupied 
by  the  ladies,  thj  suit  w;'.s  rightly  decreed. 

Held,  also,  that  the  fact  that  the  tvyo 
houses  were  separated  by  a  thoroughfare  did 
not  prevent  the  txistej-.co  of  a  custom  of 
piivacv  which  could  be  enforced  (Gokal 
P>,sad  V.  lUtdho,  10  All  ,  ?>::8,  referred  to). 
LALA  BHAaVV.^N  DAS  v.  SHAHZaDA 
MIKZA   MASUD  QADAK.     7  0- C-  126. 
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Cutclii  Momona. 

1  Cutcbi  IMeraons  — Marriage  disputed  — 
Evidonco  Omission  lo  mention  nilC'T  wife  iu 
a  will  executed  al't-M-  Hie  marna^o.  Uuchaa- 
tity  of  widow  — El'luct  on  luuiiilenaaoe.  2? 
B.  'J85  Col   18:^  P.  I. 

2  CiUchl  Moiiion-  Mohavunadan  Law — 
lieiinqalsliiiient  of  shtr'i--Gift. 

The  brother  of  a  deceased  person,  an 
heir  under  tbo  Muliuamadan  Law,  relin- 
quisbrd  his  tjhiiro  in  favor  of  the  deoeased'*^ 
miuor  daughlor  in  order  to  remove  the  dilTi- 
oulLies  iu  the  way  of  tbo  OoUector  in  getting 
bimaelf  itppoiuted  gumdian  of  tho  minor's 
proppity  under  Ihc  Guardian  and  Wardn 
Act.  Some  other  beirs  also  likowiso  assigned 
their  interes  a  iu  favour  of  the  minor.  It 
was  contended  by  a  creditor  oc  the  brother 
of  the  deceased  that  the  transaction  was 
illegal. 

Held,  that  the  coatoution  was  not  valid, 
for  the  relii.quishmcijt  was  not  a  mere  gift. 
It  was  a  trunsfer  oi  property,  supported  by 
cousideratiou  which  ilia  law  regards  as  valu- 
able. 

That  tho  rule  of  Muhammadan  Law, 
■which  requires  that  a  gift  must  be  accom- 
panied b>  possHssi^  n  to  render  it  valid  and 
binding  upon  the  donor  did  not  apply  to  the 
transaction  because  it  was  not  a  ai^re  gift. 
MaHAMMaDUNISSA  BEGUxM  v.  J.  0.  BA- 
CHELOR.   7  B  L.  a.  477. 

Sep  also  68 1  P.  I. 

3  CuLchi  memo  lis— Hindu  Law — Will — 
Attestation — Muhammadan  Lato. 

Cuichi  Memous  are  ordinarily  governed 
by  Hindu  Law  and  custom  ai  regards  suc- 
cession ;  but  in  other  matters  they  are  go- 
verned by  Muhammadan  Lav/.  Hence,  a 
Will  made  by  a  Ciitchi  U^mou.  is  valid  al- 
though not  attdsted.  In  re  PROBATE  OP 
THE  WILL  OP  ABA  SaTAR  HAJI  ABOO- 
BUKER.    7  B-  li.il.  558. 

4  Cutchi  IIP  mons— Hindu  Laio— Custom- 
succession—  Will- Marriage.— 

In  the  absttuce  of  proo.f  of  any  special 
custom  of  inheritance  the  Hindu  Law  of 
inhernance    applies    to  Cutchi   Memons.  ^ 

Among  Cutclii  Mevions  mother  ol  a  widow 
is  excluded  from  ii. heritance  by  a  nephew 
of  her    hufcbai.d. 

'Ihe  valiuiiy  of  a  marriage  among  Kulcld 
MemuHH  )s  i.ot  to  be  determined  by  reference 
to  the  principles  of  Hindu  La  v. 

Wi.ere  the  Will  provided  for  an  annual 
expenditure  lor  the  anniversary  ceremonies 
of  the  ips-iator,  his  father,  mother  and  ^yife 
and  for  Maulud  Shtriii  and  Aguai  H;-JL'at 
Pir.- 

Hud,  that  the  provisions  were  not  in- 
valid on  ihe  ground  of  their  beirg  contrary 
to  the  Ibvv  ti^aiiist  perpetuities.  HAJI  AB- 
DUL   RAliiM    v.  HAJi    HAMID  MOOSA.     5 

B    L-  R    lOiO 

5  {^luchi  Memons — Suivivorahvp,  doctrine 
of — Ldiu  guoetsoing  —Mahumeda^t  Luio-Family 
firm 

The  doctrine  of  devolution  by  sunvivor- 
gbip  applies  to  a  i^^ffll)J   ^im  ol  Cufccbi  Me- 


CuBtom  of  the  Punjab  Cutchi 
M«inou8    {(oKid.) 

mons;  but  the  Miihomedan  and  not  the  Hindu,, 
law  is  applicable  to  the  relatiotiahip  betvvom 
the  manager  and  tho  members  of  a  Cuichi 
\IeiTiou  family  firm.  Hence,  portions  ad- 
vancing loa^ns  to  the  manager  of  buch  fiim 
are  under  no  obligation  to  inquire  whether 
advance  of  monies  to  tlio  firm  was  strictly 
neces.sary.  A  family  firm  is  not  a  part- 
nership within  the  meaning  of  the  Indiaa 
Contract  Act,  because  BUch  an  associatioa 
requires  tho  individual  assent  of  all  the 
members  to  it.  The  position  of  a  family 
tirin  carried  on  by  Cutchi  Memous  13  be- 
tween that  of  a  joint  Hindu  family  and 
that  of  a  partnership  under  the  Indian  Con- 
tract Act.  Cutchi  Memons  acquire  their 
lather's  estate  as  Hindu  "Uuiversitas,"  If 
that  estate  comprises  a  family  firm  it  sur- 
vives to  them  as  Hindus.  After-bron  mem- 
bers acquire  an  interest  in  it  on  their  birth. 
But  in  tue  conduct  of  business  tbey  are  go- 
verned bvtho  Mahomedan  Law. -HAJI  NOOR 
MAHOMED  V.  N.  C.  MACLEOD.  (RUS- 
SELL  J).    9  B.  L-  R.  274. 

6      Cuichi     memons -Will— Const  ruction — 
Mii  hammadan     Law  —  Widow — Stridhan. 

When  the  will  executed  by  a  Cutchi 
Memoa  provided  that  two-thirds  of  his 
property  shall  be  divided  according  to  Mu- 
hammadan Law,  held,  that  the  testator  in- 
tended to  give  the  share  bequaatbed  to  his 
widow  absolutely.  HOORBAl  v.  SOOLEMaN 
AbDOoL,    8  B  L.  R.  790- 

7    Cutchi  M-amou^— Succession— Marriage — 
Hindu    Law. 

In  the  absence  of  proof  of  any  special 
custom  of  succession,  the  Hindu  Law  of 
inheritance  applies  to  Cutchi  Memons.  9 
Bom.,  115. 

The  legal  consequences  of  the  classes  of 
marr;age,  the  approved  and  the  disapprov- 
ed, in  relation  to  inheritance,  vary  accord- 
ing as  their  leading  characteristics  are  blame- 
worthy or  not,  and  suggest  the  inference 
that  it  is  the  quality  and  not  the  form  of 
the  marriage  that  decides  the  course  of  de- 
volution :  where  the  marriage  is  approved 
the  husband  and  his  side  come  in,  whea 
dit:approved    they    do  not. 

When  the  widow  of  a  Cutchi  Memory 
dies  intestate  and  without  issue,  property 
acquired  by  h^r  from  her  deceased  husband 
does  not  descend  to  her  own  relations,  but 
to  the  relations  of  her  deceased  husbaud. 
{iS66)    2  B.     H.     C.     276    referred   to. 

Among  Cutclii  Mi-mons  mother  of  a 
widow  is  excluded  from  inheritauco  by 
neohew    of  her  husband. 

*  5  Bom,  L.  R.,  1010  vphled.  MOOSA 
HJI  JOUNUS  i;.  HAJi  ABDUL  RAHIM. 
7  B-  L  B..  447. 

Cypres  doctrine. 

1  Cypres  docLrinc—Religious  institutions 
— Trust — Pawers  of  court  15  M.  L,  J.  133  = 
28    M,    319   Col.  1212  P.  I. 

a    Cyyvcs  doctfim—Will—Gif^  to  chariiablQ 
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Custom  ol  tho  Punjab  Cypres 
doctrine  [Could  ) 

ptiri^ose XJntxccPssary     and     useless     object — 

Trust  incapable  of  biing  carried  out  at  testa- 
tor's death  -  Diversion  of  Jiinds  to  useful  and 
beneficial   'purvode -Poioer   of  Cuurt. 

On  tbn  LUlliority  of  In  re  Cainpdcn 
Charities  (1881)  18  Ch.  D.  310  and  of  ollior 
cases  it  is  clear  tluit  when  under  aUured 
circumstances,  tbrougb  lapse  of  time  or 
througL  other  causps,  it  appears  to  tho  Uourt 
that  the  charity  provided  by  the  donor  could 
not  be  cair^d  out  literally  in  terms  of  his 
directions  with  any  benefit  whatever  to  the 
objects  of  his  benefaction,  the  I'ourt  ought  not 
to  hesitate  to  give  its  sanction  to  a  schemo 
iivhich  will  carry  out  the  charitable  inteu- 
tious  of  the  donor  to  be  gathered  from  the 
instrument  establishing  tho  charity,  as  nearl}' 
as  possible  to  tlie  original  intentions  of  such 
donor. 

Each   case   in    which   an    application   is 


Dal£  cess. 

I     Liability  for    Dak  cess — KabuHat — Con- 
struction of.     28  C.  293  Col.  380  P.  II.  No.  4. 

Dam  in  the  bed  of  a  stream. 

Riparian   Rights — Obstruction — Damage — 
Right  to  sue. 

If  a  man  erects  in  the  bed  of  a  stream  a 
dam  which  has  the  effect  of  diverting  the 
water  from  its  natu>'al  water  course  on  to 
the  land  of  tho  plaintiff  and  damage  is  there- 
by done,  the  plaintiff  prima  facie  has  a  good 
right  of  action.  MADHAR  SHEVRAM  v. 
RAKHAMA  BHANSHET.     9    B-  L.  K.  864. 

Damag^es. 

1  Abusive  language  for, 

2  Accruing  of. 

3  Adequate  remedy — Injunction. 

4  Assault  for. 

5  Breach  of  contract. 

6  Costs   incurred    in     carrying   on    in 

criminal  prosecution. 

7  Co  owners  suit  against. 

8  Damages  on  rent. 

9  Dtifamati'jn  for. 

10  Distraint. 

11  Decree  for. 

12  Executory  contract  for. 

13  Execution  proceediugs. 

14  Failure  of  consideration  of  sale. 

15  False  imprisonment. 

16  Illegal  at'achmeut. 

17  Illegal  distraint. 

18  Injunction. 

19  Injury  by  act  under  a  statute. 

20  Insurance. 

21  Interest. 

22  Joint  wrong  doers. 

23  Joint  possession. 

24  Lease. 

25  Legal  representative,  suit  against, 
20  Limitation  Act. 

27     Malacious  prosecution. 


Cu«tom  of  the  Punjab   Cypres 
doctrine    (Coyiid  j 

made  to  divert  charity  funds  into  other 
chnnnels  cijpres  must  necossarily  depend 
upon  its  own  facts  and  ciroumstancos  and 
upon  tho  evidencef  adduced  before  the 
Court.  I^i  the  viatttr  c{  HOKMASJI  FRAM- 
JI  WARDEN.  9  B  L  R  1208-82B2U. 
3  Cypress  doctrine- -Beqinst  to  idol — lie- 
sidue,    aypropHntion   of. 

Where  a  tesiator  had  dedicated  under  hia 
will  a  portion  of  his  estate  to  the  worship 
of  his  family  idol  and  a  residue  was  left 
after  the  perfoimaoce  of  all  the  expenses 
in    this  respect — 

Held,  that  the  Court  could  divert  a  por- 
tion of  the  residuce  of  the  estate  to  other 
useful  charitable  purposes.  NaNU  NARA- 
YAN  KOTliOliJC  V.  THE  ADVOCATE- 
GENERAL   OP   BOMBAY.     9  B.  L-  R  370. 


28  Measure  of. 

20  Mortgage — Contract,  breach  of. 

30  Negotiable  insirunit-nts. 

31  Non-realization    ut  V.    P,   by  Post, 

32  Principal    and  agent, 

33  Question    of  amount. 

34  l^emoto   and  indirect. 

35  Rain  Water,    damage    by. — 

36  Rent. 

37  Suit  to  recover   money  on  an  award, 

38  Suit   for  specific   perTormauce. 

39  Trade   mark. 

40  Unchastity    imputed. 

41  Vendor   and  purchaser. 

42  Wrongful    attachment. 

1  Abusive  language  ~ Amount  of  damage, — 
Question  of  fact— Second    appeal. 

If  the  abusive  language,  having  regard 
to  tho  respeclability  and  position  of  tho 
person  abused  is  calculated  to  outrage  hia 
feelings  or  lower  bis  estimation  in  which 
he  is  h«ld  by  persons  of  nis  own  class  and 
so  bring  him  into  disrepute,  the  slander  ia 
actionable  without  proof  of  spuoial  da- 
mage. 

A  charge  of  adultery  against  a  respect- 
able  man  is  such    a  slander, 

The  question  of  the  amount  of  damages 
is  a  question  of  fact  and  it  is  not  open  to  the 
High  Court  to  interfere  in  secoud  appeal 
upon  a  question  like  that.  JOGE-SW'^ii 
SARMA     V.    DINARAM     SARMA,     8  fi   L  J 

140. 

See  Abusive  language   Col.    18,19    P.  I. 

2  Accruing  after  suit  — I'ontinuing  causa 
of  action.     20   B.  107    Col.    294    P.    \. 

8  Adequate  remedy-Injunction-Obstruct- 
ing  use  of  a  joint  stair  case.  Ouster  from 
joint  property    29  C,  500   Col,   450  P.  1. 

4  Assault.  Damages  for -Cause  of  action 
'-Convictio7i  for  assault  no  bar  to  Civil 
action. 

In  a  suit  for  damage.^  for  an  assault, 
the  Court  found   that   the  assault    was   of  a 
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Damagres    (Contd.)  • 

very  gross  character  and  not  juptifiod  but 
dismissed  the  suit,  hoUliug  lUab  tbe  plaintiff 
had  uo  good  cause  of  actio  -,  as  the  dofoudaut 
had  buou  adequately  puuisbod  by  the  Crimi- 
nal   Court. 

Held,  that  the  dismissal  of  the  suit  was 
wrong,  and  the  fact  tliat  the  defendant  had 
boon  puuishod  by  the  Criminal  Court  was 
uo  bar  to  the  suit,  AKllLLi  CUANDUA 
BISWAS     V.    AKUiLi     CHANDKA    DEY.     6 

C.    W    N.  916 

5  liileresi— Interest  Acts,  1839  and  1855 — 
Written  demand-  Implied  aijrccment-Damages. 
in  the  absence  of  agreemeut  or  usage 
giviug  a  right  to  luteroso,  and  of  a  wriLiuu 
uomaud  giving  notice  that  interest  would 
be  claimed,  tue  creditor  is  uot  entitled  to 
iutertst. 

In  Lho  case  of  actions  for  debt  in  which 
the  requirements  of  the  Act  XXXIl  of  1839 
cannot  be  satisfied,  interest  caunot  be 
awarded  as  damages.  20  Mad  481;  78  P.  R., 
189:4.  86  P.  K.,  lbJ4treterrod  to.  BUiiA  v. 
MAiLiA  iStiAH.    10  P  R  1901  =  19  PLR 

1902 

ti  Malicious  prosecution — Want  of  reason- 
able and  pruoable  cause — Malice — Damages — 
i^ominal    damages. 

To  ^sustain  an  action  for  malicious  pro- 
secution five  factors  must  coexist,  (i)  a 
prosocutiou  of  tLie  plaintiff  by  the  defeud- 
ttub,  (^)  want  of  reasonable  and  probable 
cause  tor  the  prosecution,  3  malice  express 
or  implied,  (i;  the  determination  oi  the 
proseoubiou  in  favor  of  the  party  prosecuted, 
(5)  loss  or  damage  caused  to  tliat  party  by 
tne  prosecution,  if  any  one  of  these  factors 
is    absent,    uo  action  will  he. 

Where  the  plaintiff  was  prosecuted  by 
the  defendant  and  convicted  by  the  original 
Court  tor  defamation  and  the  conviction  was 
upheld  on  appeal  but  set  aside  by  the  Chief 
Court  on  revision,  the  defamatory  state- 
ments being  found  substantially  true,  it 
must  be  hold  tliat  the  defendant  had  no 
reasonable  or  probable  cause  for  the  charge 
and  that  the  charge  was  malicious  in  the 
legal  sense.  The  plaintiff  was  awarded 
only  nominal  damages,  BADltl  DAS  v, 
Babii    NaTHU    MAli.     176  P  I-  R  1901. 

7  Breach  of  contract — Readiness  and 
willingness  to  pay  without  making  actual 
tender   of   money.     30  C.  865   Col.     308   P.  I. 

8  Breach  of  contract — Procuring  a  breach 
of  contract — Knowledge  of  the  contract — Action 
for  damages — Tort, 

To  support  an  action  to  recover  dama- 
ges for  procuring  a  breach  of  contract,  the 
plaiuLiff  must  establish  not  merely  that 
thu  defendant  procured  others  to  commit 
a  breach  of  contract,  but  also  that  he  did 
so  knowing  that  tnere  was  that  contract. 
PANDUiiANQ  BAij.^JI  APTE  v.  NaGU 
DACDU  CHAUGULA.  8  B-  L.  R-  610  = 
SO   B    598 

9  Brccich  Oi  contract — Vendor  and  pur- 
chaser— oontr.i.ct  10  sell  immoveable  property 
Q   B.  Jj.  B.  10J7-32  B.    165  Col.  335  P.  I. 


Daiuagres    (Contd.) 

10  Breach  of  contract— Penalty — Stipula- 
tion by  way  of  damages — Compound  interest 
1    N  L  R  U    Col.  342    P.  I. 

11  Broach  of  contract —Damages,  how 
and  when  accrue  and  how  calculated — 6 
C.    L.   J.    393    Col.    335    P.  1. 

12  Broach  of  contract— Tender  to  supply 
grain  to  commissariat  Department — 1  P.  L, 
Li.  1905    Col    60 J    P.  I. 

13  Breach  of  cuntr act  — Original  Side,  High 
Oouri's  Jurisdiction  in — Parlies  resided — 
Agreement  executed  and  pioperty  affected  was, 
in  muffusil. 

The  owner  of  an  f  state  had  entered  in- 
to an  agreement  with  A,  undertaking  to  fur- 
nish A  with  funds  to  enable  him  to  prosecute 
certain  appeals  then  ponding  in  the  High 
Court  of  (Juilcutta  in  cusideration  of  A's  sel- 
ling him  the  subieotinatter  of  the  appeal 
v/hich  was  situate  in  Gaya.  A  sued  B  for 
damages  for  broach  of  the  abovesaid  agree- 
meut. B  contended  that  the  High  Court, 
on  the  Original  Side,  had  no  jurisdiction  to 
try  th..  suit  inasmuch  as  Lhe  agreements  on 
which  the  suit  was  based  were  made  by 
parties,  who  resided  outside  the  jurisdictio  a 
and  who  did  not  contemplato  anything 
which  necessarily  had  to  be  performed  with- 
in the  jurisdiction  and  the  agniements  related 
to  property  which  v/as  outoide  the  juris- 
diction. 

Held,  tbe  documents  were  oxecui-ed,  th« 
parties  resided  and  the  property  affected 
by  them  was  in  the  iVluiludil.  The  looking 
after  and  managing  the  appeals  was  not 
necessarily  to  be  done  in  Calcutta.  It  was 
not  necessary  that  the  instructions  should 
be  given  or  cost  be  paid  within  the  juris- 
diction of  the  High  Court.  Consequen^'^y» 
the  High  Court  had  no  iurisdicUon  to  ent^^" 
tain  the  suit.  UMA  SHaNKaR  PROSaD  ". 
DWARKa  NaTH  MITTBR,  1  c.  l«.  J. 
219. 

14  Breach  of  contract  of  sale — Considera- 
tion.    4  B.  L.  R.  814  Col.  333   P.   I. 

15  Breach  of  contract — Vendor  and  pur- 
chaser— Sale  of  joto  for  arrears  of  rent — 7 
C.    W.    1^.    905    Col.  235  P.  I. 

16  Breach  of  contract  of  power  of  mar- 
riage— Pan  money  paid — Public  policy — 
Onus — Marriage  contiact.  1  C.  L.  J.  261  Gol. 
319    P.    I. 

17  Breach  of  contract  by  decree-holder 
market  rate.  Evidence  of— Computation  of 
1  B.  B.  R.   1900-190-2  P.  262  Col.  604   P.  II. 

18  Breach  of  contract — Principal  of  asses- 
mont.  1  L.  B.  R.  1900  1902  P.  21  Col.  338 
P.  I. 

19  Breach  of  statutory  covenant  for  title 
and  quiet  enjoyment.  5  O.  C.  78  Col.  599 
P.  I. 

20  Burden     of    proof— Proof    of    inferior 
quality— Evidence — Method    of     ascertaining 
damages— Trade    Custom.     6   C.    W.  N.   495. 
See  Ciislom  No.  68. 

21  Continuing  offers  and  not  contract — 
Rescission  of  contract.  72  P.  R,  1904  Col.  603 
P.  II. 
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22  Costa  incurred  in  carrying  on  Criminal 
Prosecution — Damage3  for  assault.  32  0.  429 
Uol.  G74  P.  II. 

83  Costs  incurred  by  plaintiff  who  tuas  a 
complainant  in  a  previous  criminal  prosecu- 
tion of  the  defendant  can  not  be  recovered  by  a 
civil  suit. 

A  suit  will  not  lie  to  recover  aa  damages 
the  expenses  iacurrod  by  the  plaintifl  in  pro- 
secuting the  defendant  iu  a  Criminal  Ooart. 
Lekliraj  Banaidhar  v.  Rambhugat  (IV  0  P  L 
R.  131)  dissented  from.  8  A.  452,  9  A.  474,  4 
A.  97,  4  C.  P.  h.  R.  131.  12  A.  lG(j  referred  to. 
DOMA  TELI  V.  JAGAN  NaTH  AND  PAN-  , 
DU.    16  C  p.  L.  R   129. 

24  Coownera — Right  of  others  to  sue 
them  for  damages — Refusal  by  some  of  jiint 
landlords  to  sign  puttah.  13  M.  L.  J.  22z  Gol. 
688  P.  II. 

25  Damages  or  rent — Suit  for — Whether 
a  suit  for  rent  payable  by  tenant  under  lease 
to  superior  landlord  is  one  for  rent  or  dama- 
ges.    9  0.  W.  N.  96  Col.  90  P.  II. 

23  Defamation  for — Minister  of  a  charit- 
able institution  intimating  a  lady  of  his  mis- 
sion, his  disa2)proval  of  her  proposed  marriage 
— Communlc  ilion  privileged — Malice — Onus. 

A  minister  in  charge  of  a  charitable  insti 
tutlon  at  P.  having  promised  to  perform  the 
marriage  between  a  lady  attached  to  the  mis- 
sion and  the  plaintiff, subsequenlly  wrote  to  the 
lady,  on  further  information  supplied  to  him, 
regretting  that  he  could  not  conscientiously 
have  anything  whatever  to  do  with  her  mar- 
riage with  the  plaintiff,  informing  her  at  the 
same  time  that  lie  had  not  soaght  for  infor- 
mation and  made  Inquiries,  but  that  facts 
had  been  brouglit  to  his  notice  which  he  had 
taken  trouble  to  look  into,  and  that  he  was 
forced  ^o  the  painfal  conclusion  that  the 
plaintiff  was  altogether  unworthey  of  hor, 
held,  that  such  communication  by  the  clergy- 
man was  a  privileged  communication,  and 
that  a  suit  to  recover  damages  for  defamation 
by  the  plaintiff  could  not  be  sustained,  no 
malice  having  been  proved.  Where  the  exis- 
tence of  a  privileged  occasion  is  established, 
the  plaintiff  must  give  i»f[irm*tivp  proof  of 
malice,  that  is,  dish  >ne'?t  or  reckless  ili-will, 
in  order  to  succeed.  It  is  not  for  ihe  defen- 
dant to  prove  that  his  belief  was  founded  on 
reasonable  grounds,  atsd  tliere  Is  no  difference 
in  this  reipoct  between  different  kind.s  of  pri 
vileged  communication.  To  coaatiiute  ma- 
lice there  must  be  something  more  than  the 
absence  of  reasonable  ground  for  belief  in  the 
matter  communicated.     X.  v.  Z.     83   P-    R- 

1908. 

27  Distraint  permissible  for  arrears  of 
rent  and  interest,  but  not  for  damages.  28  C, 
364  Col.  123  P.  II. 

27  (a)  Distraint — Damagoi  cnused  by  rea- 
son of  contract  — Suit  by  subtenant  against 
tenant  for  value  of  crops  distrained  for  ar- 
rears of  rent  due  to  landlord,  8iniAJM\N 
V.  BHAGWaN  SINGH.     7  0-  C  861. 

See  Sub- ten  ant. 

28  Decree     for    damages     in     a   .quit    for 


Damagres    (Contd.) 

specific   performance   of  a  contract— 49    P.  R« 
1905    tJol.    251    P.  I. 

29      Executory      contract— Damages     for 
breach    of-  27  B.   018   Col.    333    P.  I. 

30  Execution  proceodiu^s--D4mages  from 
acts  done  in  execution — Suit  for— 6  C.  L, 
J.    f)27    Col.    1107  P.  I. 

31  Failure  of  oonsidoratioa— Sale  of  joint 
family  property —Coisoquont  partition-Suifc 
for  damige.s— SfllV  RWl  u.  BAfjDAJI.  23 
B.   519      Sue   Vendor  <inl   Purch%s^r. 

32  False  iniprisinment  —  I'^firniitioyt  given 
to  the  Police— Prosecution  after  invesligatioii, 
—  Acquittal  of  accused —Suit  for  false  iyi- 
prisontnent  against  informant,  maintainabili- 
ty of.— 

A.  informed  the  Polics  that  certain 
porsoDS  had  att-impted  to  raurdor  him  an-1 
named  the  plaintiff  and  othars  as  being 
thosu  who  had  done  the  act.  The  Policj, 
after  holding  an  iixvo-jtigation,  sent  theru 
to  a  M'.gistrrtto.  After  holdi  ig  a  preliminary- 
inquiry  the  Ma^^istrato  cim  nitc-id  thjm  foe 
trial  to  theTJourt  of  Sn^sions.  The  trial  re- 
sulted in  the  acquittal  of  the  accused.  .4. 
was  now  sued  for  il  .tnagos  f'^r  false  im- 
prisonment. 

n^'ld,  that  the  suit  was  not  maintain- 
able. 26  Mad.,  36-2  applied.  BALBHADD  \  \< 
PANDE  V.  BaSDEO  PANDE.  3  A  L-  J. 
650  =  W    N    A    1906  P  263 

83  Fatal  accident  for—Ass-^sment  of  du- 
mages  under  Ach  XUlnf  1855  {Fatal  accident) 

I  —Measure   of  damages -MonK.ary  lo^s— Mental 

i  suffering— Survivors. 

In  assessing  damages,  the  pecuniary 
1)33  sustained  by  tiae  family  of  the  d^jcoas- 
^d  is  all  that  can  be  considered  a-ii 
nothing  can     be     allowed    the    survivors    ag 

■  compensation  for  men  ml  suffering,  etc.- -7 
B  H  G.  113,  8  B.  H.  0.  130.  13  Q.  B.  gS^'Jl 
L,  J.  Q.  B.  233,  and  8  Ex.  221  =  42  L.  J.  Ex. 
153,  referred  to.  RATILAL  KALIDA3  >J. 
THE  MADRAS     RAILWAY   Co.,   4  M-  L  T. 

238- 

84  TUogal  attachment— Damages  for  plain- 

i  tiffs  property  having  been  wrongly  attached 
as  that  of  the  accudcd  under  3  88,  Criminal 
Procedure  Code— 28  C.   540  Col.  60  P.  1. 

35  Illegal  distraint  of  standing  croptj  - 
Suit  for  damages -Limitation  Act  Art  •2 
Applicability  of.    9  C  \V  N  376-32  C.  450  Gol. 

'       3Q     Injunction— Easement -Light  and  ftir 
-5  B.  L    K     446  Col.  2090  P.  1. 

37  L, junction— Prov^)ntiV(J  injunction.  3 
B  L  R    542-20   B.  130  (k>l.  260    P.  H. 

38  Injury  caused  by  e.vecution  of  powers 
given  by  Stniute— Right  to  sue. 

No  suit  lies  on  be  half  of  a  person  who 
sustains  a  private  injury  by  the  exeoutioa 
of  powers  given  by  a  Statute,  these  powera 
being  exercised  by  judgment  and  caution. 
If  the  injury  can  bo  avoided  by  reason- 
able and  practicablo  pvocautions,  a  suit  for 
I  daniM-TOS  will  lie.  BHOGILAL  M  \G\NLAL 
!  V  THR  AHMEDABAD  MUNICIPALir^. 
3  B   L-  R   415. 
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89  Insuranoo  through  agent— Miatake — 
Rectification  of  deed  for  discretion — 5  B.  L, 
R.  853  Col.    416   P.  I. 

40  Interest— Domages—Oharge  on  pro- 
coodg  of  mortgageii  propetty  sold  for  arrears 
of  revanuo-5  W.  N.,  0.    356   Col.    1921    P.  I 

41  Interest  19  P.  L.  R.,  1902-See  No.  5 
supra. 

42  Interest — Suit  for  breach  of  contract 
— Liability  for  interest  on  arrears  of  rent. 
26   A    299-  -7  O.  C.  116   Col.  337  P.  I. 

43  luierest— Measure.  26  M.  445  Col. 
339    P.  I. 

44  Intorest--Snit  by  superior  against  an 
under -proprietor.    1    O.  0.    94  Col.   337    P.  I. 

46  Interest — Breach  of  contract — Suit  by 
superior  proprietor  against  under-proprie- 
tor  for  arrears  of  ront.  1  O.  G.  270  Col. 
604  P.  II. 

46  Interest— Payment  of  interest — In- 
terest payable  as  damages — Creditor  dying 
■with  will  without  executors— 4  M.  L.  T.  335 
Col.    621   P.  II. 

47  Joint  wrong-doers,  extent  of  liability 
of  each  or  one  of— KRISHNAN  KRISHNAN 
NAMBURI  V.  THE  DEWAN  OF  TRA- 
VANCORE.    21  T.  L.  K.  211. 

See   Tor  is. 

48  Joint  possession,  ouster  from— Eight  to 
damages. 

A  plaintiS,  being  only  entitled,  under  a 
lease,  to  joint  possession  of  a  certain  pioperty, 
claimed  exclusive  possession  of  a  specific  por- 
tion of  the  property  as  against  a  member  of  a 
family  from  whom  he  was  undivided,  held, 
he  was  not,  if  ousted  from  his  exclusive  pos- 
session, entitled  to  receive  damages  on  the 
footing  that  the  ousting  was  wrongful  as  re- 
gards his  interest  in  the  property  as  an  un- 
divided member  of  the  family.  MARRI  RA- 
MANNA  V.  GHATTAMANENI.  S  M.  L-  T 
277=18M.  L.  J.  258. 

49  Lease — Landlord  and  tenant — Howla- 
dari  lease— Excavations  by  lessee— Destruction 
of  land. 

Upon  the  construction  of  a  hoiuJadari 
lease  of  a  permanent  character  it  appeared 
that  the  lessee  had  poAver  to  make  excava- 
tions  iu  the  lands    demised. 

Held,  that  the  lease  could  not  be  con- 
strued to  mean  that  the  lessee  was  at  liber- 
ty to  use  the  land  in  such  a  way  as  to  cause 
its  destruction.  GIRISH  CHANDRA  CHAN- 
DO  V.  SIRISH  CHANDRA  DAS.  9  C-  W. 
N.  265. 

60  Lessee — Damages  for  dispossession- 
Covenant  for  quiet  enjoyment— Landlord 
and  tenant— Assigumet  of  lease.  3  A.  L.J, 
501  Col.  532  P.  II. 

61  Lessee— Suit  for  damages— Suit  for 
rent— Whether  a  suit  for  rent  payable  by 
tenant  under  lease  to  superior  landlord  is 
one  for  rent  or  damages.  32  0.  169  Co],  90 
P.  II. 

62  Libel,  suit  for -Claim  for  Rs.  10,000 
damages— Privy  Council.  Appeal  to  — Appli- 
cation  for  leave— Value  of  subject-matter 
in  dispute— Practice.   9  0.  W.  N.  370  Col.  1298 
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P.  I. 

68  Legal  representatives— Suit  for — Right 
to  sue. 

In  the  case  of  torts  to  property  tho 
right  to  sue  as  against  the  legal  represent- 
ative of  a  deceased  defendant  does  not  sur- 
vive unless  property  or  tho  procoods  or 
value  of  property  belonging  to  another  have 
been  added  by  the  deceased  to  his  own 
estate.  52  L.  J.  ch.  833,  24  C.  672 ;  13  B. 
677   referred     to.     SHRAWAN    v.    BHIWA. 

16  C.  p.  L  R   65 

54  Limitation  Act  Art.  n6— Suit  for 
compensation  for  the  breach  of  a  contract 
in  writing  registered.  A.  W.  N.  1908  P. 
160  Col.    1R96   P   i. 

65  Limitation  Act.  Art.  116— Contract 
in  writing  registered  -  Contract  signed  by 
only  one  party,  but  acted  *on  by  both — 12  C, 
W.  N.    628-35  0.   683  Ool.    1895    P   I. 

56  Loss  of  horse— Tort — Attack  by  vicious 
animal — Right  of  defence  of  persons  and 
property.  A.  W.  N.  1905  P.  77—27  A.  531 
Col.   770   P.    I. 

57  h.alicious  prosecution— Master  and 
servant — Servaiit  acting  wrongfully  in  tke 
interest  of  master — Liability  of  master  for  the 
acts    of  his  servants— Damages  — Tort. 

There  was  a  long  standing  dispute  be- 
tween the  plaintiil's  master  and  the  defend- 
ant No.  3.  The  defendant  No,  2  was  the 
Naib  of  defendant  No.  3,  and  the  defend- 
ant No.  1  was  a  peon  under  defendant 
No,  2.  The  defendant  No.  1  prosecuted 
the  plaintiff  in  the  Criminal  Court,  but  the 
prosecution  failed,  the  plaintiff  being  ac- 
quitted as  not  guilty.  Thereupon  the  plain- 
tiff brought  a  suit  to  recover  damage.^  from 
the  defendants  Nos.  13  for  malicicus  pro- 
secution. It  was  found  that  not  only  was 
the  prosecution  started  in  the  interes'  und 
for  the  benefit  of  defendant  No.  3,  but  that 
all  the  expenses  incurred  in  the  prosecution 
of  the  Criminal  case  were  borne  by  the 
estate  of  that  defendant  aud  that  there 
was  an  implied  authority  in  delendant  No 
2  under  whose  orders  the  defendant  No.  1 
was  acting  in  starting  the  prosecution  in 
order  to  advance  the  cause  of  their  master 
the  defendant   No.     3. 

Held,  that  the  master,  i.e,,  defendant 
No.  3  was  answerable  for  the  wrongful  acta 
of  his  servants,  defendants  Nos.  1,  2.  SARAT 
CHANDRA  ROY  CHAUDHURY  v.  DAWLAT 
SINGH  alias  DAMRI  SIMGH.  IQ  C-  W. 
N.  723 

68  Malicious  prosecution-Suit  for  damages 
for  setting  the  law  in  motion — Criminal  Fro- 
cedure  Code    1898,   Sectinn  144. 

An  action  will  not  lie  for  setting  the 
law  in  motion  to  tlie  prejudice  of  another 
party,  unless  the  plaintiff  can  show  malice 
and  absence  of  reasonable  and  probable 
cause. 

Damages  awarded  to  the  plaintiff  against 
the  defendants  where  on  the  defend- 
ants' application  the  Magistrate  had  passed 
an    i«rder    prohibiting    the    plaintiff    from 


(   8.Tr  ) 


CIVIL    DIGEST   OF  CASE3 


(     833     ) 


Damages    (Coutd.) 

entering  upon  cortain  lands  in  diapufce, 
and  it  was  found  that  the  lands  wora  nat 
the  defondants'  and  they  were  not  entitled 
to  po=;8os3ion  of  them.  The  High  Court  ob- 
served—'on  the  allegaLions  in  the  plaint 
which  have  been  held  by  tho  Lower  Ap- 
pellate Court  to  have  boon  proved,  viz,  that 
the  plaintiff's  al legations  as  tu  possossion  were 
truu,  and  the  dt fendants  allegation  false,  it 
mu3t  bo  taken  tliat  the  defendants  in  pre- 
B«;uting  their  petition  to  tho  Magistrate 
acted  maliciously  and  without  reaaoaablo 
and  probable  cause/ 

Under  Section  144,  Criminal  Procedure 
Code,  a  Magistrate  has  no  jurisdiction  to  ad- 
judicate upon  any  question  of  title  or  posses- 
sion. He  has  power  to  make  an  order  with  the 
object  of  preventing  a  breach  of  the  peace,  if 
he  coDsidors  a  breach  of  the  peace  is  immi- 
nent. This  is  the  only  question  for  him  to 
consider.  APPALA  NaRsIMIHCLU  v. 
MAHANT  HART  NARAYANA  DAS  BAVAJI. 

M  L-  J  1901  P  122- 

59  Malicious  prosecution— Damages — Infor- 
mation to  Police  Ii  formant  engaging  pleader 
for  prosecution— Reasonable  and  probable  cause 
—  Conviction  of  'plaintiff  by  Court  of  first  in- 
stance not  conclusive. 

If  a  person  gives  false  information  to  the 
Policft,  he  cannot  escape  liability  for  the  na- 
tural and  intended  consequences  of  the  act, 
merely  because  there  was  a  subsequent  inves- 
tigation and  the  pr.'>8«cution  was  set  in  mo- 
tion by  the  Polico.  When,  further,  he  is 
found  to  have  conducted  the  prosecution  by 
engaging  a  pleader  and  a  mukhtear,  it  can- 
not be  urgod  that  the  Police,  and  not  he,  waa 
responsible  for  the  prosecution. 

A  person  oouuot  bo  hold  liable  for  dama- 
ges for  malicious  prosecution,  if  it  is  not 
found  that  there  was  want  of  reasonable  and 
probable  cause,  or  that  the  circumstances  of 
the  case  were  such  as  to  be  in  the  eyes  of  the 
Judge  incouaie^^f^nt  w'ah  the  existe'ice  of  rerj- 
Bonable  and  probable  cause  for  t'l*  prosecu- 
tion 

The  fact  that  the  plaintiff  waa  convit>^ed 
by  the  court  of  Li^^t  instance  and  was  only 
acquitted  on  app'^al  ought  to  ba  considered  in 
deten.iining  whiither  there  v^. is  reasonable  or 
probiblo  en  use,  but  it  cannot  be  regarded  as 
0  Jncli'.-ive  in  lavour  of  the  defendant.  BHQ- 
LA  CHAND  PATRO  y.  PALUN  BAS.  12  Q. 
W.  N.  818  {NHe). 

60  Malicious  prosecution  —  Damages  — 
Prosecution  ttaried  by  Police  upon  information. 
A  private  individual,  upon  whoso  iufor- 
mation  to  the  Police  a  prosecution  was  start- 
ed, canLOt  escape  liability  for  dauiai;;:es  for 
malicious  prosecution  by  urging  that  the 
Polico,  and  not  he,  proscciited,  if  it  appears 
that  ha  himself  was  the  -c^l  prosecntor.  12 
C.  W.  N.  818  Note,  F,  and  9  G.  Li.  R.  N.  S. 
505  (58o)  referred  to.  HARI  CHa  RAN  SANT 
V.  KAILASH  CHANDRA  BHUYAN.  12  C- 
W- N  817. 

6J     Measure  of  —  Character  of    possession 
lor  trespas  to  be  ascertained  to  arrive  at  true 
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measure  of.     12  C.  W.  N.  C50.    See  Customary 
Rent  No.  1. 

62  Measure  of  —  Conversion  of  stoloa 
Hundi— .^uit  on  — Payment  hy  drawee  to 
wrong  por.son  — 9  C.  W.  N.  811    Col.    615  P.  II. 

63  Measure  of — Contract  of  uale — Dama* 
ges.     4  B.  L.  R.  818  (3ol.  334  P.  I. 

64  Meaaura  of  — M  jdo  of  assessing  dama- 
ges where  no  proof  <jf  market  price — Broach 
of  contract,     26  B.  744  Col.  .332  l\  I. 

65  Measure  of — Breach  of  co-itract  to  da- 
liver  go'jds  -Market  price  at  due  date.  2G 
B.  235  Col.  752  P.  I. 

66  Measure  of— Application  for  distraint 
permissible  for  arrears  of  rent  and  interest 
but  not  for  damages.  28  G.  364  Col.  I2J^ 
P.  II. 

67  Measure  of— Damages  previous  and 
after  the  institution  of  suit.  29  B.  107  Col. 
294  P.  I. 

68  Measure  of — Nominal  damages — English 
and  Indian  Lata  —  Slander  —  Imputation  of 
moral  misconduct — Substajitial  Loss,  i 

Language  imputing  moral  misconduct 
is  actio-nable  \\\  this  country.  But  in  t!:a 
absence  of  proof  of  substantial  loss  having 
resulted  from  such  language,  the  plaintiff 
can  get  only  nominal  damages.  The  artifi- 
cial rule  obtaining  in  E'lgland  whereby  suita 
'  for  oral  defamation  are  restricted  to  imputa- 
tions of  commission  of  a  criminal  offenci.-,  or 
of  being  subject  to  contagious  disease  and  ';f 
misconduct  in  trade  and  calling,  does  nob 
prevail  in  India.  8AGAR  RAM  v.  3  .D  J 
RAM.    lAL.  J,  102. 

69  Measure  of  —  Negligence  of  Railway 
Company — Trains  overshooting  the  platform 
— Injury  to  passangers.  6  B.  L,  R.  673  Jol. 
824    P.    I, 

70  Measure  of — Negligence — Vis  major — 
Insufficiency  of  precauctions  to  cope  with  ordi- 
nary  contingencies — Act  cf  Ood,  an  excuse — 
Substantial  injury  nec€<-%ry  for  action  of  da- 
mage^ — Injunction- -Practice. 

Vis  major,  to  be  a  valid  plea,  must  be  the 
proximato  cause,  the  causa  causans  and  not 
merely  a  causa  sine  q;ua  non  of  the  da;nago 
complained  of. 

Neglect  to  provide  for  conditions  not  ex- 
copti.)ual  may  involve  liability,  although  via^ 
mijof  ox  exceptional  conditions  be  als:"-  es- 
tablished. 

Whore  the  damage  caused  was  due  to  the 
insufficiency  of  precautions  r  il:en  bv  the  de- 
fendant to  cope  with  conditions  which  might 
reasonably  have  been  anticipated,  the  defen- 
dant is  liable.  The  more  fact  that  vis  major 
CO  existed  or  rathor  followed  on  negligence 
is  no  adequate  defence.  Before  an  act. of  God 
may  bo  admitted  as  r-n  excuse  tho  defendant 
must  himself  have  done  a"".!  that  he  was  bound 
to  do. 

A  plaintifl  before  ho  can  ask  for  an  in- 
junction must  provp  that  he  has  sus^aJMod 
such  a  substantial  injury  by  lUe  act  of  rha 
defendant  as  would  have  entitled  hiai  t.j  :>. 
verdict  at  law  in    an    action    for    .i,»,m'i.ge-. 

The  plaintiff  sued   to  oh^am  an   lujuuc- 
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lion  against  the  Corporation  of  the  City 
Dt  Bombay,  in  respect  of  obstruction  to  the 
flow  of  the  water  of  a  creek  allegecl  to  have 
}H!on  caused  by  embankment  and  bridges 
erected  by  the  defendant  Corporation,  and 
in  respect  of  injury  alleged  to  have  accrued 
o>'  to  be  likfdy  to  accrue  therefrom  to  the 
plaintiff's  land.  The  lower  appellate  Court 
{{ranted  an  injunction,  ordering  the  dofon- 
liaut  Corporation  to  provide  "  su/liciont  wa- 
ter-ways in  their  duct  line  so  that  plaintiff's 
land  shall  not  be  Hooded  in  consequence 
of  the  line  acting  as  material  obstructiou 
to    the    Hoods." 

Held,  that  it  was  desirable  in  such  a 
case  to  avoid  all  approach  to  particularity 
of  direction  ;  and  that  the  injunction  should 
be  in  general  terms,  viz.,  an  injunction  re- 
ptraining  the  defendant  Corporation  from 
flooding  the  lands  of  the  plaintiff  or  caus- 
ing them  or  permitting  them  to  be  flooded 
by  the  works  of  the  defendant  Corporation. 
Zi  R  30  I  A  63  followed.  THE  MUNICI 
PAL  CORPORATION  OF  THE  CITY  OF 
BOMBAY  V.  VASUDEO  RAMCHANDRA. 
6  B   L  R  899- 

71  Measure  of—Pov^cr  of  sale  exercised  by 
defendant   after  siiit—Giods   undersold. 

Where  plaintiffs  exercise  a  power  of  sale 
over  the  goods  belonging  to  the  defendants 
after  the  institution  of  the  suit  and  un- 
dersell the  goods,  the  wrongful  act  brings 
the  case  within  the  principle  of  Armory  v. 
Delamirie  1  bm.  L  C,  35G  and  the  damages 
may  be  estimated  accordingly.  On  such  a 
Bale  the  plaintiff  is  not  entitled  to  a  com- 
mission.—NAKCHAJSTD  V.  MUSSA.  6  B  L 
E  692 

72  Measure  of— Breach  of  contract  of  sale 
—Damages— Rate  of-30  0  477  Col  603  P 
II. 

78  Measure  of— Liability  of  the  firm  for 
damages— Stolen  Hundi— Payment  by  drawee 
to  wrong  person— 10  C  W  N  1053  Col.  644 
P  II. 

74  Measure  of —Injunction  —  Nuisance — 
Damages—  Municipal  drains. 

Under  the  Municipal  law,  no  private 
person  can  claim  a  right  to  foul  an  ordi- 
nary drain  by  discharging  into  it  what  it 
was  not  intended  to  carry  off.  Where  the 
delenJaut,  the  owner  of  a  shellac  factory, 
discharged  into  the  Municipal  drain,  which 
was  not  constructed  or  intended  for  carry- 
ing off  such  stuff,  refuse  liquid  of  an  of!en- 
Bive  character,  which  interfered  with  the 
ordinary  comfort  of  the  plaintifi's  occupa- 
tion of  property  and  caused  him  special 
injury; 

Held  that  the  plaintiff  was  entitled  to 
restrain  him.  St.  Helen's  Sr.ielti^ig  Com- 
pany  v.  Tipping,  (11  H  L  C  642);  Crump 
V.  Lambert,  (L  R  8  Eq.  409)  referred  to. 
Where,  moreover,  the  defendant  discharged 
the  liquid  into  the  drain  knowing  from  the 
coudiLiou  of  the  drain  and  the  nature  of 
the  liquid  that  it  could  not  be  efficidntlv 
carried  away,  but  must  stagnate,  decompose 
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and    create    a   n  uisance: 

Held  that  the  defendant  must  be  re- 
sponsible for  the  necessary  consequences  of 
his  action,  and  was  not  entitled  to  shift 
ihe  responsibility  on  to  the  Municipality 
by  contending  that,  if  the  latter  would 
improvo  the  drain,  there  would  be  no  nui- 
sance. 

Held  also  that  an  injunction  for  the 
permanent  stoppage  of  the  nuisance  was  the 
only  effectual  remedy  in  the  case.  Substan- 
tial damages  should  bo  awarded  against  a 
defendant,  who  has  persisted  in  a  nuisance 
causing  material  injiiry  to  the  plaintiff. — 
OALST.^UN  V.  DOOiSiA    LAL   SEAL,    9   H 

W  N  612-82  C  697. 

75  Measure  of— Suit  for— Remote  and  in- 
direct damage— Delivery  of  goods  within 
reasonable  time. 

P.  bought  8  logs  of  Sal  at  Sonaripur 
and  made  them  over  to  the  R  &  K.  R.  Co. 
at  the  S.  station  on  the  14th  May,  1899,  for 
delivery  to  him  at  L.  The  distacce  between 
the  two  places  was  69  miles.  P,  did  not 
receive  the  logs  till  the  29th  June.  P. 
claimed  R.  359-6  6  damages  on  the  follow- 
ing grounds:— i^jrsi,  that  the  logs  ought  to 
have  been  delivered  to  him  within  a  reason- 
able time  and  that  for  69  miles  one  week 
would  hi  a  reasonable  time  ;  Secondly,  that 
he  had  contracted  to  build  a  house  at  L. 
by  the  1st  June,  1899;  Thiidly,  that  owing 
to  the  non-delivery  of  the  logs  by  the  2l8t 
May  he  suffered  loss,  by  having  had  to 
purchase  olher  logs  and  pay  penalty  to  the 
owner  of  the  house  uuder  the  terms  of 
his  contiact  for  delay  in  completion.  But 
P.  omitted  to  allege  in  the  plaint,  that  the 
Railway  Company  had  any  notice  of  the 
contract   at  the    time   the  logs  were    booked. 

Held,  that  for  P.  to  succeed  in  a  claim 
of  this  kind  it  would  have  to  be  found 
that  the  goods  were  not  delivered  to  him 
within  a  reasonable  time,  and  the  measure 
of  damages  would  be  the  difference  in  the 
market-value  of  the  goods  at  the  time 
tbey  ought  to  have  been  delivered  and  at 
the  time   they  were   actually   delivered. 

P.'s  suit  as  framed  was  not  based  on 
any  loss  or  damage  which  naturally  arose 
in  the  usual  course  of  things  from  the 
delay  in  delivery,  but  on  the  loss  which  he 
suffered  from  his  failure  to  complete  a  con- 
tract of  which  the  Railway  Company  had 
no  knowledge.  The  damage  alleged  was 
too  remote  and  indirect  to  entitle  P.  to 
compensation.  KHEM  CHAND  v,  ROHIL- 
KH;\ND  AND  KUMAON  RAILWAY  COM- 
PANY.   6   0.  C  828. 

76  Measure  of — Breach  of  contract  sale 
and  purchase — Market  rate — Artificial  in- 
flation of  prices — Legitimate  mercantile 
transaction— 1  L.  B.  R.  1900-1902  P.  146 
Col.  235  P.  IL 

77  Mortgage — Contract  to  lend  money, 
on  mortgage— Suit  for  breach  of  contract. 
R  0.  C.    0   Col.  4(J6   P.  I. 

78  NegoiiaU&    i7isirumcnts — Damages— 
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Drawee  dishonoring  cheque  when  he  had 
funds   of  tJie  drmuer. 

S«ction  584,  Civil  Procedure  Code,  does 
not  allow  the  High  Court  to  intovfero  with 
the  amount  of  damages  assessed  ou  a  right 
and   proper   priuciplo. 

Substantial  damages  may  be  awarded  to  a 
drawer  when  the  drawee  has  dishonored  a 
cheque  drawn  ou  him  if  at  the  time  of 
dishonoring  it  the  drawee  had  funds  sufiioi- 
ent  of  the  drawer  in  his  hand.  SRI 
DIIAR  V.  MAJOR  R.  TYRWHITT.  W-  N- 
A   1901  P    lis 

79  NonrealisaUon  by  post — Value-payable 
insured  parcel  -  Breach  of  contract—  Parcel 
delivered, •but  money  not  recovered — Measure 
of  damage3-28  M. '213.     Col.  871  P.  I. 

80  Ordinary  damages  recoverable  even  if 
special  damages  not  proved. 

In  actions  of  tort  the  phiiatill  is  not  pre- 
cluded from  recovering  ordinary  damages  by 
reason  of  his  failing  to  prove  tlie  special 
damage  laid  unless  such  special  damage  bo 
the  gist  of  the  action.  10  M.  I.  A.  563,  8  W.  R. 
44,  23  W.  R.  230,  24  W,  R.  97,  11  W.  R.  143, 
25  W.  R.  547,  referred  to-PURAN  TELI  v, 
GOVIND  RAM  RAiMCHANDRA  MALIK, 
MT.  CHANDRABAl  16  C-  P.  L    R.  89 

81  Principal  and  agent—Agent  notcom- 
petent  to  sell  against  instructions  of  princi- 
pal—Pledge Pleedgee's  right  of  sale— Liabi- 
lity of  non-contracting  member  of  a  family. 
12  M.  L.  J.  375,  Col.  2077  P.  I. 

82  Question  of  amount.  3  C.  L.  J.  140. 
See  No.  3  Supra. 

88  Question  ofamount  and  liability  to — 
Remand-  Preliminary  point,  8  C.  L.  J.  159 
Col.  1670  P.  I. 

84  Remote  and  indirect.  5  0.  C.  328. 
See  No.  7S  Supra. 

86  Bent— Landlord  and  Tenant— Non- 
agricultural  lease — Notice  to  quit — Termination 
of  tenancy — Right  to  enhance  rent -Damages 
for  use  and  occupation. 

Where  a  leuant  has  no  right  of  occu- 
pancy, and  no  lease  or  special  terms,  he  may 
be  given  notice  to  quit,  and  such  notice  cau- 
not  be  hold  to  be  a  bad  and  insufllciont  notice 
merely  because  it  holds  out  an  offer  to 
the  tenant  to  remain  on  fresh  terms 
from  a  given  date,  if  the  tenant  prefers  that 
alternativo,  provided  always  that  tiie  notice 
is  clear  and  definite  in  its  term^,  which  must 
be  such  as  to  terminate  the  current    tenancy. 

A  notice  to  quit,  with  uu  off'r  of  the 
alternative  of  staying  ou  on  fresh  terms, 
Buch  as  paying  a  higher  rent,  in  a  notice 
which  is  clear  and  uiistakeablc,  is  suffi- 
cient to  terminate  the  tenancy  on  the 
date  fixed,  if  the  notice  given  is  nut  defea- 
sible on  any  other  ground.  Whether  the 
notice  is  of  sucli  a  nature  is  in  each  par- 
ticular case  a  question  of  fact.  When  in 
a  notice  to  quit  witit  an  olTer  of  staying  on 
an  enhanced  rate  of  rent  has  been  given 
and  the  tenant  dot-s  not^  vaculp,  it,  will  de- 
pend upon  the  fact;^  disclosed  in  each  case 
whether   the   tenant    is  to   be  presumed  to 
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have  accepted  the  terms  offered,  in  which 
case  rent  would  bo  decreed  in  accordance 
with  such  terms,  or  it  may  be  held  that  no 
such  consent  can  bo  presumed,  but  that, 
either  owing  to  insuflicient  time  granted, 
or  for  other  sullicient  cause,  the  tenant  haa 
not  vacated  but  haa  held  over  contauia- 
ciously.  In  such  a  case  the  Court  would 
award  a  reasonable  sura  for  use  and  occu- 
pation. In  considering  what  sum  should 
be  allowed  for  use  and  occupation,  or  for 
damages  for  contumacious  holding  over, 
the  whole  circumstances  of  the  tenancy  and 
the  sufficiency  in  point  of  time  of  the  no- 
tice, may  properly  be  taken  into  consider- 
ation. As  to  what  are  reasonable  damages 
the  penalty  of  double  the  rent  may  some- 
times be  taken    as  a   fitting  standard. 

If  the  terms  of  the  existing  tenancy  do  not 
indicate  the  period  of  notice  required,  the  no- 
tice must  be  such  as  is  reasonable  in  each  par- 
ticular case,  and  the  fact  that  the  buildiuga 
themselves  or  their  materials  belong  to  the  te 
nant  is  a  factor  to  bo  taken  into  account 
should    that    be    found    to  be  the    fact. 

Where  a  notice  required  the  tenant  to 
vacate  the  house  rented  by  him  on  or  be- 
fore a  date  mentioned  therein  and  stated 
that  in  case  of  default,  after  the  said  dato 
and  until  further  notice,  the  rent  would 
be    a  sum  of  money   stated    therein. 

Held,  that  the  notice  was  clearly  cal- 
culated to  terminate  the  old  tenancy  from 
the  dato  given  in  it.  PIRBHU  DIAL  v. 
RAM  CHAND.  42  P.  L-  R.  1904  =  6  p.  R. 
1904. 

86  Revision  of  contract— Breach  of  con- 
tract— Tender  to  supply  grnm  to  Commis- 
sariate  Department,  i  P.  R.  1005  Col.  603 
P.  II. 

87  Suit  to  recover  money  due  on  an 
av/ard— Specific  performance.  28  B.  I.  Col. 
604  P.I. 

88  Suit  for  right  to  water—  Infringement  of 
ivater  right,  lohether  contractual  or  proprietary 
lohen  likilij  to  cause  damages  may  be  restrained 
by  injunciion  tUcugh  no  evidence  of  actual 
damage  is  given  : 

Ryotwari  lauds  belonging  to  the  plaintiff 
had  been  irrigated  for  a  period  of  more  than 
60  years  by  a  channel  without  any  inter- 
ference on  the  part  of  Government.  The  de« 
fendant  without  any  justifying  cause  blocKtid 
up  the  mouth  of  the  channel  cutting  of  the 
entire  supply  of  water.  The  plaintifi  with« 
out  claiming  any  damages  but  stating  in  a 
general  way  that  he  bad  been  damnified  by 
the  ace  of  the  defendant  sued  to  restrain 
the  defendants  by  injaucLion  from  interfering 
with  tho  chaniiel: — 

7/'/'/,  that  the  plaintiff  was  entitled  lo 
the«inju notion  sued  for  whether  his  right  to 
the  W'Hiir  was  ba«ed  on  a  contract  with  Go- 
vern nicnt  or  whether  his  right  was  a  proprie- 
tary iiylit  tippurlenant  to  his  ownership  of 
Intid.  In  eitlitr  vjow  of  the  case,  the  plain- 
i.ifl  is  entitled  to  succeed  without  an  express 
fir.ding  as  to  damage.    It  is  enough  if  the  agb 
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is  such  as  to  be  likely  to  cause  damage  to  the 
pi  aintilt  and  the  stoppage  of  tlio  otitiro  supply 
of  water  is  buch  an  act.  The  interfevenco 
with  contractual  rolations  without  sulTiciont 
justifioation  is  a  violation  of  U^gal  right  which 
givoa  aright  of  action  to  the  party  whose 
rights  are  infringed.  (1901  A.  0.,  495  at  p. 
510),  2.  E.  and  B.  210.  I.  Q.  B.  147.  24,  M.  Si), 
28.  M.  72,  1893.  I.  Q  B.  715  referred  to. 
RAMA   ODAYAN  v.  MJBRaMaNIA  AIYAR. 

18. M    L.  T.    178  =  81-  M.  17 

89  Suit  for  specific  performance  of  con- 
tract  Damages— 49   P.  K.    1905    Col.  251  P.  I. 

90  Trade  mark  disoriptive  of  goods  of 
another  person — Injuctioa.  9  0.  W.  N.  281 
Cols.   316  P.  II. 

91  Torls—Ilain  laatcr— Damages  lo  neigh- 
bour's  propniy — Injunction. 

Tbo  plaintiff  brought  the  persenfc  suit 
for  damages  against  the  defendant  on  the 
allegation  tiuit  the  defendant  had  caused 
damage  to  her  house  by  allowing  tlie  rain 
water  collected  into  a  trench  dug  by  the 
defendant  on  his  land  to  percolate  into  the 
foundations  of  her  bouse.  The  defendant 
pleaded  that  he  had  a  r'gbt  to  build  on  his 
land  and  for  the  purpose  of  building  to 
make  tranches  for  foundations  uud  that  he 
was  not  liable  for  damage  done  to  the  pro- 
perty   of  the  plaintiff  by  percolation.  ' 

Held,  that    the   plea  was   valid. 

If  a  man  brings  cr  uses  a  thing  of  a 
dangerous  nature  on  his  own  land,  he  must 
keep  it  at  his  own  peril  and  is  liable  for 
the  consequences  if  it  escapes  and  does  in- 
jury to  his  neighbour's  land.  But  before  a 
person  can  be  held  liable  in  damages  for 
injury  caused  to  his  neighbour's  land  it 
must  be  shown  that  the  thing  was  brought 
or  collected  on  his  land  by  him  voluntari- 
ly for  his  own  purposes  in  a  non-natural 
user  of  it,  otherwise  he  is  not  liable.  MO- 
HOLAL  MAGANLAL  v.  BAI  JIVKORE. 
6  B  L.  R    629=28  B   472 

93  Unchastity-Impution  of — Defamation 
— Specal    damage   34  0.    48   Col.   348  P.  H. 

93  Vendor  and  purchaser— Agreement  to 
sell — Vendor's  right  to  re-sell  property  on 
^urchosei's   default. 

Where  it  was  expressly  and  uncondition- 
ally piovided  in  an  agreement,  for  sale  of 
properiy  that  on  the  vendee's  failure  to  pay 
the  consideration-money  and  complete  the 
purchase  by  the  date  fixed,  it  should  be 
open  to  the  vendor  to  execute  a  deed  of 
sale    in  favour    of  some    other  person. 

Held,  tiiat  the  vendor  was  entitled  to 
sell  tho  piupcrly,  on  the  vendee's  default, 
to  a  stranger,  and  claim  the  difference  be- 
tween the  price  realized  by  him  and  that 
agreed  to  in  the  contract  of  sale.  It  was 
not  necessary  for  the  vdudor,  before  selling 
the  property,  to  give  notice  to  the  vendee, 
callng  upan  him  to  fulfill  his  part  of  the 
contrivct,  and  tliaton  his  default  he  would 
resell  the  propert.v  TUKUN  SINGH  v. 
HOKUMAL  DAS.  7  C-  W  rJ  108. 
81    Wrongful  attachment— Abuse  of  Civil 
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proco83~G   B.  L.  R.    704   Col.    1834    P.    I. 

Datiidupat- 

1  linleof— How  far  affected  by  the  contract 
and  Tra.n^fer  of  Property  Acts — Applicabilitij 
to  nvni gages. 

The  Contract  Act  has  not  in  any  way 
touolied  the  rule  of  Damdijpat.  The  Dam- 
dupat  rule  has  been  abrogatnd  in  respect  of 
mortgages  governed  by  the  Transfer  of  Pro- 
perty Act.  2L  C.  841  didt.  MADHVVA  SIDH- 
ANTA    NIDHI    ONAHANI    v.    VENKATRA- 

MANJULU  NAIDQ.    26  M-  662  at  670- 

See  for  other  facts  C)l.  543  P.  II. 

2  Diiindupat,  rule  o/,  wJien  applicable — 
Civil  Prcc^.dure  Code  (Act  XI  V  of  1882)  Ss.  351 
and  352 — Proof  of  claim,  in  insolvency  proceed' 
ings,  effect  of. 

An  order  admitting  a  creditor's  claim 
made  in  insolvency  proceedings,  amounts  to 
a  decree  and  the  rule  of  damdupat  is  not  ap- 
plicable to  a  claim  so  admitted.  The  rule  of 
damdupat  applifcs  only  during  the  existence 
of  the  relation  of  debtor  and  creditor,  and 
ceases  to  apply  when  the  contractual  relatioa 
has  coma  to  an  end  by  reason  of  a  decree. 
HARI  Ii\L  MULLIO,  in  the  matter  of.  IQ  G- 
WN.  834  =  33  0. 1269. 

3  Damdupat  —  Inter'>st  accrued  due  not 
effected  by  the  rule  of  damdupat. 

Plaintiff  advanced  Rs.  714  to  the  defen- 
dant. The  whole  of  this  sum  was  repaid  by 
the  defendant.  The  plaintiff  then  sued  to  re- 
cover Rs.  33-9-2,  being  the  amount  of  interest 
over  the  amount  from  the  date  of  the  loan  to 
the  date  of  its  repayment.  The  defendant 
raised  the  plea  of  damdupat,  alleging  that 
no  sum  was  due  as  principal  at  the  date  of 
suit,  so  none  could  be  recovered  by  way  of 
interest. 

Held,  that  the  claim  should  be  allowed  ; 
since  the  rule  of  damdupat  had  no  applica- 
tion to  right  that  has  already  acoruiJ.  Tha 
rule  of  damdupat  does  not  divest  rights  that 
have  accrued  ;  it  merely  limits  accruing 
rights.  A  suit  against  a  Hindu  debtor  for 
interest  actually  and  legally  accrued  is  nob 
barred  merely  because  the  principal  sum  lant 
has  been  paid  ot^  NUS^ERWANJI  u.  LAX- 
MAN.    8  B.  .L  R  82  =  80  B-  452. 

4  Mortgage— Suit  for  redemption— Appli- 
cation of  tne  rule  of  damdupat.  26  A.  354 
Gol.  2091  P.  I. 

5  Bide  of. 

The  rule  of  damdupat  does  not  absolve  a 
debtor  from  liabiiity  for  the  interest  due 
when  he  re-pays  the  principal  ;  it  mertly 
prescribes  that  the  amount  of  the  former 
must  not  exceed  that  of  the  latter.  By  pay- 
ing off  the  principal,  he  does  not  escape  liabi- 
lity for  the  interest  that  he  was  bound  to  pay 
with  the  priuoipal,  nor,  under  such  circum- 
stances, is  it  any  defence  to  a  suit  to  recover 
the  interest  to  plead  that  at  the  date  of  the 
5uit  no  principal  io  outstanding.  .SO  B.  452» 
20  B.  611  refrred  h\  KaRaMOHAN  i)  SA- 
DHUIMAL   u.  BALGHaNJ   bEUMAL.    2   S. 
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L  R.  10. 
DarKhaet  grant. 

1  Lease  frcvi  year  to  year  — Notice  to  quit 
—  Darkbast  grant  obtained  by  fraud  nut  bind- 
ing  on   Ooverninent. 

Wb<jre  land  was  held  under  an  oral 
lease  from  year  to  j'ear,  and  a  notice  was 
given,  in  ISIarcli  1899,  by  the  lessor  to  tbe 
lessee,  to  quit  and  surrender  the  land  in 
April  1899  {i.  e.,  within  a  month),  held,  that 
the  notice    was    not  reasonable. 

When  question  was  raised,  as  regards 
the  validity  of  the  daikhast  grant,  under 
which  the  plaintiff  claimed,  whicb  the  de- 
fendants contended,  was  obtained  by  fram- 
ed— 

Erld,  that  the  proper  course  for  tbe 
defojidants  was  to  move  the  revenue  author- 
ities in  the  matter  and  apply  for  a  grant 
of  i'>attah  to  themselves  in  suppression  of 
the  grant  made  in  tbe  plaintiff's  favour  ; 
that  a  grant  obtained  by  practising  fraud 
upon  tbe  revenue  authorities,  would  not 
bind  tbe  Government  and  might  be  revoked 
by  the  revenue  authorities.  ANNAMMAL 
V.  VENKATARAGAVACHARI.  13  M  L  J 
187 

DarKhast  Rules. 


1  Grant  of  land  on  darhhast— Grant  good 
if  made  by  competent  authority,  unless  set 
aside  on  appeal — Omission  to  considt  one  lohose 
opijiion  is  not  binding  does  not  vitiate  the 
grant: 

A  grant  of  land  purporting  to  have 
been  made  under  the  darkbast  rules  by  the 
oflfacer  empowered  by  ibe  rules  to  make 
tbe  grant  is  binding  on  the  Crown  unless 
it  is  revoked  by  an  officer  of  a  higher  grade 
on  appeal.  The  omission  on  the  part  of 
the  officer  making  the  grant  to  consult  an 
authority  whom  be  is  directed  to  consult 
by  an  order  of  Govenment,  which,  however, 
does  not  make  tbe  opiciou  of  such  author- 
ity binding  on  him,  is  a  mere  irregularity 
which  does  not  invalidate  the  grant.  HUM- 
MADE  BEARI  V.  SECRETARY  OF  STATE 
FOR  INDIA.    81   M   264. 

2  Jurisdiction  of  Civil  Court — Suit  for 
grant  made  by  a  Government  officer  on 
behalf  of  tlie  Crown — Power  of  officer  to 
make   grant.     26   M    2C8  Col    924  P   I. 

8  Jurisdiction  of  collector— Grant  by  Teb- 
sildar  without  consulting  Municipal  Council. 
25    M    742    Col    46b  P    II. 

4  Powerwof  Civil  Court  to  question  rea- 
sons assigned  by  revenue  authorities  for 
granting  or  refusing  applications  fur  Dar- 
kbast—29  M  461  appeal  thereon  30  M  270 
Col    420   P  II. 


Darputni  lease    (Contd.) 

H.,  the  father  of  defer]daiit.-i  Nos.  1,  5, 
granted  a  piU)ii  lease  of  certain  lands  to 
defendant  No.  G,  wh  >  in  turn  granted  • 
dar  putni  lease  of  tho  same  lauds  to  tha 
plaintiff.  The  plaintiff  sued  for  a  declaratioa 
of  her  title  and  to  recover  po333ssion  of 
the  leased  lands.  It  was  contended  by  de- 
fendant No.  1  that  in  suits  brought  by  H. 
against  defendant  No.  6  for  rent,  the  de- 
f.Midant  had  pleaded  that  he  was  )iot  bound 
to  pay  rent  for  the  lands  because  ho  was 
not  put  in  possession  of  them  ;  and  that 
the  defendant  No.  6  bad  rescinded  iha  putni 
lease  by  his  above  declaration,  and  that 
the  plaintiff  could  acquire  no  right  under 
the  dar-putni  lease. 

Held,  that  the  conduct  of  the  defendant 
No.  6  in  tbe  litigation  befwcen  him  and  H. 
could  not  be  treated  as  a  repudiatiun  or  re- 
scission of  the  ptitni  lease  in  regard  to  tha 
lands  in  guit.  HARA  SUNDARI  DEBYa 
V.  JOGENDRA  NATH  MOZUMDAR.  9  C. 
W  N  807. 

2  Mortgage  of — Protected  interest— Right 
titls  and  interest  of  the  debtors — 29  G.  813 
Col.  1741  P.  I. 

Daughter,  Daugiitor' s  daug-liter. 
Daughter's  daughter's  son-Daugh- 
ter's  son,--DaughteL's  son-in-law. 

See  Custom  of  tbe  Punjab— Alienation, 
Gift,  Inheritance  and  Succession,  Hindu 
Law,  Daughter's  Estate — Gift  and  Inherit- 
ance,  and  Mohammadan  Law. 

Dayabhag. 

See   Hindu   Law. 
Death. 


Darputni  lease 

1  Landlord  and  Tenant — Lease — Denial  of 
tenancy — Repudiation  or  rescission  of  lease — 
Bent,    Suit  for — Effect  of  rejoudialion. 


1  Death  of  appellant  after  appeal  filed, 
but  before  bearing  of  appeal  —  Abatement 
—Defamation    26   B.  597    Col.    1280  P.  I. 

2  Death  of  appellant  —  Rc-piesentativa 
not  brought  upon  record— Decree — Revision, 
26  B.    317    Col.  1330   P.  I. 

3  Death  of  decree  holder— Execution 
of  decree  — Right  of  peison  who  has  obtained 
succession  certificate  to  the  decretal  debt.  126 
P.  L.  R.    1904    Col.  150ci    P.  I. 

4  Death  of  donor — Deed  of  gift  of  im- 
moveable pioperty—Validity  of.  25  M.  672 
Col.    460   P.  I. 

5  Death  of  joint  appellant,  pending  appeal 
—  Legal  representatives  of  deceased  ai[:Gl- 
ai>t  not  brought  on  tbe  record.  27  B.  '.^84 
Col.    12S0    P.  I. 

5(a)  Death  of  judgement  debtor— Death 
of  judgement  debtor  before  the  expiration 
of  that    time.    24  M.  637    Col.  1156  P.  I. 

6  Death  of  judgment  debtor — Applica- 
tion of  judgement  debtor  to  have  the  ex- 
parte  decree  set  aside.  29  C.  33  Col.  1464 
P.    I. 

7  Death  of  party — Death  of  one  of  siveral 
appellants— Abatomuut  ol  appeal.  25  A.  27 
Col.    1280  P.  I. 
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7  ('0     Death  of  party— Ex  :<jutioa    prooeod 
ing— Revival  -SuflJcient     cau.se— Application 
for  exoc alien  by  two    out  of  tho  throe   oxocu- 
tors.  3d  V  I^  1903  Col  1584  P  I. 

8  Death  of  plaintif!  -Suit  against  govern- 
raont— Notice  by  ijitending  plaintiff —His 
death  bofovo  institution  of  suit.  AWN 
rJ03  P   13—25    A    187    Col    1198   P  I. 

9  Death,  preaumption  of— When  death 
presumed — Person  not  heard  for  seven 
years.     6   G   L  J   G49— 35   0  25    Col    227  PI. 

10  Death  of  respondents  ponding  appeal 
— Abatement  of  appeal— Execution  of  decree 
23   A   22    Col   1283    P   I. 

H  Death  of  a  surety-— Absolving  surety 
from  liability. 

T!ie  death  of  a  surety  who  has  made 
hhiit^elf  liable  for  repayment  of  a  debt  does 
not  operate  to  extinguish  the  security. 
MT.  PAKBATI  BAI  v.  GANPAT  (DECEA- 
SED) HEUl  BROTHER  KRISHNA.  Ifi  n. 
P   L    R  8. 

Deatb,  illness. 

1  Mahomedan  Laio  —  Divorce  —  Ma>z-ul 
ma iU~- Death- bed  illness,  tests  for  determin- 
ing. 

The  tests  to  determine  whether  illness 
is  to  be  regarded  as  d  ath-bod  illness  (Marz- 
ul  maut)    undor   Mahomedan    Law  are:  — 

(1)  Proximate  danger  of  death  so  that 
there  is  a  preponderance  of  Khauf  or  ap- 
prehension Ihat  at  the  given  time  death 
must   be  more  probable   than    life. 

(2)  There  must  be  some  degree  of  sub- 
jective apprehension  of  death  in  the  mind 
of    the  sick    person. 

(3)  There  must  be  external  indicia,  chief 
among  which  would  be  the  inability  to  at- 
tend   to   ordinary'    avocations, 

Sarabai  v.  Rabiabai  (1905),  30  Bom  537, 
followed.     RASHID    v.    SHERBANOO    9    B 

1   R  252=31  B  264 

Dead  man. 

1  Appeal  presented  on  behalf  of  a  dead 
person — Legal  representative  brought  on  re- 
cord.    18   M    L   J   461   Col   1732  P    I. 

Bead  person. 

1  Decree  against  dead  person— Represen- 
tative—Heir— Law.  Wrong  proposition  of — 
Adimission  of,  4  B.  L.  R.  340  Col.  IGl  P.  I. 

Debt 

1  Appropriation  of  debt  due  to  minor  by 
third  party --Cause  of  action— Joint  tort 
feAsors.     147    P.    L.  R.  19C6   Col.  338   P.  II. 

2  Arrears  of  rent— Attachment  of— 
Liability  to  be  attached  and  sold  under  S. 
200  Civ.  Pro.  Code.  5  A.  L.  J.  2G5  Col. 
1159   P.    I. 

8      Arrears     of    revenue — Revenue     sale  ~ 
Arrears     of  Govcrnmout    revenue  — Title     of 


Debt     (Contd.) 

purchaser— Date   of   sale.     10   C.    W.    N.  948 
Col.    31.T    P.  I. 

4  AHsigiimont  of— Judgement— Order  dig- 
missing  application  by  a  judgomont-dobtor 
for  a  Slim  of  money  in  tho  hAnds  of  the 
offioial  assignee  to  be  paid  to  him.  PUNIN 
THWKLU  MUDALlAli  v.  BHASHYAM  AY- 
YANG  A 11.  25  M  406.  See  Insolvency  Act 
S.  23. 

5  .Attachment  of  monthly  allowance — 
Debt  payable  in  future— Attachment  of  part 
of  allowance  accrued  due.  9  0.  W.  N.  703 
Col.    1161    P.    I. 

6  Collection  of — Order  passed  in  exerciga 
of  poTver  to  punish  contempt  of  court — 
Decree — Appeal  treated  as  revision.  A.  W, 
N.    1905    P.    10  =  27  A.  380   Gol.  904  P.  I. 

7  Defamation — Meaning  of — Succession 
Certificate    Act  32  C.  418  Col.  799  P.  I. 

8  Discharge  of  debt  vsith  proceeds  of  dolor's 
jetoels  on  dcb'nrs  authority— Pledge— Subse- 
quent    redemption — Revival  of  debt. 

Where  a  creditor  di<5charged  a  debt  due 
to  him  with  the  proceed-*  of  the  pl--'dge  of 
the  jewels  which  the  debtor  authorised 
him  to  plfidge,  the  fact  that  the  creditor 
subsequently  chose  to  redeem  the  jewels 
could  not  rt  vive  the  debt  which  had  once 
been  discliarged.  NILAKANTaM  ASARI  v. 
CHOCKALINGAM    ASARI      8  M-  L   T- 293- 

8  (a)  Hindu  Law— Debt- S«e  Hindu  Lata 
—Debt, 

9  Imprisonment  for  debt — Period  of  im- 
prisonment— Jurisdiction.  5  C  W  N  145  Col, 
1156   P.  I. 

10  Improper  collection  of — Inherit  po- 
wers of,  to  compel  repayment  of  money 
improperly  taken  out  of  court — Oollectioa 
of  debt  by  purchaser  —  Attachment  before 
judgemnnt  of  debts  due  to  defendant.  A, 
W.  N.  1905  P.  9—27   A.  378  Col.  696  P.  I. 

11  Insolvency — Fresh  application — Con- 
stitution of  previous  application.  80  0.  407 
See    Gol.    J  990   P.  I. 

12  Mahomedan  Law— Debt.  See  Mahome' 
dan  Law,  debt. 

13  Part  payment  of — S.  20  of  the  Limita- 
tion Act.     26  A.  36  Col.  1790  P.  I. 

18  Part  paymeut  of — Interest  —  Surety. 
28  B.  248  Col.  1790  P.  I. 

14  Part  paymeut  of,  by  authorised  agent 
— Endorsement — limitation  Act.  4  L.  B,  R, 
1907  P.  I.  Col.  1790  P.  1. 

15  Part  payment  of  principal  of  debt — 
Person  making  the  same.  3  B.  L.  R.  834  Col. 
1791  P.  I. 

10  Promissory  note — Note  forged  —  Decree 
on  proof  of  loan. 

Where  the  plaintiffs  brought  a  suit  for 
recovery  of  money  on  the  allogation  that  the 
defendant  had  taken  from  tho  plaintiffs  a 
loan  by  executing  a  no  e  in  favour  of  one  of 
the  plaintiffs — 

Held,  that  even  if  the  promissory  note 
be  a  forgery,  the  plaintiffs  would  succeed  if 
they  could  prove  the  loan  by  independent 
evidence.  MOTI  LAL  SAHA  v.  MONMO- 
HAN  GOSSAMI.     5  C-  W.   N-  66. 

17     Repayment  of  money  lent — Lender  not 
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Debt    (Contd.) 

bound  to  accept   paymant   in   instalment  un- 
less he  has  so  agreed.     2i  A.  461   Col.  G47  P.  I, 

18  Ui{?ht  to  doht  and  lomedy — Set  off — 
Barred  items,  sett.  of--S.  Ill  of  tbe  C.  P.  G. 
12  C.  VV.N.  GO  Col.  042  P.  II. 

19  Trust  proijerty --Charitable  endowments 
—  Tnisl — Debts  incurred  oil  trust — Decree,  form 
of --Trust  properly  not  to  be  made  behalf  of 
liable  but  only  the  income.. 

Trust  property,  as  such,  cannot  be  made 
liable  by  a  dccrco  in  respect  of  debts  con- 
tracted for  tbe  purposes  of  the  trust  ;  but 
only  the  yearly  income  thereof  can  bo  made 
liable  for  its  just  debts.  SEETHA  LAKSHMI 
AMMAL  V.  SiilNIVASA  IYENGAR.  16  M. 
L.J.  412. 

Debtor 

1  Arrest  of--Liability  of  judgement-debtor 
to  be  re-arrested  after  interim  protection 
order.     20  B.  052    Col.    1150   P.   I. 

2  Arrest  of  -Judgoment-dobtor  arrested 
and  released  immediately  without  being 
imprisoned  may  bo  re-arrested.  U.  B.  K. 
1901    P.    121    Col.    1157    P.    I. 

8  Arrest  of-Esecution  of  decree-Re-arrest 
of  judgement-debtor  after  his  release  for 
non-pa\meut  of  subslstance  money  by  decree- 
holder.'   20   A.    317  Col.   1150  P.  I. 

4  Arrest  of — Insolvents  Act  (11  and  12 
Vic,  Chap.  42),  Section  8 — Debtor.  Adju- 
dicatiori  of. — 

Three  things  are  necessary  to  enable 
Court  to  adjudicate  a  debtor  under  Section 
8  of  the  Indian  Insolvency  Act: — (1)  that 
the  debtor  should  have  been  injiil  for  21 
days  without  satisfying  the  debt  for  non- 
payment of  which  he  was  imprisoned  ;  (2) 
that  the  petitioning  creditor  should  be  tlio 
detaining  creditor  ;  and  (3)  that  the  dob  tor 
Bhall  bo  in  prison  (not  sh  ill  have  been-  at 
the  time  the  petiLinn  is  presented  or  possibly 
at  the  time  it  is  heard.  In  re  AHMED  IS- 
MAIL MUNSHI.  iB-  li.  R.  458=26  B- 
649. 

5  Arrest  of— Suit  by  new  administrator 
against  the  estate  of  deceased  executor  — 
Cause  of  action.  7  C.  W.  N.  470  Col.  1917 
P.    I. 

6  Fraudulent  conveyance — Transfer  o( 
Property  Act  S.  53 — Consideration— 25.  B. 
202  Col.   581    P.    I. 

7  Fraudulent  conveyancu— Suit  to  set 
aside  circumstances  surrounding  tlie  trans- 
action and  conduct  of  parties— Bona  fide 
transaction-'Fraud — Acquiescence — ^lisjoind- 
er  of  causes  of  action.  20  B.  577  Col.  352 
P.   II. 

8  Fraudulent    assignment — Suit     by  ere 
ditor    to  set   aside  20  B.  577  Col.  351  P.  II. 

9  Ready  to  pay — Entitled  to  reasonable 
facilities  for  payment— Notice  to  debtor  4 
M.  L.T.  335  Col.  020,  021 -Contract  Act  No.  1 

10  Securities  — Deposit— Loan— Executor. 
31  C.  519  Uol.  1324   P.  I. 


I  Debtor  aud  creditor. 

I  See  Debtor. 

1  Receiver —Liability  of  estate  in  Uia 
charge  to  creditors— Bania'a  lien  on  good 
30  C.    9:37  Col.    8  P.  II. 

2  Tender — D'>po&it  of  money  due  on  simple 
bond  in   Court  before   suit. 

A  debtor  has  no  power  enabling  him  to 
deposit  in  Court  mMioy  duo  by  him  on  a 
simple  bond  before  any  suit  is  brought  on 
the  bond.  BSHAHUQ  ^[OLLA  u.  ABDUL 
BARI    HALDAR.    31  C-  183 

3  Place  of  payment— When  debtor  fol- 
low his  creditor — Principal  and  agent.  11 
0.  C.  191  Col.  1050  P.  I. 

4  Discharge  of  principal  -Discbarge  of 
surety — Transfer  of  Property  Act  S.  134 — 
Consequence.  1  L  B.  R.  1900-1902  P.  150 
Col.  350  Col.  350  P.  I. 

Debutter  Q.state 

1  Estate  in  Debutter  repre.sonlud  by  fa- 
male  tru?;tee  as  fully  a.s  by  male  trustee  — 
Limitation  Act  Art  111,  applicability  of.  LI- 
LABATI  MISRAIN  v.  BISHAN  CHOBEY. 
6  C  Ti  J  621. 

See  Estop  el.  , 

2  Permanent  lease  by  sheb  lit  void  and  void- 
able—Advcrf.i  possession — Acceptance  of  rent,  ef- 
feet    of. 

A  p3rminent  lease  of  debutter  property 
is    void  if    not  e.K'icute.i    for    iogal    necessity. 

The  pUintid'a  pradQce.?Gir  who  had  a 
Icarsha  lease  obtained  a  permanent  lease 
from  the  shebait  of  an  idol,  tAxa  predec..;.<jsor 
of  dofondant  No.  2  on  pvyment  of  a  bo)U3, 
and  the  latter  who  is  the  proseut  sliebait 
continued  to  receive  rent  from  the  pliin- 
tiR  Subsequently  defendant  No.  2  doter- 
minod  plaintiff's  lease  and  took  possossiou. 
In    a  suit  for  possession    by    the    plaintiff 

ndd,  that  plaintiff's  possession  under- 
tbe  permanent  lease,  which  was  found  to 
havo  been  executed  without  legal  necessity, 
and  therefore  held  to  bo  void,  canntji.  be 
regarded  as  adverse  to  defendant  No.  2,  nor 
can  the  latlcr's  acceptance  of  rent  from 
the  plaintiff  cif.hev  operafo  n.s  an  admission 
of  the  plaintiff'i  having  a  parmanont  right 
in  the  land  or  cause  an  extinction  of  iiia 
own  previous  title.  NITYA  GOPAL  SEN 
I'ODDAR  7'.   INIVNI    CHANDR.v     CH  \KRA- 

BUTTY.   12   C    W  N   63 

3  PersovcJ  decree.  agxiKst  shebait — ExccU' 
tlOH  against  debutter'  esfate-Clnim  of  idol 
allowed— Compromise  hindlng  debutter  e.'^tate 
—  Legality  -Prudence. 

A  shebait  of  an  i>l<'l  haviug  taken  a  lea-^a 
the  landlord  sought  to  obtain  a  decree 
against  the  dcbuUer  osfcat-^,  but  a  personal 
decree  only  was  made  against  tbe  shehnt. 
In  execution,  the  landlord  attached  certaia 
property,  to  whicli  the  f>hcbnit  pr.  ftrred  a 
claim  on  behalf  of  tbo  id  ^l,  and  Ltio  claim 
was  nllowed.  The  .<<hebait  then  ontered  into 
an  agreement  with  the  landlord,  und.ir 
which  he  uniM  rtook  to  surrender  the  lease 
and  to   pay  a  certain   sum   in   scttlcmout   of 
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Debtor  Estate    (Coutd.) 

all  claims.  Tlio  greater  portion  of  this  sum 
was  paid  iu  oasb,  and  for  the  balance,  ho 
asaigned  rents  duo  from  certain  tenants, 
find  it  wttB  stipulated  that,  if  tho  rents 
proved  insufficient,  tho  balance  might  be 
recovered    from  the   debutter  cstato. 

Held,  that,  under  tho  circumstances,  the 
shcbait  had  acted  prudently  and  for  tho  ulti- 
mate protection  of  the  dcbiUter  estate  in 
onloringinto  the  agreement,  and  it  was  bind- 
ing from  tho  debiUler  estate. 

Tho  position  of  a  shebait  iu  relation  to 
the  idol  examined  by  Mookorice,  J.  NAWAB 
SIRSYltD  HOSSKIN  ALI  KHAN  v.  MO- 
HANT  BHAGWAN  DAS.     11    Q.  W.  N-    261 

-6CL.  J.  442=84  0.  249.       ^    "    *" 

4  Private — Conversion  into  secular  pro- 
perty—Consensus of  family — Dabutter,  no- 
minal or  real— Test.  GOBINDA  KUMA  ROY 
OHOWDHURY  v.  DEBENDRA  KUMAR 
ROY   CHOWDHURY.     Ig  C-  W.  N-  98- 

See  Religious  Endoioment.  \ 

6  Religious  endownments— Second  appeal 
T-Grounds  for — Construction  of  documents- 
Title  9  C   W   N   154   Col  1261   P  I. 

Debutter  estate. 

See  Hifidu   Law. 

1  Suit  for  recovery  of  money  paid  to 
pleaders  engaged  by  shebait  for  benefit'  of 
a  debutter  estate.  9  C  W  N  421—32  C  582 
Col   329   P   I. 

2  Suit  by  a  person  acting  under  the  author- 
ity of  shebait  —  Besjudicaia  —  Subject-matter 
need  not  be  the  same — Admissibility  of  previous 
Judgment— Evidence  Act  (J  of  1872),  S.  13. 

A  judgmont  passed  in  a  suit  instituted  in 
his  own  name  by  a  person  who  was  in  posses- 
bIou  of ,  and  had  authority  to  represent,  the 
debutter  estate  under  an  arpannama  from  the 
shebait,  and  who,  iu  fact,  did  represent  the 
Rebutter  estate,  is  binding  on  a  succeeding 
shebait,  on  the  principle  of  the  case  in  2  I  A, 
145,  11  0.  W.  N.  489-6  C.  L.  J.  404,  12  M.  235 
and  9  B.  198-2  1.  A.  145  referred  to.  la).— 
RAJA  RANJIT  SINHA  BAHADUR  v.  BA- 
SUNTA  KUMAR  GHOSE.  12  C  W-  N-  789. 

Declaration. 

1    Suit  for  proprietary— Where  tenant  sets 
up  under-proprietary  rights  against   proprie- 
tor— Declaratory  suit.     RAJA  MUMTAZ  ALI 
V.  SARJU  SINGH.    9  0.  C.  292. 
S^e  [jussession. 

3  Jicrisdiction-^Bevenue  Court  —  Resump- 
tion of  a  rent-free  land—  Declaration— Suit  for 
po^sesHion— Rent  Act— Amendment  Act  (IV  of 
190J),S.6.  ■' 

Previous  to  the  coming  into  force  of  Act 
IV  of  1901  (the  Oudh  Rent  Act  Amendment  I 
Act)  the  plaintiff  obtained  from  the  District 
Court  a  declaration  that  the  land  held  rent-  i 
free  by  the  defendant  was  liable  to  resump-  | 
tion.  After  the  passing  of  the  said  Act,  which  j 
conferred  upon  the  Revenue  Courts  exclu-  ' 
give  jurisdiction  over  matters  of  resumption,  i 


Doclaration    (Could.) 

the  plaintiff  brought  a  civil  suit  for  posses- 
sion of  the  land  on  tho  basis  of  the  declara- 
tion. 

Held,  that  the  suit  was  not  cognizable 
by  the  Civil  Court.  DWaRKA  PERSHAD  v. 
RANI  CHANDER  KUAR.     6  0-  C-  883. 

8  Jurisdiction  —  Landlord  and  tenant — 
Suit  for  2yossessio a— Declaration  that  defendant 
has  no  under-pruprietary  rights  ^Jurisdiction 
of  Civil  Court— Rent  Act  (XXll  of  1880),  ss. 
108,  124  B.  ' 

If  a  tenant  contests  a  notice  of  ejectment 
and  succeeds  in  the  Rent  Court  on  the 
ground  that  he  held  undcr-propiietary  rights; 
tho  landlord  can  sue  in  the  Civil  Court  for  a, 
declaration  that  he  had  no  such  rights  and 
having  obtained  the  declaratory  decree  may 
institute  proceedings  to  cjuct  in  the  Revenue 
Court. 

A  Civil  Court  cannot  pass  a  decree  for 
possession  on  ejectment  of  tenant  from  the 
holding  (S.  C.  No.  260,  followed). 

Qjfosre— Whether  sec.  124b  can  be  con- 
strued so  as  to  authorize  a  plaintiff  to  joi a 
in  one  suit  a  cause  of  action  triable  excJu- 
sively  by  a  Civil  Court  and  jinothei-  causa 
of  action  triable  oxcluKively  by  a  R-jvenue 
Court.-SHEO  RATAN  SINGH  v.  ABBAS 
PANDE,   4    0  C  175. 

4  Jurisdiction — Civil  Court — Cancelment 
of  lease— Bent  Act  (XXII  of  1886),  S.  66, 
108,  els.  (4)  a7id  (8) — Sidt  by  lessor  for  pos- 
session  or   declaration. 

At   the   first   regular     settlement   a   suit 
was   instituted    by   certain    persons     against 
certain   others   for    the   sub-SLttl^ment   of   a 
certain    village.     This  suit   was  adju.sLed   by 
a   compromise    and   a    decree   v/as  passed  in 
favour  of  the   plaintiffs  for  a  perpetual  lease 
of  the  village  in   accordance    with  the  terms 
of  the  compromise   which   provided   that  the 
rent   payable   by  the   lessees   should  be  paid 
at  the   dates   fixed  for  its   payment   and  that 
if    it   were   not     so   paid  the     lessors   might 
cancel   the  lease,  that  the   lessees  should  not 
alienate   the     village     or   any    part     thereof 
directly   or   indirectly  and   that  if  they   did 
so    the  lessors    might   cancel   the    lease   and 
take   possession  of   the    village.     The   repre- 
sentative  in  interest     of   on©  of   the   lessors 
sued    one    lessee  and    the    heirs  of   the   other 
lessees   and    certain    alienees    for  possession 
of  the   village   alleging     that   the    rent   was 
never  paid  at  the   proper   time  and   that  the 
condition  against  alleviation  had  been  broken 
He   claimed   the  following   reliefs: — That  the 
lease   should   be   cancelled    to    the   extent  of 
his  share   in    the    village   and    posse^sion    of 
such     share   should     be   given    to     him,  and 
that    the   alienations    specified   in  the   plaint 
should    be    declared    void  ;    that   if  the    Civil 
Courts    were    not    competent     to    give     him 
possession,    it  should    be    declared    that    the 
lease    was    cancelled    for    breach  of    the  con- 
ditions, and   that  the  les.sees  and    their  repre- 
sentatives could  be  ejected  by  notice  through 
t,he  Rent   Court.     The   qaestiou  was  whether 
the  Civil  Courts  had  jurisdiction   to  enter- 
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Declaration    (Coutd.) 

tain    the  suit. 

Tldd,  that,  in  view  of  S.  5G  and  S.  10:i, 
olr.uejea  (M  and  (8)  of  tho  Oiidh  Kent  Acfc 
tlic  Civil  Courts  hud  no  jnrisdicLioti  tn  on- 
tortain  the  suit— T-\L  J\(;niSH  liAlIX- 
DUR   SINGH    V.  SHEOllAJI,     6   0   C   289. 

5  Ijand  Revenue  Act  S.  Go —A  Theko- 
dar--Ei  'ctment— Proprietor  -  Cause  of  action. 
10    0    P    L    R   I'J08    P    3^   Col    3G5    P   I. 

6  Legitimacy — ISIahonicdan  Law— Decla- 
ration made  by  father  of  hia  sou's  legiti- 
macy—Conduct, admission  not  amounting 
to.     10   0   4U   Col    503  P    f 

7  Premature,  concerning  mortgage 
money— mortgage  Deed.  JAWAHIR  SINGH 
V.  GHANDIKA  BAKHSH.  2  0  C-  146  See 
mortgage. 

8  Of  right  to  hold- Market- Right  of  Zemin- 
dar to  hold,  071  his  land,  in  proximity  to  pre- 
viously established  viarkel,  belonging  to  an- 
other Zemindar — General  declaration  to  hold 
market  on  his  land  on  all  days — Suit  by 
Zemindar  for. — 

A  Ze7nindar  is  entitled  to  establish  a 
market  on  his  own  land  even  in  close  pro- 
ximity to  a  previously  established  market 
belonging  to  another  Zemindar,  and  to  hold 
it  on  the  same  days  on  w^ich  the  previously 
established  market  is  held.— BRAHMA  NAND 
V   SHEO    RATAN    LAL,     6    Q-  C  .     880. 

9  0/«  tenancy  at-will — Jurisdiction — Civil 
Court— Declaration  of  tenancy -at-will —Rent 
Act  (XXII  of  1SS6),   s.  103,    d.  {6). 

The  plaintiff  sued  \hi  dofondauLs  who 
claim  d  to  be  cccupiucy  trnants  and  were  so 
entered  by  the  Settlement  Officers  for  posses- 
sion of  certain  land  and  fjr  a  declaration 
that    they    wore    mere    toiia  i(s  ar,  will. 

Held,  that  the  suit,  in  so  far  as  it  was 
one  for  a  declaration,  is  not  covered  by  s. 
108,  ol.  (6)  of  the  Oudh  Rent  Act  and  was 
within  tlio  cognisance  of  the  Civil  Courts. — 
SARABJIT  SINGH  v.  MADHO  SINGH,  4 
•    C,   180 

Declaration  of  title. 

1  Suit  for  declaration  of  tiMe  to  land- 
Valuation  fixed  for  pur[)03es  of  jurisfliction. 
8  B.    L.  R.  S85-3I  B   73  Col   lOG  P.  T. 

2  Trust— Hindu  Law  — Drclarati'-i  of  trnr.[ 
in  favour   of  jiUhi  family- JtintfiviUy    pio 
perly    acquired  from  joint   funds   vf  -Mitak- 
shara — Taluqdari  estate  — Oudh  Estatci  Act   [I 
of  1869),   Ss.    S,  8. 

Plaintiff's  fathor,  D.,  and  the  defendant's 
father,  M.,  were  the  sous  of  one  R.,  a  Talun 
dar,  whose  name  was  entered  in  tho  Lists 
I,  III  and  V  of  the  List:^  prepared  under 
section  8  of  Act  1  of  18G9.  The  facts  were 
that  G.  B.,  and  R.  wore  members  of  a  joint 
family  at  tho  time  of  the  Summary  Settle- 
ment and  of  the  Sanad  ;  that  3  villages 
were  sumraarily  .^iettlod  with  thcso  3  per- 
sons jointly;  that,  as  regards  tVia  3  other 
viUagi'iJ  winch  ware  summarily  Kettli-d  with 
B.  alone,  R  reprtsonted  that  O.  and  B. 
were  hia  oo  sharors;    that    the  Sa^iad   was 


Declaration  of  title    (Contd.) 

ac(iuired  by  R.  solely  by  virtue  of  An  agree- 
mont  with  hia  ca-aharers  that  application 
should  be  iav.de  for  the  appointment  of  one 
of  them  as  Taluqdar;  that  in  counectioa 
with  this  application  R.  roprosonted  that  G. 
aud  B.  wore  hia  co-sharera  in  tho  7  villages, 
then  owned  by  the  joint-family  atid  that 
there  had  been  no  differences  between  them; 
that  subsequently  in  the  lifetime  of  both  R. 
and  M.  tho  "Taluqdari'*  estate  was  treated 
as  j)int-property.  Tho  villages  comprising 
the  osiato  wore  not  specified  in  the  Sanad, 
and  no  ''  kabuliat"  v/a3  executed  by  R.  as 
Taluqdar  and  consequently  tho  2  villages, 
which  had  been  summarily  settled  with  R., 
were  not  included  in  any  list  attached  to 
such   kabuliat. 

Held,  that  whether  all  or  only  some  of 
8  villages  came  within  the  meaning  of 
"estate"  as  defined  in  Act  1  of  18G9,  there 
was  a  declaration  of  trust  by  R.  in  respect 
of  thcie  villages  in  favour  of  the  joint-family  , 
consisting  of  G.,  B.  and  himself,  and  that 
they  were  held  by  him  in  trust  for  the 
family  as  joint-family  estate  governed  by 
the    Mitakshara  Law. 

Held,  that  the  plaintiffs  ware  conse- 
quently, under  the  circumstances,  entitled  to 
a  decree  for  possession  of  the  shares  claim- 
ed by  them  in  the  villages  which  were 
comprised  in  R.'s  Tiluqa  and  they  were 
also  entitled  to  a  ^  share,  being  their  share 
under  the  Mitakshara  Law,  in  the  villages 
acquired  b)  purchase  or  mortgage  by  R. 
and  M.  from  the  funds  nf  tho  joint-family 
of  which  D.  and  tho  plaintiffs  were  mem- 
bers with  M.  and  tho  defendants.  GAJiiAJ 
SINGPI  u.  NAUNEHAL  SINGH.  1  Q.  C-, 
S.  24. 

Declaratory  decree. 

1  Adoption — Compromise   by    certificated 
guardian    of    minor     adopted    soa.     Suit   by' 
such   guardian    to   contest    adoption.     30   C. 
C13   Col.  1G14   P.  I. 

2  Aijainst  adoption  —Hindu  Law — Adop- 
tion—Reversioner,  suit  by,  to  set  aside  adop- 
tion. 

Althou!?h  in  suits  relating  to  alienations 
by  a  qualilied  owner,  tho  prosuraptivo  ro- 
versionor  cannot,  on  tho  current  of  author- 
ity, bo  held  to  roproscat  remote  reversioners, 
yot  in  suits  to  set  aside  an  adoption,  tho 
presumptive  reversioner  ought  on  principle 
t,3  be  held  to  represent  tho  remote  rever- 
sioner, provided  tho  matter  is  decided  after 
a  fair  trial  ;  and  this  principle  will  apply 
oqually  when  a  remote  reversioner  is  allow- 
ed to  sue  undor  spocia,!  circumstances  to 
set  aside  an  adoption.  An  unauthorised 
alienation  by  a  qualified  owner  gives  riso 
to  a  cause  of  action  for  a  declaratory  suit 
from  tho  date  of  alienation  to  all  rever- 
sioners. Tn  such  oases  tlioro  is  only  one 
cause  of  aoliou  to  Uo  sued  iipon.  Tiae  trao 
purpose  of  the  conoe?i.^ion  of  a  right  of  suit 
in   these   oases  is   the   protection  of  the  ia- 
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toveat  of  tho  person  or  porsous  who  may 
ovonlually  tuni  out  to  bo  the  boir  or  boira, 
and  tbo  obj-iot  of  the  legal  proceadiDg  is 
roally  tbe  porpotuatiou  of  toslimouy  which, 
owing  to  lapdo  of  tlmo,  migbL  not  bo  avo.il- 
ablo  for  the  hoir  whoa  tbo  aaccossioii  ac- 
tually opeu3.  Tbo  rovorsioner  actually  suir!g 
duea  not  only  do  so  for  himself  but  also 
on  behalf  of  all  tho  rest.  Rani  Anund  Koor 
v.The  Court  of  Wards,  (L.'R.  8  1.  A.  Id  at 
p.  22).  referred  to.  Bvojo  Kishoree  v.  Sree- 
nath  Bose  (U  W.  K.  4G;J  at  p.  4C5),  referred 
to.  Suits  involvinc;  questions  as  to  adop- 
tions stand  on  quite  different  grounds  from 
those  impeaching  the  validity  of  alienations. 
Tho  grave  and  important  nature  of  disputes 
relating  to  adoptions,  makes  it  desirable 
that  the  adjudication  in  such  cases  should 
bo  made  final  as  far  as  possible.  Where 
tho  presumptive  reversioner  or  with  the 
pprmission  of  the  Court,  a  more  remote  r«- 
versioner  brings  such  a  suit,  the  Court  ought 
to  require  him  to  disclose  the  names  of 
other  persons  interested  iu  the  reversion 
and  direct  notices  to  be  served  on  them, 
to  enable  them  to  be  made  parties,  should 
they  so  desire.  Ayyadorai  Pillai  v.  Solai 
Ammal  (I.  L.  R.  24  Mad.  405),  approved. 
Adilakshmi  v.  Venkataramayya  (13  M.  L.  J, 
359),  not  followed— OHIRUVOLU  PUN- 
NAMMA  V.  GEIIRUVOLU  PERRAZU,  16 
M  LJ807;  F  B-1  ML  T  183=26  M 
880  (E  ii) 

3  Again.st  adoption— Declaration  that 
defendant  is  not  the  adopted  son  of  the 
plaintiff  -  29  M.    48    Col  438    P.I. 

4  A7uendment  0/ prayer  of  'plaint— Muta- 
tion of  names  in  Revenue  Register  of  holdings 
— Declaration  of  title, — 

Although  a  suit  for  mutation  of  names 
iu  a  Revenue  Register  of  holdings  cannot 
lie,  the  Court  may  allow  the  prayer  of  the 
plaint  iu  such  a  suit  to  be  altered  to  a 
prayer  for  possession.  Maung  Shwe  Lin  v. 
Ma  Le,  2  L.  B,  R,,4referred  to.  MAUNG  THA 
CHU    AND   ONL:   v.  maung  PO  KAUK.     2 

5  Ca:  cellation  of  bond.  Specific  Belief  Act 
{I  of  1877\  Ssction  4,2— Declaratory  suit— Suit 
for  cancdlatioii  of  document  lolien  consecj[uential 
relief  is  not   piayed  for. 

A  suit  for  cancellation  of  a  mortgage- 
deed  on  the  ground  of  frauds  must  be  dis- 
missed when  the  fraud  set  up  by  the  plaint- 
iff is  not  proved.  The  plaintiff  is  not  entitled 
tea  declaration,  that  tho  deed  is  a  security 
for  a  smaller  sum  than  the  amount  stated 
in  the  deed  when  he  has  not  asked  for  conso- 
qu;ntialrcliei  which  he  could  claim,  CHAKKA 
iriUBBlAH    V.    IvlADDALI  LAKSHMINARA- 

YANA.    S9M.  S93. 

6  Consequential  relief— Suit  to  set  aside 
decrpo— SO  0.  788  Col.  108  P.  I.  {See  Specific 
Belief    Act  I  of  isfl  S.   42). 

7  Declart  tion— Suit  fcr— Denial  of  right 
— Discreliou  of  first  appellate  and  second 
Eippoilate  Court— Practice.  6  B,  L,  R,  283 
Col.  426  P,  I. 
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8  Without  consequential  Relief  —  Suit — 
Valuation  Act  Section  11  and  S.  283  of»  the 
Civ.  Pro.  Code.  1  L.  B.  R.  19001902  P.  I 
Col.  138  P.  I. 

9  Discretion  —  Tho  nearest  reversioner 
concurring  in  alienation  by  a  Hindu  Widow 
— Right  of  remote  reversioners  to  sue.  28  M. 
57.     See  Col.  445  P.  I. 

10  Discretion— Declaratory  decree.  2  0. 
L.  J.  584.     S'-e  Declaratory  Decree  No.  23. 

11  Discretion — Cause  of  action  to  rever- 
sionary heir — Adverse  title  set  up  as  defence 
to  suit  for  declaratory  decree.  2G  A  238 
(P.  C.)  Col.  426  P.  I. 

12  Discretion — Suit  fo*'  dec'aration— Joint 
Family — Non-joinder  of  parties.  1  A.  L.  J* 
512—27  A.  38  Col.  426  P.  1. 

13  Discretion — Declaratory  Decree,  Suit  for 
—  Discretion  of  Court — Inexpediency — Next 
reversionary  icfuses  to  sue. 

The  grounds  on  which  in  a  declaratory 
suit  relief  was  refused  were,  tl)  that  tho  locus 
standi  was  iu  issue,  (2)  that  there  might  be 
protracted  inquiry  into  the  genuineness  and 
legal  effect  of  tho  will,  and  <3)  that  the  plain- 
tiffs were  not  the  immediate  reversioners,  and 
the  widow  might  survive  them. 

Held,  that  "if  the  nearest  reversionary 
heir  refuses  to  sue  without  sufficient  cause, 
or  he  has  precluded  himself  from  suing 
by  his  own  act  or  conduct,  or  has  colluded 
with  the  widov/,  or  has  been  concerned  in  the 
alleged  wrongful  act,  the  next  presumable 
reversioner  will  be  entitled  to  sue."  (Rani 
Anand  Kuar  v.  The  Court  of  Wards,  6  Cal,, 
763  referred  to). 

Held,  further,  that  the  above  grounds  do 
not  make  a  strong  case  of  inexpediency  so 
as  to  justify  the  refusal  of  declaratory  relief 
to  the  reversioner.  (Hunshutti  Koerain  v. 
Ishri  Dutt  Koer ,  10  Cal.,  324,  referred  to.)  — 
CH ANDRES  SINGH  v.  NaND  KISHORE. 
8  0.  C  S35. 

14  Documents— Suit  as  to — Constr action 
of  lease — Grant  ''as  a  zemindari  village'* — 
Form  of  suit.     25  A.  1  Col.  421  P.  I. 

15  Document  —  Pending  suit— Another 
suit  barred  on  the  defence  in  the  first  suit. 
Cancellation  of  instrument.  27  B.  607  Co}. 
419  P.  I. 

16  Endov/ment  —  Suit  for  declaration, 
that  the  defendants  were  not  Dharmakartas 
of  certain  temples  and  for  tho  appointmeub 
of  trustee.     26  M.  450  Col.  423  P.  1. 

17  Execution — Declaratory  d  cree  or  not— 
Executability  —-  Held'.- -Pen:  Ciniavi  agreeing 
with  Boddara  J  {Michell  J.  diikenlievtc  ) 

That  a  decree  wliich  inter  alia  provided 
that  "the  plaintiff  as  an  archaka  is  cMiTled 
to  the  pocse!3sion  of  the  keys  of  the  shriuo  for 
the  purposes  of  carrying  on  the  duties  of 
archaka  and  not  otherwise"  was  in  the  cir- 
cumstances of  the  case,  th^)ugb  in  form  decla- 
ratory, capable  of  being  enforced  by  execu- 
tion. 

Per  Michell  J.  A  decree  plainly  and  un- 
ambiguously declaratory  in  terms,  cannot  be 
construed  as  a  mandatory  decree,  and  as  such 
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•xeoLitable,  cxcupb  whei'o  the  jadgmout-deb- 
tor  ia  estopped  from  cooUudhig  otborvvisf!  by 
prior  orders  in  execution.  UATNA  MUDA- 
LI  VR  u.  KRISHNA  BH ATTAR.     H  M-  L-  J. 

483. 

18  Execution  of  a  decree  as  to  Puja  and 
giving  of  iiouours  to  a  dioty  •'according  to 
uiaga"  of  a  ri'ligious  iuslitutiou.  2  M.  L,  T. 
94  Col.  1445  P.  I. 

19  Execution  of— Rateable  share  of  sale 
proceeds — Application  to  court  bolding  the 
assets.  1  L.  U.  R.  1900-1902  P.  121  Col.  1191 
P.  I. 

20  Lessor's  suit  for  posses-sion  or  declara- 
tion.    6  0.^0.  289.     See  Declaration  No.  5. 

21  Membership  of  Tarwad.  Value  of  a 
Buit  to  have  it  declared  that  certain  psrsons 
are  or  are  not  memberb  of  a  tarwad.  24  M. 
275  Col.  435  P.  I. 

23  Mortgage — Usufructuary  mortgagee  in 
posseision  seeking  a  declaration  that  the  pro- 
perty is  not  saleable  in  execution  of  a  decrse 
on  a  prior  mortgage.     A.  W.  N.  1901  P.  212- 

24  A.  170  Col.  433  P.  I. 

28  Poiver  of  Courts  of  appeal  and  second 
appeal  to  question  correoiness  of —Separate  te- 
tenancy  —  Co-sharer  landlord  —  Declaratory 
dicrce. 

A  kabidiat,  by  which  a  tenant  under  the 
whole  body  of  landlord?,  agrees  to  pay  rent 
at  a  specified  rate  to  a  cc>-sharer  landlord  for 
his  undivided  half  share  of  the  lauds  and 
further  to  pay  additional  rent  at  a  nxod  rate 
for  additional  area  found  on  measurement 
to  be  bald  by  him  undtir  such  co  sharer, 
creates  a  separate  tenancy  and  is  not  merely 
an  agreement  to  pay  the  share  of  rent  sepa- 
rately.    19  C.  610,  7  C.    W.    N.    670  followed. 

25  C.  917  distinguished. 

Where  a  declaratory  decree  has  been 
given  by  the  Court  of  first  instance,  it  is  not 
open  to  tho  lov/er  Appellate  Court  nor  to  the 
High  Court,  in  second  apjjoal,  to  quo.-^tion 
tho  coriectt;oas  of  llie  decree  on  the  ground 
that,  from  the  plaint  itself,  apart  from  the 
written  statement,  no  hostility  of  the  defend- 
ants to  the»plaintilt'.^  claim  was  siiown.  7  C. 
343  followed.  SAlLl'rL-UJRA  NATil  GUTTER 
V.  KARALl   CHARAN   .SiNGH.     2   0-  l*    J-. 

24  Pi  ja  —  Decree  directing  performance 
of  Puja  and  giving  of  honours  to  diety  ac- 
cording to  tho  usage  of  a  religii;U3  instilution 
— Naiureand  execution  of  decree.  'A  M.  L. 
T.94  (Jol.  1145  P.  I. 

25  RemoviDg  attachment — Rights  of  at- 
taching creditor — Suit  by  one  attaching 
creditor  fijr  declaration  that  property 
cannot  bo  attached  by  another  creditor 
on  tho  ground  that  the  second  creditor's  dec- 
ree was  bad  in  law.     25  A.  347  Co).  339  P.    II. 

26  Under  proprietary  rights,  acqai&itiou 
by --Prayer  for  possession — T^ewplea — Second 
appeal.     4  O.  C.  207  Col.  429   P   I. 

27  Will  —  Suit  for  coustructJou  of  a 
Hindu  Will  apd  for  declarati-n  incidental 
thereto.     3  C.  L,  J.  224  Col.  685  P    II. 

28  Will— Suit  for  declaration  of  invalidity 
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of  will  on  ground  that  it  bequeathed  family 
property.  No  claim  for  partition.  25  M, 
504  Col.  434  P.  I. 

Declaratory  Relief. 

See  Act  I.  of  1877.  Specific  Relit/  Act.  3.  42. 
Declaratory  suit. 

1  Application  for  Registration— Suit- 
Right  of— Sub3titution,  application  for— 4 
C.  L.  J.  668— n  C.  W.  N.  186  Col.  1282 
P.    I. 

%  Cancellation  of  deed — Valuntary  con- 
veyance—Suit to  set  aside  sale— Bona  fide 
transaction— Fraud  — Acquiescence —  Misjoin- 
der of  oauiea  of  action  -26  B.  577  Col.  352 
P.  II. 

8  Candidate  of  Municipal  election  by  — 
Omisaiou  of  a  name  from  tho  candidates 
list— Declaration  and  injunction.  8  B.  L.  R. 
209-30   B.    409    Col.    440    P.    I, 

4  Cause  of  action—  Need  not  nectssarily 
be  brought  luhere  no  doubt  of  plaintiff's  title. 
Two  persons  joined  in  a  suit  and  claim- 
ed the  oflices  of  karnam  and  shroff  as  beiog 
hereditary.  The  offices  formed  portions  of 
a  permanently  settled  estate,  of  which  first 
defendant  was  proprietor.  The  second  d«- 
feudant  was  alleged  to  hava  possession  of 
the  offices,  Jibe  second  plaiutifif,  who  had 
the  titular  right  to  them,  being  thus  wrongly 
kept  out. 

Held,  that  it  was  not  nsoessary  that 
the  suit  should  have  been  for  a  declaration, 
there  being  no  doubt  as  to  the  second  plain- 
tiff's title,  aiKl  that  it  was  properly  brought 
for  possession. -SADASIVA  PILLAI  v.  KA- 
LAPPA   MUDALIAR.     24  M-  29- 

5  Cause  of  action  — Lease- Document 
constructiou  of— Istamrari  mokurari- Grant 
-Impartible  estate.  30  O.  20.  See  Col.  639 
P.    II. 

6  Cliowdhris  fees  for  suit  for  declaration 
of  right  to  receive  fees  as  ''Cliowdhris"  of 
certain   bazars— Suit    not   maintainable. 

The  plaintiffs  sued  for  a  declaration 
that  they  were  the  "Chowdhris"  of  the 
bazars  in  the  villages  Muhammadabad,  Ghona 
Khairabad  and  Dehna,  and  that  the  defen- 
dants were  not  the  "Chowdhris"  of  the 
said  bazars  and  were  not  entitled  to  take 
chowdhris'    dues. 

Held,  that  such  a  suit  was  not  main- 
tainable. Biiinuk  Chowdhree  v.  Th>i  Collector 
of  Jaunpur,  N.  W.  P.  iJ.  C.  Rep.,  1867,  p. 
271  Biharec  Lall  v  Dabo.<;  N.  W.  P.,  U.  C.  Re  •. 
1867  p.  60  arifi  Ram  Dcehul  v.  Chukhoo,  N.  W. 
P.  H.  C.  Rep  IS69,  p.  29 i,  followed.  BARSATI 
V.    CHAMRU      29  A     bS3. 

7  Claims  under— Appeal — Jurisdiction — 
Value  oi  suit  ior  purposes  of  juricdiction 
— Declaratory  suit  lor  ruleate  of  pioperty 
from  attachment.  71  P  L  R  1906— ^ictf  Col. 
761    ]■.  1. 

8  claims  under  -Section  42  of  the  :~peclfio 
Relief   Aot    nob   applicable    lu— Suits    under 
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Sectiou  283  Civil  Procedure  Oodo- Prayer 
for  further  relief  not  ueceaaary.  2'J  iM.  151 
Col.   439  P.  I. 

9  Claims  uudor  valuation  of — Fjxooution 
of  decroQ — Afctachinunt--Ol").jootion  againsb^ — 
Value  of  suit  for  purposes  of  jurisdioLion 
AWN    1905   P.  37-27  A    410   Col.    101    P.   I. 

10  Doclar&tion  as  to  right — Mortgage — 
Rights  iu  proporty  eifectod —Subsequent  coa- 
duct  of  defaulter -«  C.  L.  J.  185  Col.  650 
P.    I. 

11  Defendant  was  not  pregnant  in  her 
husband's  life  time— Claim  for  declaratory 
— Not  maintainable  -Pleader's  fees. 

N  sued  for  a  declaration  that  B,  his 
aunt,  is  not  pregnant  and  was  not  pregnant 
at  the  time  of  her  lato  husband's  d«atb, 
and  the  suit  was  valued  for  jurisdictional 
purposes  at  Rs.   6,500:  — 

Held,  that  the  suit  is  of  purely  a  spec- 
ulative nature  and  the  Courts  should  re- 
fuse to  exercise  their  discretionary  power 
of  relief  in  favour  of  perions  who  bring 
BUits   of  this   description. 

Held,  also,  that  whore  a  plaint  iu  a  de- 
claratory suit  lika  the  above  has  been  re- 
jected, it  is  not  proper  to  allow  pleader's 
fee  on  the  jurisdictional  value.  bARDAR 
NARAIN  SINGH  v,  MUSSAMMAT  BASANT 
KAUR,    124  p.  W  R  1908. 

12  Discretion-Court's  discretionaiy  power 
as  Lo  grant  of  decree  iu  declaratory  suit  — 
Power  inherent  iu  court  to  stay  or  dismiss 
vexatious  suits — Plaints  for  mere  declaration 
— Advalorem  Court  fees  not  leviable  on.  28 
M.  5C0   Cols.    4244,  32    P.    I. 

18  Discretion  of  first  and  second  appel- 
late Court— Denial  of  right— 6  B,  L.  R.  283 
Col    425   P.    I. 

14  Discretion  exercised  in  favour  of 
plaintiff — Remote  revcrsioaer  by  first  Court 
—  Appeal  Court— Declaratory  suit  by  next 
male  reversioner  while  daughter  is  living — 
1  A.  L.  J.  380  Col,  443  No  152  read  for 
1  A.    L.     J.  388. 

15  Discretion — Th«  nearest  reversioners 
concurring  in  alienation  by  a  Hindu  widow 
— Riglifc  of  remote  reversioners  to  sue.  28  M. 
67    Co?.    445    P.    X. 

l0  Discretion— Nearer  heir-Encumbrance 
likely  to  be  discharged  by  widow  5  C.  W.  N. 
445    Cu!.    125    P.   I. 

17  Further  relief — Omission  to  seek  fur- 
ther relief-Amendment.  128  PR  1907  Col 
444    P    I. 

18  Further  relief— Specific  Relief  Act  {I of 
lb77)  8.42,  provi&o  —  One  ylaintiff  out  of  pos- 
session— Other  plaintiff  in  posscsnoii  in.  dtfoi- 
dani*s  right~-Dccl  i'atory  siiit — Second  suit  fur 
possession. 

Where,    out   of  two    plaii! tiffs    to    a    suit 
for  declaration   of  title,   it  app,^;vred    that  one 
was  not  in    possession    of  the  piop^rty  claim- 
•d,  a'.d    the    other  was   in    pi-^e.-sion    but,  in  ' 
the    right,    of    i  he  defendant     who    had    pre-  | 
vioU'-'y  been  in  po-so.-sio  it —  I 

Jlctd,    thai,    tiiv!    buit    Wcis    biuucd    by  the  j 
expiess    provisions   of     sectiou     42,  Specific' 
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Relief  Act,  and  ouglit  to  be  dismissed.  But 
the  dismidsal  of  this  yuit  would  not  afisot 
the  ri;.;ht  of  these  plain tirf-^,  if  they  were 
entitled  to  possession,  from  inatituti  ng  and 
maintaining  a  suit  for  po.ssosaion.  AKliAR 
KHAN    V.    TCllABXN,    5    A    L    J   610- 

19  Hereditary  trust  -Cunaoquential  relief 
not  claimad— Right  of  adopted  son  15  M  L 
J  456    Col    433    P    I. 

20  ^is  to  heirship  of  a  Taluqdar—Oudh 
Estates  Act — (I  of  1869)  Succession  ^o  a  taluk- 
dfiv'i- -Effect  of  declaration  by  holder  aa  to 
wJio  should  be   his  lieir. 

The  official  enquiries  made  of  talukdars 
at  an  early  period  of  British  administra- 
tion, aa  to  who  were  to  be  their  snccessora, 
were  not  intended  to  derogat*  from  the 
rights  of  talukdars  in  their  heritable  and 
transferable  •states,  To  such  an  enquiry 
an  answer,  in  1862,  made  by  a  sanad  holding 
talukdar,  since  deceased,  who  was  entered 
in  Lists  I  and  II,  f'under  the  Oudh  Estatei 
Act,  1869),  stated  that  she  appointed  to  be 
her  heir  the  father  of  the  present  plain- 
tiff appellant.  The  father,  however,  died  be- 
fore the  talukdar  and  the  son  now  claimed 
that  this  nomination  amounted  to  a  gift 
of  the  talukdari  estate,  subject  to  a  trust 
for    the    life   of    the    talukdar. 

Held,  that  the  answer  of  1862  did  nob 
operate  to  confer  any  estate  upon  the  per- 
son named.— BALBHADDAR  SINGH  v. 
SHEO  NARAIN  SINGH,  27  C  814  =  2  0 
C  372  =  26  I  A  194- 

21  Injunction  —  Consequential  relief  — 
Maintainability  of— Where  relief  by  way  o£ 
1 1  yinction,  which  can  be  aiked  for  is  not 
asked  for— 3  A  L  J  316 -A  WN  1906  P  149 
Col   433   P  I. 

22  Kamiaua  dues  were  not  payable  by 
plaintiffs—Jurisdiction  of  Civil  and  Revenue 
Gouris     113  P.  L.  R,    1905  Uol.  440  P.  I. 

23  Khatib — Suit  of  civil  nature — Declara- 
tion of  exclusive  right  to  act  as  Khatib  and 
for   injunction. 

A  declaration  of  plaintiff's  exclusive 
right  to  act  as  a  Khatib  iu  a  village  and  an 
injuQction  restraining  others  from  acting 
as  Khatib  cannot  be  granted  in  the  absence 
of  any  allegation  by  the  plaiutiS  of  his  be- 
ing distributed  in  the  exorcise  of  his  office. 
15  M.  355,  19  11.  63,  2  M.  L.  J.  83  referred  to. 
MIRA    MOHIDIN  u.  ASAN    MOHIDIN.     17 

M.  L.  J.  421. 

24  Limitation —Suit  for  possession  of 
immoveable  property  when  factum  or  vali- 
dity of  an  adoption  is  in  question,  13  M.  L. 
J.   27—29  M.  291 -See  Col.  1904  P.  I. 

25  Nature  of  declaratory  decree — Alien- 
ation by  widow  partly  for  binding  purposes, 
whether  void — Condition  for  setting  it  aside 
GOURI  V.  TIRQMAYA  BHATTA.  18  M- 
L-  J    17-     See  Hindu  Laio — Reversioner. 

26  Negative  declaration — Succession  to 
JPo'dgn  State — Tqyperah  Raj,  succession  to 
— Act  of  State — Declaratory  suit — Contincjeni 
light — Eight    of  S2iit. 

The   Courta  in     BriUsh   India  have   no 
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jurisdiction  to  decide  a  question  as  to  who 
IB  entitled  to  tuccecd  to  the  Raj  of  a  Foreign 
Sovereign  State  or  to  any  imnioveahlo  pro- 
perty, which  goes  with  the  Raj,  although 
situated  iu  British  territory.  Necllcislo  Deb 
Burmono  v.  BcercUuncUr  Thakoor^  ]2  Moo. 
I,  A.  523,  discussed  and  distinguished. 
Beerchunder  Manikhya  v.  Rajcoomor  Nobo- 
deep  Chiinder  Deb  Burmonon  I.  L.  R.  9  Gale. 
635,  approved.  A  person  cannot  sue  for  a 
declaration  of  his  right  to  immoveahle  pro- 
perty, which  may  never  come  into  existence; 
ft  mere  contingent  right,  which  may  never 
ripen  into  an  actual  existing  right,  is  not 
always  sufficient  to  ground  an  action  for 
such  a  declaration.  KaLhama  Natchiar  v. 
Dorasinga  Trvar,  L.  R.  2  I.  A.  1G9,  Pran- 
ptittce  Koer  v.  Lalla  Futteh  Bahadur,  2  Hay, 
608.  SAMAKE;NDHA  CHANDRA  DEB  v. 
BIRENDRA  KISHOUB  DEB.  12  C-  W- 
N.  777  =  4  M  L  T.  27  =  35  0  777- 

27  Parties,  non-joinder  of-~Sait  for  de- 
claration. A.  W.  N.  1904  P.  11)0—27  A.  138 
Col.  426  P.  I. 

28  Presumptive  heir,  right  to  contest 
alionation — In  presence  of  widow's  issueless 
daughter.     149  P.  R.  1908  Col.  2119  P.  I. 

29  Plaintiffs  chatice  of  succession  to  the 
property  in  suit  very  remote  —  Dismissal  of 
iuit.     51  P.  L.  R.  1908  Col.  442  P.  I. 

30  Eajputs — Declaratory  suit — Declaration 
that  plaintiffs  were  Rajputs — Cause  of  action. 

The  defendant  made  a  statdment  before 
the  revenue  authorities  wherein  they  stated 
that  the  plaintiffs  were  Sheikhs  and  as  such 
not  entitled  to  various  rights  in  the  village 
to  which  Rajputs  alone  were  entitled.  They 
added  that  if  plaintifis  considered  that 
tbey  were  legally  entitled  to  these  rights  it 
was  open  to  them  to  bring  a  suit  iu  the  Civil 
Court  to  enforce  them. 

The  plaintiffs  brought  a  suit  for  a  decla- 
ration that  they  were  Rajputs  of  the  specified 
got  and  for  other  relief.  The  Divisional  Court 
dismissed  the  suit  on  the  ground  that  a  suit 
for  the  declaration  asked  for  did  not  lie  as 
no  cause  of  action  had  arisen  iu    their    fav^r. 

Held,  that  the  judgment  of  the  Divisonal 
Court  was  wrong  and  the  suit  was  maintain- 
able for  the  statement  made  by  the  defend- 
ants gave  a  cause  of  action  to  the  plaintiffs. 
CHAUDHRl  TaSADDUQ  HU8AJN  KHAN  v. 
CHAUDHRI  WAZIR  ALI    KHAN.     9    p.  L- 

R.  1806. 

81  Recite  text  in  a  temple — Suit  for  de- 
claration of  plaintiffs  right — iMaintainability 
of  suit.     28  M.  £3  Col.  930  P.  I. 

32  Registry--Limitatiou  —  Khoti  sharer 
refusing  his  consent.  3  B.  L.  R.  181  Col.  1910 
P.  1. 

33  Religious  eudowmants— Suit  for  de- 
claration that  plaintiff  is  to  be  appointed 
manager  in  prefuronce  to  dafeudauls  not 
maintainablo-Misf  easauce  or  breach  of  trust 
not  alleged.  .-Application  for  leave  to  insti- 
tute suit— 4  A.  "Li.  J.  774— A.  W.  N.  1907  P. 
287   Col.    72  P.    I. 

3^    BigUtt  io  recover    losses    and    expenses 
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contingent  on  an  uncertain  futJire  event — De^ 
cree,  whether  executable— Civil  Procedure  Code. 
{lOOb)    S.  47.— 

Where  a  decree  directed  that  the  plain- 
tiff should  satisfy  certain  debts  due  j)intly 
by  him  and  the  defendant,  and  that,  if  h« 
failed  to  do  so,  and  if  any  cerditois  made 
defendant  pay  any  amount,  the  plaintiff 
should  be  liable  to  pay  the  same  along  "with 
losses  and  expenses,"  to  the  defendant,  who 
should  be  entitled  to  have  the  money  by 
execution  through  the  Court,  Iteld,  that  the 
right  to  recover  losses  and  expenses,  being 
a  right  contingent  on  uncertain  future  events, 
could  not  be  ascertained  in  execution  of  the 
decree  itself,  but  was  merely  declaratory. 
It  could  only  be  enforced  in  a  regular  suit 
instituted  in  that  behalf.  1  S.  L.  R.  184 
referred    to. 

Hdd,  also,  that  the  direction  that  the 
defendant  could  by  execution  recover  some- 
thing which  was  altogether  dehors  the  de- 
cree was  therefore  meani^igless  and  incapable 
of  being  enforced.  GOKALDAS  DWARKA- 
DAS  «.  OTANDAS  DWAllKADAS.  2  Sind. 
L.  R.  33 

85  Rent  for  land  liable  to  reaumption-- 
6  0.    C.    383   See    Declaration    No  2. 

86  Reversioners — Dcclaiatory  suit  by 
remote  reversioners— Existence  of  mearer 
rev:;rsioner— Grounds    of  suit— 32    C.   02  Col, 

437   P.    I. 

37  Reversioners— Suit  by  heir  presumptive 
against  life  tenant  to  restrain  waste  by 
life  tenant-A.  W.  N.  1905  P.  6  Col.  431 
P.   I. 

88  Reversioners— Suit  by  reversioner  for 
declaration  of  their  right  to  redeem  a  mort- 
gage by  a  woman — Discretion — 2  M  L  J  67 
Col    441    P   I. 

89  Reversioners,  right  of,  to  maintain  suit 
for  declaration  of  their  right  against  tuidoio, 
in  lifetime  of  daughter — Hindu  laio- -Birth  of 
daughter's  son  subsequent  to  institution  of  suit^ 
effect  of — Decree  in  reversioner's  suit,  principle 
according   to  which  should   be  given. 

The  brother  of  B.,  a  deceased  Hindu, 
sued  the  widow  of  B.  and  the  porsoj  to 
whom  she  had  mortgaged  part  of  her  hus- 
band's property,  for  a  declaration  that  the 
raortgngo  was  made  without  legal  necessity 
and  was,  tiicrefore,  void  beyond  the  widow's 
lifetime.  At  first  there  was  nj  mention  ia 
the  plaint  of  the  fact  that  there  was  a 
daughter  of  B.  living.  The  plaint  as  origin- 
ally framed  stited  that,  if  the  plaiuiiffa 
survived  tlie  widow,  they  would  be  entitled 
to  possession  ot  the  property.  'I  he  defend- 
ants pleaded  that,  as  there  was  a  daughter- 
of  B.  living,  the  plaintiffs  had  no  right  to 
sue.  The  plaintiff-s  amended  the  plaint  to 
the  effoci  that  the  daughter  was  excluded 
from  inheriting  by  hunily  custom,  and  the 
plaintiffs  would  be  entitled  on  the  widow's 
death,  if  they  survived  her,  to  possessioa 
of  the  property,  and  that  the  daughter  was 
colluding  with  the  widow  and  was  living 
\  with  hor.    The  Manaifi  found  that   the  cus- 
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torn   was    not   proved  and    that   tho  suit  waa 
not   luaiuliiiuablo,  and    dismis^jod    it. 

The  SabordiiKite  Jadgo  agreed  with  the 
Munsiff  that  tho  allogod  custom  was  not 
proved,  but  he  was  of  opinion  that,  aa  tho 
plaintilTs  wero  the  uoartst  pi-osumptive  re- 
versionary heirs  to  th«  fail  owiioi'dliip  of 
thu  oatate  of  B  ,  they  could  maintain  the 
suit,  tho  existence  of  the  daughter  not  with- 
standiug. 

Ileld^  that  the  plaintiffs,  who  were  the 
nearest  presumptive  hoirs  to  the  fall  owner- 
ship of  tho  estate  of  B.,  could  mdiiitain  the 
suit  without  proving  that  the  daughter  had 
refused  without  suilicieut  causa  to  sue,  or 
had  precluded  herielf  by  her  own  act  or 
conduct  from  suing,  or  had  colluded  with 
the  widow,  or  was  concerned  in  the  alien- 
ation. Tho  decree  would  be  given  with  re 
ference  to  the  fact  that  the  plain lilfs  were 
presumptively  entitled  to  possession  of  the 
property,  and  not  with  refareuca  to  the 
question  as  to  when  their  interest  would 
como  into  possession,  which  was  not  mate- 
rial. (Anant  Bahadur  Singh  v.  Raghuuath 
Kuar,   9    I    A    53-8   Cal.   7G9    followed) 

The  daughter  gave  birth  to  a  sou  dur- 
ing the  pendency  of  tho  appeal  and  the 
appellant  urged  that  tho  plaintiffs  could 
not  maintain  tho  suit  owing  to  the  daugh- 
ter's Bon  being  a  reversionary  heir  nearer 
than    them. 

Held,  that  the  plaintiff's  right  to  sue 
existed  when  they  brought  the  suit  and 
they  could  not  be  deprived  of  it  simply  ba- 
cause  they  caused  to  be  the  nearest  mala 
reversionary  heira  since  they  commaoced 
the  suit.  {Govi7ida  v.  Perumdevi,  12  Mad. 
136     followed).     UD,\   v.   DJiiGA     DiN.     5 

0  C  860 

(See  Custom-Pioijab- alienation- Reversioners, 

suit  by). 

40  Right  as  to— Mortgage— Rights  in  pro- 
perty effected — Subsequent  conduct  of  defaul- 
ter.  8  C    L   J   185  CJol   650   P  II. 

41  Right  as  to  — Bank  of  Bombay— Right 
of  a  shareholder  to  inspect  register  of  shave- 
holder  of  the  Banlc.  12  0  W  N  825-32  B 
466  (P   0)    Col  9  P  II. 

42  Right  of  worship  by  different  sects  — 
Dedication  to  particular  sect.  35  0  294 
Col   2101    P  I. 

43  Suit  by  a  secured  joint  creditor  of  a 
partnership  business  against  the  other  joint 
creditors  and  the  partners  and  their  separate 
creditors — Suit  for  declaration  ot  the  right 
of  plaintiff  and  other  joint  creditors  to 
priority  over  separate  creditor  and  for  in- 
junction against  payment  of  certain  money 
in  coui't  to  tha  latter,  maintainability  of  suit 
— WOOPENlJRA  NARAIN  SEN  v.  AQHORE 
NATIl  CHATTERJEE.  8  Q.  W-  N-  498-  See 
also  Right  of  Suit. 

44  Son's  declaratory  suit  against  father's 
mortgage— Attachment  of  joint  Hindu  family 
propertv  in  execution  of  dccreo  against  fa- 
ther.    1    O.    0.    53   Col.    428  P.  I. 

45  Talukdar's  liability  to  assessment,  uot 
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in  issue  —  Separate  t'^nancy  —  Measurem'int . 
TH1<M3ANK  01.^  lIU:iDaST\N,  CHINA,  JA- 
PAN LD.  v.BkBU  SfllB  DYAL  TEWARY. 
8  C   L  J.  329 

See  Reg.  VIII.  of  1793  (Bengal  Dtcennial 
Settlement). 

46  Title— Omus  of  proof  as  to  title — Adversi 
2yossession',  effect  of --Grant  of  Palta,  whether 
confers  new  title. 

A  party,  who  is  in  full  possession  of  cer- 
tain property  of  his,  '•nd  is  in  exorcise  of  all 
rights  in  respect  of  it  but  soaks  for  a  mere 
declaration  in  connection  with  tho  same,  la 
bound  to  establish  his  title  thereto  by  moans 
of  positive  evidenco  of  such  title.  But,  how- 
ever, although  ho  may  fail  to  make  out  that 
he  acquired  hia  title  to  the  property  in  tha 
very  manner  alleged  by  him,  yot,  if,  admit- 
tedly, he  is  found  to  have  been  in  possession 
of  the  property,  for  over  12  years,  the  effect 
of  such  possession  would  bo  to  extinguish 
other  titles,  if  any  existed,  and  he  would  be 
entitled  to  tho  declaratory  decree  sought  to 
be  obtained    by  him.     10  T.  L.  R.  70  followed. 

H(fW,  also,  that  a  mere  grant  of  a  Putta 
confers  no  new  title  except  in  those  special 
cases  where  the  Patta  itself  constitutes  the 
title  dead  for  the  land.  2  M.  333;  20  W.  R. 
104  ;  20  B.  798  ;  21  I.  A.  99  and  14  T.  L.  R.  140 
referred  to.  PADMANABHAN  NILAKAN- 
DAN  V.  KUNCHEBN    NADHAN.     21   T-    L- 

a  67. 

47  Title — Valuation  fixed  for  purposes  of 
jurisdiction — Court's  power  to  fix  valuation 
when  it  is  disputed.     31  B.  73  Col.    100   P.    I. 

48  Title-  Suit  by  a  person  in  possession 
for  a  declaration  of  his  title  to  certain  im- 
moveable property  —  Defendant  entered  ag 
owner  in  revenue  papars.  110  P.  R,  1907  Col. 
1909  P.   I. 

49  Title  not  proved— Possession  as  basis  for 
declaration. 

No  doclaration  can  be  given  on  the  mere 
ground  of  pogsession  ;  title  must  be  proved. 
RAJ  NARAIN  v.  KHOBDARI  RaI.  6  C*  W. 
N. 724. 

50  Under-proprietary  rights— Defendant 
has  none — Jurisdiction  of  Civil  Court — Laud- 
lord  and  tenant.  4  0.  C.  175,  See  Declaration 
No.  3. 

51  Will — Court-fees — Doclaration  of  in- 
validity of  adoption — Jurisdiction — Rejection 
of  plaint,     23  M.  260  Gol.  432  P.  I. 

Decree. 

1  Accounts— Restraint  of  trade  — Gonti- 
nuouB  causa  of  action — Damngjs  previoui 
and  after  the  institution  of  suit  — Djcrea 
directing  accounts.  7  B  L  R  107—29  B 
107   Col    294   P   I. 

2  Additions  in— Power  to  amend  decree 
—Jurisdiction.     31    B    447    Co)    1484   P    I. 

3  AdjudioitiOQ — Withdrawal  of  suit  on 
appeal— Partition  suit.  29  B  13  Col  1281 
P   I. 

4  Adjudication  —  Order  — Appeal  —  Inter- 
pleader suit— 4  A  L  J  683— SO  A  22  Col  906 
P    I. 
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5  Adjustment  of  decree  by  a  subsequent 
decree  — Purchaser  from  judgement  debtors. 
7    C    W    N    54    Col    20r^0   P    I. 

6  Adjustment — Question  relating  to  exe- 
outiou — No  application  for  cxocutiou  before 
Court—  ^ppoal.     7    C  W  N  172    Col    1101  P  I. 

7  Adjustment  —  Parties  —  Party  against 
whom  a  nuit.  is  dismissed.  Obi  lotioiis  to 
attachment    by.     29  0  GOG    See  CuL    1122  PI. 

g  Administration — Suit,  form  of  — Joint 
property — Exclusive  enjiymont  —  One  co- 
sharer  dealing  exclusively  with  i:)iut  proper- 
ty.    27.  A.  88.     See  Col.  tj'->7.    P.  11. 

9  Against  defaulting  proprietor — Parties 
—  Revenue  Sale — Auction  purchaser  not  a 
representative  ot  defaulting  proprietor  - 
Evidence— Thak  map— y  G.  W.  N.  333. 
See   Col.    988  P.   I. 

10  Against  several  co-widows- Appeal  by 
one  of  them — Power  of  A  p  );llato  Court  to 
disturb  the  decree  as  agaiiust  non-nppealing 
widows.     2i  P.  L.  R.    1903    Col.  150  P.  I. 

11  Alteration  oJ— Execution  of  decree — 
Agreement  varying  or  satisfying  decree — 
Sanction  of  court.  14  M.  L.  J.  359  Col.  950 
P.    I. 

12  Alternative  relief — Contending  defend- 
ants— Prac'ice.     Power  of   Appelate  Court. 

If  in  a  mortgage-suit,  in  which  the 
plaintifis  ask  for  relief  against  two  sets  of 
defendants  in  the  alternative,  the  first  Court 
gives  a  decuae  against  one  set  of  defendants 
and  dismisses  the  suit  as  against  the  other, 
the  Appellate  Court  has,  on  appeal  by  one 
sec  of  defendants,  in  whicli  the  other  set 
of  defendants  is  made  a  party  respondent, 
power  to  alter  the  decree,  so  as  to  m-ike 
the  latter  liable,  the  real  contest  in  the  case 
being  between  the  defendants.  Upendra  Lai 
Mnkerjee  v.  Girindra  Nath  Mukerjee,  T.  L. 
R.  25  Calc.  565,  Hudson  v.  Bnsdeo  Bnjpye 
I.  L.  R.  6  Calc.  109,  and  Rnpjaun  Bibce  v. 
Abdid  Kadir  Bhmjan,  I.  Tj.  R.  31  Calc.  643, 
followed.      ISWARDHAUL   v.   SAHEBZaDI. 

12  OWN  720  =  35  C  688 

13  Ambignity — Executing  courts  duly  of. 
Where  there  is  ro  ambiguity  in  a  de- 
cree, the  duty  of  the  executing  court  is  to 
carry  the  orders  of  the  decree  into  elToct 
as  being  conclusive  between  the  parties, 
whether  it  may  or  may  not  be  disputabl« 
in  point  of  law.  MAHARAJAH  OP  BH A- 
KATFUR  v.  ram  KONNO  Dk.I  (LOUD 
HOBHOUSE,).  5  C-  W-  N-  187  =  3  B.  L- 
R    51-28  I  A  85=23   A  181/(P.  C  ). 

14  Amendment  of — Sufficient  cause  -Ap- 
peal—Limitation.  32  C.  908— See  Col.  1739 
P.   L 

15  Amendment  of — Order  amending  a 
decree  not  in  conformity  v/ith  the  judge- 
ment— Appeal  from  such  an  order.  28  C. 
177  cm.  1341  P.  1. 

16  Amendment  of — Gift  to  Khanadamad 
by  childless  male  proprietor — Waraich  Jats 
of  Gujrat  i -istrict.  28  P.  R.  1905—82  P.  L.  R. 
1905    Col.    2113  P.  I, 

17  Amendmout  of  decree  after  satisfac- 
tiou — Decree  for  joint  possesaioa — Eroah  suit. 
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12  ?I.  L.J    96   Col.  U86   P.  I. 

18  Amendment— Gonsont  decree  7  C  W 
N    880    Col    1483    P    I. 

19  Amondmont— Costs— Execution  of  doo« 
roe  — Limitation.     24    IM    25  Col   2010   P    I. 

20  Amondmont  — Appeal  — Revision  Order 
—  Am  ndment  docroo.    24  M  616  Col  1317  P  I. 

21  Appellate  ordor  of  a  Cullector  in  a 
rent  suit  returning  a  plaint  for  presenta- 
tion to  proper  Court.  27  A  21  Col  423 
P    II. 

22  Application  for  postponement— N  ppeal 
against  order  refusing  assignee  to  b(>  brought 
on    record.     24    M   252   Col   412  P  li. 

23  Application  for  amount— Appeal  to 
Privy  Council — Order  "  mada  on  appeal" — 
30    C    079    Col    1292    P    I.  * 

24  Asoignce— Djcr'^Q  in  iho  alfcernativo, 
lof<ality   of    29    M    505    Col    1979    P    1. 

25  Assignee  not  pirtyto  appeal —Resti- 
tution—Ex 'CuMon  by  as'iignea  of  decree.  5 
OWN    426   Col    13G6    P    J.   No    I7l7. 

Note— 6     C    W  N    4.-i6   read    for  6   C    \7 
N  426. 

26  Assignment -D  "croo  for  rent  obtained 
by  a  landlord  wiao  cjasjs  to  havo  interest  ia 
the  land — Execution  of  decree.  6  C.  W.  N. 
91  Col.  144  P.  H 

27  Attichment  of  — D.'croe  attached  aftec 
sale  but  byloro  confirmatiou.  11  0.  W.  N. 
158  Col.    1172   P.  I. 

28  Award     a    decree  —  Land    acquis! tioa 

—  Award— Execu  ion  proceedings —  .Appeal  — 
C.>t:tem-pt  of  court.  53  P.  R.  1906  Col  860 
P.I. 

29  Awarding  intAi-est  — Decree  as  to  inter- 
est amended.  A.  W.  N  1005  P.  63  Col.  1485 
P.  I. 

30  Badly  draio a  up  —  Ambiguous  or  defec- 
live  decree — Decree  interpreted  with  refcrencQ 
to  the  pleadings  in  the  suit. 

Wbero  a  Court  has  to  execute  a  decr.>e 
which  is  badly  drawn  up  and  ambiguou-.-,  it 
is  permi.'^sible  to  refer  to  the  pleading.s  in  the 
suit  in  which  the  decree  wa-;  passed,  in  oi-dec 
to  ascertain  its  precise  meaning  A.  W.  N". 
(1890),  p.  75,  13  A.  343,  IS  A.  344,  N.  W.  P  H. 
C  R.  1870,  p.  415  roferre  1  to.  NISAR  HUS- 
SAlNy.  ALLAH  BAKHSH.  5  A-  L  J.  742 
=  A- W-  N1908  P    257- 

31  Ba.sed  upon  piiv.iio  award  Award  «uti 
aside  by  court  -Appeal.     A    W.  N.  1908   P.   54 

—  5  A.  L   J.  160-30  A.  151  Col.  1/09  P.  1. 

32  Bemimidar  agvinst — Benofic  al    ownoc 

—  Bound  hy  the  decieo.  30  A.  30  Col.  21 
P.  1 1. 

32  (a)  Cancellation  of — Decree  obtained  by 
fraud  — Remedy.  5  0.  W.  N.,  559  Col.  180 
P.    1. 

33  Challenging  by  -Revieio  or  suit — Reg- 
judicata. 

The  validity  of  a  decree  may  be  chal- 
enged  either  by  an"  application  for  review 
or  by  a  suit  to  set  it  aside  10  C,  6L2 
folio  wad. 

When,  however,  a  party  has  elected  to 
proceed  by  way  of  review  and  the  matter 
has  been  decided   against  him,  he    cannot  ba 
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allowed  to  have  recourse  to  the  remedy  by 
way  of  suit,  oven  though  ho  seeks,  in  the 
BUit  to  challenge  the  validity  of  the  decree 
on  grounds  which  ho  did  not  take  but 
alight  have  taken  in  the  review  proceed- 
ings. 

The  decision  upon  the  questions  raised 
and  decided  in  the  review  proceedings  Is 
resjudicata.  25  0.  571  and  23  =  78  rolled  upon, 
RAM  GOPAL  MAJUMD.AUt;.  PRAS..KNA 
KUMAH   SAMAD.     2  C  L   J.  508- 

34  Character — Landlord  and  tenant— De- 
cree for  rent— Execution.  7  0.  L.  J.  052=35 
0.  737  Col.  122  P.  II. 

'.  35  Collectors — Decision— Summary  suit — 
Madras  Rent  Recovery  Act  S.  G9— Appeal 
26.  M.  518  Col,  909  P.  I. 

86  Common  grounds  of  appeal— Finding— 
Section  644  of  the  Code  of  Civil  Procedure. 
It  is  only  when  the  Court  bolow  has 
made  a  decree  against  several  defendants 
upon  a  finding  which  applies  equally  to  all 
of  them  that  the  Appellate  Court  may,  on 
tbe  appeal  of  any  one  of  the  defendants, 
reverse  cr  modify  the  decree*  in  favour  of 
all  the  defendants  (section  644  of  the  Coda 
of  Civil  Procedure).  20  A  8;  22  A  386  re- 
ferred to.  RAJA  SETH  GOKALDAg  AND 
R,  B.  BALIiABDAS  v.  THE  JODHPUR- 
BIKANIR  RAILWAY  COMPANY.  15  n  P 
L  E  1902  P  116. 

37  Compromise— S.  375,  629— Scope  of  dec- 
ree passed  on  compromise.  6  C  W  N  iS5 
Col  1601  P  I. 

88  Compromise— No  appeal-Compromise 
d«crea— Directions  as  to  coats,  app«al  against, 
maintainability  of.  2  N  L  R  49  Col  679 
P   II. 

89  Compromise  before  It  is  incorporated 
in    decree      109  P   L  R   1903  Col  1597   P  I, 

40  Compromise  decree— Bevinv-Subsequfnt 
Buit  to  set  aside  the  decree  -Matltrs  i7i  issue 
same— One  ground  not  taken,  in  review- 
Trial  by  piece  meal— Besjudicata— Fresh  suit 
— Maintainability, 

The  plaintifa  brought  throe  Buita  and 
the  appeals  arising  out  of  them  were  com- 
promised in  the  Court  of  the  District  Judge 
and  decrees  were  passed  accordingly.  Being 
dissatisfied  with  these  decrees,  they  applied 
for  review  of  judgment  and  in  course  of 
the  procoedings,  a  second  compromise  was 
arrived  at  and  a  modified  decree  was  pass- 
ed. Tho  plaitilifTs,  however,  again  applied 
for  ravlr-.Y,  but  iiie  District  Judge  rejected 
the  apr.iication.  They  then  obtained  rules 
from  tt  0  High  Court  which  were  discharged. 
Failing  in  this,  they  instituted  a  suit  to 
have  the  compromise  decree  set  aside.  The 
mrxin  ground  of  the  pU.iutifIjs  for  the  ap- 
plication for  review  was  that  their  pleader 
had  no  authority  to  compromiae  the  cnse. 
Eeld  that  in  such  a  case,  two  modes 
of  procedure  were  op-n  to  them,  either  to 
proceed  by  way  of  suit  or  by  an  applica- 
tion for  review  of  tho  judgment  sought  to 
be  s^fc  aside,  the  latter  being  the  more  re- 
gular modi  of  procedure.    Ashootosh  Ohaud- 
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dra  V.  Tara  Preianna  Ray  (I  L  R  10  Cal 
612),  r«lied  upon.  Tho  'pluintif!*  having 
elected  to  proceed  by  way  of  royicv,  and 
there  having  been  the  common  question 
regarding  tho  aulbority  of  tbu  pleader,  di- 
recliy  and  substan  Lially  ii.  issue  which  was 
hoard  and  fiutlly  decided  in  the  proceed- 
ings for  review,  tins  suLhequeut  suit  is  bar- 
red by  red  j;idic*t.a  Koyi*s  Ghai.dra  v. 
Tarak  Nath  (I  L  R  25  Cal  571)  and  Bha- 
giw.inbuitte  v.  A.  H.  Forb.s  (1.  L.  R  28  Oal. 
78)  referred  to.  The  fact  that  one  of  tlie 
grounds  takon  in  the  rej^ular  suit  namely, 
that  the  cjmpromi»o  weub  beyond  tho  sub- 
ject matter  of  tbe  original  fcuiL,  was  not  sob 
up  upon  tho  applicatjou  for  review  cannot 
givu  tbem  jurisdiction  to  bring  the  subie- 
quont  buit.  Tho  pUintifte  ought  to  have 
raised  in  review  all  the  pjinte  tL.ey  intuiided 
to  rely  upon,  and  they  are  not  entiUed  to 
pursue  their  remedy  piece  mu»l.  RAM  GO- 
PAL  MOZUMDA  li  «.  PUaSUNNa  KUMAR 
SANYAL.    IQ    C    W   H   5-i8 

41  Gvrtdition  —  When  inch  dtcree  siinply 
confirms  decree  of  lower  Court,  it  dues  -not 
enltirge  the  time  fixed  by  iht  orujiital  dtciae 
for  the  ptrfo'inaici  of  Ciidicio/t  prectdent-- 
Appeal,    dtcne  in. 

The  decr««  of  tba  lower  C'qurt  provided 
that  'on  the  plainiifl'a  paying  Into  Court 
the  balance  of  cjosiieratiju,  U<  10,  wituia 
a  mouth  from  Ibis  d^te,'  defendant  should 
execute  a  ftaie-deud  of  the  euit  land.  The 
mouey  was  not  paid  within  tho  month 
and  tho  defendant  prjferrei  aa  appsal  after 
the  expiry  of  the  mjutb.  Tho  Appt.Uata 
Court  simply  confirmed  tlie  ^ecree  of  the 
lower  Court  and  dinmissed  th«  appeal. 
Within  a  month  of  the  »ppcaliate  decree 
the  plaintiff  depoeited  R«.  10  and  applied 
for  exjcation  of  the  decree. 

Held,  that  he  was  not  entitled  to  exe- 
cute the  decree,  as  he  had  cot  made  pay- 
ment within  the  time  fixed  by  the  original 
decree  and  as  the  appeli&te  decree  cannot 
under  the  circumstances  bo  held  to  have 
enlarged  the  time  fixed  by  the  original  de- 
cree. The  appellate  decree  eimpiy  confirm- 
ing  the  original  decree  cannot  bo  read  ai 
giving  the  plainti3  o'iie  month  from  the 
date  of  the  decision  on  appeal.  Such  aa 
extension  can  be  claimed  only  if  expreg.ly 
or  impliedly  given  by  the  Appellate  Court. 
Bhup  Indar  Singh  v.  Bijai  B.iUadur  Singh, 
(I,  L.  R.  23  All.  155),  diiii;  guibhed.  RAMA- 
SWAMI    KONE   V.  SUNDaUA    KONh..     17 

Jd-  L.  T.  495  =  3  M.  L-  T  26  =  31  M.  S8. 

42  Couditi  cal  lor  sale  in  mortgage  suit 
puts  an  end  to  the  suit — Apphoaiiou  after 
preliminary  decree  for  sula  in  mortgage  suit 
—  An  application  for  bringing  the  reprtseu- 
tativea  of  a  mortgagee  who  died  after  the 
preliminary  decree  for  sale  is  not  governed 
by  Act  175  A.  Limitation  Act  (1877;— ME- 
HARI  BIBI  V.  YAKUB  ALL  U  C- W- N". 
156 

43  Consent  decree- Execution  of  daoree 
executing  Court  can   not    question  jurifsdic- 
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tiou    ul   court  passing   decree.     7  B  L  U  059 
Col.    142   P.  I. 

44  Consent  dr^crea— Corapromise— Jiirls- 
dictir.n-5  0.  W.  N  ,    877   Col.    15U3  P.  I, 

44  (>»)  Consent  dec;o«  -Effect  of  br^iaoh 
of  thfl  terms  of  tho  d'*ore'i  on  th«  parh  of 
pUintiff  -5  0.  W.  N.  i'JOl  P.  536=23  C.  557 
Col.    337  P.  I. 

45  Constructioti  of — Suit  for  mon»y  against 
fathtt  and  sons — Decrte  ni  }lrit  Court — Ap- 
peal to  High  Court — Execution  by  decree- 
holdir — Attachvient — Decree  modified  by  High 
Court — Effect  of  modification  uj>on  attach- 
Tiitnt. 

Th«  plaintiff  aued  the  father  and  his 
■ODi  for  recovery  of  money  and  obtained  a 
decree  in  the  first  Court.  On  appeal  tho 
iicrea  was  modified  and  it  was  directed 
that  tho  sliare  of  the  father  was  liable  but 
that  no  order  was  to  be  passed  in  respect 
of  tho  ions  except  that  they  should  boar 
their  own  costs.  Before  the  decree  of  the 
Appellate  Court  the  creditor  attaclied  the 
joint  property  of  the  father- and  his  eons 
(Including  tho   shares   of  tha   latter). 

Heldt  (1)  that  only  the  father's  share 
wai  liable  and  that  the  shares  of  the  sons 
wero  not  liable,  and  (2)  that  tho  decree  not 
being  reversed  tha  attachment  as  regards 
tho  father's  share  subsisted.  VRNK\TA- 
RAMA     IYER  V.   DURAI3AMI   IYER.     15 

M.  L  J.  877 

46  Construction  of — Awrird  and  decree 
upon  avjard  passed  against  minor  son  of  the 
mortgagor — Ejjict  of. 

Venkatarao  and  his  brother,  Dashrath, 
executed  a  rr.ortgsga  bond,  wh'^reby  certain 
Watan  property  was  charged.  After  the 
death  of  Daahrath,  Venka'arao  purporting 
to  act  on  behalf  of  his  brother's  minor  son 
fts  well  as  for  bim5'»lf,  agreed  to  an  award 
Khich  provided  that  in  default  of  payment 
of  mortgage-money  in  tha  manner  agreed 
the  plaiutifE  was  to  recover  the  debt  from 
tho  aefenda'its  by  rocourae  to  execution.  At 
the  date  of  the  decree  Dashrath's  sou  was 
majir,  but  it  did  not  appear  that  tho  docroe 
wa^  passed  in  hia  preaunce.  In  execution 
of  this  decree  the  mortgagee  sought  a  Bala 
of  tha    Watan    property. 

IlfJd^  tha^  iha  award  was  not  ati  a^ard 
against  the  minor  eon  in  his  personal  capa- 
city. There  was  no  personal  decree  v  hich  ' 
could  be  executed  by  a  sale  of  tho  son's  ■ 
interost  in  the  Watan,  nor  was  that  interest  \ 
assets  of  Dashrrith's  estate.  NaUVYaN  ' 
DASHRATH  u.   RAMRAO     BHUJANGRAO.  \ 

t  B  L   R.  482.  I 

47  ConstrucLioyx   of  —  A^rtnation  on  appeal  ^^ 
— M'sne    prfits. 

Where  tha  original  court  granted  a  de-  i 
cree  for  possession  with  future  m':;nane  pro-  ; 
fits,  anl  "a  appeal  Her  Majesty  in  Council  '• 
affirmed  i  hat  decree  without  oxprossiy  meu- ' 
tioning    t.he  mssr.a  proiits:—  I 

Htli,    that   tha    Queen's     order   granted  j 
mesne    profits    by    roferonce    to    tho    origititil 
decree.     RAJA   BHUB    INDAR    BAHADUR  , 
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SIN(}1{   V.    niJAI     BAUADUR    SINQH.     5 

C  W.  W.  52. 

48  Construction  of  *-Ex<»cution  against  tha 
Judgratnt  debtor  admittedly  not  in  posies- 
slon  of  the  moveable  property  CO  P.  W.  R. 
lUOS  Col:  143o  P.  I. 

49  Construction  of — Execution  of  decree  - 
Execution  Court  not  competent  to  vary  decree 
in  execution   proceedings. 

In  execution  of  a  decree  for  pog30«?3ion  of 
land^  p*ssed  by  tho  Subordinate  Julga  and 
mainly  coufirm'^d  by  tha  High  Court,  the 
defendants  all  ged  that  tha  p'lrcals  of  land 
sued  for  by  the  plaintiffs  as  kasht  land  ar« 
kamat  land,  and  can  only  bolong  to  the 
proprietors  of  tho  village  in  which  it  lief, 
and  that  as  tha  plaiutiffd'  claim  to  the 
mjz/ais  in  suit  ia  which  tho  parcels  of  land 
in  dispute  lay  had  been  negatived,  thay 
could  have  no  claim  to  tha  parcels  ia 
question.  The  Subordinate  Judge  pointed 
out  how  tho  case  stood  upou  the  pleading* 
and  decrees;  iutimatol  that  it  was  not  I6t 
him  to  inquire  how  the  High  Court  would 
have  acted  if  it  had  been  proved  that  the 
land  claimed  as  k'lrJU  was  really  ki,ma.t,  a'ld 
held  that  tha  plaiutif!  must  get  possassioa 
according  to  the  docrea  under  execution. 
On  appeal  the  High  Court  remanded  tho 
case    for     further   inquiry. 

Hfld,  setting  aside   the   order   passed    by 

tho  High  Court  that  the  decree  to  bo  executel 

was  plain  and  not  ambiguous   and  there    w.'is 

no   difficulty    in   identifying    tha   pircaU     of 

land  awarded  to  the  pUiutifTs.     To   SAy  th  »t 

tha  plaintiffs  shall  not    have   them  bcc^us?  ia 

tho  process  of  execution,  the  defendants  ri'»e 

a   new   question   as   to    the    nature    of    thaic 

relation  to  tlia  vimzn,  is  t )  rehear  tha  decree, 

and  not  to   execute  it.     UDWAMT  SINGH  u. 

TOKHAN  SINGH,    3    B- L-  R-    318  =  23  0. 

853  (PC) 
60    Constructioyi—L  i  cen  s  e— Profit     "  -3 

prendrt" — Bfsjudlcita. 

A  previous  decree  recognising  tha  right 
of  apvrty  as  liceusoo  should  not  be  so  cou- 
stru'Kl  as  to  m\  viif7  ^»^''  privilege  into  pro- 
prietorship. A  decree  cannot  effect  a  transfer 
of  prop-^rty.  SAIYID  WAJIi)  ALT  SIIAEI  y. 
MUSAMiMAT  UMRAI  BIBI.  1  A-  L.  J.  621. 

51  Construction  of  dicrce—Lkcree  of  App^h 
late  Cjurt  dismifiing  appeal— Construction  for 
purposes  of  execution--  D  cref.  when  to  be  inter- 
preted in  light  of  judgment  —  Execution  of 
decree. 

The  decree  which  tho  Lower  Court  passed 
against  fc).  and  in  favour  of  P.  was  for  th» 
execution  of  a  dood  of  sab  in  term?  of  "  the 
draft  s.-vlodeed  A5."  The  appollato  decr.-a 
m'^rely  dismissed  tho  appeal.  When  R. 
applioJ  in  execution  of  decree  to  hwQ  the 
BAlo-doed  executed  in  terms  of  the  draft  sale- 
deed  A5,  D.  objected  that  the  decree  wag 
incapable  of  execution. 

lldd,  that  because  tha  decree  of  the 
Appellate  Court  did  not  contain  any  direction 
as  to  the  nature  of  the  saladf^ed  to  be  execut- 
ed, it  waa  not  incapable  of  execution. 
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Held,  tliat  where  the  decree  to  be  execut- 
ed is  Lho  douioe  of  an  AppollaLo  Coarb,  aud 
whero  such  decree  meroly  coulirms  the 
decree  of  the  Ouurt  below,  the  terms  of  the 
decree  of  the  Lower  CourL  nuisL  bo  looked  at 
for  the  purposes  of  the  exccuUou  of  the 
decree  of  the  Appellate   Court, 

Held,  that  a  Court  cauuot  look  at  its 
judgmont  to  iuterpet  its  decrte,  when  the 
language  of  the  decree  is  plain  aud  unambi- 
guous. It  is  only  when  the  terras  of  a  decree 
are  ainljiguous,  that  it  can  be  interpreted 
in  the  light  of  the  jutlgmciit.  KASIM  ALl  v. 
MAN  IK  CHAMD.     5  Q.  C-  85- 

52  Construction  of — Purchaser  under  a 
registered  deed  whether  entitled  to  priority 
over  purchaser  in  execution  of  a  subsequent 
decree  obtained  by  a  piior  mortgage  under 
an  unregistered  deed.  SOWN  419— ?8 
C    139   Col    491   P  I. 

58  Construction  of— Decree  upon  mort- 
gage of  imraovoable  property — Money— De- 
cree.    G  C   W    N    5  Col    1554    P   I. 

54  Construction  of. — See  Consirticlion  of 
deciee   Col  527,   528  P   II. 

55  Contempt  of  coart— Order  passed  in 
exercise  of  powor  to  punish — Appeal  treated 
as  revision— 2  A  L  J  18  -27  A  3B0  Col  904 
P   I. 

56  Contract  in  darogation  of— Question 
to  execution — Court  incouipe'.ent  to  go  bo- 
hind  decree.     6  C  W    N  79G  Col    606    P  II. 

67  Copy  of— Necessity  for  appeal — Appeal 
filed  without  a  ccpy  of  decree— Sufficient 
cause.  91  P  L  R  1903—22  P  R  1903  Col 
1873    P    I. 

58  Co-sharer  -Execution  of  one  by  an- 
other from  pobsession  aud  enjoyment  of 
joiut  property — Form  of  decree— 2  A  L  J 
256   Col   658  P    II. 

69  Co- sharer  dealing  exclusively  with 
joint  property— Remedy  of  other  co  sharers 
—Declaratory  deGiee-27  A  88  Col  657 
P    II. 

60  Co-sharers — Joint  property —  Tress — 
Plan  led  with  the  consent  of  co-owners — 
Suit  for  joint  possession  and  removal  of 
the  treeb— Furm  of  decree.  AWN  1905 
P    ]60   Col    649    P    11. 

61  Creating  charge  on  property— Pro- 
perty at-certaiuable  though  not  specified, 
ideutilication  of  property— 24  M  689  Col 
892    P  II 

6'2  Directing  sale  of  mortgage  property 
— Costs  if  can  be  recovered  from  the  mort- 
gagor port'onally.  12  OWN  364.  Col  693 
P    1. 

63  Directing  of  wakf  property  Claim 
as  trust  properly  against  its  attachment 
—18    M    L    J    2l"  Col    1125    P    I. 

64  Describing  proptirLy— Execution  of 
decree-  Amendment  ol  decree  after  rejection 
of  appro!  under  o.  551  C  P  C,  74  P  R  1905 
Col    1437    P.    I. 

66  Definition — Decree  directing  accounts 
—  CompMnv— Liability  to  account.  29  B  107 
Col   294   P   I. 
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66  Dismissal— Order  rejecting  an  ap- 
plication under  S.  50  is  a  decree  and  appoal- 
ablo.     8  C  W  N  749   Col   522   P   I. 

67  Dismissal— EITect  of  dismissal  of  ap- 
peal—Amendment  of  decree,  -SO  A  240  Col 
1655    P    I. 

68  J^ffi'Ct  of  lyrevioxis  siiii — Previous  suit 
on  the  bai>is  of  jussnsion  lollhout  tille,  dis- 
iui!>sal  of —  Dispossess  oil,  by  plaintiff  in  the 
picvioiis  suit — Prtviuvs  decree,  effect  of — 
Title,  tvant  of,  oj  idaintiff  in  suhseqiunt 
suit. 

Defendants  brought  a  suit  in  1886  for 
a  declaration  of  their  title  and  to  recover 
possession  of  the  lands  in  suit  against  the 
plaintiff.  The  suit  was  dismissed,  defend- 
ants having  failed  in  that  suit  to  prove 
their  title.  Defendants  subsequently  dis- 
possessed the  plaintiff  in  1690  and  plaintiff 
instituted  the  persent  suit  in  1896  but  could 
not  prove   his    title. 

Held,  that  the  effect  of  the  decree  in 
the  previous  suit  was  to  declare  as  against 
the  present  defendants,  that  plaintiffs  pos- 
session was  lawful  ;  and  such  being  the 
case  and  the  defendants  being  wrong- 
doers and  having  no  title,  the  plaintiff  in 
the  present  suit,  on  the  basis  of  the  decree 
in  the  previous  suit  and  hii  previous  law- 
ful possession,  is  entitled  to  recover  posses- 
sion if  the  lands  are  the  same.  Nasu  Chaud 
Gaita  And  others  v.  KanCbiiam  Bagaui  (1899) 
3  C.  W.  N.  568  Govind  Chuuder  Koudo  and 
others  v.  Taruk  Chunder  Bose  and  others 
(1877)  I  L  R  3  C  145  Ismail  Arilf  v.  Mahomed 
Ghous  (1893)  1  L  R  20  C  834  distinguished. 
PAZLUR  RAHMAN  CHOWDHUY  v.  RaJ 
CHANDER    SEN.     6  C  W  N  284- 

^Q- Erroneous — Civil  Procedure  Code  (Act 
XIV  of  1882),  Section  2U— Execution  of 
dicree — Decree  for  redem^tuun  loruiogly  fram- 
ed—Fresli  suit  for  possessi07i  on  false  allega- 
iions — Pleading;^. 

The  plaintiff  held  a  usufructuary  mort- 
gage of  13  bighas  of  land  which  was  sub- 
ject to  five  prior  mortgages.  He  sued  for 
redemption  of  one  of  these  prior  mortgages 
which  was  last  in  point  of  time.  The  prior 
mortgagee  contended  that  the  mortgagor 
must  ied(  em  all  the  five  mortgages  in  his 
favour.  The  earlier  four  mortgages  af- 
fected an  area  of  15  bighas  and  also  a 
part  of  the  13  bighas  mortgaged  with  the 
plaintiff.  A  decree  was  passpd  for  redemp- 
tion of  the  five  mortgages  according  to  the 
contention  of  the  prior  mortgagee.  The 
amount  adjudged  due  was  paid  into  Court 
and  the  plaintiff  applied  to  be  put  ii.to 
possession  of  the  13  bighas  and  of  the  15 
bighas.  As  by  mistake  the  redemption  deciee 
omitted  to  award  possession  of  15  bighas,  the 
Court  refused  to  allow  possession  of  that 
laud  in  execution.  The  plaintiff  brought 
the  present  suit  for  recovery  of  proprietary 
possession  of  15  bighas  of  the  laud  alleging 
that  he  was  in  lavifful  possession  of  it  and 
the  defendant,  prior  mortgagee,  had  wrong- 
fully disposstajied  him,    It  \Ya.s  fouud  that  the 
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plaintiff  was   never  in    possession  and  there- 
fore was  never  fijoctod. 

Held,  that  the  plaintiff's  suit  must  be 
dismissed  for  the  cause  of  actiou  alloged  by 
the  plftintif!  had  not  accrued  Wlion  the 
plaintiff's  application  was  refused  by  the 
execution  (Jourb  in  regard  to  the  land  in 
suit  there  Avere  two  courses  open  to  him, 
if  ho  considorod  the  ox'^cution  Oourtp  had 
wrongly  interpr(.'ted  the  rudomption  decree 
he  miglit  have  appealed  agiinst  that  order 
under  section  241  of  the  Civil  Procedure 
Code,  or  if  he  considered  that  the  decree 
was  wrong,  as  it  manifestly  was,  in  not 
giving  him  possession  as  mortgagee  of  the 
15  biyhas,  he  might  either  have  appealed 
against  the  decree  as  it  stood,  or,  have 
applied  to  the  Court  in  reviuvv  to  amend 
the  mistake,  buit  for  recovery  of  proprietary 
possession  on  false  allegitions  of  fact-;  could 
not  be  decreed.  BASAWAN  KUHMI  v. 
NAKUHHEDI  PaNDE.  W-  N.,  A-,  1904, 
p  207  =  27  A    174 

70     Error — Decrc"..     Suit   to  set  aside — Mis 
take — MaintahiahiUty — Landlord  and.  Tenant 
— Ejechnent — Specific    yraynr  in   'plaint  — Jit- 
risdicuon. 

Held,  that  a  suit  to  set  aside  a  decree, 
made  in  thd  pr'esonce  of  both  parties  and 
which  is  conclusive  betweeu  them  and  is 
not  toiuted  by  fraud,  is  not  maintainable. 
3   W  N  Cat.,  375  foUoivel. 

In  a  suit  for  rent,  even  if  there  is  no 
specific  prayer  in  the  plaint  for  ejectment 
of  the  defendant  under-  aiyat,  it  is  compe 
tent  for  the  Court  to  pass  a  decree  for 
ejectment  under  section  66  (2),  Bengal  Te- 
nancy Act,  on  failure  to  pay  ib^  arrears 
clftimed  withiu  a  giv.vi  time,  if  a  claim 
for  such  relief  is  made  by  i,iio  pliintiff  in 
the  course  of  the  trial,  a' W  M  (J,il  473  dis- 
tinguishnl.  CliAND  ME  \  u  SUIMATl  ASt- 
MA    BaInU.     10    U    W   N    10^4. 

70  «>  E-toppel  — AmendniiTit  of  plaint — 
Mortgage -7    C    W    N   575  Col    '2-'i2   P    I. 

71  Execution— Iiiterpr-jtation  (if,  with  re- 
ference tu  julgmcnt  -  Duty  of  tX'CUtion 
Court.    167    P    L    K    1906   Col    1488   F    I. 

72  Execution  —  Partition  di-creo  —  Civil 
Court.  .  W  N  1906  P  53-28  A  375  Col 
1152    P  1, 

73  Execution— Partition  decree— Execu- 
tion by  defendants — No  liability  of  defen- 
dant to  pay  Court  fee.  29  B  79  Col  706 
P   II. 

74  Execution  of  Decree — Mortgage, — Mitak- 
shara  family — Cixnl  Procedure  Code  ( Act  XIV 
of  18'A2)  S.  ^48,  notice  tinder — Order  for  sub- 
stitution of  the  heirs  of  tha  dixeascd  judg- 
ment dtbtor — Sale  proclaviatlon — Order  of  sale 
— Postponement — Estoppel — Res  judicata-- Hin- 
du  how — Joint  fntniy. 

Held,  that  a  legal  representative  ,of  a 
deceased  judgmeut-dobtor,  who  was  the 
managing  lueinber  of  a  family  governed  by 
the  Mitakdhara  system  of  Hindu  Law,  hav- 
ing allowi;d  executiun  to  piooot'd  actively 
for  nearly  a  year  without  the  blightost  ob- 
jection,  Laviiig    twice  jsucccisaiuiiy   obtained 
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stay  of  sale  from  Court  on  the  plea  thafc 
ho  would  satisfy  the  decree,  if  time  wore 
allowed,  and  having  approbated  tbo  execu- 
tion proceedings  by  paying  the  decree-hol- 
der a  part  of  the  debt  and  thus  inducing 
him  to  consent  to  time  being  f^rantel  for 
payment  of  the  balance,  caunot  be  permit- 
tod  by  the  ordinary  principle  of  estoppel 
to  say  that  tiio  decree  is  incapable  of  exe- 
cution against  him.  Sadasiva  Pillai  v.  Ram- 
linga  Pillai  (L  R  2  I  A  219;  15  B  L  R 
383;    24    W    R    148),   r.^ferred    to. 

Held,  further,  on  the  principle  of  res 
judicata  that  the  orders  of  the  Court  direct- 
ing the  issue  of  processes  of  attachment 
and  sale  proclamation  were  binding  on  the 
said  legal  representative,  and  that  he 
was  precluded  from  questioniag  the  validity 
of  the  said  orders.  Mungal  Pershad  Dicliit 
V.  Grija  Kant  Lahiri  (L  R  8  I  A  128;  I 
L  R  8  Gal  51;  11  C  L  R  118),  Lakshma- 
nan  Chetti  v,  Kuttayan  Ghetti  {I  L  R  24 
Mad  669);  Bhola  Nath  Dass  v.  PrafuHa  Na^h 
Kundu  Chowdhry,  (I  L  R  28  (Jal  122)  and 
Sheoraj  Singh  v.  Kamoshor  Nath  (I  L  R 
24  All  282). -COVENTRY  v.  TUSHl  PER- 
SHAD  NARAYAN    SINGH,    8    C    W  N  672 

=  81  C  822. 

75  Execution— Bight  of  puf chaser — Estoppel 
by  conduct — Mojtgage.' — Sale. 

In  connection  of  a  money-decree  certain 
property  was  purchased.  The  said  property 
was  suljict  to  a  mortgage,  bub  not  amort- 
gage  executed  by  the  judgment  debtor  al- 
though the  judgmonij  debtor  would  himself 
have  been  estopped  from  denying  liability 
under  the  mortgage  on  account  of  his  con- 
duct   in    the     mortgage    trausaction. 

Held,  that  the  purchaser  was  equally 
bound  as  the  judgment  debtor  inasmuch  as 
the  right,  title,  and  intoie-ifc  of  the  judg- 
ment-debtor had  passed  to  the  purclia-,er,  and 
his  purchase  was  thnrefore  sui  j  ot  to  tlie 
mortgage  Poresh  N^th  Mukciji  v.  Analh  Naih 
Deb,  I  L  R  9  Gale.  265  Mahomed  Muznjfer 
Hoss'-in  V.  KisTioree  Mohati  R  <y,  I.  L.  R., 
22  Gal.  909  Ramco  mar  Koondu  v.  Macquceuy 
L.  R.  I.  A.  Sup  40  ;  il  B.  L.  R.  46, 
Sarat  Chundfr  D.  y  v  Gopal  Chunder  Laka, 
1.  L.  R.  20  Gale  206  L.  R.  19  I  A.  203 
Porter  v.  L  cell,  10  0.  W.  N.  818  returiod 
to.  PRAYaG  RAJ  u.  SIDHU  PRASAD 
TEWARI.    35  C-  877. 

76  Execution— Liability  of  judgment- 
debtor  to  be  re-arrested  after  entering  pro- 
tection   order.     26.  B.    052    See  Debtor   No  I. 

77  Execution  Court -Objection  as  to 
validity  of  decree— Quenion  of  jurisdiction. 
28   M.    26   Cul.    1095  P.    I. 

78  Execution  Court — Decree  of  appellate 
Court  silent  as  to  interest -Void  contract — 
Mistake    of    fact.     28    B.    393    Col.    320  P.    I. 

79  Exp;.rt— Tiaiisfer  of  — Decree  sut  aside 
— Maintaitiability  of  suit  by  transferee  on 
oiiginal  cause  of  action.  135  P.  Jj.  ii.  1905 
Col.    11G3   PI. 

80  Expart— Applioation  t  >  set  asido-Loni- 
l  cut  trcatmout  of  d^Iaultiug  parties— 72  P.  l\, 
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1905  Col.   iir,G  P.  I. 

81  Kxpart— Death  of  defcn Jant—Applica- 
tiou  by  rr-prcsentativps  of  dGfondaiit  t)  bu 
brought  on  record.  28  M.  3GI  Col.  1148 
P.   1. 

8i  Expart  — Appeal  -Onus  on  plaiutifl  to 
show  summons  duly  served.  23  A.  'J'J  Ool. 
1483   P.    I. 

83  Expftrt— Oour^'a  inheront  power  sot  it 
asldo-CeriificAtu.    35  C.   7G7   Col.   79'J   P.   I. 

84  Expart-  Civil  Procedure  Code  {Act, 
XIV  of  16S2),  Sections  13  and  24i  (g)— 
Fraud-  Suit  to  sft  aside  rxpart  decree  and 
sah  in  execution  un  the  ground  of  fraud 
after  rejections  of  applications  to  set  aside 
the   decree  and   th*.  sale. 

Held,  that  Sections  13  and  241  (c)  of 
the  Civil  Procedure  Code  are  no  bar  to  a 
iuit  on  the  ground  of  fraud  to  set  aside 
an  ex-parie  decree  and  a  sale  held  in  exe- 
cution of  it  by  tho  plaintiff  having  unsuo 
cessfully  made  applications  under  Section 
108  to  set  aside  ihe  ex-part*  decree  by 
reason  of  non- service  of  summon.^,  and 
under  Section  511  to  set  aside  the  sale 
on  the  ground  of  material  irregularity  in 
publishing  tba  sale.  These  sections  limit 
the  attention  of  the  Court  to  specific 
matters.  KHAGENDRA  NATH  AIAHVTV 
t;  PU^N  NATH  ROY.  4.  S.  L.  R.  363  = 
6  C.  W  N  473  =  29  I.  A.  99  =  29  C, 
195   (P    C.) 

85  Expectancy— Attachment  of  future 
rents  and  profits  of  Ghatwftli  istate.  28 
0.    483  Col.  1158   P.  I. 

86  Final  d'-cree  Appeal  again'if —Par- 
tition suit— Right  of  appellant'  to  question 
the  correctness   of  th''  prelimi-ary  d-^c-c^ 

Held,  by  the  Full  B-mch  (Mitlean  C. 
J.  and  Hampini  J.  nis.senting),  that  in  an 
appeal  again.-^t  the  fit.al  d.;crce  in  a  partition 
suit,  it  IS  open  to  the  appellant  to  question 
the  corrtctness  of  the  preliminary  order  or 
decree  for  p\vtitiv)n  when  no  appeal  was 
preferred  Against  such  order  within  the 
timo  ;»11  nve'l  by  law.  Roloram  Doy  v.  Ham 
Chundra  D.n-  (1  L  U  23  Cal  279)  overruled  — 
KHADEM  HOS.^EIN  v.  EM  DAD  flOS   EIN. 

29  r  7.'^S 

ii7  i'l'uii  decree— Sale  uudei-  a  decree 
of  redemption  -  Rights  of  purchaser,  the 
decree  iiaving  become  fiual~24  A  549  Col 
620    P     I. 

•    88     Final  decree — Decree  for  pre-emption — 
Execution   of. 

A  decree  can  not  be  regarded  as  having 
become  final,  before  the  dale  on  which  the 
period  for  pcrfuiming  an  nppcal  expires. 
1  A  132,  7  A  107  follosved.  GOPaL  DASS 
u.  MAMMAN    KUNWAR.     5    A    L    J    180  = 

A  V;   N  1903   PI3. 

83  Einal  order  for  foreclosure  or  re- 
demption is  a  decree  and  appoulable— Re- 
dop'ion  afttr  due  date— 3  N  L  R  li6  Col 
663    P    I 

90  Foreclosure  -Mor'gngo  i>y  conditional 
sale- luformal  and  irregular  decree— Ex- 
ecutiou— Absolufca   order— 4  C   L     J  o33   Col 
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91  U'orra  of— Administration  suit  when 
allowiiblo'in  an  adminiatraiion  suit  after  the 
passing  of  the  preliminary  decree.  32  C.  501 
Col.  484  P.    II. 

92  Form  of  —Hypolh' citlon  of  moveable 
properly— Decree  to   enforce. 

Tho  defendants  burrowed  by  a  deed  three 
khandi^  of  paddy  from  tho  plaintiff  atid 
ptomiaed  to  rotuim  it,  with  an  iocrcasa  of 
50  per  cent,  to  the  plaintiff  in  about  eight 
months'  time,  hypothecating  two  bullocks 
as  security  for  the  debt  and  retaining  poa- 
bossion  of  the  same.  The  plaintiff  sued  to 
recover  the  value  of  tho  three  hhandis  of 
paddy  and  not  tho  paddy  itself,  by  th«  sale 
of  the  hypothecated  bullocks,  and  from  the 
defendants  personally. 

Having  regard  to  ths  terms  of  the  con- 
tract the  High  Court  directed  decree  to  be 
passed    as  follows: — 

That  on  replacement  within  six  monthsi 
from  the  date  of  the  order  of  the  paddy 
still  duo  (specifying  the  amount)  the  mort- 
gage to  be  relea«9d  but  that  on  default  of 
replacement  of  the  paddy  aforesaid  witbiu 
SIX  mouths  aforesaid  there  should  be  sale 
of  the  surviving  bullock  and  the  proceeda 
ahould  be  applied  towards  replacing  the 
paddv  aforesaid. 

The  decree  to  be  a  decree  niti  in  the 
first  instance  to  be  made  absolute  on  tho 
expiration  of  the  sin.  months  aa  on  an  or- 
dinary mortgage  of  lands.  The  order  to 
reserve  liberty  to  apply  in  case  the  required 
amount    be   not   realized 

Held,  that  as  six  months  were  allowed 
forpavraent  the  question  of  instalmenta  did 
not  arise.  SHIVRAM  v.  DHAU.  4  fi.  L. 
R ,  577 

93  Form  of— Hindu  Law — Necessity  for 
part  of  tha  amjunt  raised— Rights  of  rever- 
sio::ors.     25  A.  330  Col.  2134  P.  I. 

91  Form  of' -Bight  of,  in  India — Invasion 
of  right — Remedy — Decree,  form  of--Privacy, 
A  right  of  privacy  is  not  recognized  by 
law  in  England,  but  it  is  recognized  undoub- 
tedly in  India  whore  the  conditions  of  hfe 
M.i-o  d.ffjrprit.  In  a  cas9  of  invasion  of  pri- 
vacy, the  decree  to  be  given  to  the  plaintiff 
should  be  one  requiring  the  defendant  to 
demolish  any  constructions  made  by  him, 
which  interfere  with  the  plaintiSa'  right  of 
privacy,  and  restraining  him  from  making 
any  such  constructions  in  tho  future  but 
not  a  decree  with  a  mandatory  injunctioa 
to  the  defendant  directing  him  to  erect  a 
wall  on  the  roof  so  as  to  prevent  a  view 
of  the  plaintiff's  house  being  had  from 
the  roof.-SHEONATH  RAI  v.  ALI  HU3- 
SAIN.    1  A  L  J  113 

35  Form  of— Exclusive  dealing  with  joint 
prt.'periy  by  one  of  several— Declaration  of 
interest-Profits.  A  W  N  1905  P  233-23  A 
IGl   Col  648  P    II, 

96  Form  of— Mutt  — Debt  incurred  by  hol- 
der- Binding  character  of—Dzcree,form  of:  — 
The  estate  belongiug   to  a  mutt  ia  liable 
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Id  th«  bands  of  its  liolder  for  dobfcs  inour- 
eel  by  bis  prodeceasor  in  title  for  iimposes 
ij«ceB3ary  for  tb«  raaiiitensince  of  the  in- 
htiluLJon,  even  thougb  tbo  debts  vvoro  not 
made  a  cliurgo  on  Ibo  estate  by  the  pre- 
decessor, just  as  much  as  tiie  estate  of  au 
infant  is  liable  for  a  contract  by  his  guar- 
dian «v«n  without  any  express  charge  over 
the    estate. 

Held  also:  -That  the  decree  of  tlio  lower 
•ppellate  Court  limiting  the  liability  of  the 
•state  to  tbo  income  of  the  mutt  property 
was  the  proper  decree  to  bo  passed.  27  ^I 
i35,  1  I  A  52  (^  Q)  17  M  lOG,  20  B  Gl  ; 
refaired  to.  NATAUAJA  DESIKAR  v.  NOOH 
MAHOMEp    ROWTHEN.     17    M  L  J    553- 

97  Form  of— Joint  possession  suit— One 
co-L;hars)r  excluding  -other  co-sharers  from 
the    property.     27    A   153    Col   G18    P    II. 

98  i^orm  of  -  Joint  property —Suit  for 
joint  pos3ei?biou  and  removal  of  the  trees — 
A    W    N    1005   P   IGO   Col    G4U    P   II. 

99  Form  of  — Kesjudicata — Sanction  of 
Court  — Decr«o  against  one  administrator  is 
binding  ou  his  buccossor— Decree  against 
decaasid'd   estate.     29  B    9(3   Gol   1047   P  I. 

iOO  Form  of — Admini-Jtiation  iuit — Ex- 
clu.-iive  enjoyment — One  co-sharer  dealing  ex- 
clusively with  joint  property.  27  A  83  Col. 
657    P  II. 

101  Form  of  co-»harer'i  building  on  joint 
land,  right  of — Way  of  necessity  — Contents 
of.     30  C.  901  Col.  91G  P.  I. 

102  Form  of  vendor  and  purchaser — No- 
tice of  prior  agreement  —  Priority  —  Trust. 
26  B,  159  Col.  415  P.  I. 

iOJ     Fraud,  to  be  proved  to  set  aside  decree. 

To  set  aside  a  decree  on  the  ground  of  fraud, 
a  plaintiti  must  prove  some  fraud  practised 
upon  him,  vvheieby  he  was  prevented  from 
defending  the  claim  in  the  manner  most  to 
his  advantage.  21  C.  612  followed.  The 
fraud  must  be  that  which  occurs  in  the  very 
concoction  or  procuring  of  the  judgment 
itself,  aud  something  not  kuowu  to  the  oppo- 
site party  at  the  time  and  for  not  knowing 
which  he  is  not  chargeable  with  neglect  or  in- 
attention. 10  Oh.  D.IJ27  ;  G7  L.  J.  Q.  B.  31- 
67  L.  J.  Q.  B,  69S,  refd.  to.  RAJA  RATAN 
SINGH  V.  THAKUR  INIAN  SINGH.     1  W     L 

K  20- 

106  Fraud  —  Shebait —  Suit  to  set  aside 
decree— Limitation.  4  C,  L.  J.  472  Col.  1874 
P.  I. 

106  Fraud  and  misrepresentation  —  bona 
fide  pur  chaser  from  the  auction  itnrchiser  wli  > 
lOan  a  decree  holder— Decree,  reoctsei — Pdght  of 
judgment- debtor  Lo  recover  properly  — Error  of 
Uoicrl  abuut  a  cuinpro)nLse  —  Decree  ihtough 
fraud  and  misrepresentatioti  —  Duty  of  a  pur- 
cluscr  to  rf.ftr  to  a  decree  under  winch  the  pro- 
perly was  sold. 

.\  stranger  who  purchased  property  from 
a  decree-holder  auction  paicbaser,  in  execu- 
tion of  a  decree,  ou  a  compromise,  is  untiilod 
to  plead  tha-t  he  ia  a  bo)ia  fide  purchaser  for 
value  without  notice,  aud  the  judgment  deb- 
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tor  is  not  entitled  to  the  property,  on  a  lub- 
sequent  reversal  of  the  decree.  10  A.  luG 
(P.  C.)  R.,  13  M.  L.  J.  231  followed. 

The  judgment  debtor  bay  only  an  equity 
to  set  aside  the  proceedings  which  were  (he 
result  of  fraud  and  miiirepreaentation  and 
that  equity  cannot  be  allowed  to  prevail 
against  bona  fide  purchasers  for  value  with- 
out notice. 

Whore  the  Court  has  jurisdiction  over 
the  subject  matter  of  a  suit,  any  error,  on 
the  part  of  the  Court,  as  to  the  effect  of  a 
compromise,  entered  into  betw«en  th«  parties 
would  not  render  the  decree  void.  Even  as- 
suming that  the  decree-holder  in  obtaining 
the  docreo  had  been  guilty  of  misrepresenta- 
tion or  fraud,  the  proceedings  are  only  void- 
able, and  u  6o/ia /trZ*  purchaser  from  him  is 
entitled  to  rely  on  his  title  as  such. 

It  is  by  no  means  clear,  that  it  was  tha 
duty  of  a  stratiger  ihe  bona  fide  purchaser 
for  value,  when  aware  that  the  vendor's  iitla 
was  under  a  Court-sale,  to  refer  to  ths  decree 
on  which  the  sale  was  held,  ISMAIL  ROW, 
THER    V.  RAJA    ROWTIiER.     17    M-    L-    J. 

165  =  2  M.  L.  T  186  =  30  M-  295- 

107  Fraud — Suit  to  set  aside  a  decree  on 
the  ground  of  fraud — Sole  question  raised 
in  the  suit  already  decided  in  proceedings  un- 
der section  108  of  the  Code  of  Civit  Proa- 
dure. 

In  a  suit  to  set  aside  a  decree  as  hav- 
inf[  been  obtained  against  the  plaintiff  by 
fraud  substantially  the  only  ground  relisd 
upon  was  that  the  suit  had  been  impro- 
perly instituted  against  the  plaintiff  as  of 
full  age  when  in  fact  he  vras  a  minor.  This 
bad  been  decided  against  the  plaintiff  in 
earlier  proceedingtj  botweon  the  parties  un- 
der section  103  of  the  Code  of  Civil  Pro- 
cedure. 

Held,   that   the   suit  was   not   maintain- 
&hU.     Puran     Chand   v.   Sboodat     Rai,    I    L' 
R  29    AU   212,     followed.     Khagendra     Nath 
Mahata   v.   Pran   Nath    Roy,   1  L    R   29  Calc 
395,  distinguished.     NIADaR   MAL   v.  RaU- 

NAK  piusain,    4  a  L  J  665  =  A  W  V 
1907   P  191=29  A  608. 

108  Fraud— Decree  obtained  by  fraud — 
Remedy.     5   C    W    N  559    Col    180   P   I. 

109  Fraud — Suit  to  sot  aside-  Right  to 
pue — Ni  xt  friend  ceasing  to  bo  a  guardian 
under  the  Guardian  and  Wards  Act.  6  A. 
L  J  85— A  W  N  1908  P  23— c?  M  L  T  123 
-30    A    105    Col    162G    P    I. 

110  Form  of  decree — Mutt,  head  of— P. no- 
er  to  brad  mult  proptry — Income  of  Mutt 
in  Ihe  h<xyids  of  auccessor  Liable  for  debts  pro- 
pirly  co)iiractf(l . 

The  position  of  the  head  of  a  mutt  in 
refcreticc  to  tbo  mutt  is  analogous  to  that 
of  the  muTiager  of  an  infant  h?ir.  Kouwur 
DoovgrttK'.t.h  Roy  v.  Ram  Chuudtr  Sen  (L 
R  4  I  A  52),  referred  to.  Where  debts  are 
contracted  by  the  head  of  a  mutt  for  pur- 
poses binding  on  the  mutt  a  decree  in  ra- 
speot  of  buch  debts  may  be  passed  against 
his   successors   charging   the   income   of   tht 
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mutt  property  though  such  debts  wore  not 
expressly  charged  on  tlio  incoino  of  tVio  mutt. 
NATAllA.IA  DKSIICAK  v.  NOoll  MAHOMb'.D 

ROWTHJkM.  17  M  L  J  663-^3  M  L  T 
96=31  M  47. 

111  Foyni  of  decree  —  Sona  brought  on 
record  in  a  pending  suit  as  legal  erpresenta- 
lives. 

'  Where  pending  a  suit,  a  Hindu  Defen- 
dant dies  and  hia  sons  have  been  brought  on 
the  record  in  their  character  of  personal 
represonlatives  of  the  deceased,  the  decree 
should  bo  against  them  as  personal  represoa- 
tatives,  tbe  amount  of  the  decree  to  bo  realis- 
ed from  the  estate  of  the  deceased  in  their 
hand-'.  27  M.  243  (243)  approved.  NARAYANA- 
SWAIMINAIGK  V.  SESHAMA  RAJU,  3  M. 
L.  T.  240  =  18  M  li  J  36 

112  Form  of  decree  in  redemption  suit — 
Mortgage  —  Redemption  suit—  What  judgment 
should  coniiilii  lohen  redemption  is  allowed. 

When  redemption  is  allowed  the  judgment 
should  decree  that  the  plaintiff  will  be  enti- 
tled to  redemption  of  the  property  sued  for 
upou  payment  into  Court  of  such  amount 
as  the  Court  finds  to  be  due  in  respect  of  the 
mortgage,  and  should  name  a  date  on  or 
before  which  such  sum  naust  be  paid  into 
Court.  The  date  should  be  fixed  in  the  case 
of  cultivated  land,  so  that  the  party  who  has 
Bown  the  crop^  shall  have  the  benefit  of   it. 

The  judgment  should  then  direct  that  if 
the  plaintifi  pays  in  the  money  on  or  before 
such  date,  the  defendant  shall  after  such  date 
deliver  over  possession  of  the  land  to  the 
plaintiff  together  with  any  documents  of  title 
relating  thereto  which  the  defendant  may 
have  in  bis  custody  or  p^war,  and  shall 
further  do  all  things  nece&sary  to  place  the 
plaintiff  in  the  sam.o  position  in  regard  to  the 
land  as  he  was  in    previous  to   the   mortgage. 

This  direction  should  be  followed  by  an 
order  that  if  the  plaintiff  makes  default  in 
paying  in  the  money  within  the  time  allowed, 
then  the  suit  will  from  thenceforth  be  abso- 
lutely debarred  and  foreclosed  from  all  right 
of  redemption  of  the  property  and  the  suit 
will  stand  dismissed  with  costs.  Maung 
Myaing  v.  Maung  Shioe  Yon,  1  L.  B.  R,,  85, 
followed.-  MAUNG  MO  G^LE  v.  MA  SA  U 
1  L  B  R.  1900  -  1902  P.  186. 

113  Imposing  --  Hindu  Law  —  Father's 
ctebts — Perpetual  liability  created  by  father — 
High  Court  — Decree  imposing  perpetual  lia- 
bility—  Second  appeal  treated  as  revision 
6  B.    L.  R.  642  Col.  406  P.  I. 

114  Injunction  to  remove  building  —  Form 
of  decree. 

In  cases  of  granting  injunctions  to 
remove  buildings,  it  is  of  the  utmost  impor- 
tance that  tht-  decree  should  state  the  precise 
nature  of  the  relief  granted.  PAZIL^TUN- 
NE3SA    V.   IJAZ    HASSAN.     80  C-    901  at 

904. 

115  Instalments-Option  of  decree-holder 
— Instalment  arrangement  put  on  an  end  to 
—  New    agreement.     2    A   L   J  828    Col    1793 

r.  I. 
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116  Instalments— Execution  of  decree — 
Docroo  payable  by  instalinonts — Dofaulc  in 
payment  of  insialraonta.  AWN  1905  P. 
2G8  -28    A    249    Col  1792    P    I. 

117  I'lstalmerit- Default  in  payment  of 
instalmont— Subsequent  payment  and  accept- 
anco  of  over  due  instalments — Waiver.  27 
B  1  Col  2022  P  I. 

118  Instalment — Lenders  and  borrowers 
— Suit  on  promissory  note — Equitable  mort- 
gage of  security  for  loan.  1  L  B  tt  1900 
—1902   P    81    Col    1489   P    I. 

119  Interest  awards— Execution  of  dec- 
ree— Amendment  of  decree — Application  for 
refund  of  amount  realized  in  excess  of 
decree.     27    A    435    Col    1987    P    I. 

120  Interest  awards. — Mortgage— Redemp- 
tion— Interest  on  mortgnge- money  afttr  date 
fixed  for  redemption. 

There  is  no  authority  making  it  com- 
pulsory on  the  Court  to  allow  the  con- 
tract rate  of  intere.st  on  mortgage-money 
after  the  date  fixed  for  rodomption  by  the 
decree.  23  Mad.,  637,  followed.  M,  A.  It.  A. 
R.  SAMINATHAN  CHETTlAR  v.  T.  R. 
SWAMlAPPA  NAIOKER.  16  M.  L.  J. 
183  =  29  Mad,  170 

121  Interpretation — Whether  judgment  can 
be  ^ookp.d  into. 

In  order  to  determine  what  is  determined 
by  a  decree,  the  judgment  can  be  looked  into. 
16  C.  173;  19  0.  159  followed.— MaGNIRAM 
V.  MlirDI  HOSSEIN  KHAN.  81  C-  95  at 
101  ;  8  C.  W.  N    20 

1S2  Joint  possession — Ejectment  of  one 
co-owner  by  another--Joint  property — 
Form  of  decree.  A.  W.  N.  905  P.  119  Col : 
648   P.    II. 

123  Joint-possession- decree — Illegal  dispos- 
session. 

Where  one  of  the  joint  owners  of  im- 
moveable property  in  execution  of  a  decree 
obtained  by  him  for  exclusive  possessiou 
ousts  another,  there  is  a  dispossession:  and 
the  latter  is  entitled  to  be  restored  to  joint 
possession  as  before  26.  A.  588  (F.  B.),  F. 
27  A.  88  and  21  A.  W.  N.  48  distin- 
guished, RAJA  RAM  MISRA  v.  LALJI 
MISRA,    2   A.   L.   J.  481. 

124  Limitation — Execution  of  decr«e — 
Amendment  of  decree.  A.  W.  N.  1905  P.  63  =  27 
A.   485  Col.  1987   P.  I. 

125  Limitation — Different  period  of,  for 
suit  to  set  aside  a  decree  for  fraud  and  a 
suit  for  a  declaration  that  a  decree  is  not 
binding  on  Tarwad.  MQNDAN  RAMAN 
V.  RAMASUBBA  AIYAN  K^LATHOUR 
AIYAN.  21.  T.  L.  R.  41.  See  Limita- 
tion. 

126  Maintenance— ESect  of  Civil  Court's 
decree— Consideration— 9.  O.  C.  49  Col  :  418 
P.    II. 

12?  Mesne  profits— Parties — Hindu  father 
and  sons — Representative.  11.  C.  W.  N.  163 
Col  :   1100    P.    I. 

128  Minor,  against — Erparte — Nazir  guar- 
dian ad  litem  : — The  mere  circumstance  that 
the  Nazir   who     was   appointed   a    guardian 
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ad  litem  did  not  defend  the  suit,  because 
he  had  no  instructioua  cannot  affecL  the 
validity  of  the  decree,  Tlio  more  fact  that 
a  docreo  is  obtained  expartc.  does  not  make 
it  illogdl  or  invaild— VISHNU  N.\U\Y\N 
V.   DATTA    VASUDEO      9.  B    L.  R    1099. 

129  l^Iistake  of — Suit  for  rent  by  co  sliari;r 
laiunord     8.    0.    W.    N.    472    Col.    148    P.    11. 

130  Mortgage  — Rcdevipli  -n  suit  —  Decree 
ahoiUd  not  fix  time,  for  paijiiient  of  mort- 
gage-money- lies  jadicata 

In  a  suit  for  redemptiou  of  a  mortgage 
the  Divisisonal  Judge's  decree  allowed  the 
mortgagor  plaintif!  three  months  for  the 
payment  of  the  amount  found  due  by  him 
on  the  mortgage,  and  declared  that  on 
failure  to  do  so  the  right  of  rodemplion 
wonld   be  barred. 

Held  that  the  provision  in  the  decree 
barring  the  right  of  redempt^^n  in  c  ise  of 
failure  to  pay  within  the  I'nie  fixed  was 
improper  and  should  be  expunged.  That  the 
decree  should  be  wi'hout  any  time-limit 
for  payment  and  the  plain ti(T  left  to  execute 
it  within  the  time  iilluvved  by  law.  That 
if  he  failed  to  do  so  he  whs  comp;)tent  to 
briug  a  fresh  suit  for  redemption.  P.  R., 
86  of  1887,  14  ()/  1881,  iO  of  1S87,  93  of 
1879,  re.fcned  to.  7  Mad,  423,  3  Mad,  478, 
21  Mad,,  IR,  concur7ed.  HIMaYAT  ALI  v, 
JOWALA  SAiiUP.  100  p.  R-  1905  =  16  P. 
L.  R  ,  1906. 

131  Mortgage  held  by  several  persons  sever- 
ally—Right  of   suit — Procedure— Parties. 

When  the  plaintiff  sues  for  his  share 
of  mortgoge  money  claimiug  to  be  severally 
and  not  jointly  entitled  to  what  was  due 
and  impleads  his  co-mortgagee  as  a  defend- 
ant in  the  suit  no  objection  can  be  made 
to  the  frame  of  the  suit.  In  such  a  case 
the  decree  should  direct  that  in  the  sale 
of  mortgaged  property  the  amount  realized  I 
should  be  paid  to  the  mjrtgage^s  in  due 
proportion  to  the  sums  due  to  tbem. 
ATCIIAMMA     V.     SUBBAUAYUDU.     15    M  ' 

L   J  496  j 

lo2      Moveables     for — Alternative — Judge 
ment    debtor.      13     M    L   J    444     Col     M88 
P    I. 

133  Order— Appeal  against  an  order  i.f 
the  District  judge,  di.smissing  the  suit  under 
S.  158  Civ.  Pro-Code  -  Sucli  order  amounts 
to  a  decree  and  is  appealable.  10  O  C  245 
Col  1267   P    1. 

134  Order  dismissing  appeal  for  default 
— ]\Iesne  profits — Limitation — Date  of  decree. 
30   0  660  Col   909  P    T. 

135  Order  dismissing  application  to  set 
aside  award  is  not  a  decree  and  is  non- 
appealable     14    B   L    li    129  Col  89-i  P  I. 

18t3  Order  dismii>6ing  suit  for  default — 
Appealable.     8    C  W  N  old   Col  1271   P  I. 

137  Order  di.smisijing  f-uit  for  defakit 
on  adjourned  liearing  -.\ pplii;atic)n  for  re- 
storation rejected.  12  M  L  J  473  Col  1340 
P    i. 

138  Ordering  sale  of — Execution  of  decree 
— Decree    ad  originally    framed    incapable    of 
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execution — Amendment  of    decree.     5    A.   L. 
J,  403  Col.  1992  P.  I. 

139  Order  hot  a  decree  — Remaud  —  Ap- 
peal— A  rent  suit  under  the  North  W':.st 
Provincos  Tenancy  Act  does  not  amount  to 
a — As  definod  in  S.  2  Civ.  Pro.  Code.  3  A.  L. 
J.  20  Col.  1263  P.  I. 

140  Order  not  a  deeroo  —  Compansatioa 
for  land  acquired  by  Government — Applica- 
tion f")r  app  .)rtioument  dismissed  and  pirtica 
referred  to  Civil  Coart.  8  0.  W.  N.  321  Col. 
135  P.  I. 

141  Order  refusing  to  file  a  private  award 
is  a  decree  and  appei table  --  Final,  when  a 
decree  made  upjn  pr.vate  award  by  first 
Court.     2  C.  L.  J.  80  Col.  1709  P.  I. 

Note  2  C.  L.  J.  80  read  for  C.  L.  J.    T.   80. 

142  Order  refusin,<^  to  stav  excutioii  of 
a  decree  under  appeal  —  Decree  2  S  L  R  24 
Col    425  V    11. 

143  Order  rejecting  petition  for  dissolu- 
tion of  marraig' — \ppeal  filed  without  copy 
of  decree— "Sufficien-.  cuiij."  22  P  R  1903 
—91    P    L    R    1903    Col    1873    P    I. 

144  Part  adja-:t,m '.!it-  '^M•tificate  neces- 
sary.    4   M   L    T    229    t:ol    1 19d    P   i. 

145  Partly  valid  and  p'.rLly  unvalid — 
Sale  of  a  tenuro— Landlords  decree — Execu- 
tion     29    C    219   Col    121    P    II. 

146  Partition  decree  d'ctaring  plaintiff's 
shares,  learivg  d&tails  to  be  looiked  afterwards, 
not  a  final  and  executable  decree— Step)  in  aid 
of   e.vi'cution — Limitation. 

If  a  decree  in-;rely  states  the  plaintiff's 
sharer  in  the  immoveable  property  and  leaves 
these  as  well  as  all  oilier  necessary  figures 
to  bo  worked  out  and  settled  at  some  subse- 
quent period,  the  decree  is  not  a  final  or 
executable  decree. 

Before  there  can  be  any  final  or  exe- 
cutable decree,  all  these  matters  rauot  bo 
worked  out  and  determined  in  the  suit,  and, 
therefore,  an  application  for  the  partition 
of  tlie  immoveable  p^-operty  ia  the  above 
cuso  is  merely  a  further  step  iu  the  actioo 
to  which  no  limitation  applio?.  22  C  425, 
21  C  575,32  0  433  and  2S  M  127,  --eferred 
lo.  R\MARWAMY  NXP'KliU  V.  ll\MASWA- 
MI  KAM  \YAN  NaI  UClilli  2  IjI-  L.  T   26j. 

147  Partition- -Cioil  Pncedurc,  Cola  {Act 
XIV  of  i882),S^ictlons  2  and  ,oD6-  D-cree  not 
c  ip   ble  of  tXL'Cii.  i m. 

In  ii  suit  brought  by  the  plaintiff  to 
I'.avo  certain  property  partitioned  and  to 
be  put  iu  possession  of  a  <jno  fifth  share  there- 
of, the  decree  declared  that  ti\e  plaintiff 
wai  entitled  to  get  posso.ssioa  of  a  one  fifth 
shite  of  the  property  set  fortb  in  the  plaint. 
The  plaintiff  applied  io  exe-cution  that  out 
ol  the  property  in  suit  a  fiflli  share  mr-.y  bo 
partitioned,  and  lie  may  be  put  i:i  exclutiive 
p.jssession  thoreof.  .The  ju  Jgni  intdebtor 
ubjected  that  the  decree  was  incomplete 
a.nd    not  capxble  uf  execution. 

H'id,  that  the  decree  being  no^  capable 
nf  execution  the  obj  iotion  must  bo  allowed. 
'LMio  original  suit  in  such  a  casj  mu^t  be 
tveated  as  pending,  aud  the  Court    should    be 
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cljrccled  to  pass  a  ri'opoi*  docroo  iu  it.  20  All. 
:-Jll,  and  \V.  N.  A.,  ISUO,  p.  121,  referred  to. 
GANGA  liAM  t;.]\lUHAMMAD   ALL     A    W 

N.  1908  p.  187.  ^      ,      ,  .  ,    ^   i 

148  Tassad  by  mistake— Death  of  dofond- 
ant  before  decree,  A.W.N.  VJOi  P.  44  Ool. 
157G  ?.  1. 

149  rersonal—Claim  to  attaclied  property 
on  belmlf  of  idol,  may  be  tried  in  exocutiou 
of  a  personal  decree  against  a  shobait.  12  0. 
W.  N.  aiO  Col.  1122  P.  I. 

150  Possession  of  land— Order  in  oxccu- 
lion  procoodings— Appeal.  2G  M.  438  col.  391 
P.  I. 

15i  Pre  emption— Resale  by  vendee  to 
vendor,  when  could  afiect  right  of  proerap- 
tor--Sale  to  stanger  of  a  co-occupant's  sbare, 
effect  of.  GANPATSA  MAHADASA  v.  JOG- 
MABHAI.  2N-  li-  H-  150. 
See  Pre-cniplioji. 

152  Pre  omption — Unconscionable  cove- 
nant for  pre  emption  for  a  fixed  sum  irres- 
pective of  market  price.  M.  L.  J.  1901  P.  132 
Col.  2G5  P.  I. 

158  Preliminary  order  disi-egarded  by 
sticcGssor — Suit  tried  partly  by  one  and  part- 
ly by  another  judge.  4  L.  B.  R.  256  Col. 
1477    P.  1. 

154  Provision  for  maintenance-Impartible 
estate — Hindu  Law — Devolution  of — Restora- 
tion of  grant  with  altered  conditions.  24  M. 
502  Ool.  303  P.  IL 

155  Question  as  to  validity  of  —  Jurisdic- 
tion of  Court  to  which  a  decree  has  been 
transferred  for  execution  to  entertain  suit 
based  on  the  validity  of  tbe  decree.  VELA- 
YUDHAN  NILAKANTAN  v.  KRISHNAN 
PADaiANABHAN.     21  T-  L-  K-  138. 

See  Jurisdiction  cf  Civil  Courts. 

156  Recital  in  later  decree  produced,  if 
evidence — Decree  not  produce — Suit  to  de- 
clare entry  in  the  record  of  rights  erroneous. 
11  0.  W.  N.  48  Col.  1829  P.  I. 

i.57     Redemption — Extension    of   time   for 

payment   of   mortgage    amount.     28   M.   211 

Col.  2021  P.  I. 

1,58     Redemption — Execution    of   decree — 

Delivery   of     land — Standing     crops—Appeal 

from    order   of   execution— 3   L  B  R    1906  P 

129    Ool    1509   P    I. 

159    Religious    endoionment — Alteration    of 

scheme  settled  under  a  decree — Suit    relating 

to  endowment. 

The  Court   has  power    iu  a  properly  con- 
slituied  proceeding  to    alttr  a  scheme  settled 
Under    a    decree     iu    a  suit     under     Sec'".ion 
530,   O.vii   Procedure    Code.     But   an   appli- 
Lalion   to   that   end   can    only  be   successful, 
if   it    bo    evident   that   the    proposed   altera- 
tion   is   necessary     in    the    interests   of     the 
foundation,  and  in  harmony  with  its  objects. 
Tbe   Court    would    be    slow  to    act    when  all 
that    was   proposed    was    an    alteration    \n  a 
detail  of    administration    on   which    opinions 
might  reasonably     diffot.     KANDAS     DAYA 
RAM  u.  THE    TALUQDAUI    SETTLEMENT 
OFFICER.     3   B   L    R   258. 
igO    Remaud    partial-— Civil     Court— Re- 


Decree    (Contd.) 

versing   decree   as   to  part  of    diFputed   pro- 
potty  and    remanding   the  yuit  an  to   remain- 
der.    GANU     ANANT3HET   v.  GAi^U    MA- 
HADEV.    9  B   L  R  968. 
Sec   rractice. 

161  Bc'prtsbntativc  capacity  in — Against 
son. 

Where  a  decrLO  was  obtained  i\gainsfe 
the  sou  of  a  deceased  i\s  latter's  represen- 
tative. 

Held,  Ibat  as  fuch  n  prosontaiive,  lie 
was  bound  to  pay  out  of  tbe  assela  of  tbe 
deceased.  V.  BAHARATHAN  BATTliiR  v. 
N.    NARAYANAN    NAlB,    8    M    L    T   314- 

162  Reversioner's  puic  for-WiJow  by-Hin- 
du Law— Necessity  for  pari  of  the  amount 
rai;;cd.     25   A    3c0   Col   2134    P  I. 

168  Reversal  of  — Fii;ud — buit  to  set  aside 
dccico  obtained  by  ficiud  — Jui  i.-diclion  uf 
High  Court.  Original  side  0.  P.  C.  Act  V.  of 
1908  S.  20.  VII  R.  4.  5- Administration  suit 
7  0    W.  N.  354  =  30  6.  369    Col.  1757  P.  1. 

164  Reversal  of  one  appeal  by  one  defend- 
ant—See  0.  P.  C.  Act  V  of  190b-  OXLJ  K  4 
—S,  544  6  0.  W.  N.  794,  9  0.  W  N.  JOGl,  31 
C.  643  28  M.  122,  Ool.  1645-1G4G  P.  I,  30  M. 
470.  28  M.  229  Col.    1650  P.  I 

165  Rigbfc  to  recover  losses  and  expenses 
contingent  on  an  uticerLain  future  event — 
Decree  whether  executable— 2  S.  L.  R.  33 
See  Declaratory  suit  No.  3i  supra. 

166  Right  ot  inlieritanco  by  — Death  of 
donor  pending  suit— Gift  ht Id  invalid — Cus- 
tom— Alienation— By  childless  proprietor — 
56  P.  L.  R.  1904   Ool.  5^099  P.  I. 

107  Sale  in  cxccudon  of  decree — Eights  of 
auction-purchaser — Distit.ctiOi.  b^bween  decree- 
holding   'purchaser   arid  other 'purchasers. 

Where  no  fraud  is  alleged,  a  sale  in 
execution  cannot  be  set  aside  as  regards  aa 
auction-purchaser  whether  the  order  of 
Court  under  which  it  took  place  was  legal 
or  not.  Even  if  the  decree  in  execution  of 
which  the  sale  took  place  was  a  collusive 
one,  the  right  of  tt  e  auction  purchaser 
would  not  be  atfected  it  he  was  no  party  to 
the  fraud  and  ihere  would  be  no  ground 
for  setting  aside  the  sale.  Mahomed  Kuzul- 
bash  Khan  v,  Mahomed  Shah  and  others, 
12   W.  R.,   48,  followed. 

Disti.ction  drawn  between  decree-hold- 
ing purchasers  and  other  purchasers,  Jau 
Ah  V,  Jau  All  Chowdhry,  10  W.  R.,  page 
154,  Murari  Sirgh  v-  Priyag  Singh,  XI  Col, 
362,  and  Zaiu  Ui  Abdin  Khan  v.  Muham- 
med  Ashgar  Ali  Khan,  X  All,,  166,  cited. 
MAUNG  AUNG  BAN  v.  MAUNG  SHWB 
PE.    1  L  B  H.  19G0-IS02P.  22 

168  ^^1Q  of  hypothicaied  property- 
Execution— Limitation.  25  A.  541  Ool.  1139 
P.    I. 

169  Sale  of  h\pothicated  property— Right 
of  prior  mortgHi^ees— Cross  •  objections.  Oin. 
14  0  L  R  1901  P  46    Col.  166G  P.  I. 

170  Satisfaction  of  decree  not  certified — 
Application  after  time  to  have  certificate  — 
Satisfaction   of    decree    not  certified   through 

i  decree- holders.  12  0.  W.  N.  485  Col.  1197  P.  I, 
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Decroo    (Contd.) 

171  Set  aside  as  frawJident—Partilion  de- 
cree based  oil,  aio^ird,  declared  fran  iidcnl  and 
not  binding  on  one  of  th':  j iid'jm>uit  dtbf  )rs, — 
Ex6^>L(loa   atj  tinst  o'Jier  juLjnieut  debtors. 

A  partition  doofOf.*  l):i,^;-'.il  na  an  award 
was  on  tUo  suit  of  ooo  of  bh.;  jiidgmontdijb- 
tor.-j  deolarod  lo  bo  fraudaluiit  and  «ob 
binding  on    bim 

Held,  that  Lho  doci'oo  did  not  coasQ  to  bo 
susqopLiblo  of  oxecuLion  c.s  against  tho  other 
judgnieut-dobtors.  10  Bom.  3;iS  aad  25  i\Iad. 
4'2G  referred  to.  PASUPATI  NATil  BOSE 
V.  NANDO    LAL   BOSE.     30    C-    718- 

172  Set  aaido  as  frauduhtnt— Expavto  de- 
cree— Application  for  refund  of  the  amount 
of  decree  subsequently  set  asido.  28  0,  113 
Col.  1995    P.  I. 

173  Setoff  cros3  decrees— Assignment  de- 
d  eoree--Notico  to  jiulgomeut  debtor.  26  M 
4  28  Col    1145    P    1. 

174  Suit  to  eet  aside  alienation  by  Hindu 
widow — Suit  for  possession  against  alienees 
—A    W   N    1903   P   68—27    A    494   Col    19055 

P   I- 

175  Suit  to  rectify  mistake  in  decree- 
Judgment.     SOWN  473  Col  1808   P  I. 

173  Time  for  registration  — Decree  not 
provitiiug  for  period  for  registration — Non- 
presentatiou  of  document  within  thirty 
days  of  First  Courts  decree  directing  re- 
gistration.    33   0    1020   Col   493    P   I. 

177  Time  extendtd  fixed  for  compliance 
of  a  cnndiiion  I'aid  down  in  tho  decree.  8 
O    C'241    Col   699   P  II. 

178  Transfer  of  Property  Act— Mortgage 
decree  need  not  reserve  rights  admitted 
by  all  parties— Decree  must  be  construed 
with  reference  to  pleadings.  29  M  84  Col 
662    P   I. 

179  -rausfer  of  Property  Act— Suit  for 
Bale— Question  of  personal  liability  of  mort- 
gagor when  made  bo  decided.  28  A  364 
Col    696  P    I. 

180  Transfer  of  decree  for  execution — 
Notice  to  assignor  and  judgment  debtor. 
29   C   235   Col    1501    P    I, 

181  Trust— Purchaser— Shebait's  powers- 
Decree  under  S.  539  G  P  0  2  C  L  J  448 
Col  1218   P  I. 

181  {^)  Variation  of— On  appeal  by  some 
of  pint  appellants.  25  B  699  Col  1725 
P   1. 

Decree   holder 

1  Application  of  decreo-holder  for  exe- 
cution of  decree.     2  M.  L.  T.  339  Col.  903  P.I. 

2  Construction  of  deoreo  — Consent  of 
decree.     28  0.  557  Col.  337  P.  I. 

3  Executing  mortgage  decroo.  12  G.  W. 
N.  365  Col.  693  P.  I. 

4  Minor —Joint  decree  holder. 

When  ono  only  of  several  joint  decree 
holders  is  a  minor,  S.  7  of  the  Limitation 
Act  (1877)  saves  an  application  for  execution 
by  the  minor  decree  holder  from  being  bar- 
red by  limitation  13  ^I.  2.36,  17  M.  189,  dis- 
sected  from  20   13.  383,  22  A,  190  Gonciirrcd. 


D'3cre©  holder    (Contd.) 

SUiMA  KUMAR  DUTT  u.  ARLFN  CiraNDEIl 
ROY.     28  C  40j. 

5  r\Iinurity  of  oao  of  several  decree  hold  - 
er.q— Limitation  7  0.  L.   J.    308  Gel.  1744  P.  f. 

6  Not  claiiniii'j  within  time— Joint  decree  - 
Execution  of  decree.  N.  W.  P.  Act  I  of  JVO-'i 
S.  3  and  12  ■  AdoanLaQc  of  the  Act  taken  by 
soma  of  joint  judgment  debtors. 

Where  only  five  out  of  six  joint  judg- 
meut-deWtora  took  the  benefit  of  the  Bundel- 
khand  Encumbered  E-states  Act,  1903,  on  a 
notification  being  issued  under  the  Act,  a:^d 
the  decree-holders  did  not  make  any  claim 
within  the   time   prescribed 

Held  that  tho  decrae-holdera  could  nob 
recover  from  the  judgment-debtor  who  had 
not  taken  advantage  of  the  Act  anytliing 
more  than  his  proportionate  share  of  the 
judgment  debt.  MAKUND  UAO  v.  JANKI 
BAI.  A  W.  N.  (1008),  p.  48  =  5  A-  L-  J. 
182  =  30  A  441 

7  Purchase  by  decree  holder — Certificafce 
of  sale  -  Amendment  of  certifioate.  23  A. 
476  Col.  378  P.  II. 

8  Purchase  by  decree  holder— Step  in  aid 
of  execution.     24  M.  185  Col.    2018  P.  I. 

9  Right  of  decree  holder,  xohere  wrongly  en- 
tered in  the  schedvde— Insolvency  order  passed 
by  chartered  high,  counts  effect  of- -Order  of 
discharge  passed  by  clhiirtered  Higlb  Court  ope- 
rates throughout  the  icholc  of  BrilisJi  huli'it,. 

Held  that,  where  a  jadgmeutdebtor  bad 
been  declared  insolvent  by  the  High  Couib 
at  Calcutta  but  tho  amount  due  to  a  particu- 
lar decree  holder  had  been  entered  wrongly 
in  the  schedule  of  debts  filed  by  the  judg:iV3t:t- 
dcbtor  tho  decree-holder  was  not  entitled  to 
proceed  in  execution  against  the  judgmou-fc- 
debtor  for  tho  amount  of  the  decretalmoney 
not  entered  in  the  schedule,  The  order  of 
the  High  Court  should  be  considered  asi 
giving  tue  judgment-debtor  a  personal  dis-- 
charge  as  to  the  claim  whatever  its  amount 
might  be,  the  remedy  o£  the  decree-holder 
in  such  a  case  being,  if  any,  to  move  tho 
High  Court    to  re-consider  ita  decision. 

Held  further,  that  orders  relating  to  iu- 
solvoucy  passed  by  the  Chartered  High 
Courts  under  tho  Insolvent  Debtors'  Act  do 
nob  extend  only  to  Prosideuoy  towns  bub 
operate  throughout  British  India.  Brett  v. 
Schooner  Stedt  (1),  Dadadliai  Nasarwanji  v. 
Manikji  Shapurji  Kaka  (2),  Cowasha  u.  Homl 
N.  A.  Wadian  (3)  and  INIiiler  v,  Sheo  Prasad 
(i),  referred  to.  BITHAL  DAS  AND  AN- 
OTHER V.  MUNSHI  IHTISHAM  ALI  10 
0  C  805. 

10  Rigbt  of  decree  holder  to  execute  a 
decree  passed  in  favour  of— Execution  of 
decree  bv  a  survivor  of  two  j^int  decree 
holdcrs-iO  0.  C,  37S  Col.  793  P.  1. 

iX  Sale— Decree  on  tho  original  salo  — 
Dccreo  bolder— Locif 3  S^i?icZi— Appeal.  23 
C.  513  Col.  1192  P.  I. 

12  Sale— Putting  property  to  sale  without 
disclosing  bis  lion— Elfect  of  purchaser  with- 
out   notice— Liability    for     llio     undisclosed 
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lien.     BALDEO  V.  AUSAN    SINGH.     11  0  C 

206 

See  ExiCiition   of  decree. 

Dedicatioh. 

See    Trust. 
1     Second  appeal— Ground    for— Construc- 
tion   of   document    of    title    9  G  W  N  154  Col 
1251    P  T. 

g  Mahnnedan  Lajy-Wakf-Sn  jjada  nashin 
—  Miitiowali.  Appoihtvunt  of  successor  by — 
Duiga-  T(  mbs  vf  ordinary  individuals.—  Crea- 
tion  of   v:ilui    wakf. 

The  office  of  Sojjad  anasliin  is  a  reli- 
gious office,  and  the  property  acquired  by 
a  Snjjnd  a-vashin  is  ordinarily  bis  private 
property,  unless  he  has  done  sometbii)g  to 
dedicate  it  to  charitable  cr  religious  pur- 
poses. 

But  a  Snjjnd  a-iia^hin  may  also  be  a 
Muttawali  .of  property  dedicated  to  charit- 
able purposes  and  to  that  extent  his  office 
is  secular  as  distinguished  from  his  office 
as  Sojjadea  nashin  which  is  spiritual.  Mut- 
tawalis  appoint  their  own  sviccessors  unless 
the  deed  under  which  they  themselves  hold 
lays  down  a  eoutrnry  prevision.  Similarly, 
a  Sajjad-a-nashin  appoints  his  own  succes- 
sor, generally  some  member  of  his  family. 
ZOOLEKA  liiBI  V.  SYED  ZYNUL  ABEDIN 
6   B    L   R    105a. 

Deduction. 

Of  time  spent  in  obtaining  of  judgment 
and   decree    See    Limitation   Act  S.    12 

Deed 

1  Alteration — Refusal  to  register  on  the 
ground,  that  the  document  did  not  contain 
suffjcieiit  descirption  oi  the  property.  304  B 
304    (Jol    470    P    i. 

2  AUeratioj--  filateralattevatiou  in  a  do- 
eumciii; — Alteration  in  acknowledgement. 
25    B    016    Col   34    P    I. 

S  Alteration.  Bond.  IMorfgage  suit  by 
puisru)  mor  g;;gee  for  redcn:ipfijn  of  prior 
mortgage  Miid  sale  of  hypothecated  pro- 
perty.    25    A    680   Col   2145     P  I. 

4  Attestation  —  Slortgage  bond  -  Execution- 
docuu-ieut.     29    C    355    Col    189    P    1. 

5  Attestation— Of  mortgage-bond —Mean- 
ing of  the  word  attested.  27  B  91  Col  607 
P    I. 

6  Attestation— Mortgnge  bond  —  Attesting 
witness  — Presumption.  7  C  W  N  384  Col 
606  PI. 

7  Cancellation  —Suit  to  set  aside  an  in- 
strument—-Oollu.sive  sale  deed  not  intended 
to  be  acted  upon.  15  ML  J  228  Col  18G0 
P    I. 

8  Cancellation  of  deed— Equity— Grand 
Miprepreseut:>,tion  -Undue  iLflucnce  — 15  P  H 
1908    Col    438    P   II. 

9  CuiiSituciiuii — Matter     of   iato —Estoppel. 
'Xhe   coiistruction    of   a   decument  is  a 


Deed    (Contd.) 

matter  of  law  and  there  can  be  no  estop- 
pel by  reason  of  misrcpretr;t ntation  on  a 
point  of  law.  This  rule  does  not  apply 
wijero  the  point  of  law  is  not  clcnr  and 
free  from  doubt. —NA Ur\SING  DYaL  tiA- 
IIU  V.  HAM  NARAIN  SINGH.  SQ  C  883 
at  894- 

10  Construction  of  document — Name 
given  by  patties  to  document.  29  B  19  Col 
2172  P  i. 

11  Construction— Mortgage — Construction 
of  deed — Mortgage  or  lease  — Laud  transfer- 
red for  ten  yeiirs — Profits  to  go  in  liquida- 
tion   of    debt  26    B    252    Col  537    P    II. 

12  Construction  —  Duty  of  court  — Con- 
struction of  document— Mortgage  by  condi- 
tional  sale,     4B  L  R  871   Col    532    P  II. 

13  Construction  — Execution  of  sale  deed  — 
Subsequent  redemption — Suit  on  footirg  that 
the  sale  was  in  fact  a  mortgage — 25  M  7 
Col    204    P    I. 

14  Construction  — When  a  registered  deed 
begins  to  operate— Priority  of-  Non  payment 
of  consideration  in  full.  29  B  46  Col  475 
P    I. 

15  Construction  — Decision  in  formar  suit 
— Parties  in  subsequent  suit  all  claiming 
under  one  party  only  in  former  suit — Deedd, 
construction   of.     30   C    556   Col  558    P  I. 

IQ       Composition Deed Conveyance 

Trustees  under  the  deed.  23  B  364. '  Col.  480 
P   I. 

17  Execution — What  amounts  to, 

'  Execution  '  of  a  document  meana  the 
signing  ot  the  document  of  the  executant's 
free  will.  Where  the  signature  to  the  docu- 
ment is  obtained  by  duress  and  intimidation, 
there  is  no  execution.  CHANDRA  KISHORB 
MUNSHI  V.  DINENDRA  NATH  SANNYAL. 

1  G  L  J  126 

18  Execution — Attesting  witness — Morfe 
gage-deed.     5  C.  W.  N.  454  Col.  189  P.  I. 

19  Executeut  name  with  by  witness — 
Attesting  witnesses — Remand.  7  0.  W.  N.» 
160  Col.    606  P.  I. 

20  Execution  of  deed-Admission  of  signa- 
ture before  Registering — Officer— 6  0.    W.  N.» 

i  329  Col.    486  P.  I. 

See  also  Construction  of  Deed. 

Defamation. 

1  Abatement  of  fuit — Appeal — Abatement 
—  Death  of  appellant  after  tippeal  filed,  but 
before  hearing  of  appeal — Defuixiation.  26  B 
597  Col.  1280  P  I. 

2  Cause  of  action — Special  damage — Un- 
chastity,  Imputation  of.  34  C,  48  Col.  343 
P.   II. 

3  Communication— Truth  of  the  impu- 
tation—Action  of  libal— Cause  of  action.  6 
13.  L.  R.684    Col.  340  P.  II. 

4  Deposition  iu— Defamatory  statement 
iu  deposition  when  privileged  9  C.  W.  N.  911 
Col.  245  P.  I. 

5  English  and    Indian    Lavv^— Slander.     1 
I  A.  L.  J.  10'^  Pc-''  D»m;iges  No.  71 

[      i)    (jurigdictiou  oi  Civii  Ooui'l) -CaiSbe  Zaa- 
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zibar  to  bo  treated  ns  a  district  in  the  prosi- 
deucy  of  Bombay — Zai;zibar  order  in  coun- 
cil, 1884— DofamaLiou— Privilego.  20  B.  174 
Col.  335  P.  II. 

7  Libel — Defamation-Libel  slander-Cause 
of  action-  Sp^oial  damage.  4  C.  L.  J.  390 
Col.  343  P.  IL 

8  Lihd--Spccial  daviages — Remedy— Civil 
action. 

A  libellous  letter,  containing  a  specific 
allegation  with  respect  to  another's  bu.si- 
Doss  and  causing  special  damage  by  reason 
of  the  injury  inflicted  on  the  business  would 
ulTord  grounds  for  civil  action  rather  than 
for  a  criminal  prosicutiou.  C^SSE^IKUR- 
3UM  V.  JONAS  HADJEE  SEEDICK,  9  C 
W  N  196  =  3  C  L  J  47. 

9  Mental  Distress — Slander— Defamation 
—Slander— Right  of  suit.  28  C.  452  Col. 
860  P.  IL 

10  Libel— Privileged  comvianicaiion— De- 
famatory statements  in  report  submitted  to 
supeiior  o^lccr — Malice  in  fact. 

In  the  absence  of  proof  of  malice  in  fact 
a  public  officer  is  not  responsible  for  any 
defamatory  statements,  however,  erroneous, 
made  by  hiin  to  his  superior  ofEcer  respect- 
ing the  character  of  a  person  if  he  nude 
the  statemenis  honestly  believing  it  was  his 
dutv  to  do  so.  NARA:-^IIMHA  SIIANKAU  v. 
BALVANT  LAKSHMAN.  5  B  LR  66i- 
27  B  685. 

IX  1^1  ioilcg-e— Slander — Defaviitory  words 
spoken  by  witness  dnrincj  exaviinatioii — Iiii- 
putation  of  unchastlly  to  luvman—Siiit  for 
damages   by  Iter  bro'hor   n  t  viiiiUainuble. 

Where  certain  words  were  spoken  by  a 
witness  duriiig  his  examinai  ion,  inipuiing 
unchastity  to  tbe  plaintiff's  sisterc,  and  tbe 
plaintif!  brought  a  suit  for  damages  for 
Blander  — 

Hddy  that  the  suit  was  not  maintain- 
able iuasmucti  as  tha  words  were  neither 
defamatory  of  him,  nor  had  tbey  caused 
him  any  injury. 

Ilaiington,  J. — Wliat  a  witness  sd,ys  in 
the  course  of  li;s  examination  is  privileged 
even  if  irrelevant  but  no  v/itness  is  entitled 
to  claim  privilege  for  a  slanderous  stato- 
mont  wantonly  mada  which  is  neither  an 
answer  to  any  q^uestion  addressed  to  him  in 
examinatiou  or  crotis  examination^  nor  had 
any  connection  at  all  with  the  case  under 
trial,  GIKWaR  SINGH  v.  SIRaMAN  SINGH 

9  C  W  N  847=32  C  lOGO- 

12  Privilege— Right  if  suit— Words  spoken 
in  answer  to  questions  init  by  an  investi- 
gating ojjicer. 

No  action  lies  for  defamatory  words 
spoken  in  answer  to  questions  put  by  a 
Police  Officer  conducting  an  invetitigation 
under  the    Crimical   Procedure    Code. 

IGMad.,  235,  C  Q  B.  D.  307;  L.  R.  71, 
and  L.  R.  7  H  L.  referred  to  ]\IETnURA:\r 
DASS  V.  JAGGAN  NATH  DAS.  5  N-  W- 
C  804  =  23  C-  794 

13  Priviluge  —  Miiiistor  of  charitable  in- 
8bit)atii<^u  commuuiuuUng  to  a  luUy  auachud 


Defamation    f-Contd.) 

to    the   mission     intimating    his   disapproval 
I  of    her    propJ.^(;d    marriage— 83     P    it  8     See 

Dainagei   No.    2(}. 
I      14     Privilco'.)— Libel— Suit     for    claim    for 
(  damages  -Application     for    leave— 9   OWN 
I  370-32   0    318    Col    1293    P    I. 

15     Privilege — Defamation     in    a    Govera- 

mout    Resoluiion-G    B     L    R    131   Col    17   P 

I.     (131    read    for    133). 

15  a  Privilege — Government  and  Govera- 
mont  officers.  Suit  against; -Pawer  of  Go- 
vernment as  to  dismissal  reduction  etc  of 
public    servants.     27    B  189    Col    42    P    I. 

16  Privilege  -  An  accused  pet  son  is  privi- 
leged in  respect  of  questions  put  in  good  faith 
for  the  purpose  of  defending  himself  -Pub' 
licatio-n. 

The  rule  of  English  Law  "  that  no  ac- 
tion of  libel  or  slander  lies  whether  against 
Judge,  cousel,  witnesses,  or  parties  for  words 
written  or  spoken  in  the  ordinary  courbd 
of  any  proceeding  before  any  Cour'.,  or  tri- 
bunal, recognised  by  law  ''  will  also  apply 
to  an  accused  person  in  respect  of  questions 
pub  by  him  in  good  faith  for  the  purpose 
of  defening  himself.  A  party  receiving  a 
notice  entitled  to  reply  to  the  notice  and 
state  his  reasons,  and  such  reply  is  privi- 
leged so  long  as  it  is  corifiiied  bo  the  matter 
in  hand  and  is  relevant,  provided  the  reply 
is  not  published  by  the  person  makii  g  it. 
Where  auch  reply  ia  a  mere  acknowledg- 
ment that  the  party  had  made  tlie  impu- 
tations complained  of  in  the  notice,  relief 
can  be  claimed  only  in  respect  of  the  ori- 
ginal imputations.  PAP.flA  IPn.HU^L^L 
OHETTTAR  v.  DASI  THaNGAM.  8  M  ta 
J  353  =  4   M   L  T  222-31  M  400. 

Daftiult, 

1  Order  dismissing  on  appeal  for  default — 
Right  of  appeal  against — .-special  remedy.-  1 
L.  B.  R.  1900-1902  P    183  Col.   1G57  P.  L 

2  The  ap^peal  without  hearing  argument. 
17  G.  P.  L.  H.  JiKU  P.  L    Cul.  iG-:'G  P.  1. 

3  Dismissal — Decree  —  Appealable.  2&  C; 
81  Col .  900  P.  I. 

4  Suit  disiuissed  for  default  on  adjourned 
hearing — Application  for  restoration  rejected 
12  M.  L.  J.  473  CuL  1340  P.  I. 

5  Decree--Order  dismissing  suits  in  de- 
fault--Appeal.     8  C.  \V.  N.  313  Col.  1271  P.  I. 

6  Dismissal  of  suit  — Councel  having  no 
instructions -Limitation  for  application  for 
re-hearing  expiring  during  vacations.  310, 
150  Col.  1453  P.  I. 

7  Appeal  to  His  Majesty  in  Council  —  Appli' 
calion  fur  admission-- Restoration  to  file  of  an 
appeal  struck  off  for  default-Time  limits,  cxLen- 
sio}i  tf,  for  sicut  iiy  and  deposit — Civil  Proce* 
dure  Ovde,  Ss.  596,  6(Xi. 

While  the  Court  has  power  to  restore  to 
the  file  an  application  for  admission  of  aa 
appral  to  His  M.'josfy  in  Council  which  has 
bt  on  struck  off  lor  default  nnd  to  extend  tha 
t  imu-liuiils  specified  in  seciion  002  of  the 
Lodo  ior  the  furnisLiiug  oi  ocourity   and    tho 
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Default    Would. } 

deposit  of  nxponses,  Uioao  limils  m'o  noL  to  bo 
doparteil  frciix  without  cogoiil.  reason.  Bur. 
joro  V.  Bliagiviia,  1.  L.  \\.  10  ('al.,  557,  followod. 
MA  I\IW  (^\TE  y.  MA  SA  YT.  1.  L.  B-  R" 
I900-I902  p.  829 

8     Dismissal   of  auit   for   doEault— Witness 
attoncliijg  C>")urt  on  firab    yeariiig    but    abaotit 
adjourned    hearing.     A.     W.    N.    1905   P.   92. 
St.c  discretion  No.  IG. 

Defeasance  Clause. 

I     Defeasance    clause. 

Held,  that  a  clause  of  dcfeasanjo  in  order 
to  be  operative  must  conLain  express  words 
or  words  of  necessary  Mnplioatiou  of  a  gift 
over  to  a  doiinito  person  or  persons. — 
AIMULYA  CHARaN  SEAL  v.  KALI  DAS 
SEN.     82    C.,86I. 

Defective  title. 

I  Mortgage  — Defective  title — Jurisdiction 
of  Civil  Courts,  objoction  to.  1  L.  B.  R.  1900 
=  1902P.  277   Col:    318  P.   II. 

Defence. 

I  Conditions  under  which  court  may  strike 
out  the-  acfcucc  of  defendant— 7  C.  L.  J.  295 
Col  :    li7i   P.    1. 

Defendant. 

1  Death  of  defendant — Abatement  of  suit 
— Appeal  against  order  of.  25,  A.  206.  Col  : 
2741  P.  I. 

2  Death  of  defendant.  Right  of  reprosoot- 
atives  of  a  deceased  defendant.  29.  0.  33.  Col  : 
14G1    P.  I. 

8  Djath  of  defendant-atDnellant  against  a 
decree  for  aamagos.    26  M.  i99  Col:  12  P.  I. 

Delihan  A^ricultiirists  Relief  Act 

1  See  Bombay  Act  XVII  of  1879  Cols 
208    to    213    P    11, 

2  S.  ? — Defendant,  summoned  —  Payment  of 
batta  unnecessary. 

Where  an  agcicalturist-dcfendaub  is  sum- 
moned to  be  examined  under  S.  7  of  the 
Act,  it  is  not  neccs^iarv  to  pay  halta  to  him. 
GANGASHANKAli  PRABllAbllANKAR  v. 
BODHAR    MADHBHAI,    10    B   L    R    1133- 

8     S.    11  —Suit  on     commission   agency   ac 
counts— Sadar  Goitrt's  decision^. 

A  suit  is  barred  agaiiis^^  an  agricultur- 
ist on  a  comm'u-siou  agency  account  by  8. 
11,  Bombay  Act  XVtl  of  1879,  if  he  resides 
beyond    the    Court's    jarisdiclion. 

District  Courts  j-ilgos  are  bound  by 
decisions  of  Che  Judge.s  of  iho  S  idir  Court 
until  questioned  or  overruled  by  the  Judges 
exercising  the  District  Court.-  jufl.^diotion  of 
the  Judicial  Commissioner's  Couit.  Bat  those 
decisions,  bL'.iug  the  du^iisions  ul  .-i-)g!e  Judges, 
S.VQ  not  biudiiig  oa  suoc'eding  Judgos  of 
the   Sadar   Court.'   P   J   1897,   2.JJ    followed. 


Dekhan  Agriculturists  Relief  Act 

(Could.) 

GULVM   TIQSEIN   YQLLEE  u,    FALIB  SI- 

DIK.   2  S   L  R  28. 

Dolay. 

1  In  appeal — Arbitrator.  Liability  of — 
Fraud. 

The  plaintiff  withdrew  the  suit  against 
tlio  defendant  on  the  parties  agreeing  to 
refer  the  di.sputo  to  arbitration.  'I'ho  arbit- 
rators delivered  no  written  award.  The  piain- 
LilT  brought  the  present  suit  against  tha 
arbitrators  and  the  defendant  in  the  pro- 
vious  suit,  on  the  allegation  that  the  arbi- 
trators gave  only  an  oral  award  and  by  their 
acting  in  collusion  with  the  original  de- 
fendant they  omitted  to  give  a  written 
one. 

Held,  that  an  oral  award,  though  un- 
desirable, is  perfectly  valid,  and  conseqaoatly 
no  cau.3e  of  action  arose  against  the  arbi- 
trators. SAVALAPPA  V.  DEV  OHAND  VAL 
CHAND.    3  B  I*  R  691-28  B  132. 

2  Effect  of  delay  oa  a  claim  to  mandatory 
injancbioa  —  12  C.  W.  N.  519  =  35  C.  661  Col. 
2169  P.  I. 

3  In  security — Taxation  costs.  5  0.  W.  N, 
119   Col.  685  P.  II. 

4  In  specific  performance — Claims  for  spe- 
cific porformaace — Effect  of  laches  30  C.  265 
Col.  407  P.  I. 

5  Registered  documents  —  Delay  in  effect- 
ing registration —  Notice  —  1.  L.  B,  R   1900 — 

1902  P.  293  Col.  488  P.  I. 

6  buit  —  Delay  in  filing  suit  —  Interest 
compound.  53  P.  L.  R,   4  Col.  344   P.  I. 

7  Suit —  Delay  by  reversioners  in  suing  to 
profcecb  their  reversionary  right —  111  P.  L  R, 

1903  Col.    989   P.  I. 

8  What  amount  to  unreasonable  delay  — 
Co  o^vner3  —  4  N.  L.  R.  120  Col ;  1920  P.  I. 

D^iig^ation. 

1  By  Arbitrators— Deligation  of  duty — 29 
0    854   (P   0)   Col  1695   P    1. 

2  By  arbitrators — Deligation  of  duty.  24 
A  312   Col   1693    P   I. 

3  Collector — Board  of  Revenue — Sanction 
by — Manager,  powers  of — Deligatus  non  potest 
deligare. 

The  maxim  ^'delegatus  non  potest  delegare" 
is  to  be  understood  with  this  necessary 
qualification  that,  in  any  particular  case, 
it  no  authority  to  delegate  has  been  given, 
■iuch  authority  may  be-  implied  from  tha 
clrcamstances  of  the  case,  J0GE3HWAR 
NARAIN  SINGFI  y.  RAI  RADHA  RAWAN, 
SO  L  J  165-  See  for  other  facts  Col  459 
P    I. 

4  By  District  Judge — Application  for 
appointment  of  guardian — Reference  to  Sub- 
ordinate Judge  to  record  evidence.  26  B 
716    Col    805    P    I. 

5  Reference  to  arbitration — Award  — 
Finality  ot  — Powers  of  arbitrators.  25  P 
U    2    Gol    1097   P    I. 

6  Delegation  of  Dov/er  of  enquiry.  6  Q 
W    N    289   Coi   511    P  I. 


(   ao3   ) 


CIVIL    DTOKST  OF  CARKS 


{    fioi    ) 


Deligation    (Contd.) 

7  Hindu  Laio — Widoio.  Alienation  by, 
not  void  but  voidable — Reversioner.  Afisent  of 
—  DeJcgaiio7i  of  Poiver   to  validate   alimation. 

An  alienation  by  a  Hindu  widow  having 
a  lifo  interest  is  only  voidable.  It  may  bo 
validated   by   the   assent   of  tho    rovorsioncr. 

Tbo  reversioner  iti  not  entitled  to  de- 
legate hi3  power  of  valislating  tbo  alionation 
to  bis  executor.  HAYES  v.  HARENDRA 
NARAIN.     81  C-  698- 

8  Arbitration— Duly  of  arbitration — De- 
legation   of  duty.     29  C.  854   Col.  1695  P  I. 

9  Delegation  of  power  of  enquiry.  GO. 
W.  N.  289  Col.   511  P.  I. 

Delivery  of  Possession. 

I  Delivery  of  Possession — Effect  as  against 
party  not  affected  by  tbe  decree.  27  M.  262 
Col.    1961  P.  I. 

Demand  by  registered     notice. 

i  Di viand  by  registered  nolic.  — Burden  of 
proof —  Evidence  — Regulation  XVII  of  1S06 — 
Mortgage  —  Foreclosure  inoccedings  —  Seraice  of 
notice  —  Substituted  service   iclien  permissible— 

In  order  that  tho  mortgagee  should 
obtain  foreclosure  of  tho  whole  mortgage 
every  mortgagor  should  bo  served  with  a 
notice. 

In  a  suit  for  foreclosure  of  a  mortgage 
by  way  of  conditional  sale  it  is  for  the 
plaintiff  to  prove  a  demand  from  each 
mortgagor  prior  to  issue  of  notice,  the  fai 
lure  to  prove  which  would  bo  fatal  to  his 
suit.  The  demand  may  be  made  by  means 
of  a  letter  sent  through  post  registered,  it 
would  bo  presumed  that  the  letter  reached 
its  destination  when  it- is  not  returijcd  to 
the  mortgage  through  tbe  Dead  Letter  Office, 
though  the  presumption  is  neither  obligatory 
nor  conclusive.  The  contents  of  the  letter 
being  in  the  nature  of  a  demand  should  bo 
proved. 

It  is  not  essential  that  service  of  notice 
under  the  Regulation  sb.ould  be  personal. 
The  provisions  of  the  Civil  Procedure  Code 
as  to  service  of  process,  so  far  as  they  are 
not  contrary  to  tho  Regulation,  arc  applicable 
by  force  of  S.  6i7  of  the  Code  to  the  service 
of  notice   issued    under   tho    Regulation. 

The  finding  of  the  District  Judge  in  the 
foreclosure  proceedings  that  notice  has  been 
duly  given  to  the  mortgagor  is  not  even  prima 
facie  evidence  of  the  provisions  of  the  RcSu- 
lation  having  been  complied  with,  the  service 
of  tlie  petitiuu  (or  foreclosure  and  the  notico 
in  tlicform  prescribed  by  the  Regulation  must 
be  strictly  proved. 

Though  substituted  serv'ce  ia  not  con- 
fined to  cases  in  which  it  is  established  that 
the  mortg  Igor  is  keeping  out  of  tbo  way  yet 
tho  stringent  requirements  of  the  Regulation 
would  not,  in  tho  absence  of  strict  proof  of 
evasion  of  service,  be  complied  with  by  sul) 
stitutcd  service  of  notice. 

Substituted  service  on  one  of  tho  mort- 
gagors who  was  a  female  not  being  considored 


Demand  by  rogistord  notice  (Contd.) 

fiufficifnt  and  tho  allegation  not  hr-ving  been 
established  that  she  made  an  admission  of 
having  been  duly  served  with  notico  the 
foreclosure  proceedings  were  held  as  infruc- 
tuous.     SHEIKH  FAZAL    ILAHI   v     HAZA- 

Rl  SINGH.  63  p.  R.  1902-48  P.  L- R. 
B.  1902. 

Demand  and  refusal. 

1  Pledge  —  Limitatiou--Construction.  26 
430  Col.  17G1  P.   I. 

2  Hindu  Lavj  — Maintenance  —  Arrears — 
Impartible  estate— Effect  of  partition  of  divi- 
sible property. 

Held,  that  tho  plaintiff's  claim  for  main- 
tenance was  not  barred  on  account  of  a  dec- 
ree obtained  by  him  for  partition  of  divisible 
property  of  tbe  family. 

II';Jd,  that  nonpayment  of  maintonanca 
to  a  person  entitled  tliereto  does  not  neces- 
sarily givo  him  a  right  of  action  for  arrears 
but  it  constitutes  p7i?;ia/acifi  proof  of  wrong- 
ful withholding.  It  is  only  upo)i  a  full  con- 
sideration of  all  the  circumstances  of  each 
particular  case  that  it  is  possible  to  decide 
whether  suoh  prima  facie  proof  has  been  re- 
butted. 

Arrears  of  maintenance  for  the  period 
not  excluded  by  the  law  of  limitation  allowed. 
RAJA  YARLAGADDA  MALTKARJUNA.  , 
PRASADA  NAYADU  v.  RAJA  YARLAGAD- 
DA  DURGA  PRVSAD  NAYADU.  5  C  W. 
N  7i-24M.  147P.   C- 

Demaracation. 

1  Demarcation  of  village  boundaries  being 
accepted  by  Settlement  authorities  and  by  el"f end- 
ants,  suit  by  Government  to  impugn  their  cor- 
rectness. 

Between  Government  and  tho  defendants' 
predecessors  it  was  decidad  iu  1806,  that  the 
whole  of  the  town  of  Tanda  should  bo  regard- 
ed as  Nazul  property  with  the  exception  of  tha 
hamlet  of  Nawagunj.  This  decision  was  up- 
held in  appeal  in  1871,  and  tho  Deputy  Com- 
missioner ordered  that  the  boundary  should 
be  demarcated.  An  amin  bcirg  appointed  to 
demarcate  submitted  a  report,  and  a  map  ia 
which  the  boundary  was  shown.  This  demar- 
cation was  accepted  as  correct  by  the  Settle- 
ment r.uthori  ties  and  the  defend  ints'  predeces- 
sor in  title  U'lder  a  mzinania  in  1872  and  the 
suttlemcut  papers  were  made  accordingly. 
Tho  defendants  had  been  in  posacssiou  of  the 
land,  which  was  demarcated  as  their  proper- 
ty, over  since  1^72,  and  thin  area  of  laud  waa 
included  iu  the  had  bist  village  M.  which 
was  settled  with  thu  dofcndanti  and  tlicir 
co-sharcvs  In  1904,  the  Government  bvoughb 
a  suit  for  possession  of  certain  lai.ds,  alleged 
i  to  have  boon  wrongly  included  iu  the  hamlot 
I  of  Niwa^unj  and  impugned  the  correctuesa 
I  of  the  proceedings  and  demarcation  which 
!  had  taken  place  in   lb72. 

'  Held,    that  having  regard  to  tho  circum- 

.sl(incc6    of  tho    case    and  the    conduct    of  the 

I  parties    through   a  long  period   of  more  thaa 
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Demaracation    (Contd.) 

80  years,  tho  plaintiff  was  bound  to  abide 
by  the  doinarcation  proco^dmj^s  of  1872  and 
could  not  bo  allowod  to  impugn  tlioii'  cor- 
reotnoss.  19  0  :V12  followed,  9  0  0.  801  re- 
ferred to.  LAOHMAN  PMISHAD  v.  SEORE- 
TAHY  OE  STATE  FORINDIA  IN  COUN- 
CIL-!! 0  0-80. 

Demolition. 

1  Building   suit  for  removal  of  equity. 

In  a  suit  for  removal  of  buildi  ig  erectod 
by  tho  dofondaot  on  the  plaintiff's  land  tho 
Courts  should  follow  tho  pnnciples  laid 
down  in  Naiinihal  Bhagat  y.  Kuneshar,  Bha- 
gat  IG  All,,  828  and  Chbotu  v.  Inayat-ul  lab, 
W.N    All.    1899,  p.  191. 

The  suit  could  not  be  dismissed  on  the 
ground  that  the  plaintiff  had  sat  still  and 
allowed  the  constructions  to  come  into  ex- 
istence. MAULA  BaKHSH  v.  NURUL- 
HAK.    A  \V.  N.  6  p.  174- 

2  Suit  against  co-sharers  for  possession 
of  sJiaiiiilat  laud  and  demolition  of  con- 
struction thereon  blocking  a  road.  7  0.  0 
362   Gol.  666  P.  I. 

3  Suit  by  co-sbarer  for  demolition  of 
well  constructed  by  a  third  person  with 
the  consent  of  other  co-sharers.  7  C.  386 
Col.   667    P.  I. 

Denial  of  Tenancy. 

1  Res  judicata  — suit  for  arrears  of  rent- 
Denial  of  tenancy  —Juri;  diction  —  Revenue 
Court.     8.  O.    0.   65.  Col.  969,  P.  I. 

Deiiial  of  title. 

1  Landlord  and  Tenant.  -  D,i7iial  of  land- 
lord's lUle  in    written  statenvnt. 

A  tenant   forfeits  his  tenaocy  by  douyiug 
big  landlord's  title  but  the    denial    should    be 
before  the  iDstitution    of    the    suit   for    ejeco 
ment. 

13  Cal.,  96,  fnlloioed.  NIZ  \M  UD-DIN  v. 
MUMTAZ  UD-DTM.     28    C-  135. 

2  Landlord  and  Tenant— Limitation  Act 
—Denial  of  tenancy  by  tenant.  24  M.  246  Col. 
1949  P.    I. 

3  To  quit— Denial  of  title— Setting  up  of 
permanent   tenancy  : — 

Per  Starling,  J.—  A  tenant  does 
deny  the  landlord's  title  by  merely 
ting  up  a  permanent  tenancy  :  and, 
sequently,  does  not  di.sentitle  himself 
notice  to  quite.— TH  \K0HH:  FATEHSINGJI 
V.  BaiANJI  DAI.AL.  5  R.  li.  R.  274 
27   B    5L5  at   550 

4  Mortgige-^  Kanom— Malabar  Law—  Ano 
vialous  nurtgage— Forfeiture  —  Dcsclaimer    by 
hanomdar  of  tiilo  of  jenvii. 

The  plaintiff  brouglit  the  present  suit  to 
j^edoem  akanom  granted  for  a  term  of  59 
years.  The  kanomdar  was  to  enjoy  a  portion 
of  the  produce  for  interest  on  the  kanom  and 
annually  pay  the  balance  of  produce  to  the 
mortgagor,  the  jeumi.  A  question  aro.se 
whether  the  suit  was  maintainable   owing    to 


not 
set- 
con- 
to 


Denial  of  title    (Contd.) 

the  disclaimer  by  the  kanomdar  of  the  title 
ofthoj'-nmi  before  the  expiry  of  the  term 
of  m  )itgage. 

Jlcldt  that  tho  suit  was  pormature,  the 
transaction  being  an  anomalous  mortgage 
and  nob  a  lease.  UVMAN  NMR;,'  VASU- 
DEVANNAMBOODRIPAD,     27    M.  26. 

Deorha. 

1  Separate  appeal  with  respect  to  separate 
orders  passed  on  separate  appoal,^  —  Doorha, 
payment  of  interest  not  penal  provision.  10 
O.  C.  412  Col,    1663    P.  I. 

Depoint. 

1  Arrears  of  rent  against  the  Mokararidar 
— Person  whose  immoveable  property  has  been 
sold.  Execution  of  decree.  32  C.  107  Col: 
1541  P.  I.  (  for  110  read  107) 

2  Attachment  in  execution  of  decree  — 
Mortgage  —  Redemption  suit  —  Redemption 
money  deposited  in  Court  but  part  of  it  attach- 
ed in  execution  of  decree  for  cists. 

Where  in  a  redemption  suit  the  plaintiff 
in  accordance  with  directions  contained  in 
the  decree  paid  the  full  amount  of  redemp- 
tion money  in  Court  within  tiie  fixed  time 
and  then  attached  a  portion  of  it  to  realize 
costs  awarded  to   him  by    the  decree — 

Held,  that  the  plaintiff  was  entitled  to 
possession  of  the  mortgaged  property  for  the 
directions  in  the  decree  were  duly  complied 
with   by   him.      PARMANAND   v.  LOKMaN 

DAS,  2  A  L  J  10= W  N  A  1304  P  283 
=  27  A  892- 

3  By   co-sharer, 

A  person  claiming  under  the  Muham- 
madan  Law  a  share  in  some  immov- 
able property,  which  has  been  sold  in 
execution  of  a  decree  p.gainst  his  cosharers, 
is  not  entitled  to  make  a  deposit  under 
section  310A  of  the  Civil  Procedure  Code— 23 
Bom.,  450  ;  29  Gal.,  Ij;  21  Mad  ,  416,  referred. 
ABDUL  RAHMAN  v.  MATIYAR  RAHMAN, 

30  C  425. 

4  Compulsory  deposit  —  Contributions  by 
a  Railway  servant.     29  B.  259  Col;  868  P.  I. 

5  Criminal  breach  of  trust — Loan  — Deposit. 
Upon    a    charge    for    crimiaal   breach    of 

trust  the  accused  pleaded  that  the  amount 
claimed  by  the  complainants  was  due  by 
them  as  a  debt  but  having  sustained  losses  in 
business  they    were    unable    to  pay    it. 

Held,  that  in  such  cases  the  crucial  testis, 
was  the  sum  due  to  complainants  owed  by  the 
accused  as  a  debt,  or  was  it  held  by  them 
as  trust  money  for  complainants  over  which 
they  had    no  right  of  disposition  of  any  kind. 

Held,  upon  evidence  that  the  accused 
must  be  held  to  have  acted  as  the  com- 
plainants' bankers,  and  the  relation  between 
banker  and  customer  is 
debtor  and  creditor.  Pu.  j 
1885  referred  to.  RAUSti 
EMPEROR.     185   p.  L,   K 

6  Dowry  — Palla — Loan, 
R   511   Col    1845    P   I. 


in  law  that  of 
b  Record  95  of 
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Deposit    (Gould.) 

7  Extension  of  timo  for —Appeal  to  His 
Maiosty  in  Council — ApplicaLion  for  adnxia- 
siou— 1  L  B  R  1000  1902  P  J29  Col  1302 
P   I.    and    Dofaulfc   No.    7. 

g  InstalmeaU — Deposit  of  mortgage  dobt 
in  two  instalmonts — Interest  SOWN  21G 
Col   643    P    I. 

9  Limilation--Suit  for  recovery  of  dipo- 
sit— 1    A    L    J    442    Col    1755    P    I- _ 

10  Loan  or  Govorumont  Bcouritios — Suit 
for  return  of — Suit  by  uew  administrat'^r 
against  tbe  estate  of  docmscd  executor  — 7 
C    W    N    476   Col    1917    P  I. 

11  Loan—  Debtor -Executor — Assets — Go- 
vernment securities— 31    G   519    Col    1824   P 


12  Money  deposited  into  Court — Decree 
holder- 30   G    262    Col    1189    P   I. 

13  T*loitgago  debt— When  interest  ceases 
to  run — Deposit  by  mortgagor — 27  B  23  Col 
649   P    I. 

14  INIortgage  money  deposited  by  mort- 
gagor in  court — Redemption— 4  O  C  3-55  See 
Mori  gag", — Rcdempliun. 

15  Mortgaged  property— Execution  of  dec- 
ree— Insuflicient  deposit  — Wrong  information 
given  by  au  officer  of  the  Court.  1  0  G  193 
Col    1544    P  I. 

16  MoiUjagee's  right  to  put  ^tp  for  sale  any 
]portio7i  of  mortgaged  jpropertij-  Execution 
of  decree. 

If  more  properties  than  one  are  subjoct 
to  a  mortgage,  and  the  mortgagee  obtains 
a  decree,  then  ho  can  cause  any  one  of  the 
properties  to  bo  sold  by  auction  in  order  to 
realize  his  mortgage  debc.  MT.  CHAN  DO 
BlBl   V.    MT.    BiSMILLAH     KHANUM.     6 

0    C  197. 

17  Question,  of  fact — Deposit  as  used  in 
the   Limitation  Act  Art  60  — Loan. 

The  term  'deposit'  as  used  in  Ar- 
ticle 60  of  the  Lim.tatiou  Schedule  is  to 
bo  construed  in  its  ordinary  or  popular, 
and  not   in  any  technical,  sense. 

Whether  a  particular  transaction  is  a 
loan  or  a  deposit  is  a  question  of  fact  to  bo 
decided   upon    the  evidence. 

13  L.  J.  Ch.  182.  16  L.  J.  Ex.  210,  lU 
B.  338,  16  G.  25,  13  B.  388,  16  C.  35,  28  C 
393,  18  ill.  390,  19  B  352  followed  and  r,-.- 
fcrred  to.  BHAGWaTI  PHAS.^D  v.  NAll 
BADA  PRASAD.  15  Q.  p.  L- E-  1902  P 
147. 

18  Refund  of  — Deposit  as  security  for 
due  discharge  of  duties,  6  G.  L.  J.  535  Col. 
581    P.  II. 

19  Rent — Notice  of  deposit  on  one  of 
several  joint  landlords,  enoct  of  29  C.  283 
Col.    115  P.    II, 

20  Deposit  by  stranger  in  judgment- dtbtoi's 
name  to  set  aside  sale — Order  setting  aside  sale 
reversed  on  appeal — Decree-holders  right  to  at- 
tach tJie   deposit   money. 

Defendant  No.  2's  property  having  been 
sold  in  execution  of  a  decree,  he  entered 
into  an  agreement  ^Yith  Defendant  No.  1 
by  which  the  latter  deposited  the  decretal 
amount   under   S.  310-A  of  the  Code   in   the 


DdpOdit     (Gontd.) 

name  of  Defendant  No.  2  in  tbe  sale  being 
sot  aside,  defendant  No  2  had  to  soil  the 
property  to  Defendant  No.  I.  The  aalo 
was  set  aside  and  the  sale  by  DefenJaat 
No.  2  to  Djfondant  No.  1  was  also  elfeoted 
a3  agrood. 

JL'ld,  that,  on  the  Appellate  Court  sot- 
ting aside  the  order  under  S.  310  A  and 
conlirming  tlio  sale,  it  was  not  open  to 
the  decree-holder  to  attach  the  money  de- 
posited as  Dofenda-- 1  No.  2'8  money  and 
Defendant  No.  1  was  entitled  to  withdraw 
the  samo  from  Court.  SOBHA  RAM  DASS 
0.    M0HE3HWAR    SARMA.     18    C-    W-    N- 

100. 

21  Transfer  of  Property  ActS.  83— Deposit 
in  Court  by  the  Tdortgagor  of  the  sum  al- 
logfid  by  biin  to  be  'no  oa  the  mortgago  — 
25    A    179   Col    640   P   I. 

22  Wilhdriwul  by  one  of  thnn  without  tha 
consent  of  thi  oilier— Djwry—Palla— Deposit 
in  the  name   of  two   persons. 

The  second  plaintiff,  D,  the  daughter 
of  M.,  was  betrothed  to  J.,  the  sou  of  tha 
1st  plaintiff.  The  plaint  alleged  that  it 
was  agreed  between  tbe  l:it  plaintiff  and 
M.,  that  the  1st  plaintiff  should  provide 
Rs.  4,000  as  the  2nd  plaintill's  palla  and 
that  ornaments  of  the  value  of  Rs.  2,000 
should  be  made  thereout  at  onco,  and  tbe 
balance  deposited  with  the  defendant  firm 
for  ornaments  to  be  made  at  the  marriage 
on  tiie  condition  that  the  sam3  should  be 
withdrawn  only  with  the  consent  of  Ji"., 
and  one  C-,  maternal  uncle  of  the  first 
plaintiff.  The  deposit  was  made  by  M.  alone 
but  it  was  admitted  by  one  of  the  defend  uUa 
that  he  was  told  the  money  belonged  to  Af's 
daughter.  The  terms  of  the  deposit  were 
reduced  to  writing  in  a  samaduskat  book 
signed  in  the  name  of  the  defendant  firm. 
M.  e.lone  withdrew  the  money  deposited. 
On  the  suit  of  tbe  plaintiffs,  claiming  for  • 
refund  of  money  it  was  contended  that,  tha 
deposits  having  been  made  by  i!/.,  who 
withdrew  interest  on  the  money  from  time 
to  time  with  tbe  knowledge  and  consent  of 
tha  1st  plaintil!  and  t'le  samada^kut  bjok 
having  been  allov/ed  to  remain  with  ill., 
tbe  defendants  were  discharged  from  liabili- 
ty by    making    tbe  paymjut   to  M. 

Held,  that  the  contention  was  not  valid. 
The  defendant.^  were  under  an  obligatioa 
not  to  pay  the  money  to  M.  alone  and 
the  withdrawal  of  interest  and  keeping  o! 
samidaskat  book  by  M.  was  no  sufficient 
authority  for  tbe  defendants  to  make 
the  payments  to  .1/.  JAMNADAS  KANJI  V. 
PRAGJEE   SOORJEE.     5    B   L  R  778- 

Deposition. 

1  Heading,  description  of  the  witness— Eoi' 
deuce  — Witness.  Gredibility  of  -  Marriage  — 
Lr'gitimncy. 

When  statements  made  by  witnesses  are 
not  improbable  and  the  witnesses  have  not 
been   bhaken    on   cross-examination   and  the 
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Deposition    (ConUl.) 

Court  boforo  whom  they  arc  made  has  accopt- 
ccl  them,  Ibo  Appellate  Court  should  not  re- 
ject thom  oil  mere  Ruspioion  that  th«  wit- 
nesses are    not   iudcpendont. 

The  hoiidiiig  of  a  statemont  giving  the 
description  of  the  witness  by  whom  tht  state- 
ment  is  made  is  no  part  of  the  deposition 
made  by  him,  on  Soh-inn  affirmrvtion.  Mils 
savunnt  MAQBOOLAN  v.  AHMAD  IIUSAIN. 
GB  L  R,  233  =  81  I  A.  38  =  8  C  W- 
N.    241   (P.  C.) 

2  Inadmisiible  except  under  special  cir- 
cumstances   2  A.  L,  J  «1>1   Col:  171  P.  I. 

8  Statement  uuder  0.  X.  R.  I.  S.  118  C. 
P.  G.  is  not  a  deposition.  2  A.  L.  J.  777  Col- 
3470    r.  I, 

Depository 

I  Ornaments,  money  &c.,  deposited  for 
safe  custody— Suit  for  return  — Limitation — 
26    B.  430,    Col  :  17G1,    P  I. 

Descent  of  Jagirs  Act  (Punjab  Act 
IV.  of  1900  ) 


See  Punjab  Act  IV.  of  190$ 


Dosertion— 

Bij  husband  of  his  loife — Lapse  of  time — 
Custody    of  ivife   not   claimable. 

Where  a  Hindu  husband  grossly  failed 
to  fulfil  the  obligations  of  givii'g  his  wife 
a  boms  and  of  supporting  her  and  her 
child  for  several  years  during  which  time 
ghe  depended  on  her  parental  relations 
for  support  ]ield,  in  face  of  »uch  desertion 
and  abandonment,  that  the  husband  is  not 
entitled  to  come  forward  and  assert  his 
rights  as  her  husband  and  that  a  Court 
is  not  bound  to  dacree  a  claim  by  guch 
husband  for  custody  of  his  wife  and  can 
exorcise  its  discretion  against  him.— 78  F 
11  1893  95  P  R  1898,  28  0  37,  751  49  A  222, 
11  M.  I.  A.  551  relied  on  ;  25  B.  614;  28  M. 
4SG;  34  0.  79,  R;  60  P.  R.  1879  (F.  B.)  dis- 
iinguishhed.     DHANI   v.  NARAIN    SINGH. 

U7  PWB  1808-82  PR  1908. 

Design. 

See  Invention  and  Designs  Act  V  of  18S8 
C'jI    792   to   794.  P   L 

Destruction     of   articles    unfit  for 
lliainan  food. 

See  Different  Municipal  Acts. 

Determination  of  rent. 

See  Oudh  Rent  Act  XVII of  1886  S.  108 
CI.  16,  Rent  Act  XVII  of  1876  S.  40,  and  other 
local  Acts. 

Devastanam  Committee* 

See   Temple  Committee, 


DeviFe 

I  Mohammadan  Law — Shias--Will-Power 
of  devise    umonrj'^t    Shins. 

Amojigst  Muhammadans  of  tho  Shia 
sect  a  testator  can  leave  a  Icgricy  to  one 
of  his  heirs  so  long  as  that  legacy  docs 
not  (xcecd  one  tliird  of  his  estate,  and  such 
a  legacy  will  be  valid  without  the  consent 
of  the  other  bcirp.  Where,  bowcvor,  the 
legacy  exceodd  one  third  of  the  estate  it  will 
not  bo  valid  to  any  extent  unless  the  con- 
sent of  the  heirs,  givirjg  after  and  not  before 
the  death  of  the  teatator  has  been  obtained. 
Cherachom  Vibtil  Ayisha  Kutti  Urnah  v. 
Valia  Pudiakel  Biatiiu  Umab,  2  Mad.  HO 
Kcp  ,  350,  Koramatulnis.'-ah  Bib  o,  2  Morley's 
Digest,  120,  and  Ranee  Khujo  )roonissa  v. 
Rousliun  Jehan,  L  R  ,  3  I.  A.  291,  referred 
to.     FAHMIDA    KHANUM  ?;.  JAFRI    KHA- 

NUM     5  A-  L.  J.  169-A  W.  N.  1908   P. 
65-30  A  153 

Dhar-dhura. 

1  Custom  of  — Suit  by  taluqdar  for  pos- 
session of  land  by  reason  of.  9  0.  C.  129 
Col.    727  P.  II. 

Dbarm  - 

I  Charitable  bequest  —  Lapsing  of— Will  — 
Bequest  to  Hindu  wife  —  Females'  estate — 
4    B.    L.    R.    555   Col.  401    P.  II. 

Dharam-Karta 

I  Suit  to  have  procession  of  idol  carried 
along  a  public  street — Customary  rout.  11  M. 
L.  J.  1901  P.  215  Col  :  920   P.  I. 

Dicta 

1  Obiter  dicta — Authority  of — Charge  on 
property.  Unsolicited  payment  on  behalf  oi, 
another.     26  B,  437  Col  :  1259    P.  I. 

DigWRri  Tenure. 

1  Digwari  Jagir  of  Manbhum,  nature  of — 
Constructive  possession — IMinerals,  right  to.  12 
C,  W.  N.  193  =  34  C.«753   Col  :  597  P.  II. 

2  Digiuars  of  Bamguih— Resumption  and 
re- settlement  iDith  ihnn  as  Sikmi  talockdars — 
Default— Act  VIII,  of   1878. 

Tbe  Digwari  service  resembles  ghatwali 
tenure.  The  use  of  the  term  Digwar  does  not 
raise  any  presumption  that  the  holdcioof  land 
by  a  service  so  named  bold  as  personal  servants 
of  tbe  Rail.  Rather  the  presumption  would 
seem  to  bu  the  other  way. 

The  power  of  Government,  although  gene- 
rally exercised  through  the  Rajah  was  always 
recognised  as  supreme  with  respect  to  the 
supervision  over  the  Digiuars  in  regard  to  the 
discharge  by  them  of  their  police  duties.  The 
Rajah  of  Ramgurh  never  poss  ssed  or  exer- 
cised a  right  to  dismiss  the  Dit^iyars  and  to 
resume  the  Digioari  grams,  save  in  cases  of 
default  ;  and  by  the  terms  under    which   per- 
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Dijwari  Tenare    (Contd.) 

sous  held  Diijtvari  gr.iuts,  no  such    power  waa 

given  or    resoivod    lo  Lhc  Ilajih. 

The  disniirisal  by  Goverumoiifc  of  the  Dig- 

Wui3    and  the  .substitution  for  ihem  o£  a  imw 

sysleni  of  ruial  pulioo  buppoaed  to  bo  of  supo- 
nor  quality  did  not  utjtiLlo  thu  Ilijah  to  re- 
sume   LDo  lands  ae  for  defuulb. 

The  subscquon I  settlement  of  the  lands  by 

Goveromeat,  purporting  to  act  under  Act 
VIII  B.  0.  of  lB/8,  with  the  dismissed  Dirj- 
rvais  treating  ihem  as  Sikinh  talookdars,  and 
imposing  on  thorn  assessments  for  road  and 
police  purposes  oi  an  amount  far  beyond  the 
burden,  which  previously  rested  on  the  hold- 
ings iu  the  shape  of  supplying  patrols, 
amounted  to  a  cjaLinuauce,  in  thu  form  im- 
posed by  statute,  of  their  public  duties.  There 
was  no  default.  NAM  NARAIN  SINGH  v. 
TEKAITGANJHU.     12  Q.  W.  N  178. 

Diligence. 

1  Elfect  of — in  suing — Limitation  for  suits 
against  rival  pre-empfcors,  20  P.  R,  1908  Col : 
1915  P.  I. 

Diluviou, 

1  Alluvial  land,  suit  for — Land  diluviated 
and  afterwards  reformed.  Effect  of  acquici- 
cencQ  iu  title  of  Government — Discontinuance 
ofpoisession  by  submission  of  laud  by  river. 
29    G  518    Col  :  2057  P.  I. 

i  Se&  Alluvion  a) ui  Diluvion  CoZs ;  2133  fa 
2144  P.  I. 

Directions. 

1  Rules  and  directions  under  the  Lower 
Burma  Laud  and  Revenue  Act  distinguished. 
2  L.  B.  R.  1904    P.  272  Col  :  383  P.  I. 

Directors. 

1  Agreem«ntbotwoen  Company  and  Direc- 
tor, how  far  binditig  on  Company,  10  P.  R. 
1905  Col.    317  P.  I.^ 

2  Liability  of—  Sea  Act  VI  of  1832  (  Com- 
panies Act).   S.  214  Col.  749,  750  P.  I. 

3  Powers  of  d, rectors—  Rights  of  powneo 
Acts  in  excess  of  powers  —  Ratification.  57 
P.  R.    1902  Col.    3G0  P.  I. 

4  Power  of  directors  and  other  ofifacers 
— Presumption — Public  Company  81  P.  R. 
1903  =  47   P.  L.  R.  1904   Col.  473  I?.  II. 

Disability  and  inability  to  su«. 

See  A^t.  IX.  of  I'JOS  (Limti'Aon  Act.)  S.  6 
=  S.7  Nvs:  106,  112.    Col.  1/17,  17 oO.   P.  I. 

Disciples.*  claim  — 

1  Ei)iuu  Law  — Trust  for  rcligioits  pur;^ses- 
Succce!<sioii  to  piuperly  of  Hindu  iclijious  men- 
dicunb  wJio  is  aoi  a  licnnit  or '■ascetic'  —  Property 
left  by  'Guru*— Claims  by  his  disciples  —Inheri- 
tance.— 

G.  D.,  Mahaat  o£   au  ordor  of   "bairagis," 


Disciple^'  claiiU    (Contd) 

had  built  a  temple  of  which  he  was  a  trustoe 
To  the  idjl  of  Sii  Raghunalhji  in  the  templo 
he  dedicated  by  a  deed  an  e^itate  of  bis  with 
a  view  to  maiutaiu  tha  temple  and  declared 
hiinsolf  the  trustee  for  life  of  the  endowment. 
The  plaintiff,  one  of  his  "  chelas  "  or  dirioiplod 
he  appointed  his  successor.  He  refer.s  to 
himself  as  having  passed  his  life  in  the  wor- 
ship of  Sri  RagJiunathji,  and  intending  to 
pass  it  in  that  manner  ;  and  as  having  alwayg 
applied,  and  intending  to  apply,  his  property 
to  good  works  ;  and  refars  to  himself  aa  de- 
siring that  after  his  death  his  prop«rty  may 
bo  applied  to  defraying  the  expenses  of  tha 
worship  of  Sri  Rjghunalhji  and  to  other  good 
works.  When  G.  L>.  died  the  plaintiS  becam« 
the   trustee    of    the    temple. 

Held,  that  the  terms  of  the  deed  wera 
not  sufficient  to  create  a  trust  with  i-egard 
to  all  the  prjpsrty  which  was  in  posaessioa 
of  G.  D.  when  he  died.  Where  a  pious  maa 
is  of  opinion  that  all  his  property  is  that  of 
God,  that  he  is  only  a  trustee,  that  the  pro- 
perty should  bo  applied  to  religious  and 
charitable  purposes  and  applies  the  same 
accordingly,  he  does  not  thereby  create  a 
trust.  A  trust  must  be  created  in  order  to 
make  a  dedication  of  property  to  an  idol, 
and  unless  a  trust  is  created,  there  is  no 
dedication  of  the  property,  which  remains 
the  property  of  the  owner;  unless  a  iliucZii 
is  a  "hermit"  or  an  "ascitic,"  the  pro- 
perty, which  he  leaves  undisposed  of,  wh^ch 
was  his  own  absolutely,  will  devolve  upou 
his  secular  heirs,  notwithstanding  that  he 
may  have  severed  his  connection  with  hid 
kindred  and  entered  a  religious  order,  and 
has  become  a  "Gurit'*  or  spiritual  guide^ 
and    has    "  c/ieZas  "  or    disciples. 

Held,  therefore,  that  although  the  plaint- 
iff was  G.  D's.  "  c/icZa  "  he  was  not  entitled 
to  succeed  to  the  property  of  G.  D.,  who 
was  not  a  "hermit"  or  "ascetic,"  as  G. 
D.'s  successor  to  the  office  of  "■  Mahant," 
the  plaintiff  can  only  succeed  to  the  pro- 
perty which  G.  D,  held  as  '^  MaJiant.'' — 
DRIGBIJAI  SINGH  v.  MAHANT  BLSHAINI- 
BHAR   D.\y,  3  0  G   281. 

Didcharg©  of  debt. 

I  Contract — Ratification  of— Discharge  of 
debt  by  mistake— Relief— 14  M  L  J  443  Col 
317    and  187G   P   I. 

3  Contract — Payment  of  mortgagi  money 
to  one  of  several  Juint  heirs  of  mortgagee  doefi 
not  discharge  tV^e  mortgage.  Contract  Act  IK 
of  IS? 8   S.   3. 

Where  property  is  mortgaged  to  one 
person  and  that  person  subsequently  dies, 
leaving  two  or  more  heirs  jointly  entitled 
to  his  estate,  payment  made  by  the  mort- 
gagor of  the  am  <unt  due  on  the  mortgage 
to  one  of  those  heirs  without  the  concur- 
rence of  the  rest,  does  not  amount  to  a 
valid  discharge  to  the  mortgagor.  :^0,  Mad 
an  dissented  from.  SITARaM  APPASHET- 
V.  SRIDHAR  ANANI  PRuA.BHU.    5  BLR 
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Discharge  of  debt    (Contd.) 

91=27  B  282. 

8  of  mortgage  on  payment  of  mortgage 
mono)'— Rights  of  depo'^itor— 1  A  L  J  570 
—27    A    178    Col   614  P   I. 

Dischargee  final— Insolvent  debtor's 
Act. 

1  Final  discharge — Postpomvient  of  hear- 
ing— Maintenance — Practice—  Indian  Insolven- 
cy   Act,    hS-tS,   S.  38,   37,    47,  59,    GO. 

Thu  benefits  of  the  "  Act  for  the  relief 
of  insolvent  debtors  in  Iiidhi"  are  intondod 
for  persons  who  place  such  property  as 
they  have  in  the  bands  of  the  (Jourt  with 
the  object  of  such  property  being  coUecLed 
and  distributed  among.s^  the  insolvent's  cre- 
ditors. Tlie  whole  object  of  the  Act  im- 
plies that  the  insolveur.  must  render  every 
assistance  in  bis  power  to  enable  the  Court 
and  its  officer,  the  Ullicial  Assignee,  to  realize 
the    property. 

Where,  therefore,  the  applicant  merely 
informs  the  Court  in  his  schedule  that  he 
has  certain  debts  owing  to  him  but  does 
nothing    more  — 

Held, — that  the  Court  is  justified  in 
adjourning  tlio  hearing  ot  the  petition  until 
the  applicant  has  taken  tiie  steps  which 
it  is  hi=?  duty  to  tako  bof-iro  the  benefits 
of    the    Act   can   be    e"<te'id;Kl    to    him 

Tiie  .\ct  CvMiiemplates,  and  as  a  fact 
the  vestiug  order  vests  in  the  Ufncial  As- 
signee, not  only  all  the  property  which 
the  insolvent  possess  or  is  entitled  to  at 
the  time  l-ho  ordoi-  is  m?.de,  but  also  all 
property  which  he  naay  thereafter  become 
entitled  to  until  he  obtains  a  certificate  of 
final  discharge  either  under  section  59  or 
60  of  the  Act.  Consequently  as  an  effect 
of  the  vesting  order,  the  Official  Assignee 
is  entitled  to  receive  the  whole  of  the  salary 
which  the  insolvent  was  at  the  time  earn- 
ing or  migjit  thereafter  earn,  until  he  ob- 
tains the  cortificato  of  final  discharge.  The 
Court  is,  however,  empowered  by  section 
47  of  the  Act  to  direct  that  the  Official 
Assignee  shall  make  a  reasonable  allowance 
for  maintenance  of  the  insolvent  until 
final    order. 

Where,  therefore,  the  Court  ordered 
the  applicant  to  pay  a  certain  sum  per 
mensem  out  of  his  salary  towards  payment 
of  his  debts    to  the    Official     Assignee— 

Held, — thab  such  an  order,  while  not 
strictly  covered  by  any  section  of  the  Act, 
■was  in  conformity  with  the  practice  of  the 
late  Court  of  the  Recorder  of  Rangoon  and  of 
the  High  Court,  Calcutta,  and  in  effect  carried 
out  the  pi'ovisicns  of  section  47  of  the  Act 
MAUNG  CHIT  U.  v.  OFFICIAL  ASSIGNEE. 
1  L  BE  1900  =  1802  P249. 

Discharge  of  surety. 

1  Discharge  of  principal— Discharge  of  sure- 
ty 6  C  W  N  7  and  1  LB  R  1900—1902  P  150. 
See  Act  IX  of  187'^  (Contract,  Act)  Ss  130 
to  13i  Col  354,  356  F.I, 


Discharge  of  gnrety    (Contd.) 

See   also   C   P  C    Act    V  of  1908  S  55. 
Discovery— 

1  See.  C  P  G  Act  V  of  1908  S  114  and 
Order   XI  R  11. 

Discretion  of  Court. 

1  Order  refusing  to  rehear  an  appeal 
decided  exparte-Appcal  against  such  oider. 
7    C    L    J    426    Col    30   P    II. 

2  DiBcrotion  vested  iu  the  discretion.  10 
BLR  821   Col    219   P   I. 

3  Co-sharer,  building  on  foint  land — • 
Right  of — Why  of  necessity— Judgment.  30 
C.  901  Col.  916  P.  I. 

4  Appeal— I nscretion— Second  appeal.  7 
C.  W.  N.  647  Col.  673  P.  II. 

5  Discretion  Judicial  —  Position  of  co- 
ov/ner  who  has  separated  his  share  but  not 
by  metes  and  bounds.  11  C.  W.  N.  1143  Coh 
131  P.    II. 

6  Procedure — License  of  conveyance.  4 
B.  L.  R.  768  Col.  188  P.  IT. 

7  Appeal  against  order  refusing  to  stay 
execution — Discretion  of  Court.  29  B.  71 
Col.  905  P.  I. 

8  Ii  junction  —  Temporary  injur.ction  — 
Branch  of  regative  covenant,  26  M.  168  Col. 
406  P.  I. 

9  Judicial  discretion  of  Court  —  Where 
the  act  of  the  defendant  amounts  to  an  ous- 
ter of  the  plaintiff  from  the  possession  of  th« 
Joint  Property.     29  C.  500  Col.  450  P.  I. 

10  Application  for  review — Time — Occu- 
pied in  discretion  of  Court  when  liable  to 
review  or  appeal.  1  L.  B.  R.  1900-1902,  3ia 
Col.  1726  P.  I. 

11  Mandamus  for  not  using--D!scretion — 
Suit  dismissed  for  default  on  adjourned  hear- 
ing.    12  M.  L.  J.  473  Col.  1340  P.   I. 

12  Tender  of  dccvmentary  evidence  after 
closing  case — Judicial  discretion,  exercise  of — 
Practice — Evidince. 

'J  he  plaintiff  tendered  in  evidence  a 
Persian  judgment  of  1836,  which  was  filed 
with  the  plaint,  after  he  had  closed  his  case, 
but  before  the  defendant  commenced  his» 
and  prayed  that  the  document  might  ba 
translated  and  admitted  in  evidence.  The 
Court  of  first  instance  refused  this  applica- 
tion as  V  too  late.  " 

Held,  that  the  Court  did  rot  exercise  a 
sound  judicial  discretion  iu  refusing  to  re- 
ceive this  document  in  evidence.  BARODA 
PRASAD  CHATTKRJEE  v.  iMaDIIAB 
CHANDRA  GHOSE.     83  C-  1345- 

13  Terms  of  the  order  admitting  review — 
Discretion  of  Court— Irregular  procedure  in 
hearing  case  iu  review.  7  0.  C.  845  Col.  1314 
P.  T, 

14  Trustees— Discretionery  power — Exer- 
cise of  discretion — Interference  by  Court.  4 
B.  L.  R.  199  Col.  546  P.  I. 

15  V/roncjhj  exercised  —  Remedy — Tiial  of 
case  to  determine — Praclice. 

WherQ  the  discretion  vested  iu  a    Court 


(     905     ) 


CIVIL  DIGEST    OP  OASES. 


(     90G     ) 


Discretion  of  Court    (Could.) 

is  wrongly  exercised  through  oversight,  the 
proper  course  is  to  apply  for  review  and  not 
to  appeal.     MITIIALAL    v.   CHUNILAL.     4 

BLR  816 

Srefoi-  other  facts  Col.  6S5  P.  II. 
16     Wroug  cxeicise  of — Dismissal  of   suit  for 
default—  WUncss  atlencliiuj  Court  on  firs'  hear- 
ing, but  alsciit  0)1   adjo'urui'd    hearing  —  Discre- 
iivu. 

The  plaintiff  in  a  rent  suit  appeared  be- 
fore a  Revenue  Court  with  his  only  witness 
paliooii  to  establish  his  cape,  but  the  defend- 
ant did  not  appear.  The  Court  then  ad- 
journed the  hearing  until  a  date  fixed.  On 
that  occasion  the  plaintiff  presented  himself, 
but  the  paUoari  was  absent,  and  the  defend- 
ant also  made  no  appearance.  The  Court 
thereupon  summarily  dismissed  the  suit  for 
want  of  prosecution.  The  lower  Appellate 
Court  upheld  the  dec  sion  upon  the  ground 
that  what  was  done  by  the  Assistant  Collector 
was    done    in  the  exercise  of  d.screLiun. 

Held,  that  it  was  not  a  proper  exercise 
of  the  discretion  and  that  the  case  must  be 
remanded  for  ro  trial,  on  the  merits.  COL- 
LECTOR OP  JAUNPUR  ?;.  TAHULI  RAl. 
2  A  L  J  345-A  W.  N- 1905  P  92- 

Dishonor. 

See  Act  XXVI  of  1881  (Negotiable  Instru- 
ments Act)  S.  30  No.  22  and  23   Col.   538  P.   I. 

Dismissal. 

1  Of  appeal.  See  C.  P.  G.  O.  X.  L.  I.  R.  17 
—S.  556  Cot :   1656— 16.^18   P.  I. 

2  In  defauU— 11  C.  P.  L.  R.  1901  P  135 
37  P.  R.  lOOi.  See  G.  P.  G.  (1903)  O.  IX.  R.  3 
Gel:    1448    P.  I. 

3  In  default-Sec  C  P.  C  (1908)  0.  IX  li. 
6,    Col  :    1450  to  IJ53   P.  I. 

4  In  default— See  C.  P.  C.  (1908)  OIX.  R, 
9  Col :  1  ioi  to  ld58  P.  I. 

5  In  default— Sfe  G.  P.  G.  (1908)  O.  XVII 
B.  2,  3  Cvl  :  1-174  to  1476  P.  I. 

5  a  Lanibardar — Dismissal  for  indiblcdvcss 
— Acquisiiion  of  property  before  vacancy  is  fill- 
ed up — Oioinid  for   re  appointment. 

When  a  lambai dar  is  dismissed  for  in- 
debtedness and  before  the  vacancy  caused  hy 
his  diraissal  is  filled  up  he  acquires  sallicieut 
propi^rly  by  gift  or  otherwise,  he  should  bo 
re  appointed. 

It  is  inexpedient  to  change /a;n6a?(ia7S  if 
a  change  can  bo  avoided. 

If  from  whatever  caute,  there  is  bufficicnt 
security  for  the  recovery  of  the  revenue  for 
which  the  Lambardar  is  responsible  he  should 
not  be  dismissed  for  indebtedness,  FaKEHIA 
V.  ]\IU^^GA.  3  P.  R.  1903  Rev  .-  =  99  P. 
L.  R.  1908. 

Dispossession. 

1  Co-sharer— Claim  for  contribution  against 
his  co-sharer  iL'tqaiUiblo  wlieu  the  plain tifl 
was  iu  wrongful   possession  of  his  co-sharer's 


Dispossession    (Contd.) 

.«^hare.     6  C.  W.  N.  903  Col  :  322    P.  I. 

2  By  coaharer— Suit  for  recovery  of 
advances  made  by  shebait— Amendment  of 
plaint  by  nppellato  Court.  5  C.W.N.,  275 
Col.    1279    P.  I. 

3  By  CO  owners — Decree  for  joint  posses- 
sion— Illegal  dispossession.  2  A.  L.  J.  481 
Col.    68G  P.  II. 

4  In  execution  of  decree— See  O.  XXI  98, 
99  =  S.   330,331   Col.    1562  to   1566  P.  I. 

5  Of  judgment  debtor— Suit  by  tenant 
of  judgment-debtor  against  auction  pur- 
chaser—  Delivery  of  po.-sessiou — 12  C.W.N, 
694    Col.  398  P.  1. 

6  Of  joint  wrong-doers — Joint- tort  feasors 
--Contribution.  6  C.  W.  N.,  88  Col.  6-38 
P.  II. 

7  In  Law— Adverse  possession — Execu- 
tion of  decree — Delivery  of  possession— Effect 
as  against  party  not  effected  by  the  decree. 
27    U.  2C2   Col.  1961  P.  I. 

ft  Tenant  holding  over  dispossessed — Hia 
suit  for  possession— Due  course  of  lavy.  7 
B.  L.  R.    12  =  29  B.  213    Col,  391  P.I. 

Disqualified  heir.-- 

1  See   Hindu  Laiu  —  Inheritance. 

2  Ghatwali — Tenure — Heri tability.  Deter- 
mination or  resumption  of  9  C.  W.  N, 
663    Col.  1927    P.  I. 

Disqualified  proprietor.— 

1  Jurisdiction- Commissioner — Considera- 
tion—Bengal Courts  of  Wards  Act.  29  U.  638' . 
Col.     69    P.  I. 

2  Ratification  of  contract  caused  by 
undue  influence  —  Borrowin.g  money  with- 
out sanction  of  Court  of  Wards  5  O.  0, 
25G    Col.  267    P.  I. 

8  Capacity  of  disqualified  proprietor  to 
contract    25    A.    195    Col.    253    P.  1. 

4  Siiit  againsty  in  his  own  naiiie —  Collector^ 
entry  in  record  of  ih"  name  of,  after  limitation 
—  Revenue  Act  (XIX  of  lS73)—Heiitable  Wa- 
siqa  to  be  taken  into  account  in  atcettaining 
huiband's  pioprrty  for  fixing  doiver —  Oudh 
Laivs  Act  (XVIII  of  ii)7ti),  s.  5,  —  Disposal 
by  will  of  dower  fix'dby  Court  —  Mahoniedan 
Law. 

The  def  ndant.  A.  H.,  at  his  marriage 
agreed  to  pay  his  vi-ifo  Rs.  1,25,000  as  dower. 
Of  this  sum  the  wif  ,  by  her  will,  btqueatlied 
Rs.  15,000  to  the  plaintiff  and  a  like  sum  to 
W.  A.  She  died  on  Novtmbor  24th,  189G» 
The  plaintiff  sued  for  a  sum  reduced  under  s. 
5  of  the  OuJh  Laws  Act,  in  respect  of  big 
share.  The  Lower  Court  held  that  the  plain- 
til.'.5  claim  was  barred  by  time  because  the 
dulenciant,  A.  H.  wa.';,  at  tiio  date  of  the  buib 
a  di-quahfied  proprie'or  whoso  estate  was 
in  cliuigo  of  the  Court  of  Wards  aud  the 
suit  (wliich  was  filed  on  the  last-  day  of 
limitalion  )  wa^i  brought  against  A.  H.  in 
his  0N\n  name  ii.-^ti!\cl  of  in  the  name  of 
tlie  Collector  of  the  dtslrie'  where  the  .^uit 
was  filed   aud    the    name   of     the    Collector 
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Disqualified   Proprietor    (Gontd.) 

was  not  outerod  on  the  rocortl  till  after 
tho    period    of  limitation    had  expired. 

Held,  that  the  real  dofondatit  was  the 
disqualified  proprietor  and  that  there  was 
no  real  distiiicoion  in  principal  hotween 
tho  case  of  a  di.-qaalifiud  proprietor  suing 
or  being  sued  in  the  name  uf  his  guardian 
or  the  Colloctor  of  tlu;  disLiiot  and  Llio  case 
of  a  minor  ropresenlJed  l)y  his  noxt  friend 
or  guardian  or  t,he  case  of  a  lunatic  repre- 
sented by  his  o  MuniiUoo  ;  tlKrofore  no  now 
party  was  added  when  the  na'Tia  of  the 
OoUecLor  was  ei  bjrcd  on  the  rcoord  and 
the    plaintitrs  suit    was  witliin    time. 

Held,  further^  that  a  heritable  Wasiq^a 
ghould  be  takon  iuto  account  in  ascorlaining 
the  moans  of  the  husband  under  S.  6  of  the 
Oudli  Laws  Act. 

Held,  also,  that  under  the  Mohomcdan 
Law  tlio  wife  c:uld  not  dispose,  by  will, 
of  more  than  one -third  of  h^r  dower  as 
fixed  by  the  Court.-SYED  AHMAD  RAZA 
KUAN  V.  MIRZA  ALI  HUSAiN.  7  0  C 
176 

5  Execution  of  decree  — Disqualified  pro- 
prietor, debt  contracted  by — Court  of  Wards, 
property  under  mauag-^ment  i)f-4  0  C  28 
Col   713  P   II. 

Dissolution. 

1  Of  marriage — Petition  for  divorce— Right 
of  alleged  adulteress  to  intervene.  7  G  W 
N  504-30    C    289    Col    97  P    I. 

2  Of  marriage  Divorce  Act  IV  of  1S69  Ss, 
14  and  50—  Practice— Petition,  service  of — 
Substituted   service— Unreasonable  delay.  - 

It  is  essential,  in  suits  for  dissoIuLiou  of 
marriage,  that  the  petition  of  tho  plainlifi 
should  be  personally  served  under  S  50  of 
the  Indian  D.vorce  Act  on  the  respondent 
or  that  sufftoieiit  noLioa  of  iis  contents  should 
be  given  to  him.  This  practice  follows  that 
of  tlie    matrimonial  Courts    in  England. 

Unless  satisfactory  explanation  is  given 
for  tlie  lotig  delay  in  presenting  ar.d  pro 
sccutir.g  a  petition,  a  Court  is  obliged  to  re- 
fuse a  dPGiee  for  dissolution  of  marriage, 
under  S  14  of  the  Indian  Divorce  Act. 
ARABELLA  CLARRESSA  ELIZA  MITTER 
V.JOHN  CHARLES  MITTER,  12  C  W  N 
1009- 

-3  Of  partnership Abandonment — Ex- 
penses—Partnership and  ptivate  accounts 
confused.     23  C.    53    Col.  28  P.  I. 

Distraint. 

1  For  damages— Application  for  distraint 
permit^sible  for  arrears  of  rent  and  interest, 
but  not  for  damages.  23  C  ,  264  Col.  123 
P.    II. 

2  For   damages—Rent  Recocey  Act  (Mad- 
ras)   VIII  of   1665,   Section   15,    17  and    IS—  ^ 
Slaiement   of  ylace   in  which   distrained,  pro-  \ 
p'erly   is  kept. 

Held,  that  in  tho  present  case,  in  which 
the   pi'operiy    distrained     couoioted  of    some 


Distraint    (Gontd.) 

small  jewels,  tho  statement  that  they  wert 
'with  the  distrainer'  was  a  sufficient  stata- 
mout  of  the  place  whore  they  were  kept^ 
within  tho  meaning  of  section  IS  of  the  Rent 
Recovery  Act,  Madras  VIUARAGHAVA 
AYYZANGAR  v.  KANAGAVALLI    aMMAL. 

25  M  503. 

3  For  damages,  N.  W.  P.  Rent  Act,  1881, 
S.  5G-  Distraint. 

When  the  rent  of  a  tenant  is  in  arrcar, 
tho  landlord  is  entitled  to  distrain  any  crop 
growing  on  the  tenant's  holding  no  matter 
by  whom  that  crop  was  sown.  4  N.  W.  P. 
H.  C.  R..  7G;  and  9  All.  244,  referred  to. 
MEGH   SINGH   v.   TIKA    RAM,     W-  N-  A-. 

1901  p.  182  =  24  A  127. 

4  Illegal— Limitation  Act  (XV  of  1877), 
Schedule  II,  Act.  29,  36 — Standing  crops. 
Suit  for    damages  for  illegal    distraint  of. 

Standing  crops  are  immoveable  property 
within  the  meaning  of  the  Limitation  Act. 
therefore  Art.  36  of  the  second  schedule  of 
the  Act  is  applicable  to  a  suit  to  recover 
damages  for  illegal  distraint  of  standing 
crops.     MOHESH  CHANDRA  DAS    v.  HARI 

KAR.    9  C  W  N  876. 

5  Right  of—Shikmi  tenant,  liability  of—- 
Bent  due  from  the  tenant-in- chief — Rtnt  Act 
(Oudh),   S.    72. 

Held,  that  a  landlord  is  entitled  to  dis» 
train  the  crop  of  a  Shihmi  (sub- tenant)  ia 
ro-pect  of  rent  due  by  tho  tenant-in-chief. 
AWN  1901  P  182  GIRDHARI  LAL  (LALA) 
V.   D\RSHAN.    10   0  C   41. 

Distress. 

1  Suit  for  wrongful  distress — Bill  and 
notice  of  demand  not  served — Effect  on  plaiu- 
tiffs   claim.     31  0  452   Col    107    P   II. 

6  Fictitious  distress — Standing  crops^ 
Seizure  of —  Immoveable  property— 32  0  459 
Col    1811    P   I. 

Distribution. 

J  Rateable -See  C  P  G  (V  of  1908)  S. 
73-295    Col    1180-1193  P    I. 

2  uf   assets— 5fee     Insolvency    proceedings. 

District  Court. 

1  Appeal— Subordinate — Application  27  B 
604   Col    1277  P   I. 

2  Contempt  of — Power  of  Subordinate 
courts— 26  M.  494  Col  .  1638  P.  I. 

3  Judges  of  —  U.  P.  Tenancy  Act  II  of  1901, 
Ss.  196,  197 — Distiict  Judges  powers  of  remand  : 

So  lorg  as  the  decision  of  the  court  ia 
which  a  suit  has  been  instituted,  whether 
made  rightly  or  wrongly,  is  a  decision  from 
which  an  [appeal  lies  to  the  District  Judge, 
the  appellate  court  not  having  materials 
before  it  for  the  final  disposal  of  the  appeal 
is  empowered  under  S.  197,  Sub-S.  2,  U.  P. 
Tenancy  Act,  to  remand  the  case  to  any 
court  wliich  it  considers  competent  to  try 
it.     BADAM   bfNGH   V.  MUSAMAT   SUBTA. 
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KUAK.   2  A-  L.  J  119 

4  Judges  of—"  District  courts,"  includes 
High  Court  in  its  original  jurisdiction.  12 
C.  W.  N.    41(J  Col.  792  r.  I. 

5  Jurisdiction  of— Religious  institution — 
Trust— Powoi-  of  Court,  '28  M  319  Col.  1212 
P.  I. 

6  Jurisdiction  of  court  to  refer  to  arbi- 
tration. 11  M.  L.  J.  1901  P.  337  Col,  1703 
P.  I. 

7  Jurisdiction  of— Povvor  of  District  Judge 
to  transfer  to  Subordinate  Court  a  suit 
transferred  by  him  to  his  own  file.  A.  W.  N. 
1902  P.  G6  =  24  A.  304   Col.  10G4  P.  I. 

8  Jurisdiction  of — Power  of  District  Judge 
to  re  transfer  a  case  to  Subordinate  Court 
af^er  its  withdrawal  to  his  own  file  24  A 
356    Col    1CG5   P   I. 

9  Jurisdiction  of — Civil  Court  Act — Ben- 
gal, N  W  P  and  Assam  Civil  Courts  Act 
{XII  of  18S7),  S.  n  and  17~-Civil  Procedure 
Code,  '(Act  XIV  of  18S2),  S.  26— Transfer ~ 
Jurisdiction — Construction   of  Statutes. 

Held  that  the  words  "  in  the  event  of 
the  death,  resignation  or  removal  of  a  Sub- 
ordinate Judge,  or  of  his  being  incapacitated 
b}'  illness  or  otherwise  for  the  performance 
of  his  duties  or  of  his  absence  from  the 
place  at  which  his  Court  is  held,"  occur- 
ring in  section  11,  clause  (1)  of  Act  XII 
of  1887,  include  the  abolition,  by  order  of 
Government,  of  a  special  Court  temporarily 
constituted  by  Government  to  exercise  ju- 
risdiction in  a  particular  district,  and  that 
therefore  where  such  Court,  being  the  Court 
of  a  Sub:)rdinate  Judge,  had  ceased  to  ex- 
ist, and  the  District  Judge  had  taken  up- 
on his  own  file  a  suit  which  had  been  pend- 
ing before  the  said  Court,  it  was  competent 
to  the  District  Judge,  under  section  11, 
clause  (3',  of  the  Act  abovemeutioned  to 
retrausfer  such  suit  to  the  Court  of  the 
permanent  Subordinate  Judge  in  his  district, 
from  which  Court  the  suit  had  already  been 
transferred  by  him  to  the  Court  of  the 
temporary  Subordinate  Judge.  Amir  Begam 
V.  Prahlad  Das,  (I  L  11  24  All  804)  and 
Sakhram  v.  Ganijaram  (I  L  11  13  Bom  G54), 
distinguished.— GAPPU  LAL  u.  MATHULIA 
DAS.  AWN  1903  ?  4-25  A  183 

10  Power  of — Interference  by  High  Court 
iu    the    absence    of    application    for    revision 
— Civil   Court— Power   to   manage   the  juig 
ment    debtor's     estate.     28   C    680   Col    1320 
P   I. 

11  Power  of  transfer— Transfer  of  part 
heard  case,  10  C  W  N  12.  See  Col  1005 
P   I. 

12  Power  of  transfer  — Transfer  of  part- 
heard  case  from  District  Court  —  Jurisdic- 
tion of  District  Court  to  hear  appeal.  26  M. 
595  Col.  10G2  P.  I. 

18  Aiypeal  to  Divisional  Cnirt  as  Dis'rict 
Court— Punjab  Courts  Act  {XVIII  of  ISSi), 
Sections  23  (6)  and  43  (i)  (b)— Limitation — 
Civil  Procedure  Code  {Act  XIV  of  1682),  Ss. 
588   {7)   and   5S9  (a). 

The  period  of  limitation   prescribed   for 


appeals  to  the  Divisional  Court  under  S.  43 
of  (I)  {b)  of  the  Punjab  Courts  Act  is  npplil 
cable  to  appeals  preferred  to  that  Court  la 
the  Punjib  as  District  Court  under  Loca- 
Govornment  notifications  is-ucd  under  S. 
23  {b)  of  the  Pur  11, b  Courts  Act.  MUK\ND\ 
MAL  u.  TAll\  SINGH.  83  P-  R-  1904  =  8* 
p.  L.  R  1904. 

District  Municipalities  Ace. 

See  Several   Provinces'  District  Municipal 

Acts. 

Divesting-  of  property, 

See  Hindu  Laio. 
Division  Court. 

1  Order  of  Division  Bench  whether  open 
to  appeal  to  Privy  Council  —  Meaning  of.  9 
C.  W.  N.  5G6  Col.  1291  P.    I. 

2  Division  and  separation  of — Shares 
amongst  co-heirs  — Pre  cmption  —  Relations  of 
remote  degree.  1  L  B  U  1900—1902  P  144 
Col  2162    P  1. 

Divisional  Bench. 

1  Representative— Suit  to  obtain  possession 
by  assignea  by  auction  purchaser-Full  Bench 
reference — Powars  and  duties  of  a  Divisional 
Bench.     5  A  L  J   285  Col    1098  P    I. 

Divorce. 

1  Adultery  of  petitioner— Act  XV  of  1865 
Parsi  marriagennd  Divorce-  S.  32 — Divarce — 
Adultery  of  petit ioner. 

Under  S  32  of  the  Act,  adultery  of  tho 
pstitiouer  is  a  legal  ground  on  which  tho 
Court  can  refu=56  t!ie  petition  for  divorca. 
MEHERBAl  v.    HuRMASJI  N.  MOTIVALA, 

10  B  L   R  1019 

2  Burden  of  proof — Marriage-Coiitinuance 
of— Presumption— Legitimacy.  7  B  L  R  95 
Col  232  P    I. 

2  (a)  —Intervenor-Parties- Alleged  adulteress, 
applica'ion  by. 

In  a  wife's  petition  for  dissolution  of 
marriage  by  reason  of  the  husuaud's  adultery 
with  one  Mrs  :  Ollenbach,  the  latter  applied 
and  oblained  this  rule  calling  up  in  the  peti- 
tioner to  show  cause  why  sho  should  not 
be  allowed  to  intervene.  BAILEY  v.  B.^ILEY, 
3  0  C  490  N. 

3  Misconduct— Condonation  of  adultery 
— Costs  — Adultery  after  condonation  28  C. 
221    Col.    G77  P    II 

4  Misconduct— Divoree  Act  (IV  of  1869)— 
Liability  of  liushand  to  p  ly  cjsts  of  Jus  wife's 
suit  in  the  absence  of  security  or  deposit  by 
Jtusband  pending  the  suit — Married  Woman's 
Properly  Act  (15  (0  46  Vic,  c.  75  1862)— Sue- 
C'S.'si  'u   Act  (X  of  1865),   S.  4. 

In  a  case  where  it  is  shown  that  the 
wifo   has   no    money  of    her   own,    the   mere 
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fact  that  ponding  the  sui^  no  deposit  has 
boen  mado  or  seciii-ity  givon  by  tbo  husband 
for  the  estimated  costs  of  his  wife,  is  no 
obstacle  to  the  miilcing  of  an  order  against  / 
lier  husband  to  pay  her  costs  on  tbo  dis-  ^ 
missal  of  lier  petition  for  divorce  against 
liim.  ELLEN  TlfOMAS  BOYLE  v.  Wlh- 
LIAM-MCUOIIMACK  BOYLE.  7  C-  W-  N- 
665=30  C    631. 

5  Misconduct— Cruelty — Adultery.  1  A. 
L.  J.  318   Col.   724  P.  II. 

6  Right  of  Burmese— Budhist— Costs  — 
Condition—Joint  property.  U.  B.  R.  1905  P 
3  (Budhist   Law- Divorce)     See  Col.  240  P.  II 

7  Suit  by  wife  for  dissolutiou  of  her 
marriage  with  husband  under — Husband 
not  appearing  at  the  bearing.  14  Bur.  L  R 
174.  See  Divorce  Act  IV.  of  18G9  Section 
10. 

8  Suit  for— Claim  to  partition  of  property 
— Budhist  Law — Causes  of  action  distinct. 
1    L.  B.  R.    1900  1902   P.  7  Col.  241  P.  II. 

Divorce  Act  (IV.  of  1869). 

1  See  Act  IV  of  1869  (Divorce  Act)  Col. 
V5  to  98  P  L 

2  Section  1— Personal  service — Advertise- 
ment in  newspapers  insufficient— 4  L  B  R 
195    Col.    1431   P.  I. 

3  Section  7 — Marriage — Converts — Nature 
of  the  measure  contemplated  by  tl'e  Act.  8 
B.  L.  R.   85G  Col.  G15  P.  II. 

4  S  7,  61  and  52— Suit  for  dissolution  of 
marriage  on  the  ground  of  adultery.  11  P. 
B.  1902  Col.  244  P.  I. 

5  S.  10 — Wife's  suit  for  dissolution  of  mar- 
riage—Husband absent  at  the  hearing— His 
adultery  after   last  condonation  thereof. 

A  wife  sued,  under  S.  IJ  of  the  Indian 
Divorce  Act  (IV  of  1869),  for  dissolution  of 
her  marriage  with  her  husband,  for  cruelty 
and  adultery  of  her  husband  and  deposed 
that  he  suffered  from  a  contagious  and  loath- 
some disease,  which  he  communicated  to 
her,  the  husband  filed  a  written  statement 
but  did  not  appear  at  the  hearing  held,  on 
medical  evidence,  that  it  must  be  presumed 
that  the  husband  recklessly  or  wilfully  com- 
municated it  to  his  wife;  for,  when  a  hus- 
band, being  a  competent  witness,  does  not 
come  forward -to  assert  his  ignorance,  the 
Court  will  hold  the  wilful  intention  proved 
L  R  I  P  146;  35  L  J  P  &  M  13  L  R  IP  233 
tollowed.  Where  the  husband  committed 
adultery  after  last  condonation  of  former 
adultery  cruelty,  held,\  that  the  subseaaent 
adultery  revived  the  former  cruelty,  which 
had  been  condoned.  1  S  &  T  61,  29  LJP 
f,,^J^y?,,^oliowed.  MA  ON  V.  MAUNG 
AUNGBWA.    14B.  LR.  178 

6  !^-  14,  60  — Practice -Petition,  service  of 
— Substituted  service— Unreason.  12' C  W  N 
1009  See  Dissolution  No.  2. 

7  S.  35— Misconduct— Conditions  of  adul- 
tery—Costs,    28  C  221  Col.    677  P.  JI. 

8  S.  36--Aliraony    pendente  lite--Seourity 

.^7,  wtT^^^'.^'T^^^'®"^^    °^  i^^oans  of  wife, 
b  L)  VV  N  414  Coi.  2138  P.  1. 


Divorce  Act  (IV  of  1869)    (Contd.) 

9  S.  45 — Appeal  filed  without  copy  of 
decree — Sulficioat  cause — Judgment  dismis- 
sing appeal-  Applic'itiou  for  dissolution  of 
marriage.  22  P  R.  1903  -91  P  L  R  1903  Col. 
1873  P  I. 

10  S.  50.    fifee  12  C.  W.  N.  1000*No.  G  supra. 

11  S.  51,  52.  See  11  P.  B.  1902  No.  4 
supra. 

12  S.  55— Appeal — Decrees  and  orders  un- 
der Divorce  Act.     18  P.  R.  1903  Col.  2174  P.  I. 

Dobas. 

1  Lakes  or  dobas  formed  by  a  river  shift- 
ing its  c  'urse  right  of  fishery  therein.  BHA- 
BA  PRASAD  u.  JAGADINDRA  NATH  RAI, 
38  C- 15'     See  Jalkar  rights. 

Document. 

1  Alteration  of  date  of  acknowledgement 
— Oral  evidence  as  to  date.  3  B.  L.  R.  574 — 
26  B.  128  Col.  1776  P.  I. 

2  Alteration  of — Material  alteratioa  in  a 
written  acknowledgement  of  a  debt  does  not 
render  it  inoperative  and  ineffective.  25  B. 
616  Col.  34  P.  I. 

8  Construction  of — Alienation  of  acquired 
property — Suit  for  possession  of  property.  74 
P.  R.  1904—2  P.  L.  R.  1905  Col.  1861  P.  I. 

4  Construction  of— Oral  agreement.  26 
A    387   Col   203  P    I. 

5  Construction  of — Gift  to  daughter — 
Gift  to  a  female — Restricted  right  to  alienate. 
23  A   309   Col  534    P   II. 

6  Executed  by  Indian  Ladies— Construction 
of — Appointment  of  heir  to  Taluqdari  estate 
by  Hindu  Widow— OudJi  Estates  Act  (I  of 
1869).— 

A  sanad  was  granted  to  a  widow  iu  ra- 
spect  of  her  deceased  husband's  taluqa 
which  was  entered  in  Lists  I  and  JI,  pre- 
pared under  S.  8  of  the  Oudh  Estates  Act. 
On  inquiries  from  the  Collector,  the  widow 
had,  on  20th  April,  1862,  declared  "  She 
appoints  Sheopal  Singh  to  be  her  heir.  She 
shall  be  the.^^ftjprietor  during  her  lifetime, 
shall  herself  manage  the  estate  affairs  and 
after  her  death,  Sheopal  Singh  shall  be- 
come the  proprietor  of  tlie  estate.  There- 
fore during  her  lifetime  she  declares  She- 
opal Singh  to  be  heir  and  this  applica- 
tion is  submitted  by  way  of  a  deed  of  in- 
heritance." Again  in  a  letter  of  21bt  April, 
1862  to  the  father  of  Sheopal  Singh  she 
had  v^^ritten — "  During  my  lifetime  I  shall 
be  proprietor  I  make  Sheopal  Singh  my  heir 
and  proprietor  of  the  estate,  &c.,  after  me. 
I  make  Sheopal  Singh,  proprietor  and  land- 
lord   of  this    Baj    after     me.  ' 

Held,  that  when  it  was  said  "I  make 
Sheopal  Singh  the  owner  (or-  the  owner 
and  heir)  of  my  estate  after  my  death." 
the  only  interpretation  to  be  put  on  the 
words  is  that  the  writer  was  appointing 
Sheopal  Singh  to  be  heir  in  succession  to 
herself  and  not  that  she  was  declaring 
herself   a   mere    trustee   for   her  lifetime    of 
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the  estato  on  bohalf  of  Shoopa.1  Singh.  The 
most  obvious  maauinga  shonlJ  bo  pah  upon 
documeiitg  oxecuted  by  Indian  ladies. — 
BAL  BhlADHKA  v,  SHEO  NARAIN  SINGH, 

2  0  C  372 

7  Execution  of  —  Signature —  Suilisioncy 
of —  Suit  to  recover  possession  of  iinnioveable 
property.     30  C.   438  Ooi.  187i   P.   I. 

8  Inspection  of -Judgment-Discovery  and 
inspection  of  document.  4  B.  R.  34-2  Ool.  1273 
P.  1. 

9  Non-delivery  of  after  registration-Valid- 
ity of  such  docicjnent  — Transaction  whether 
completed. 

A  sued  B  on  a  mortgage  deed  executed  by 
B,  in  A's  favor,  B  presented  it  for  registration, 
but  it  was  riot  delivered  to  A.  B.  contended 
that  tlie  deed  was  i nvalid  for  want  of  delivery; 
held,  there  is  no  provision  of  law  in  luis  coun- 
try requiring  that  a  registered  deed  shall  not 
operate  until  it  is  doli  verod  to  i  lie  person  claim- 
ing under  it.  Further,  the  presentation  of 
such  document  by  the  party  execu'.iog  it  to 
the  FiCgistration  Officer  and  i^.s  subsequent 
registration  must  bo  regarded  as  equivalent  to 
the  formality  of  delivery  prescribed  for  writ- 
ings under  seal  by  the  law  of  England. 
KANSHI  RAM  V.  TOTA  RAM.  40  P  R.  1906- 

10  Not  mentioned  in  list  ainiexed  to 
plaiut — Discrefion  of  Court —(Jeriifi)d  copies 
of  public  documents  or  record  s'm  mid  not 
be  excluded.    12  G.  W.  N.    312   Col.    1471  P.  I. 

11  Old  document— /See  Evidence  Act  S.  90 
Col.  192—194  P.  I. 

12  Parda-nashin  lady.  Deed  executed  by 
— Onus. 

In  the  case  of  deeds  and  powers  executed 
by  'pardannshin  ladies,  it  is  requisite  that 
those  who  rely  upon  them  should  ai.tisfy  the 
Court  that  they  had  been  explained  to,  and 
understood  by,  ihose  who  execuiod  them. 
MUSSAMMAT  SHAMBATf  KOElll  u.  MUS- 
SAMMA'l  JAGO  BIBI.  4  B- Ij  R-  444-9 
C  W.  N.  682-29  C  749  (P.  C) 

13  Pardaiiashin  —  Proof  --  Execution  of 
mortgage-deed  by  a  pardanashin.  28  G.  546 
Col.  302  P.  II. 

14  Practice — Adviitling  in  evidence — De- 
ciding the  genuinenes  or  otherioise  of  document. 

Per  Heatun,  J.  Admitting  in  ir.idei'uo  is 
mechanical  and  former  proceeding  When  all 
the  evidence  is  recorded,  and  who  i  it  is  all 
considered,  it  is  in  the  judgment  that  tb.o 
Judge  decides,  whether  a  documei.t  is  or  is 
not  genuine.  AMHALAL  GANP\TRAM  v. 
PaSCOL   BASTAV   SEEL.     8  B  L  R  973- 

15  Production,  order  for — Legal  advisor — 
Discretion.     7   B.  L.   R.  709,  Col.  245  P.  I. 

Sfe  deed. 
Documentary  evidence. 

1     See  Act  1  ot  1872.     Evidence  Act  S.  92. 

Domicile. 

1  Burden    of  proof — Private  i»Uernational  , 
law-French  citizens  in  British  Itidia-lMarriage 
—9  0  W  N  394-32  C  631  Col  286  P  II. 

2  Divorce — Wife's  costs--Suit  for  judicial 
separation  by  wife.     i?9   G  619  Col  97  P  I. 

3  Disqualified    proprietor   to  contraot — 25 
A  i95  Col  253  P  I. 


Domicile    {Co  !d,) 

4     Hindu     L;,\f— 'Vidow'3   estate — Proaoll 
Law — Edect   of  ch*  ige  of  domicile.  21  M  650 
Col  39  P  I. 
Doneo. 

I     The  word  •' donee  "  wns    not    applicable 
to  the  public.     13  M  L  J  364    Col  515  P  I. 
Doiior. 

1  Deed  of  gift  of  immoveable  property 
registered  after  the  dor-.or's  death  — 10  IJ  L  R 
536     ol  730  P  I. 

Do"wer. 

1  Cause  of  action — First  suit  for  a  share 
in  inheritance — Subsequent  claim  for  djwer 
11  O  0  69  Col  1007  P  1. 

2  Muhammadan  Laio—Doioer — Lden  of 
loidow. 

A  widow's  claim  for  dower  under  Mu« 
hammadao  Law  is  not  a  lien  on  h.or  husband's 
property,  such  as  is  obtained  by  .mjrtgago; 
tlic  claim  for  dower  is  ranked  on  a  par  with 
ordinary    debts. 

A  widow  in  possession  has  no  right  to 
hold  the  property  of  her  husband  aa  against 
a  purchaser  in  execution  of  a  docroo  for  sale 
pacscd  on  ;>  mortgage  executed  by  her  hus- 
band. AMEER  aMM\L  u.  ^AMivARV  NA- 
RAYANAN   CHEITY      25    M    658 

3  Muhainviadan  Lnio  Dower — Widow^g 
right,   to   recwer   dow  r  fiovi  Jieits. 

A  Muhammadan  widow  iu  p').=:9Gssion  oC 
propeity  of  lier  late  husba.nd,  in  lieu  of  di)Wi*, 
is  ngt  dcbaired  from  filiiig  a  suit  agtunso  tha 
heirs  of  the  deceased  husband  for  recovery  of 
ibe  dowor  due  to  her.  7  All  353.  reforred  to. 
GHULaM  ALT  u.  SAGiR  UL-NISSA  ITIBI. 
W  N  A  190!  p  124    23  A  432 

4  S'uccessi  III  to  U'liuiid  doivcr — Raj  puts  of 
Lvdhiaita    District. 

Held  that  the  INIahomodan  Rajputs  of  th^ 
Ludhiana  District,  v/iio  are  governed  by  iho 
general  rules  of  agricnlrnral  cu.-^tom  of  tha 
province  in  matters  of  succession  generally, 
are  governed  by  Mahomedan  Law  regarding- 
succession  to  unpaid  dowt-r  of  a  deceased 
female.  PAQIR  MUHaMMaD  v.  :\lIRA^t 
HAKHSH.  90  P  W  R  1908  =  188  P  LR 
3908-43  P  R  1908 
Drainage  Act    (Bengal)  Act  VI  of 

1880 

I  See  Bengal  Act  VI  of  1880  Col.  71  to 
73    P    II. 

Drains 

1  iMunicipalitios  pow:r  — Conditional  ia- 
junction.     71  P  R  1901  Col.    455  P  I. 

Drawer. 

1     Cause  of  action  -Promissory  Note— Suit 
on  -Drawt'r  ''Legal  representatives  3f."     60  P 
R  1903  Col  510  P   I. 
Due  diligence. 

Sec  Limitaiion   Act  TX  of  1808  S  li. 

Dues. 

1  Liability  of  oo-sl»arors  to  Lambardar 
for  "village  dues  and  other  expenses" — Mean- 
ing of.     5  0  0  29«  Col.  660  P.  II. 

2  Suit  bv  Laml)i.rdar  for  share  of  weighing 
dftes — Ijeaso  funregi^f.ei-cd)  modified  by  sub- 
sequent arrangement-  U  K  and  INI  K  being 
joint  Inmberdaragava  a  joint  lease  of  weighing 
dues  to  the  defendant.  U  K  sued  the  defendant 
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Dues     {Contd) 

for  lior  half  share  of  tho  sum  duo  by  him 
under  tho  loaae  which  was  not  registered.  It 
was  found  that  there  was  an  arrangement  by 
which  each  Lambardar  collected  half  tho 
amount  due  from  tlio  defendant. 

Held,  that  those  dues  did  not  come  under 
the  definition  of  rent  and  that  tlio  Civil  Court 
bad  jurisdiction. 

Held,    also,  that  there  was  nothing  to  pre- 
vent the  parties  modifying;  the  lease  by  a  sub- 
Bequent  arrangement.  "  DULABK  v.  MUSAIVf- 
M^T   UMRAO    KUAR.     1    QC   103. 
Durbangra  Raj. 

1  Babuaba  grant— Durbanga  Raj— Mort- 
gage by  grantee— Legal  necessity— Alienabi- 
lity—Ancestral  property.  12  C  W  N  9GG  Col. 
21Gi   P  I. 

Duress.— 

I  Impending  prosecution  —  Belief  by  one 
party  lliat  he  might  escape  prosecution,  effect  of. 
Any  expectation  of  a  party  to  a  transac- 
tion of  escaping  from  prosecution  if  he  enter- 
ed into  it,  will  uot  amount  to  duress  so  as  to 
vitiate  the  trangaction.  (1843)  6  M.  and  Gr 
785  referred  to.  DE  SILVA  v.  DE  SILVA 
6  B.  L.  R.  783;  27  B.  103  at  lU, 


Durga.-- 

1  Tomb  of  ordinary  individuals— Creation 
of  valid— Wakf  —  Mutiawali  —  6  B,  L.  R, 
1058.     See   Dedication    No.  2 

2  Trustee— Misconduct     of— Dismissal   by 
Committee    Resumpiion    of     inam     jagir    by 
Government,     15  M.  L.  J.  26  Col.  70  P.  I. 
Durmolsararidar. 

I     Pcrsjn  whose   immoveable   property  has 
boon    sold.     Moku-ari    teLure.    32  C.  107  CoL 
1541    P.  I.  (for  32  C.  110   road  82  C.  107). 
Duty  of  Revenue  Court. 

1  Duty  of  Revenue  (^ourt  to  give  notice 
of  date  and  place  to  parties.  12  P.  L.  R. 
1903  Col   1452   P.  I. 

Duties.— 

1  Liability  of  Government  to  pay.  25  M. 
457  See  Madras  City  Municipal  Act  I  of 
1884    S.    341. 

2  See  Punjab  Municipal  Act. 

Dwelling"  house. 

I  Sale  by  Registrar  of  High  Court— Mis- 
sepresentations— tlecision  of  sale— 5  C.  W.  N, 
1901,  P.  593,  Col.  618  P.  II. 


Jmii 


Easement. 

i    Acquisition    of— •Customary    easement — 
Watercourse — Continuous  use. 

The  plaintiffs  sued  to  establish  a  right  of 
easement  over  the  defendant's  lands,  namely, 
that  they  were  entitled,  by  constructing  an 
embankment  across  the  river  S.  and  diverting 
tho  water  of  the  river  over  the  lands  of  vil- 
lage D.,  to  convey  the  water  over  the  defend- 
ant's land  on  to  their  own  land  in  order  to 
irrigate  it. 

Held,  that  the  easement  claimed  was  not 
a  customary  right  and  was  not  unreasonable, 
such  an  easement  may  exist  and  may  be 
esiablishsd.  It  was  immaterial  whether  the 
exercise  of  the  right  was  continuous,  if  it  had 
been  exercised  over  a  period  of  20  years, 
during  the  periods  of  draught,  when  it  could 
be  taken  advantage  of.  BUDHU  MANDAL 
i;.  MALIAT  MANDAL.     80  C- 1077- 

2  Acquisition  of  by  tenant  — Profit  aprende 
—  Right  of  common— Custom — Evidence. 
SITALRAI  2;.DABALNEGESIA,  6  C- L- J. 
218-     See  Landlord  and  Tenant, 

8  Acquisition  of,  by  tenant — Easement — 
Right  of  occ7ipancy  tenant  to  acquire  easement 
in  lands  of  the  lessor  outside  his  tenure, 

A  tenant  of  land,  even  one  having  per- 
manent rights  of  tenancy,  cannot  acquire  an 
easement  by  prescription  in  other  land  of 
his  lessor.  MANI  CHANDER  CHAKERBAT- 
TY?;.  BAIKAITTANATH   BISWaS.     29    C. 

S63.  ^ 

4  Bunds— Easement— Prescriptive  rights- 
Riparian  owners  -Poioer  to  erect  hxxndiB— In- 
junction. 

The  parties'  villages  were  irrigated  by  a 
common  tank.  The  surplus  water  of  the  tank 
from  time  immemorial  was  charged  through 
a  weir  and  the  water   discharged   passed  over 


some  of  the  jands  of  both  the  parties  and 
eventually  escaped  through  a  channel  sepa- 
rating the  two  villages.  The  plaintiff  wanted 
to  put  up  a  bund  in  order  to  save  from  inun- 
dation the  portion  of  the  property  affected  by 
the  flow  of  the  surplus- water  and  sued  to  re- 
strain the  defendant  from  interfering -.vith  the 
erection  of  the  proposed  bund.  The  bund  if 
constructed  would  have  thrown  back  upoa 
the  defendant's  land  more  water  than  had 
customarily  flowed  on  to  his  property  and  in- 
creased the  damage  to  which  he  had  been 
subject  before  suit.  The  Court  declined  to 
grant   the   injunction. 

Held,   that  the  injunction  was  properly 
refused. 

Per  Sir  Subrahmania  Aiyar,  0.  C.  J.— 
Having  regard  to  the  fact  that  the  surplus- 
waters  of  common  tank  had  from  time  imme- 
morial been  discharged  so  as  to  overflow  cer- 
tain lands  of  both  parties,  an  agreement 
must  be  implied  as  between  the  owners  to  the 
effect  that  neither  could  interfere  with  the 
accustomed  flow  of  the  surplus-water  so  as  to 
increase  the  burden  of  the  other.  The  plain- 
tiff had,  moreover,  no  right  to  construct  the 
bund  under  the   law. 

"Though  every   land- owner  exposed  to  the 
inroads  of  the   sea  has   the  right   to   protect 
himself  by  erecting  such  works  as  are  neces- 
sary for  that  purpose,  and  if  he  acts  bona  fide, 
he  is  uot  liable  for  any    damage  occasioned  to 
his  neighbours  who   must  protect  themselves 
but  the  law   does  not   except    in  the   case    of 
extraordinary   floods,  give  such  large   powers 
for  protection   to   riparian  owners,  for   such 
owners  have   a  right   to   protect   their   lands 
with    reference    to   ordinary   floods,    only    if 
they  do  so  without   injury  to  others. 

The   plaintiff    was    not  entitled    to   the 
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Easement    (Coutd.) 

ipjunotion  alao  on  the  ground  that  thfivo  had 
boon  nolbing  moroiliaa  tnorc  assertion  on 
tUo  one  liftnd  and  the  denial  oq  the  otlier  as 
to  the  right  (;f  the  plaintiil  to  raise  the  hand. 
Per  RitHsel,  J. --A.  pru^oriplivo  right  to 
throw  back  water  ai.d  keep  it  standing  on 
the  land  of  another  exists  only  in  the  onse  of 
water  flowing  in  a  defined  stream,  and  can- 
not apply  to  surface  water  not  flowing iu  such 
a  stream,  though  it  might  ultimately,  if  not 
arretted,  flow  into  a  tank  VENKATAGHA- 
LAM  CHETTIARu.  ZAMINDAR  OP  SIVA- 
QANGA.  M  L  J 1904  P  162,  27  M  409- 

5  Claims  inconsistent  —  OiunersJiip — Suit 
claimi7ig  rights  of  oionershi'p  and  easevienty 
whether    maintainable. 

Held,  by  the  Full  Beach,  that  a  suit  is 
not  liable  to  be  dismissed  because  the  plaia- 
tiff  claims  ia  the  alternative  over  the  same 
plot  of  ground  rights,  (I)  of  ownership  and 
(2)  of  easement.  Bijoy  Koshup  Roy  u.  Obhoy 
Churn  Ghoae.  IG  W  R  198  overruled.  NA- 
RENDRA  NATH  BARvRI  v.  ABHOY  ClIA- 
RAN  GHATTOPADHYA,  4  C  L  J  437  =  1  M 
LT  364  =  11  OWN  20  =  34  0  51  (F.  B). 

6  Burden  of  proof — Easement— Glaim  for 
possession  of  property — Plaiutifi  denying  de- 
fendant's alleged  right  to  easement.  26  P.  L. 
R.,    1906  Col.  276  P.  II. 

7  Cornice  as  ornamentation — Prescription 
— Cornice  of  wall. 

There  can  be  no  prescriptive  right  to  a 
projection  which  has  been  erected  for  the 
mere  purpose  of  ornamentation.  3  B.  L.  R. 
O.  G.  18,  47,  referred  to.  NRITTxi  KUMARI 
DASSI  V.  PUDOOMONI  BEWAH.  7  W-  N- 
C.  649  =  30  0.  503 

8  Light— Alteration  of  easement — New 
windows  higher  than  tlie  old  ones — Base- 
ments.    26  B.  374  Col.   738,  2146  P.  I. 

9  Light,  ancient  lights.  Obstruction  of — 
Infringement— Nuisance —  a  cquiecsenoe— De- 
cree for  damages.     35,  0.  661    Col.   2169   P.    I. 

10  Light — Release— Non- user —  ExtlnguisJi 
ment — Transfer — Dominant  and  servient  owner 
— Alienatio7i — Civil  Procedure  Code   {Act   XIV 
of  1SS2},  s.  276. 

An  easement  can  be  extinguished  by  the 
dominant  owner  releasing  it  expressly  or  im- 
pliedly to  tlie  seiviont  owner,  and,  \i  express- 
ly reh^ased  it  would  amount  to  an  alienation. 
The  transfer  of  an  oa-era^nt  is  an  ationation 
within  the  meaning  of  secfcian  276  of  'ho  Code. 
Mere  uou-usor  is  not  an  implied  relea-jo  of  au 
easement.  KRISTOnKONE  .MITTAR  v.  N  aN- 
DaRaNI  DASSEE.  12  C  W  N  939-35  C  839 

11  Light  and  air — Damages — Injunc'ion 
6  B.  L.  R.  416  Col  2090   P.I. 

12  Light — DisturbaucG  of  easements  — 
Meaning  of  disturbance — Injunction  to  pre- 
vent disturbance.     30  C.  319  Col.  739  P.  1 

13  Light  and  air — Lijuction — '  Quia  timet ' 
action  : — 

There  are  tv/o  necessary  ingredients  for  a 
quia  timet  action,  Tl.ore  inuat,  if  an  actual 
damage  is  proved,  bo  pruuf  of  imminent 
danger  and  there  must  alao  bo  pro>f  tha^b  the 
apprehended  damftgo  v/ill  bo  voiy  suhstantial 
or  irreparable— GANGABAi  v.  PURdllOrAM 


Easemont    (Contd) 

ATMAR\M.     (MACLEOD  J.)9B.LR.  912. 

14  Light  and  air— Injunction. 

To  constitute  an  actionable  obstruction  of 
aaoiont  lights  and  unrestricted  flow  of  air,  it 
is  not  enough  that  the  light  is  less  than  be- 
fore and  the  plaintiffs  enjoy  less  free  flov»  of 
air.  The  te^t  is  whether  the  obstruction  com- 
plained of  is  a  nuisance. 

Whore  the  Court  found  that  the  erection 
of  a  wall  by  the  defendant  would  cause  sub- 
stantial privation  of  light  and  impede  the  flow 
of  air  to  such  an  extent  as  should  prevent  the 
plaintiffs  from  carryiug  their  jute  buaineaa  as 
beneficially  as  before — 

Heldy  that  the  erection  of  the  wall 
amounted  to  a  nuisance  and  that  an  injunc- 
tion ought  to  be»  granted  to  the  plaintiffs. 
(190i)  A.  G.  879  followed.  JOHN  AL- 
EXANDER  ANDERSON  v.  HARDUT  ROY 
GHAMARIA.     9   C-  W   N-  543- 

15  Light  and  air — Alteration — In  the  plan 
of  building — Injuction — 45  rules. 

No  alteration  in  the  plan  of  the  build- 
ing either  by  advanting  or  setting  tbe  build- 
ing will  destroy  the  right  the  light  and  air  go- 
long  as  the  owner  of  the  dominent  tenement 
can  show  that  he  is  using  through  the  now 
appertures  in  the  wall  of  the  new  building  the 
same  or  a  substantial  part  of  the  same  light, 
which  passed  through  the  old  aperture  into 
the  old  building.     31  Gh.  D.  554  followed. 

To  constitute  an  actionable  obstruction  oi 
ancient  light  it  is  not  enough  that  the  light  is 
less  than  before.  There  must  bo  a  substantial 
privation  of  light,  enough  to  render  the  cc- 
cupation  of  the  house  uncomfortable  accord- 
ing  to  the  ordinary  notions  of  mankind  and 
(in  the  case  of  business  premises)  to  prevent 
the  plaintif!  from  carryiug  on  his  business  ag 
beneficially  as  before.     A,  C.  179  followed, 

In  India  a  man  who  has  enjoyed  a  right 
to  air  more  or  less  pure  and  free,  ought  to  be 
reasonably  protected  against  any  interference.. 

In  Bombay  a  Court  ought  to  protect  a. 
man's  right  to  air  with  some  regard  to  the  re- 
cent experiences  of  this  city  and  the  sanitary 
necessities  in  this  country  whore  ventilation 
is  even  more  necessary  than  light. 

The  45  degrees  ruio  is  a  safe  one  to  ad  -.pt 
in  a  growing  and  populous  city  like  Bombay 
and  people  living  in  such  cities  should  not 
expect  as  a  matter  of  right  direct  or  horizon- 
tal light.  The  43  degrees  rule  is  not  peremp- 
tory, it  is  only  a  ciroumstaiice  to  be  considered 
wit.li  other  circumstances.  FR\^IJI  SlfV- 
PL' RJI  V.  FRAMJl  EDULJl,     /  B-  U.  R.  53- 

16  Light  and  Air. 

in  oases  of  obstruction  of  light  and  air  the 
rule  of  45  does  not  aRord  in  all  cases  a  Gorrect 
measure  of  relief.  The  question  to  bo  deter- 
mined in  such  cases  is  wiiether  the  obstruction 
causes  such  a  privation  of  light  aud  air  to  t j& 
house  as  renders  th.c  occupation  of  the  satao 
uncomfortable.  CH0TAL\L  MOHANLALy, 
LALLUBHAI  SURG  HAND.     6  B-  L-  H-  633 

=  29  B.  157- 

li  Light  and  air-JnicrinpLion  of — Nnmaiiee 
--CiUise   of  action— Substtiniial    diuiiniLtioh — 


(     910     I 


DIGKST    UF    UIVIL    GASES 


(     920    ) 


Ea5]eniont    (Contd). 

The  plaiutiff  brought  tho  proseut  suit  for 
a  porpotual  iitjnctiou  agniiist  the  dofeiidaul, 
to  prevent  him  from  ojecliug  a  new  building 
which  she  allegod  would  intcrlcro  with  accesf; 
of  light  aud  aii-  to  her  house. 

Held,  that  unless  there  was  a  suhsLantifil 
interference  with  light  and  air  sucli  as  woiikl 
jeasonably  int  rforo  with  the  coiivenieuco  and 
comfortable  habitation  of  the  house  and 
would  nmouut  to  n,  nui.sance,  the  plaintiff  had 
}io  right  to  complain  and  no  cause  of  action 
to  mainluin  the  present  suit  accrued  to  her. 
Calls  V.  Ilwie  and  Colonial  Stores  (1)  followed 
MISS  GRACE  PHUSSER  v.  MENDI  LAL.  ft 
0-  0.  85G. 

18  Light  and  air -Disturbance  of  ease- 
mout,  meaniug  of— Injuuction  — Substfintial 
damage  — Physical  comfort.  7  B.  L.  11.  825 
Col.  740  P.  I. 

19  Light  and  air—  Ancient  Lights— Injunc- 
tion to  rcstiain  defendant  fiom  inlefferivg 
with  ancienl  I'ujlUs-Quia  tivie't  action,  necessary 
ingredients  for. 

There  ore  at  least  two  necessary  ingre- 
dients for  a  f^/aa /i?/'it2/ action.  There  must, 
if  no  actual  damage  is  proved,  be  proof  of 
immiucut  danger  and  there  must  also  be 
proof  that  the  apprehended  damage  will,  if  it 
comes,  be  very  substantial.  Pietcbrr  v.  Bealoy 
(ISS,-))  ^^31  Ch.  D.  GS8,  followed.  GaNGABAI 
V.  PUUSLiOTAM.     32  B  146- 

20  Light  and  air-lnjunction—Substiin- 
tialloss— Sic  utcre  suoub  abeui  tion  lad  as  138 

•  P.  L.  11.  2  Ool.  1G35  P.  I. 

21  Light  and  air -Easement— Air  G  B.  L. 
638  Col.  2u90  P.  1. 

22  LighL  aiid  air— Change  in  the  position 
of  windows.     26  B.  374  Col.  738,  214G  P.  I. 

23  Neces-^ity  oi  Mitta— Sale  for  arrears  of 
revenue— Purchase  by  Government— Restora- 
tion to  previous  Zemindar's  sou— Grantee's 
rights  and  ea&ements  of  necessity  — Water 
supply  through  Government  source— Grantee 
not  paying  for  it— Burden  of  proof. 

A  Mitta  was  sold  for  arrears  of  revenue  in 
1836  and  was  purchased  by  Government  but 
was  "restored''  again  in  1S59  under  a  perma- 
Heut  Siinuad  to  the  sou  of  the  previous 
Zemindar. 

Held,  that  in  the  absence  of  a  special  con- 
tract to  the  contrary  the  law  will  imply  that 
this  restoration  or  grant  cav-ied  wit.h  it  all  the 
rights  of  water  and  other  easements  of  neces- 
sity which  existed  at  the  time  of  restoration 
or  grant.     2  Mad,  46  ;  37  R.  U.  655  followed. 

The  grantee  was  entitled  to  (he  customary 
Bupply  lo  his  ranks  ar.d  wlieu  the  water  ar- 
rived in  his  tanks  he  could  do  what  he  liked 
with  it.     24,  Mad.  270,  referred  to. 

This  righL  is  not  at  all  iucousiaiont  with  the 
ccmmou  law  ngbts  ciaiined  by  Government  to 
the  wate-'r  flawing  in  all  natural  channels. 

Where  the  source  of  water  belonged  to 
Govtrnmeut  and  the  Government  carried  out 
impiGvements  to  the  bource  of    the    supply — 

Held,  ihat  the  grantee,  by  virtue  of  his 
engagenictils  wiih  thcGovernmont,  wasentiled 
to  a  certain  supply  of  water  without  paying 
for  it,  but  the  burden  of  proving  the  cxLeut  iQ 


Easement    (Contd.) 

which  ho  was  entitled  lay  on  him,  and  if  ha 
failed  to  Rustain  this  burden,  his  auit  for 
restrai>i:ng  the  Government  from  levying  water 
ces.sfor  Si'cund  crop  cultivation  and  for  refund 
of  the  wntiT  cess  cilUuted  must  be  dismissed. 
MARI,\  SU.-;\T  MUDALlARr.  Tliy  SECY. 
Ob'STATK  rOR  IInIDIA  IN  COUNCIL.  14 
M  L  J   S50 

24  N(cr.isity  of — Claim  to  fake  plough 
and  water  through  anothera  land — No  allo- 
gatiou  of  a^jverance.  4  L.  B.  11,  216  Col.  1806 
P.  I. 

25  Obstruction — Interruption,  Meaning 
of.     73  P.  R.  5  Col.  1806  P.  1. 

26  Ob>iinicLioi'.  of  viaio  to  shop  —Easement^ 
Right  to  ohsli  acted  viciu  vf  sJwp. 

Held,  that  no  action  will  lie  for  the  re- 
moval oi  erections  in  front  of  a  shop  merely 
on  the  ground  that  such  erections  obstruct  the 
view  v»'hich  passers-by  formerly  had  of  the 
shop.  Smith  v  Owen,  35  L.  J.  Ch.  317  and 
Butt  V.  Imperial  Gas  Company,  L.  U.  2  Ch. 
158  followed.  GOPI  NATH  o.  MUNNO.  8  A 
L  J  637  =  A  W  N  1906  p  257-28  A-  22 

27  Obstruclion  of  view  to  shop-Argumenta 
by  plenders-Judgment  without  hearing  plea- 
ders, or  parties.     203  P  L  R  5  Col.  1287  P.  I. 

27  Pasture — Easement — Pasturage  rights 
— Landlord  and  Tenant — Legal  Origin — Pre- 
sumption from  enjoymei.t  from  time  imme- 
lial— Lnglish  Law.    31  C  602  Col.   926  P.  I. 

29  Plcodivgs — First  suit  for  title — With* 
draioal  With  leave — Second  suit  for  easetnent. 
If  the  plaintiti  had  enjoyed  the  right  of 
user  of  a  land  for  such  a  long  period  as  is 
sufficient  to  confer  on  him  a  right  by  pres- 
cription, the  circumstance  that  in  a  previous 
suit  he  bad  erroneously  stated  that  he  was 
the  ov.  uer  would  not  deprive  him  of  the  right 
of  easement  which  he  had  acquired.  1883  A. 
W.  N,  6G  not  foil.— CHEUAMl  LAL  v.  SHIB 
CHARaN.     2  A.  L.  J.  5a. 

SO  Pleadrngs — Suit  for  possession  as  owner 
of  certain  land  withdrawal  loith  liberty  to  bring 
fresh  suit — Subsf-quent  suit  for  easement  not 
barred —  Plea  din  gs. 

Held,  that  if  a  plaintiff  has  enjoyed  any 
easement  for  suoh  a  long  period  as  was  suflS- 
cient  to  confer  on  him  a  right  by  prescrip- 
tion, the  circumstance  that  in  a  previous  suit 
he  had  erroniously  stated  that  he  was  the 
owner  would  not  deprive  him  of  the  right  of 
suit  for  easemenf  which  he  had  already  ac- 
quired. W.  N.  All.  1183  P.  C6  distinguished. 
CHADAMMl  LAL  v,  SHIB  CllARAN       A  W 

N  6  p.  18. 

31     Prescription — Landlord  and  Tenant. 

A  tenant  of  land  cannot  acquire  an  ease- 
ment by  prescription  in  other  laud  ol  Lis  les- 
sor.    14  All  185  1  C  W  N  lol  referred  to. 

A  tenant  even  with  permanent  rights  is 
always  a  tenant  and  never  an  owner  of  the 
laud.  He  aUvnys  derives  his  rights  ^from  the 
lessor;  aud  as  the  latter  cannot»have  the  right 
of  enjoymeiit  of  an  easement  as  of  right 
against;  hin>stli,  so  neither  can  his  tenant 
Pgain.st,  him.  MONI  CHANDRA  CHUKRA- 
BUT'JY    i;  L.UKAJNIT    NaTH    BISWAS.    9  0 
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82  I'rivacy — Right  of  'privacy —Defendant 
not  alloived  to  give  hivi'<elf  increased  facilities 
for  overlooking  plaintiff's  zenana. 

Held,  that  the  fact  that  tho  plaintiffs' 
zonftna  house  might  be  to  some  extent  over- 
looked by  persona  standing  on  the  roof  of 
the  defendants'  house  was  no  justification  for 
tho  defendants  opening  fresh  doors  or  win- 
dows in  tlie  wall  of  their  upper  storey  looking 
towards  the  plaintilTs'  house,  whereby  the 
plaintifTs'  house  might  be  overlooked  without 
tbo'person  inspecting  it  being  visible  to  the  oc- 
cupants of  that  house.  Gokul  Prasad  v.  Ha- 
dho,  T  L  U  10  Ail  858  referred  to.  ABDUL 
BAHM\N    V.    BHAGAWAN    DAS.     4ALJ 

455-29  A  682. 

83  trivocy,  right  of. 

The  fact  that  the  occupant  of  a  house  can 
from  its  roof  look  into  his  neighbour's  house 
or  yard  is  no  ground  for  holding  that  the  oc- 
cupant of  the  higher  house  is  at  liberty  to 
open  such  windows  as  he  chooses.  Looking 
out  of  a  window  does  not  attract  the  attention 
of  neigii hours  to  tho  fact  that  they  are  over- 
looked to  the  extent  that  being  on  a  roof  at- 
tracts such  attention,  and  invasion  of  privacy 
in  one  direction  and  to  a  limited  extent  does 
notju-stify  the  extensi<Ki  of  such  invasion.  NI- 
HALCHAND  t'.  MAULQ.     108  P  L  R  1903. 

34  privacy— Burdeu  of  Proof.     174  P.    L- 
K.  1901,  Col     761  P.  II. 

84  (^) — Privacy — Custom — Eaeements — 
Pcescriplion.     5  C.  W.  N.  147  Col.  736  P.  II. 

35  Projection  of — Beam. 

The  plaintiff's  beam  overhang  the  defen- 
dant's soil  and  the  defendant  erected  a  build- 
ing overhanging  the  beam.  The  question  was 
w'lether  the  beam  gave  the  plaintiff  a  right  to 
the  CDlumn  of  air  al)ove  ii  so  as  to  prevent  the 
erection  of  any  building  by  the  defeu dun  t  over- 
hanging tlie  beam. 

Held,  that  the  defendant  being  the  owner 
of  the  soil  the  diminution  in  bis  rights  by 
reason  of  the  beam  did  not  extend  beyond  the 
profusion  of  the  beam  itself.  HANCHOD 
SH^MJl    V.    ABDUL    BHAI    I^IlTtlABHAl. 

6  B  L  R-n56-28  B    428 

36  Reasonableness  of— 30  C.  1011 —See 
Easement.  No.  1.  Supra. 

37  t>u/)'»?us  rainwater  to  pass— Bight  topass 
water — Dijlned  channel.  P  i  oof  of  loaler  jpassing 
ihrovah  necessary. 

The  right  of  an  owner  of  a  dominant  tene- 
ment to  passwatur  through  the  servient  tene- 
ment is  restricted  to  a  defined  chauuol  and  in 
order  to  enable  the  owner  of  adomiiia^nt  tene- 
ment to  prove  a  right  according  to  law  he  must 
prove  that  the  water  passed,  for  the  period  in 
dica*.ed  in  section  26  of  tho  Limitation  Act, 
through  a  defined  channel.  It  is  not  sufficient 
to  prove  that  the  water  passed  in  various  direc 
tions  through  the  servient  tenement. 
BIDHOO  BHUSAM  PALIT  v.  BENY 
MADHAB  MAZUMDAR     8  C-   W-  N-  244- 

88  Water,  iLser  of —Lliniiiiioit.  Act  [XV  of  ^ 
1877)  S.  ^6-E'tsnne,'.t-  Way,  right  if-As  of  right.  I 

Section  26  of  the  Limitation  Act  rcquucs 
that  the  User  should  be  as  of  right  in  order 
that  it  may  Igad  to  the  aqui;9itiuu of  aright  to 
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an  easement.  The  plaintiff  to  succoed  must 
prove  such  user  even  if  the  defendant  simply 
denies  the  existence  of  the  right  in  quostioa. 
It  is  not  enough  to  prove    mere  user. 

According  to  Englirth  Lavv  whenever  user 
is  proved  tho  presumption  is  that  it  is  as  of 
right  until  the  contrary  is  shown,  but  having 
regard  to  the  liabits  of  the  people  of  this  coun- 
try it  IS  not  right  to  draw  the  .same  inference 
from  more  user  that  is  proper  and  legitimita 
in  a  case  arising  in  England  Tho  question  is 
always  a  question  of  fact  atjd  the  propriety  of 
the  rulethatthe  presumption  from  user  should 
be  that  it  is  as  of  right,  must  depend  upon  the 
circumstances  not  only  of  each  particular  case 
but  also  of  each  particular  country,  regard 
being  had  to  the  habits  of  the  people  of  the 
country.  SHAIKH  KHUDA  BAKHSH  v, 
SHAIKH  TAJ-UDDIN  8  C  W  N  359- 

39  Water — User — Different  modes  of  draw- 
ing loater — Evidence — Decree  in  j)revious    .suit. 

On  appeal  against  a  decree  in  a  suit  for  a 
declaration  of  plaintiffs'  right  to  irrigate  the 
land  with  the  water  of  a  certain  tank  and  for 
an  injunction  restraining  the  defendants  from 
obstructing  them  in  the  exercise  of  that  right 
it  was  contended,  first,  that  the  finding  as  to 
tho  user  which  was  to  the  effect  that  the  water 
of  the  tank  was  lifted  by  baling  baskets  ia 
three  of  tho  last  twenty  ye«,rs  was  insufficient 
to  warrant  a  decree  declaring  the  plaintiffs' 
right  to  take  the  water  by  that  method,  se- 
condly, that  the  Court  was  wrong  in  giving 
the  plaintiffs  a  decree  when  no  righc  to  ease- 
ment could  be  acquired  over  flowing  water, 
thirdly,  that  the  plaintiffs  had  no  right  to 
sue  when  the  land  to  be  irrigated  was  ia 
the  poscession  of  tenants,,  and  fourthly,  that 
the  decree  in  a  forifler  suit  was  wrongly  ad- 
mitted in  evidence. 

Held,  that,  the  contentions  v?ere  not  valid, 
that  (1)  the  user  for  20  years  by  the  plaiutiffa 
was  proved  and  the  mode  of  drav/iug  the 
water  froni  the  tankljy  ditTereut  methods  did 
not  affect  the  case,  (2)  that  the  water  could 
not  be  said  to  be  a  flowing  water,  (3)  that  the 
plaintiffs' right  was  not  affected  by  the  land 
being  in  the  possession  of  tenants  aud  (4)  tliat 
the  decree  in  tho  former  suit  was  admissible 
under  S.  13  of  tho  Evidence  Act  as  showing 
that  tho  predecessors  of  tho  defendants  did 
not  object  to  the  plaintiffs'  exercise  for  the 
easement  in  question.  KUISTA  DaS  CHOW- 
DHUUY  V.  JOY  NARAIN  PANJA.  8CWN 
158. 

40     Water,  user  of — Presumption — Right  to 
the  use  of   luater — Presumpticn. 

It  was  found  by  Cturt  that  the  plain tifl  irri- 
gated his  fields  from  water  flowing  out  of  the 
tank  of  the  defendant  through  two  chnimela 
from  time  immemorial.  The  plaiutifi  sued 
for  a  declaration  of  his  right  to  do  so  in  fu- 
ture aud  for  iujui'ctiou,  restraining  the  de- 
fendant from  closing  the  opening  of  the  tank 
through  wliich  water  flowed  into  the  tabic, 
aud  the  opecitgs  which  it  flowed  out  of  the 
tai.k. 

Held,  that  upon  tho  above  finding   a   pre- 
sumption    ftr^sL  ihat  this  enjoyment  had  an 
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origiu  which  oonferrod  a  right,  and  that  tho 
plaintil!  vvtis  entitled  to  tho  vulief  prayod  for 
by  liim.  4  Gal.,  G33  ;  5  M  &  W  203  ;  L.  11.  38 
Oh  I),  295  ;  3  Exch  718;  2  Ch,  502  ;  8  Exch. 
291 ;  11  W.  U.  230  ;  8  W  11.,  2L1.  MADHIJB 
DAS3  BAIBAGI  v.  JuaESH  OHUNDELl 
SAllKAR.     30  0  281. 

41  Water  channel  —  Riparian  proprietors 
—  User  of  water. 

Riparian  owners  are  entitled  to  use  and 
consume  tho  wafcor  of  tho  stream  for  drinking 
and  household  purposes,  for  watering  their 
cattle,  irrigating  thoif  land,  and  for  purposes 
of  manufaoturo,  subject  to  the  conditions  (1) 
that  tho  sue  is  reasonable,  [it)  that  it  is  re- 
quired for  their  purposes  as  owners  of  tho 
land  and  (Hi)  that  it  does  not  destroy  or  ren- 
der useless  or  materially  diminish  or  effect 
tho  application  of  the  water  by  riparian  own- 
ers below  the  stream  in  tho  exercise  either  of 
their  natural  right  or  their  right  of  easement 
if  any,  Perumal  v.  llimasami  Ghetty,  (1887), 
I.  L.  U.  11  Mad.  16;  followed.  Debi  Pershad 
Singh  V  Joynath  Singh  (1897),  I.  L.  R  24  G., 
865  ;  diatd.  TUB  E  v.  LON  MA  GALE.  3 
BR  23 

42  Water  channel  —  Relations  between 
upper  and  lower  riparian  owners  regarding 
right  to  use  river  water  Custom.  35  C,  851 
Col.    1807  P.  I. 

43  Water,  discharge  of  —  Easement — Dis- 
charge of  water  —  Land  —  Servient  tenement — 
Bight  of   easement. 

Where  an  easement  consists  in  the  right 
to  discharge  water  over  the  land  of  another, 
though  the  water  may  be  advantageous  to 
the  servient  tenement,  the  owner  of  the 
latter  cannot  acquire  a  right  to  have  it 
discharged  on  to  his  laud  unless  the  existence 
of  some  grant  or  arrangement  is  either  proved 
or  from  tho  circuinstauces  of  the  case,  may 
reasonably  be  presumed,  39  R.  R.  354,  8  L  J 
Ex.  201,  18  L  J  Ex  305,  40  L  J  Q  B  293,  25  L  J 
Q  B  115,  32  L  J  Q  B  136.  4  0.  633,  7  M  530,  2 
0  L  R  141  referred  to,  CHAKRADHAR 
SINGH  V.    TIKARAM   SAO.     14    0    P    L   R 

1801  P  145- 

44  Water  flow —  Right  to  use  and  con- 
sume water  without  material  injury  to  other 
like    owner.     7  B  L  R  265  Col.  733  P.    I. 

45  Water  flow  — Right  of  owner  of  land 
on  a  iiigher  level  to  pass  on  to  land  on 
lower  level  collecting  into  his  land  in  un- 
defined channels.  JAIRAM  MALI  u.  B(^BAJI 
VIDUii.     1  IJ.  L.  R.  182    See  Injunction. 

46  Water.  Flow  of — Construction  of  chan- 
nel — Material  alteration  —  luj uncHon. 

The  defendant  excavated  a  channel  on 
his  land,  Prior  to  its  excavation,  all  the 
water  that  flowed  from  the  defendant's 
lands  on  to  plaintiK's  found  its  way  there 
by  natural  flow  or  peroolati;)n,  and  was 
not  cairied  down  by  any  definite  water- 
course. The  effect  of  the  channel  was  to 
collect  water  Vv^hich  formerly  fl.jwei  from 
a  large  tract  of  land  at,  different  points 
into  a  definite  channel  and  to  throw  it  all 
into  a  particular  part  of  pb:  nlili's  channel. 
The  plaintifi  sued   for  an  iniunction  direct- 


Easement    {Oontd.) 

ing  the  defendant  to  fill  up  tho  channel. 

Held  that  tho  suit  must  bo  decreed.  RA- 
JA OP  VENKATAGIRI  v.  RAJA  MUDDU- 
KRISIINA.     28  M.  15. 

47  Way — Eoaaomont-  Obstruction  —  In- 
terruption,    Meaning  of — 73  P  R  5  Col.    1806, 

48  Way-  -iSee  8C  W  tj  Sryj  No.  38  supra. 

49  Waij,  grant  —  Alternative  defences. 

A  defendant's  user  of  a  land  for  eight 
years  without  any  objection  on  tho  part  of 
tho  plaintiff  implies  no  grant  of  easement. 

Per  Mookerjee,  J.  There  is  no  implied  ra- 
sorvatiou  of  an  easement  in  caso  one  transfers 
a  part  of  his  land  over  which  he  has  previ- 
ously exercised  a  privilege,  in  favour  of  the 
land  he  retains,  unless  the  burden  is  appa- 
rent, continuous  and  strictly  necessary  for 
theeni^yment  of  tho  land  retained  (4  Da. 
Gox.  J.  &  S,  185-4  E,  R.  888  ;  12  Ch.  D.  31  ; 
25  Ch.  D.  559 ;  26  0,  811  referred  to. 

Implication  of  a  grant  of  easment,  upoa 
the  severance  of  a  tenement,  extends  to  a  way 
which  is  a  formed  or  metalled  road. 

It's  open  to  a  defendant  to  set  up  alter- 
naiivo  defences,  e.  g.,  to  set  up  as  a  defence^ 
that  he  was  the  owner  of  the  property  in  dis- 
pute and  if  he  was  not  the  owner,  he  had  a 
right  of  easement  over  it  4  0.  L.  J.  437 — 34  0. 
51,  Appl. 

A  plaintiff  will  not  be  allowed  to  raise  any 
objection  as  to  the  defendant's  setting  up  al- 
ternative defences,  in  appeal  when  no  such 
objection  was  raised  in  the  Court  of  first  in- 
stance, and  it  was  not  shown  that  he  was  in 
any  way  prejudiced.  4  0.  L,  J.  367  referred 
to,  PURNENDU  NARAIN  ROY  v.  DWI- 
JENDRA  NARAIN  ROY.     8  C»  L-  J.  289- 

50  Way — Easement  of  necessity— No  ease- 
ment on  the  ground  of  convenience  when 
there  is  other  means  of  access.  28  M.  495 
Col.  205  P.  I. 

51  Wiiidows— Change  of  position.  26  B. 
374  Col.  2146  P.  I, 

Easements  Act  (V  of  1882). 

1  See  Act  V  of  1882  {Easement  Act)  Col.  73* 
'741  P.  I. 

2  S.  1— Right  to  water  soldhy  the  Govern^ 

meat  to  servient  holder. 

Tho  plaintiff  was  found  to  have  the  right 
to  take  water  to  his  own  land  through  a 
channel  on  the  defendant's  land  v/henever^ 
the  water  was  sold  to  him  by  Government. 

Held,  that  the  right  amounted  to  aa 
easement  within  definition  of  S.  1  of  the  AoC, 
TIRUVENKATACHAR  v.  N.  Y.  DESIKA- 
GPIAR.    4MLT-414. 

3  S.  60  — Land  holder  and  Tenant—Suit  in 
abadi  occupied  by  no n- agricultural  tenant— Ad- 
verse possession  — License — AM  No  V  of  1883 
{Indian  Easements  Act),  S.  60. 

A  person  v/ho  was  neither  an  agricultural 
teaaotTior  a  village  handicraftsman  was  found 
in  possession  of  a  house  in  the  abadi  v?hich  ha 
and  his  predecessors  in  title  had  held  for 
a  pericd  of  considerably  n?Dre  than  twelve 
years,  without  paying  rent  or  acknowledging 
in  any  way  the  title  of  the  zemindar  to  the  sit« 
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upou  wliich  it  was  built 

Held,  that  such  person  had  acquired  the 
absolute  ownorship  of  tlio  site.  BllAlJDA  v. 
KHMUUD-DIN  liU8SAIN.  8A  L  J  760-= 
A  W  N1906P305-29  A133East  India 
Company 

See  Secretary  of  State. 

1  S.  11,  12  -  Coustiuction — License — Com- 
missioner of  Police — Discretion  to  refuse 
liccDse.  4  B.  L.  R.  1—20  B.  39G  Col.  147  P.I. 
Ejectment.  • 

\  Acquisition  of  occupancy  right  over  a  par- 
tition of  a  holding — Liability  to  ejeclmenl  from 
the  ghat, 

A  sued  B  to  recover  khas  possession  of  a 
ghat  which  together  with  certain  jote  lands 
had  been  leased  out  for  fivo  years  to  B's 
predecessors  in  title  at  a  certain  Q.nnuvu\  jama 
both  for  the  jote  land  and  for  the  ghat. 
Those  were  held  over  by  the  defeudauts  lor  a 
long    time  beyond  the  said  five  years. 

Held,  though  A  could  not  get  rid  of  the 
B  so  far  as  tlio  jote  lauds  were  coucerned,  by 
reasousofthe  fact  that  the  latter  had  ac- 
quired the  position  of  au  occupancy  rayat, 
as  regards  those  lands,  yet  the  B's  position  as 
regards  the  ghat  was  entirely  dillerent,  no 
occupancy  right  haviog  been  acquired  in  the 
same  and  A.  was  therelore,  entitled  to  a  dec 
ree  against  B  for  klias  possession  of  the  ghat. 
G.  S.  HAYES  V.  GHINA  BAKHI.   3$  C-  460- 

2  Alienation  of  non-transferable  holding  for 
— Landlord  and  Tenant — Ejectment — Trans- 
fer of  non-transferable  holding — Tenant  in  pos- 
session— Landlord  not  entitled,  to  eject  tenant 
on  transfet  being  held  as  illegal. 

Certain  lands  were  originally  held  under 
the  plaintiffs  by  the  defendants  Nos.  2  and  3 
as  their  tenants.  They  subsequently  trans- 
ferred the  lands  to  defendant  No.  1,  In  a 
Buiu  for  ejectment  against  all  the  three  defen- 
dants it  was  found  that  the  tenancy  was  not 
transferable  and  that  the  defendants  Nos.  2 
and  3  were  still  in  occupation  of  the  lands 
although  they  had  repudiated  their  tenancy 
under  tl:c  plaintiffs. 
^  Held,  that  the   plaintiffs  were  entitled  to 

a  decree  for  possession  as  against  the  defen- 
dants No.  1  :  but  their  claim  for  khas  posses- 
sion as  against  defendants  Nos.  2  and  8 
must  be  dismissed,  for  the  tenancy  which 
they  originally  held  under  the  plaintiffs  still 
subsisted.  9  Col.  G18  followed  24  Col,  212  dis 
tinguished.  DINA  NATH  ROY  v.  KRISHNA 
BEJOYSAHA.     9  C-  W- N- 379. 

3  Alienation  of  non-transferable,  holding 
for— Occupancy  raiyat — Mortgage,  girby,  usu- 
fructuary. 3  C.L.J.  222—10  C.W.N,  499 
Col.  52  P.  II. 

4  Alienation  of  non-transferable,  holding 
for  — Original  tenant  remaining  in  possession 
as  subject  of  the  transferae.  33  C  631  Col,  128 
P.  II. 

5  Alienation  of  non-transferable  holding 
for  — Abandonment--Sale.  10  C.  W.  N.  1033 
—33  C  1219  Col.  11  P.  I. 

•  6     Alienation  of    non-transferable    holdijj<>'   : 
for— Onus— Tenure    holder.     7   C.   L.    J.   553   I 


Col.  93  P.  II. 

7  Alirnation  of  non-transferablo  holding 
for— Suit  for— Sub  lease,  grant  of,  by  tenant 
8  C.  L.  J.  150  Col    372  P.    II. 

8  Alienation  of  no-i-transferable  holding 
for~Order  returning  plaint  for  presentaiioa 
to  proper  court.    IG  P  L  R  1903  Col  939  P  I. 

9  Contract  by  permanent  tenure,  holder 
for— On  non-payment  of  rent  illegal— 4  C  L  J 
621  Col  121  P  II. 

10  Co  owners  of— Ejjctment  of  co-ow- 
ners by  another  — Co-sharers— Exclusion  of 
co-owner--Porm  of  decree.  AWN  1905  P  119 
Col  618  P  II. 

11  Co-owners  of-Plaintiff  entitled  to  a  shara 
only  of  joint  property  -  Suit  for  ejectment — 
Whether  suit  can  be  treated  as  for  partition. 

The  plaintiff  sued  on  the  allogauoa  that 
the  suit  pi-operty,  a  house,  was  the  sale  pro- 
perty of  his  vendors,  the  defendant  1  and  2. 
But  it  was  found  that  it  was  not  their  sale 
property. 

Hdd,  that  the  suit,  as  framed  and  aa  tried, 
being  one  for  eJ3ctment  against  the  third  de- 
fendant as  a  trespasser,  it  sliouid  not  be  treated 
as  a  suit  for  partition  botweon  co-owners 
that  being  a  suit  of  a  dilicrent  character  and' 
for  a  different  relief.  10  B  451  followed 
SAMINADHA  PADAYACHIv.  RANGASAMY 
NAIGKEN.     4  M  ti  T  .215- 

12  Court  fees  on  a  suit-  tor— Of  a  tenant  — 
Budhist  Law— Claim  of  eldest  son  to  one 
fourth  share  of  the  general  joint  estate  on 
the  death  of  the  mother,  when  the  father 
marries  again.  1  L  B  R  1900—1902  P  23  Col 
246  P  II. 

18  Houses  occupied  by  tenants  for  mora 
than  12  years— Adverse  possession — Landlord 
and  tenant,  3  A  L  J  619  Col  2061  P  I. 

14  Landlords-Purchase  of  occupancy  right 
— His  right  to  ejectment— An  under  raiyat — 
Notice  to  quit.     3  C  L  J  155  Col  lOl  P  II. 

15  Landlord  and  tenant — f^j  ctment  of 
tenant — Decree  for  arrears  of  rent— Satisfac- 
tion of  decree.  16  C  P  L  R  1903  P  83  Col  373 
P  II. 

16  Landlord  and  tenant— Ejectment.  Suit 
for,  cultivating  raiyat— Leases,  Construction 
of,     7  C  L  J  475  Col.  99  P  II. 

17  Landlord  and  tenant— Ejectment,  Suit 
for — Denial  of  relation  and  setting  up  third 
party  as  landlord  in  a  previous  rent  suit  by 
some  of  the  landlords.  BHIKHaRES  RAM 
MOHOORI  u.  DHAGESWAR  NARVIK 
SINGH.  7C  L  J483  =  85  C807.  See  Land- 
lord and  tenant. 

18  Landlord  mid  tenant  -  Suit  for  ejectment 
by  some  of  the  lari  dlords  —  Procednrc, 

For  the  purpose  of  ejectment  joint  land- 
lords must  cither  act  together  and  unamia- 
ously,  or  if  they  cannot  agree,  must  obtain 
partition  and  then  proceed,  as  they  severally 
think  fit,  with  reference  to  their  separated 
shares.  But  a  doctrine  of  Lhi.s  kind  must  not 
be  so  blindly  applied  as  to  occasion  a  miscar- 
riage of  justice.  An  exception  to  the  general 
rule  may  he  made  wVicn  the  Court  is  s^vtisfied 
that  'the  co-sharers    who  do    hot  sue   are,  for 
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somo  rcasoimblo  causo,  not  in  a  position  to  do 
B">,  that  Hie  co-8harer8  \vV\o  dn  puo  are  acting 
bona  fide  in  the  interest  of  tlio  absonteos,  as 
well  as  ii>  their  own  interests,  and  that  the 
tenants  will  not  bo  prtj.idicod  on  tlio  merits 
of  the  case  by  the  decision  of  the  suit  in  the 
absonco  of  vsome  of  the  landlords.  OHUHAR 
SINGH  V.  JHANDA  SINGH.  72  P  L  R 
1908-1  PR1908(Rev) 

J9  Q^  vioilgagec  frovi  occupancy  holding — 
Usufniclannj  mortgage  of —Position  of  mort- 
gagor and  mortgagee — Ejectment  of  mortgagee. 

Held,  that  the  contract  of  usufructuary 
mortgage  of  an  occupancy  holding,  is  between 
the  parties  to  it,  a  perfectly  valid  contract, 
and  the  relation  between  the  parties  is  not 
that  of  landlord  and  tenant.  Accordingly 
the  mortgagor,  if  he  desires  to  resume  posses- 
eion,  must  proceed  by  civil  suit  ;  he  cannot 
treat  his  mortgagee  as  a  sub-tenant-at-will 
and  oust  him  by  notice  under  S.  36  of  the 
Bent    Act— OtIOTTEY    LAl.     v.     AJQDHIA 

PERSHAD,  Bd.'s  S  D  No.  5  of  1901 

20  Notice  of —Not  given  to  under  tenants 
before  a  suit  for  Chazikidar  to  hold  in  lieu  of 
service  — Subletting  by  Chaukidar  —  Ej ectment  of 
tenant  on  Chaukidar^ 8  death. 

The  mere  fact  that  the  tenants  holding  un- 
d«r  a  Chaukidar  on  the  Chaukidari  Chakran 
lands,  paid  rents  for  more  than  12  years,  would 
not  necessarily  show  that  at  the  time  when  the 
grant  was  made  by  the  landlord  to  the  Chau- 
kidar, it  was  the  intention  of  the  parties  that 
tte  Chaukidar's  tenancy  should  be  that  of  a 
middleman.  If  at  the  inception  of  the  tenan- 
cy, it  was  a  middleman's  interest  and  if  the 
Chaukidar'let  out  the  lands  to  cultivating rai- 
yats,  the  latter  might  acquire  rights  of  occu- 
pancy therein;  but  if  at  the  time  of  the  grant  it 
was  int-ended  that  the  grantee  was  to  hold  it 
himself  and  enjoy  the  proceeds  thereof,  in  lieu 
of  the  services  to  be  rendered  by  him,  it  could 
not  be  said  simply  from  the  fact  that  he  sub-let 
the  laud  to  somebody  else,  that  person  would 
acquire  aright  of  occupancy  against  the  land- 
lord. If  the  tenancy  of  the  Chaukidar  came  to 
an  end  upon  his  death,  and  the  landlord  was 
entitled  to  re  entfrinto  possession,  he  would  be 
perfectly  justified  in  treating  the  tenants  who 
hold  undesr  the  Chaukidar  as  trespassers  and  no 
notice  would  be  necessary  before  they  could  be 
ejected  from  the  lauds.  2  C,  L,  J.  403  ref.  to. 
MIRITTUNJOY  ROY  CHOW^HURY  v.  KE 
RATTULLAH  NaRYA.  11  C  W  N  46  = 
5  C  L  J  53. 

21  Notice  to  quit — Tenant- at-will—Tenant 
from  year  to  year-Revenue  sale-Record  of  rights, 
correctness  of. 

In  a  suit  by  an  auction  purchaser  for 
ejectment  of  the  defendant  in  poasession  of 
land  sold  for  arrears  of  revenue,  if  the  defan- 
ds,nt  be  a  trespasser,  the  question  of  giving 
him  notice  to  quit  does  not  arise.  But  if  he 
be  a  yeo.rly  tenant,  be  would  be  entitled  to  a 
reasonable  notice.  If  he,  however,  be  a  tenant 
of  inferior  status,  a  verbal  demand  for  posses 
sion  of  the  laud  might  be  sufficient,  Sulatu 
Da.gs  V,  Jadu  Naih    Dass,  SOWN  774  refer- 
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red  to.  Ram  Narain  Sahu  v.  Mangru  Urao, 
4  0.  W.  N  792,  distinguished.  A  mere  request 
by  tlio  plaintiff  to  the  dofondant  to  give  up 
possession  of  the  land  in  question  and  to  pay 
the  produce  of  the  land  or  price  thereof,  d-ur- 
ing  his  ocGup  itioo,  cannot  be  regarded  as  a 
demand  fop  rent,  and  is  notsuflficient  to  creato 
the  relationship  of  landlordand  tenant  which 
is  a  matter  of  contract.  In  the  ab.sence  of 
any  statutory  provision  or  of  any  agreement, 
a  verbal  notice  to  quit,  whether  given  by  the 
landlord  or  the  tenant,  is  sufficient  especially 
where  the  lease  is  verbal.  DEONaNDAM 
PEKSHAD  V.  MEGHU  MAHTON.  11  C.  W. 
N.  225-5  C  L  J.  181  =  34  C-  57. 

22  Notice  of,  given  to  tenants  claiming 
under  proprietary  rights-Effect-Suit  for  pro- 
prietary—Declaratory suit.  RAJA  MUNTAZ 
ALl  KHAN  u.  SARJQ  SING.     SO.   0.292. 

See   possession, 

23  Notice  of,  given  to  tenants  claiming  un- 
der proprietary  right,  effect  of — Agricultural 
holding—Transfer  of  Property  Act  {IV  of  1882), 
Section  108,  cl.  (7)— Trespasser,  notice  addiessed 
to  tenant  as  if  legal.  \ 

In  the  absence  of  a  custom  to  the  con- 
trary the  incident  of  non-transferablility  was 
common  to  tenancies  from  year  to  year  o£ 
homestead  lands  and  agricultural  lands  creat 
^d  before  the  passing  of  the  Transfer  of  Pro- 
perty Act,  4  C  W  N  574  and  32  0.  1023  followed. 

A  notice  addressed  to  a  tenant,  not  as  a 
tenant  but  as  a  trespasser,  giving  him  six 
months'  time  to  quit,  even  if  the  tenancy  was 
created  after  the  passing  of  the  Transfer  of 
Property  Act  is  a  good  notice,  and  the  defen- 
dant is  bound  to  quit  the  land  in  accordance 
with  such  notice.  RAM  CHARAN  NASKAR 
V.  HARI  CHARAN    GUHA.     TC-L-JIO?. 

24  Permanent  tenure  holders  contract  for 
— For  non-payment  of  rent  illegal.  4.  0.  L. 
J.  521  Ool.  121  P.  II. 

25  Permanent  tenure-holders,  contract  for — 
For  non-payment  of  rent  illegal  —  Ejectment  suit 
— Onus —  Presumption. 

In  a  suit  to  c  j  ict  the  defendants  from  the 
land  on  the  ground  that  they  are  merely 
tenants-at-will,  tbe  onus  lies  on  the  defen- 
dants to  substantiate  that  they  have  a  per- 
manent interest  in  the  land. 

The  absence  of  words  importing  the  here- 
ditary character  of  the  tenure  may  be  sup- 
plied by  theevidence  of  long  and  uninterrupt- 
ed enjoyment,  and  of  the  descent  of  the  tenure 
from  father  to  son  where  that  hereditary 
character  may  be  legally  presumed  10  M.  I, 
A.  183  (191) -3  W.R.I.  (P.  ~ 

C),  23—12  M.  1.  A,  268—11 
followed. 

Where  the  following 
^j^r,  th§  possession  at  a 
^me  hundred  years,  the 
ing  from  fathec  to  son, 
mayy  of  them  recogaised  by  the  landlord,  the 
erection  of  pucca  buildings,  the  improve- 
ments at  much  cost,  and  all  this  with  the 
knowledge  of  the    landlord's  agents,  and   no 


C.)  ;  2  B.  L.  R.  (P. 
W.  R.  10,  11  (P.  C), 

facts  were  found, 
uniform  rent  for 
property  descend- 
various    tiansfers, 
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attempt  to  eject  or  to  enbanoe  the  rent 
for  all  those  years,  the  presumpbioa  of  iho 
permanency  of  tlie  holding  may  legally  bo 
mad«». 

A  permanent  tenancy  is  not  destroyed  by 
the  acceptance  by  a  purchaser  of  the  holding 
of  a  mutation  potta  cotu.aiuing  no  express 
words  importing  the  permanency  of  the 
holding. 

The  words  "mutatiim  is  being  made 
in  substitution  of  the  heirs  of  Bhagwan"  in 
the  mutation  2)oita  mean  that  the  potta  was 
executed  no\  for  the  purpose  of  destroying 
the  old  p'Tmaiient  lonure  and  croatint^  a 
tenancy-at-will,  but  simply  with  the  object 
of  effecting  a  mutation  of  names  in  the  pro- 
prietor's  sheris'a. 

Where  a  jjotta  refers  to  au  old  pjtta 
creating  a  permaueiU  holding,  and  treats 
the  lessee  as  the  then  exisMug  tenant  and 
not  as  a  now  tenant  by  vir:  uo  of  that  potta, 
that  potta  is  a  confirmatoiy  one.  ISMAIL 
KHAN  MAHOMED  w.  NANI  GOPAL  MQ- 
KEUJI.     8    C    L   J   513. 

26  Proof  of  plaintiff's  title  necessary 
for— Suit  for  possession  of  land,  by  the 
Secretary  of  State  ag  iusfc  co  sharer  in  a 
village.  '  THE  SEOKETAHY  OP  8TATE 
FOR  INDl  \  IN  uOUNJib  v.  THAKQK  i 
MOHAH  SINGH,  9  0  C  801-  ^'^^  posses  \ 
sion.  I 

27     Proof  of  plaiatiff's   title   necessary  f<tr  \ 
— Peryniasivn   occupation — Defendants   adverse 
possession — No  finding   by  Appdiate    Court   on  \ 
'permissive  possession — Heviand.  ' 

A    sued    L3    for    ejectment    from   a    piece 
of  land,    on    the    ground    that    the  B  was    in 
permissive     occupation     of  it.     B  denied   A's  j 
titlt  and  pleaded    tlsafc  the  land  was  aliaodon-  ! 
ed    village   land,    which     he    occupied     some  ' 
20  year.s    before    suit.    A's    claim    was    decree 
in  the  Township    Court. 

The  important  question  to  be  decided  i 
in  this  case  \\a.<,  whether  the  defendjint's  ' 
possession  was  permissive  or  not.  If  the  I 
plaintiff  has  proved  that  it  was,  the  burden  ' 
of  proof  lies  on  difeudanrs  to  prove  that  ' 
they  have  had  12  year.s  adv  rse  possession  ;  - 
if  on  the  other  ha-id,  the  plaintiff  has  n  ;t  ' 
done  so,  the  burdei  of  ptoof  lies  ou  him 
to  prove  possession  wiMiin  the  12  years  I 
preceding  the  suit.  Th  :  District  sludgo 
Jaad  come  to  no  finding  on  the  point.  Ho 
did  not  state  that  the  Township  Judge's  ' 
decision  was  wrong,  but  merely  tha°  it  ^ 
was  questionable.  The  Ohief  Court  reversed  | 
the  decree  of  the  Lower  Appellate  Court  j 
and  reminded  the  appeal  for  rehearing  ! 
and  a  fresti  decision  on  tho  grounds  of  j 
appeal  and  points  at  issue  and  for  a  juig  ! 
ment  in  accordance  wit,h  law  11  B  L  ll  I 
59  followed  ob.servii:ig  that,  where  the  Dis-  j 
tricb  Judge  had  not  definitely  found  ad 
vcrsely  to  the  Township  Judgn  on  a  question  | 
of  fact  and  had  given  no  reiscns  fo»'  his  j 
decision  on  the  point  at  is.-ue,  it  was  not  ' 
wif.niu  the  provinco  of  that  Court  lo'come  i 
to  a  finding  on  the   question. 


i    Ejactniout    (Contd,) 

I 

Ih'ld,    that,    in   the   person t   caso,    there* 
fore,  ic  was  for  the    plainufl  to  show  that  the 
I  laud  in  dispute    belonged    to  his  father,    and 
I  the    defendants    were   p3rtnitted    by    his    fa- 
j  ther    to  live    on  it.     In    such  a  oasi,    the    de- 
fondants    would  not  be  in  adverse  possassion, 
until    they    refused    to  quit,    when     aski;d    to 
j  do  30,    and    the    burdesi    of   proot    would    lie 
on  the    defendants    to  show    tliat    thoy    have 
I  had    12  years  adverse    pjssission.     If,  ou   the 
I  other    ha'id,     the   plaint:!!     has    not    proved 
I  tliat    the    land     was    his  •lather's     and     that 
'  the   defendants    were   allowed    to  live  on  the 
I  land     by     his     father,     ho     must     lose     liia 
,  case. 

I  There    is    the    third     contingoncy,     and, 

;  that  is  if  the  plaintilf  has  provod  that  the 
j  land  belonged  to  his  fatiiei,  bat  h\g  not 
I  proved,  that  the  defendants  were  permitted  by 
bis  fjither,  to  live  on  the  land.  In  this 
1  c  ise,    circumstances     remiined    un^.xpl.iined 

as  to  how   the    djfendaut    cime    iu'iO  pjsses-, 
!  sion,    and    if    the    p)sse3sion     of    defendants 
I  under    such  unexplairjed    circurastauces    ex- 
!  ceeds    12  years,    the  pliintilf    must    lose.     la 
this    third  contingency,    the  burden   of  proof 
lies    on    the    plaintiff    to  show    that    the    de- 
fondants     have    not    b^en    in    possession    for 
12    years,    but   on    the   othor    hand,    that    ne 
or    his    predecessor,    has    beea    in    possession 
within    the  12  years    next,  preceding    the  suit. 
16   0    473    followed.     MaUNG    KYaW    ZaN 
HLA    y.  MAU.^IG    ^AN   NYQM.      14    B    L  R 
156 

S-ie  for  other  fact  of  the  case  Col  1633, 
11)65    F   I. 

23  Pfv)f  of  plai'iiijr i  titlti  tit>c->ssiy  for 
— Onus—Eoidencz—Ti'lc-  P  resumption -^Cons- 
tructive  possession — Su'-ocy  vi  ip. 

In  respoct  of  jungle  and  hilly  land, 
possession  must  be  presumjd  to  be  with  ths 
riglitful  owner  9  0  714  and  19  C  6G0  (P  C). 
relied  on. 

Plaintiff,  in  an  action  for  cj'Ctment, 
must  not  only  prove  his  title,  but  also  hia 
possession,  actual  or  constructive  witliin 
twelve  years  of  suit  12  ^[  I  A  337,  SMI 
A  199.  9  U  714,  IG  0  473  (P  C)  and  17  0 
137    (P    C)    rdied    on;    2    M     10,    referred    to. 

When  plaintiff  has  established  his  title, 
it  is  not  necessary  for  the  defendant  to 
prove  a  better  title,  or  establish  that  he  has 
acquired  a  good  title  by  adverse  possession, 
whicli  has  oxringuishod  the  title  of  the 
plaintiff,  but  plaintiff  must  prove  hia  pos- 
session   also    within    12    years. 

Nature  of  evidence  required  in  such  cases 
discussed. 

Revenue  survey  mips  are  evidence  of 
title  and  possession  30  0  1:91  and  22  0  252 
(2o7),    referred    to. 

They  are  not  conclusive  auJ  may  be 
shown  to  be  wrong,  but,  in  the  absence  of 
evidence  to  the  contrary,  they  may  be  pro- 
perly and  judicially  received  in  evidence  as 
correct    when  made. 

The  doctrine  of  conbtructive  possession 
applies  only  ia  lavour  of  the    righ  tlui'jwner, 
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aiid  must  not,  as  a  lulo,  be  extondod  to  the 
wrong  door,  whoso  postiOHsioa  musL  ba  con- 
fined to  land  of  whicli  ho  is  actually  in 
possession.  24  0  25G,  0  App.  Gas.  IGl,  13  App. 
Gas.  793,  29  G  518.  o  Potcra  319,  102  U  S 
333,  134  U  S  2.05,  144  U  8  52G  R  20  W  U 
25,  roforiod  to.  iMIRZ\  RTlAlMrfHEft  BA 
HADUR   n.  MUNSUI    KUNJBEIIARI   LAL 

8  M  L  T  2i2-7  0  L  J  114  =  12  C  W 
K    273- 

29  Service  tenure  from— Bengal  Tenancy 
Act  (VIII  of  1S85),  Section  15},  181  -Strvice 
tciDLrc.  Forfeiture,  of ^  by  repudiation  of  te- 
nancy—Ejectment, suit  for— Notice,  if  neces- 
&ary--Act  shewing  intention  to  determine  thu 
h-os.— Transfer  of  Ptopcrty  Act  {IV  of  JH82), 
Si'C'ions    106,    111    cl.  (g). 

Wlieie  the  holder  of  a  service  tenure 
renounced  the  title  of  his  landlord  and  oxo- 
cuted  a  hibuUat  in  f  ,\'our  of  a  third  party  iu 
respect  of  the  whole  of  the  land  compiised  in 
the  tes.urf.'and  the  landlord  brought  a  suit 
for  t'jrjctment. 

Held,  that  the  case  falls  wilhin  the  Trans- 
fer of  Property  Act  and  not  within  the  Bengal 
T;3;!aucy  Act  that  no  notice  to  quit  was 
uucessary,  as  the  defendant  forfeited  his  tv 
n.-ncy  by  denying  the  landlord's  title  ;  but 
ti'Ht  the  landlord  befo'^e  he  can  eject  the 
tenant  must  do  some  act  or  other  showing 
hi.s  intention  to  determine  the  lease,  and 
tiiis  intension  must  be  shown  at  sometime 
fvnLccedeut  to  the  institution  of  the  suit. 
2  G  L  J  4u3  17  All  45  referred  to.  ANAN- 
DaMOYE  v.  LAKHI  CHANDRA  MITRA. 
8C  L  J  274  =  83  C  839. 

30  St,r  land  from  suit  for  Defendant's 
possession,  nature  of,    immaterial. 

A  suit  for  ejectment  from  sir  laud  cannot 
fail,  merely  because  the  defendant  is  found 
to  be  in  possession  as  tenant,  and  not  as 
tiespasser  as  alleged  by  the  plaintiff,  the 
status  of  the  defendant  being  no  part  of  the 
plaintiff's   cause    of    action.     2  C     L.   R.    292 

9  Bom,  H.  C.  I.  15  A.  186  Refd.  to.,  25  A. 
498  Followed.  DULI  CHaND  CHOUi-'RI  v. 
LALLAHKURMI,      1  JJ.  L.  R.  4. 

Si  Sir  land  from—  Suit  for—  Nij  jote  land, 
suit  for  possession  of  —  Makarraridar  Occu- 
pancy raiyat,  plea   of  —  Burden    of  proof. 

In  a  suit  for  ejectment  from  riij  jote  \a,uds 
whei-e  the  defence  set  up  a  righb  of  occupancy 
when  the  plaintiff  was  admitted  to  bd  a 
makarraridar  of  the  landlord,  it  lies  upon 
the  defeudantsf  to  make  out  that  they  are 
occupancy  raiyats  and  are  entitled  to  remairi 
there.  9  C.  W.  N.  144  and  7  G.  L.  J.  553 
referred  to.  8  0.  W.  N.  7G3  explained. 
BARATK  KAMAL  SAHAI  v.  LILHU 
CHRISTIAN.     8  C.    L-  J.    170- 

82  Of  Thekadar—  Notice  of  ejectment- 
Sale  deed  Lease — hold  rights  of  mortgagor, 
effect  of  sals  of  equity  of  redemption  upon 
2  O.  C.  336  Col.  556  P,   II. 

33  Transfer  of  non-tiausferable  holdiiig 
See  Ejpciment  Alienadnn  No.  2  -S  Supra. 

34  Unregistered  Amalnaraa  admissibility 
if  in   evidence  in  a  suit   for— 33   C.    502   Gul. 


Ejeotmont    (Contd.) 

458     P.  I. 

S3      Vendor      and     vendee  —  Enforceable 
contract    of    sale     followed     by     delivery     of 
possession    to    defendant,     but    not   followed 
by     rogisttred     sale    deed,     29    M.    336    Col 
539  P.  I. 

Ejectment,    buit 

1  Adimayavana  tenure  -  Malabar  Law^ 
Landlord  and  tenant. 

An  adimayavana  tenure  is  a  permanent 
tenure  "ranted  as  a  rowa,rd  for  past  services 
or  both    for  past  and  future   services. 

A  landlord  has  )jo  right  to  eject  the  te- 
nant frym  an  adimayavana  holding  when 
laud  was  granted  to  the  tenant  for  services 
rendered  prior  to  the  grant.  THh^YYAN 
NAIR  u.  ZAMORIN    OE    CALIGUT.     27    M- 

202 

g  Cause  of  action— Disclaimer  of  landlords 
title  —  Landlord  and  LtnuiU  -—  AgricnUu^al 
tenancy --F'utttng  landlord  to  p)roof  of  his  title 
—  Denying  landlord's  right  to  receive  entire 
rent — Estoppel — Cause  of  uciion  for  suit  for 
ejectment — Disclaiincr  in  written  sUitenif.nt. 

It  docs  not  amount  to  disclaimer  of  the 
relationship  of  landlord  and  tenant  wiera 
the  tenant  merely  puts  the  landlord  to  the 
proof  of  his  alleged  title  by  purchaser  ;  nor 
where  the  tenant  morely  questions  the  ex- 
tent of  the  landlord's  interest  and  his  title 
to  receive  the  entire  rent. 

The  cause  of  action  must  be  based  on 
something  which  accrued  antecedent  to  the 
suit,  and  the  denial  by  a  defendant  of  his 
landlord's  title  in  the  written  statement  does 
not  entitle  the  plaintiff  to  a  deciet.  for  eject- 
ment on  the  ground  of  forfeiture  in  that  suit. 
13  Gal.,  96,  28  Gal  135,  223  Bom.,  407,  15  Mad., 
123  referred  to.  SRIMATIMALLIKA  DaSSI 
V.  MAKHAM  LAL  CHOWDHRY.  9  C  W. 
N-  928 

8  Defendants  title — Cause  of  action — 
Subsequent  lessee  in  possession— Eirst  lesse's 
suit  to  eject  him — Compensation  for  im- 
provement.    29  C.  871    Col.  569   P.  I. 

4  Defeauants  title— Causj  of  action — Cus- 
tom—Free occupation  of  menaikats  belong- 
ing to  mirasidars  by  artizius  conditionaily  on 
rendering  services.     27  M.  517  Col.    277  P.  II. 

5  Plea    of     permanent     tenure  — Onus 

Landlord  and  Tenant  — Charitable  endow- 
ment;— Permanent  lease  granted  by  manager 
of  temple.     27  M  591  (P  C)  Col  402  P  II. 

6  Plea  of  permanent  Tenure — Onus- 
Landlord  and  Tenant — Recognition  by  land- 
lord-Presumption. 32  0  41  (P  C)  Col  553 
P    II, 

7  Pleadings — Inconsistent— Landlord  and 
Tenant — Plainiiff  denying  tenancy  —  Defen- 
dant   claiming     zamindari     rights— Defence — 

Notice    to   quit — Second     appeal—  Phadings 

Findings   inconsistent   toith  pleadings. 

The  plaintiffs  brougiit  a  suit  lor  eject- 
ment against  the  deienoant  alleging  that 
he  was  a  trespasser  ;  the  defendant  alleged 
thftt  by    was    the  }jui,nidar    of   the  land   ia 
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pgjectmeat  suit    (Contd) 

BuitatiJ  did  not  pi. .■ad  tijiic  be  wa^  tenant 
of  Iho  plaiufciffd.  Tiie  lower  appollato  Court 
btl  1  liiat  the  defo:uUiifc  had  nob  proved 
hi-^  pHiiii  LiM<r,  but  refiisod  to  m  iko  a  do* 
oroo  for  ej'ictnieiit  hoUling  that  tho  defen- 
dant ougiit  to  be  treiited  n.-.  a  voarly  tonaat 
holding  ovor  and  so  ontiLl.-d  to  m.  proper 
notice  bofore  cj-cj' Hiitifc,  invarniioli  a-i  he 
had  boon  in  pos.se.-ssion  for  ton  yoars  after 
the  expiry  of  a,<i  ijiia  term  and  had  paid 
rout. 

lldd,  that  the  plain  tilTg  wnro  on  titled 
to  a  dcoroo,  for  the  dofondanb  had  not  plead- 
ed that  ha  was  tenant  of  the  plainbilTs,  and 
thkfc  it  was  not  proper  for  llie  lowor  ap- 
pelLvto  Court  to  raik.3  a  case  for  the  dofen- 
dant  which  lie  novi-r  set  up  in  dofonoo.  13 
Gal  243,  17  Mad  21S,  15  Bm}i407  distinrjuUhed. 
SU  J  J  A  O  AH  A  M  V:  D  0 1  f  O  W  D  H  Ur  R  Y  y .  G  A  N  - 
GA  GHARAN  GEIO^^^E  1  0  L  J  416-9 
C   W  N  469 

8  Sir  land  from— Bavdon  of  proof — 
Tenancy    Aot.     1  N  L  R  82  Col  277   P  IT. 

9  Subsequent  purchasers  right  of  — Who 
has  notice  of  defendants  agreement  to  re- 
new   Kanom.     13  M  L  J  217  Col  457  P  I. 

10  Titles  of  both  'pliin.tijf  and  defendant 
defective,  Sitit — Plai'i.t.ff's  HUp.  —  Fiaio  l:>.  the 
titles  of  lx)th  plaintiff  and  dnfendant  — Rival 
purchasers  of  same  property  wider  different 
decrees. 

In  a  suit  for  posseHsiori,  the  plaintiff 
must  establish  his  title  to  the  property  in 
question.  Hence,  when  the  plainciff'^s  suit 
to  obtain  p33i=;033i0Q  of  a  pruporty  which 
their  predecessors  in  title  liad  purchas  :d  in 
dxecutiou  C'f  a  decree  for  si'e  passed  on  a 
prior"  mortgage,  and  tho  dcf3nda,Qfcs  resisted 
the  pbinti^s'  claim  on  Ihe  ground  that 
they  were  the  re  presentatives  of  a  lother  pur- 
chaser of  tlie  same  property  sold  in  execu- 
tion of  a  dubsequont  docree  passed  upon  a 
subsequent  mortgig'^,  tho  prior  mortgagee 
not  being  a  pxrly  to  the  suit  upon  the 
•ubsequeut  morfgage  and  the  subsequent 
mortgiigeos  not  having  been  impleaded  iu 
the    first    mortgag'^o's    suit: 

H''ld,    tiiat    ihe    plaintiff's   title    was    not 
of   such    a    ohariofcor     as   to    justify    a    co-irt  ' 
in  ousting  the   dn tendants.— DA RBA UI    MAti' 
V.  sur\M  Pllf.    1    A  L  J  90  I 

11  Zomindar's  suit  for  ejeotment  of  de- 
fendant-Burden of  proof-A  W  N  1904  P 
71   Col    277    P    II. 

Ekjaddi. 

1  Meaning  of  Presumption  in  favour  of 
entry  in  Wajib  ul-arz —Daughter  and  daugli- 
teri  sons,  exclusion  of,  from  inhoritanoo. 
4   0    0   71    Se<?  Col   558   P   IZ. 

Eldest  daughters  risht. 

1  Eldesii  daugli^er,  claim  of  to  a  share 
of  the  gsueral  jjint  estate  on  the  death  of 
the  mnther  — Right  of  eldest  child -Claim 
of   eldest  son     to   one   fourth  share    of    tuQ 


Eldest  daughter  rigrht    (Contd). 

general  joint  estate  on  the  death  of  the 
mother,  when  the  (father  mnrriei  H^ain). 
1    L    B    R    1000—1902   P   23   Go  I   24G    P    I. 

E'-doGt  sou  ri^lit. 

1  Title  of  uklest  son  who  haa  obtained  his 
one  fourth  nharo  to  share  thereafter  in  the 
remainder  of  the  estate.  1  L.  B.  It.  19U0, 
190?,  P.  50  Col.  252  P.  II. 

Election. 

1  Grant  by  Nawab— Muhammadan  Law  -» 

Succession— Tank  estate.  30  G,  843  (P.  C.) 
Col.  410  P.  II. 

2  By  legatee  under  will,  construction  of 
—  Bequest  to  widow  -  Adoption  a  conditio-a 
precedent— Estoppel.  9  C.  W.  N.  309  Col. 
o6G  P.  II. 

3  Paying  voters  for  travelling  expen«03 
when  a  disqualificatiou  —  Election  of  member 
—Bribery.  15  M.  L.  J.  419-29  M.  166  Col.  71 
P.  I. 

Electiou,  municipal. 

1  Candidatei  name  omitted  from  candi- 
dates lir,t — Deolaratioa  and  injunction.  S*) 
B.  409  Col.  446  P.  I. 

2  Defendant  refiisivg  to  receive  nominnt'  !j 
papers— Election  of  Councillor— Byp-elecfiou-- 
Ofjicer  appointed  to  receive  nomination  paper.: 
— Return  by  the  officer  of  plainfiffs  wanina't  ./; 
papers — Sitil  for  injunction  and  declarafi  )v.  - 
Malice. 

The   plaintifi,    who    was   a    councill-  i  j£ 
Surat    Municipality,   disabled   hinxself    from 
continuing    to    bo    a    cju  icillor    by  vir!  u  i^of 
clause  (6)  [ii)   of  sub-section  (2)   of  seoii  ■  i  15 
of  the  District  Municipal  Act  (Bom.  Act  HE  of 
1901)    for    having    acted    as    a   ooaaoil.:'r  in  a 
matter  in  which    he    had  been    proio^isionali-y 
interi33tod    as  a  pleader  on   behalf   of  a  clitcfe. 
On  the  plaintiff  being  thus  unseated,  :•.  vnr-ji.- 
cy  was  crflnted  and  a  bye  eleoUon  w  •  -.  j:  .'.   rv.l 
to    be    held.     The    defendant    was    the  olHcer 
appointed    by    the  Collector    to  recsivo  nomi- 
tiaMon  papers  for  the  b3''e  eli'o-tion.    Tiie  plai:' 
Hl'f,  who  was  duly    qualified    by  se-^*-'     •   '  ' 
of  t!io  District  A^u-iioipal    Act  (Be 
of  1901)  t))  Ixi    a  caaui^ata,  waa  nuuiii';*. Lt.i    .- 
a  candidate    by  duly  qualified    electora.     Th-« 
officer    appointed    to    ri-ceive  the  uouiina^'t.'  • 
papers    received  the  papers    of    thi'    pUin        •' 
nomination,  and  having    heard    t:'  -: 
raiurn^d  his  nomination  papsre  op. 
that    he,    having      been    dis-^Med. 
stind    as   a    candidate  f\t    tb?  b  •-" 
till  up  a  v^oanoy  oreat-^d  hy  hi 

'I'le    plain titf    theroup'^" 
agaio-^'  she  offiL-er  for  an    '■ 
defendant    sii>)ukl    enter  tl 
in  tlie    Ivsb    of    candidates 
the  dniendant    and  for    a   <' 
was  duly    qualified  bo    app  • 
The  plaintiff   subsequeniiy    c 
in  lieu  of  injunction. 

The   first   Court   found  th.A. 
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E'ection,  municipal    (Contd.) 

vaa  not.  ontiHod  to  an  injunction,  bul.  it 
asvnrded  lo  him  diimages  to  'il»o  extent  of  Us. 
]50  owing  to  the  dotnnclaut'fl  wrongful  act.  j 
On  appeal  by  the  d.  fetidant  Lho  judge  ro- 
vorsucl  the  decree  and  dismissod  the  puit  on  I 
tlio  ground  that,  malice  on  the  part,  of  tho 
<irfyudant  was  ncccrfsary  to  er.cli  a  suit  and 
tJial  no  puch  nialice  was  proved. 

Ilclil,  confirming  tlie  decree  on  second 
appeal  by  tho  plaintiff,  that  iu  the  al-.-jonoe  of 
malioe  n  •  such  Puit  could  lio  against  the 
defendant       CliUNl     hWi    v.  Ml  liPASHAN- 

KAR     8  b-  L  R.838-S1B  37. 

Elephant. 

1  Wild  animals — Animai  fore  nature — 
Bight  of  property  — A nimusre  vertendi  Re- 
capture.    35  C.  418  Ool.  2109  P.  I. 

Encroachment . 

1  Petml  assessment  levied  on  poromboke 
land — Illegality  of — Land  Revenue.  PAMU- 
LAPATi  ANKINUDU  v.  TtlE  SBGRBTARY 
OFSCATB  FOR  INi>lA  IN  GuUNOIL.  28 
M  812 

See  Madras  Revenue.  Rccooery  Act  {II  of 
1864). 

2  Public  land— Power  of  Collector  to  en- 
hance rent/  ou  land  solJ-Sale  of  encroached 
land,     25  B.  752  Col.  1^8  P.    11. 

Endorsement. 

1  Authority  and  time  for  making — Eating 
liouse — Difcoretiau  to  refuse  license.  4  B  L 
B  1902  P.    i— 26  B.  396  Col.  447  P.  I. 

Endowed  Property 

1  Minoriiy— Presence  of  guardian — Idol-  ■ 
Juridical  person — Right  of  suit — Title.  32  C. 
3  29  Col.  1744  P.  1. 

Endovynient 

i  Complete  and  incomplete  —  Presence 
of  guardian — Idol — Juridical  person — Shebait 
32  C.  129   Col.  1714    P.  i. 

2  Gonatrnctiov.  of  Religious  Endovjment — 
Trust  —  U'l  certainty  —  Income  of  villages  to  6^ 
appHed  io  '^ chnritahte  purpoaes  "at  a  dharam- 
shala  lohich  (he  sf-ttler  had  founded. 

By  a  deed  of  trust  or  bhentnama.,  tbe 
owner  of  seven  villages  settled  the  income 
tliereof  to  the  extent  of  Rs.  500  a  montli  to 
be  applied  to  "cbarifeabie  purposes"  at  a 
dharams^r-Ja  which  he  had  founded.  In  course 
of  Inne  one  of  the  villages  rnenfcioned  in  the 
deed  of  trust  v.'as  alienated  by  a  person  who 
was  at  the    time  acLing  as  trustee. 

Held,  on  suit  by  the  trustees  to  have 
tbe  sale  cancelled  and  to  recover  possession 
of  the  villp.ge,  (1)  that  the  trust  was  not 
void  for  uncertainty,  and  (2)  that  it  was 
not  eompj:;^tent  to  tho  court  in  the  suit  as 
framed  to' declare  chat  ihe  \;llage  lu  suit 
was    charged    with   a    proportionate     part  of 


Endowment    (Contd.) 

Ibn  total  income  ot  the  seven  endow d 
villages.  Ranchordas  Vandnvvandas  v.  Par- 
vatihai,  I.  L  R.  23  Horn.,  725  referred  to. 
GOKDHAN    DA.S  u,  CHUNNI    LAI,,     30    A- 

111 

3  Manag'miPnt    of  — Power  of  —    Court    to 
grant    reliefs    other    than    those    includod    io        J 
the  t'-riTis  of  sanction  —  Liability    of    Mahant        i 
to    render    accoun t  - i\ln,nagemont    of    endow- 
ment.    89  P.  R.  1901  Col.   1214  P.  I. 

4  Religious  and  pious  purpose  —  Grants 
for  charitable  purposes  —  suit  to  set  aside 
order  imposing  full  assessmetjt.  17  M.  L,  J. 
649  Col.  140    P.  1. 

5  Religious  Endowment  profits  of  —  Money 
lent  by  mo hu.>it— Successor  of  ^loh\int,  — Right 
of  suit. 

One  G.  dedicated  certain  property  for 
the  worship  of  a  thakur  and  constituted 
himself  as  trustee  for  life  and  the  present 
plaintiff  B.  his  disciple,  as  trustee  after  hia 
death.  In  January  1890  G.  advanced  to  the 
defendant,  by  way  of  loan,  moneys  out  oi 
tho  profits  of  the  dedicated  property.  On 
the  suit  of  the  plaintiff  after  the  death  of 
G.  for  recovery    of  the    amount    due. — 

Held,  that  the  plaintiff  v/as  entitled  to 
sue     for     the     benefit     of    the     endowment. 

iuahant  bispiambhar  Das  v.  thakur 

DRiGBIGAl   SINGH.     9  C    W   N    9U. 

6  Religious  Hindu  Laii)  -Mutt  —  Success- 
SLon  of  nwhant— Poller  of  mohant  to  alter 
succession. 

The  right  of  succession  to  the  property 
left  by  the  deceased  held  of  a);ligiou3  in- 
stitution depends  upon  custom  and  practice 
which  must  be  nroved  by  evidence  in  each 
case.  11  M  I  A  405  9  All  1  ;  16  M%i  490 
folloived, 

A  chela  is  primarily  entitled  to  succeed 
a  viohant  of  the  sanyasi  sect  who  has  to 
follow  a  life  of  celibacy.  Where  there  are 
more  chelas  than  one  custom  and  practice 
intervenes. 

9  All  1  S  D  A,  291,  65  D  A  262,  5  W 
R   misc   57,  9  Gal    766    referred   to. 

An  ascetic,  being  a  mere  life  tenant^ 
cannot  alter  tbe  succession  to  the  trust  by 
an  act  of  his  own  in  connection  with  tbe 
status  under  which  he  origirsaUy  acquired 
the  trust— i  W  R  160,  3  C  L  R  112  referred 
to. 

Found  that  the  mode  of  appointment 
by  a  moho,nt  of  the  religious  institution 
known  as  the  Barhampur  Paita,  Aslhal 
belonging  to  a  sect  of  vaishnavas  of  the 
Rainnnandi  clas'^  of  a  successor  was  by 
custom  by  the  nomination  of  one  of  his 
chelas.     RaMJIDASS   v.  LAOHiiU    DaSS.  7 

OWN   145- 

/  Powpr  of  a  shia  to  make  a  valid  Wiikf 
— Endowment  — Power  of  Shia  to  create  valid 
waqf  by  v/ill — Admissibility  of  evidence  - 
statements  as  to  heirs  made  in  accordance 
with  practice  of  public  office.  25  A.  23S  Col. 
719  P.    11. 

8  Specific  property  of  idol  r.ot  extent 
—  Religious  and   charitable   trust  for  13  years 
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Endowment    (Contd.) 

—  Ultimate     gift     to     sons — Adminifltration 
Scheme    for.     9  0  W  N    528  Col.    2031  P  I. 

9  See  Religious  Endowment  Act  Col.  68  to 
76  P.  I.  and  Truat. 

Enfranchised-Inam  Act  IV  of  1866. 

See   Madras   Act  IV  of   1866 
Enfrenchisement. 

\  Principles  of — Executor  de  son  tort — 
Termination  of  his  fuucbions  -Lispondens  - 
Principles  of  Engligh  Law  applicable  to  Hin- 
dus.    10  C.  W.  N.  566  Col.  20;-i8  P.  I. 

2  Property  of — Personal  ivatn  —  Enfien- 
chisement  in  favor  of  widow  —Effect  of. 

Service  inam,  taken  by  iuberitance  by 
the  widow  of  the  previous  holder,  is  not  her 
absolute  property. 

The  enfrenchisement  of  a  personal  inam 
or  grant  of  title  deed  in  respect  of  personal 
inam  to  the  widow  does  not  in  any  way  affect 
the  rig}>fR  of  reversioners.  VANGaLN  DIK- 
SHATULU     V.     VANGALA     GAVAUAMMA. 

M.  L.  J  1904P  808-2gM  13 

8  Rule  ot  double  portions  — Will— Princi- 
ple of  doulile  portions.  Applicability  of  li^ng- 
lish  law  as  to.     7  B    L  R  299   Col     556  P.    II. 

4  Transfer  of  Inam  Law—  Village  service  — 
Jnam  land  — Transfer  of  land,  fjf^ct  of — Vali- 
dity of  transfer — Beg  VI  of  1831  -Subsequent 
enfrenchisement,  effect  of —  Vendee  and  vendor. 
Whether  an  Inam  is  regarded  as  a  grant 
of  the  land,  or  as  a  remission  of  the  assess- 
ment payable  on.  the  land,  if  the  land  i??  tran.-i 
ferred,  the  Inam  is  transferred,  ariless  in  the 
transfer  the  Inam  is   reserved. 

A  certain  land,  classed  as  village  service 
inam,  was  sold  in  1889.  at)d  the  inams  was 
enfrenchiscd  or  resumed   in  1891. 

Hdd  that  anv  transfer  of  Tnara  forming 
the  emoluments  of  Village  Offie  rs  and  Ser- 
vants is,  by  Fleg.  VI  of  1831,  which  was  in 
force  in  1899  r  nil  and  void  ;  for  the  aliena- 
tion as  a  whole  must  be  null  a»  d  void  i  it 
is  not  possible  to  alienate  the  land  and  re- 
serve the  benefit  of  the  right  to  withhold 
the  payment  of  the  assessment  payable  there- 
on ;  but.  vvi.en  the  land  was  enfronchised  in 
1891,  it  became  alienable  and  the  purchaser 
became  entitled  to  require  that  the  tran.qfer 
should  operate  on  the  alienHl>le  i?iterest  ac- 
quired by  tho  seller.  30  M  255  dislingui^hed. 
ANGANNAYYA  V.   DaROOR  N^RASANNA. 

8M  LT243. 

English  High  Court. 

1  Jurisdiction  over  non-resident-  Foreigner 
— Residing  in  country  subject  to  the  same 
soveriegn  English  Court — Jurisdiction  of. 
28  C.  Col.  506  P.  II. 

English  BanKruptcy. 

1  hvsoJrcncy  Ac(  (Stnt.  11  arid  12,  Vic.  c. 
81),  S.  40-  K'.giii^h  BaiJinipicTj  Act—liides  un- 
der ;  Afplicahility  of. 


English  Bankruptcy    (Contd.) 

As  to  the  question  whether  the  limit  to 
tbo  time  within  which  a  creditor  can  seek  to 
substantiate  befo  re  the  <Jommi8Hioner  iu  in- 
solvency a  debt  r  ejected  by  the  Official  as- 
signeo  is  that  pre  scribed  by  the  EnglisVi  Bank- 
ruptcy rules. 

Held,  that  the  reference  to  ■'conditioos 
and  provision"  in  section  40  of  the  ludinn  In- 
solvent Act  does  not  import  mere  ruhis  of 
procedure,  but  only  general  rules  of  bank- 
ruptcy law  applicable  for  the  time  being  to 
the  proof  of  debts  in  England.  I'l  re  KALI- 
DAS  KESHOWJl  !^iib  nam  In  re  KALIDAS 
V.  PESTONJI  JEflANGIll  HORMUSJI.  4 
B  L  R  315-26  B623 

English  Judges  iu  Zanzibar. 

1  Acquierer  building  before  acquisition — 
Whether  the  value  of  buiidings  to  be  award- 
ed to  the  owner.     26  B.  1  Col.  856  P.  I. 

English   Law. 

1  Application — Presumption  from  enjoy- 
ment frora  time  immemorial.  31  G.  503  Coh 
927  P.  I. 

2  Trustees  and  cestuiqui  trustent  all 
Hindus— .Applicability  of  English  Law.  9  G 
W  N  79  Col.  95  P.  I. 

3  Mesne  Profits— Snit  for  — Proof  of  title 
in  plaintiff —Trespass  -Oudh  Laios  Act  (XVIII 
of  1876),  s.  3.  cl.  {g)-Justice,  Eguity  and  Good 
Conscience — Application    of  English  Law. 

In  a  'suit  for  mesne  profit.s,  one  of  the. 
points  for  decision  was  wiiether  the  pJain- 
tifrs  were  entitled  to  recover  such  |nofifs 
without  proof  of  titl-e,  the  defendand  having, 
denied  their  title  and  set  up  title  in  him- 
self. 

Held,  that  such  a  ?uit  was  maintainable 
without  proof  of  title,  if  tbo  plaintiffs  wera 
in  possession  of  the  property  and  were  dis- 
possessed b}'  the  defendant  and  subsequently 
agrtin  put  in  possession.  Otherwise,  the 
claim  for  me.^ne  profits  could  be  maintained 
only  on  proof  of  title.  In  the  former  c\.se  the, 
defendant  could  not  justify  his  trespass  by 
merely  showing  that  the  plaintilTs  title- 
was  defective  but  by  setting  up  and  sub- 
stantiating title  in  himself,  a  title,  that  is,, 
giving  immcdiiite  right  to  possession. 

Held,  also,  that  as  tbe  c:ise  was  noft 
provided  for  by  any  part  of  section  3,  of 
the  Oudh  Laws  '  ot  preceding  clause  (g)  ot 
that  section  or  by  any  other  law  lu  force,, 
the  Court  was  right  in  acting,  under  clause 
{g)  according  to  Just.ce,  Equity  and  Good 
Conscience  by  applying  to  tbe  case  the  doc- 
trine ot  Kngli.^h  Law.  RAUHUHAJ  SINGH 
V.    BHAGWaNT  SINUU.     2    0-  C-  236- 

Euhanced  House   r©nt. 

1  Liability  of  Tenant  to  pav  enhanced 
rent   of    house      6    O   C    190  Col" 776    P    I. 

Euhaucad  rate  of  interest. 

1     See   Contract    Act    IX   vf  1872   S.    74  Cd 
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Eahfinceed  rate  of  interest    (Gontd.) 

338   to   317  P    I. 
Enhancement  of  Rent. 

1  GonvevbioQ  of  Money  ront  into  roat  in 
pruduco.     38    0   200   Col    103   P   I. 

Inamdar  by 

2  Land  Rev  enufi— Land  Rcvamif'  Code., 
{Bom  Act  V  of  1879),  S.  Hi—laanidar— 
Oiantee  of  Royal  sham  of  Revenue  or  of  noil 
— Miran  lenant  —  EnhancwiP.nt  of  reol— 
SherL  lands— Coatractuil  rplatiqu  —  Lf.sage  of 
tlie  locality— Enhancement  to  be  just  and  rea- 
sonable. 

A  grant  to  an  Inamadar  may  be  either 
of  the  Royal  share  of  revenue  or  of  tbe 
soil;  but  ordinarily  it  is  of  the  former  dos- 
crip'/ioa  and  the  burden  rests  on  the  Inam- 
dar to  show  that  lie  is  an  alienee  of  the 
soil.  Where  an  Inamdar  is  alienee  only  of 
the  land  revenue,  then  his  relations  towards 
those  who  hold  land  wif.hin  the  area  of  the 
Inam  grant  vary  according  to  certain  well 
recognized  principles.  If  the  holding  was 
created  prior  to  the  grant  of  the  I  nam,  then 
the  Inamdar  as  such  can  only  claim  land 
revenue  or  assessment;  for  i)o  has  no  interest 
in  the  soil,  in  resptct  of  which  rent  would 
be  paid.  If  the  holding  is  later  in  its  ori- 
gin then  the  Inam  grant,  the  I  lamdar, 
even  if  only  a  grantee  of  revenue,  would 
be  entitled  to  place  tenants  in  possession 
of  sheri  lands  not  by  virtue  of  anv  in- 
terest in  the  soil,  but  as  baiiig  entitled  to 
makrt  the  most  he  can  out  of  them  by  way 
of  rovenua.  The  dilference  betwoon  the 
two  classes  of  holdings  is  obvious;  in  the 
last  direct  contractual  relation  would 
be  established  between  the  Inamdar  and 
the  h(.lJer.  If  those  conti-aoinal  relations 
are  deOned  by  an  express  coatraot,  of  which 
there  is  evidence,  then  the  rights  of  the 
parties  must  be  determined  by  that  oon- 
traot.  If  no  such  contract  can  be  proved, 
then  the  Court  must  have  ^-e-source  to  the 
eriteria  prescribed  by  law  for  determining 
their    rights. 

The  test  whether  the  enhancement  of 
rent  is  sanctioned  by  usi\gc,  is  whether  there 
has  b&on  ai>y  and  what,  enhancemuent  ac- 
cording to  usage  of  the  locality  in  respeos 
of  land  of  the  same  de^cnv")!'.  jm  hcjld  on 
the  same  tenure.  RAJYA  v.'  B\LKRI3H- 
NA   GANGADHAR,    7  BLR  439. 

8  Rent  Recovery  Act-Madras  {  VIII  of  IS'65), 
Section  11,  ClaiLte  [4)  — Regulation  II  of  1603, 
Section  9 — Regulation  VII  of  lH:iS,  SecLi^'oi  3 — 
Reyit.  Enli'incetniu'  of  by  D~^-utij  Coll'ctoi  — 
Powers  of  Collector — EnhancsniirHt--i-^(^trusp  c- 
live  effect. 

The  general  power  of  t^up-irvi^ioa  given 
to  a  Collector  by  section  9,  Reguhition  il  of 
1S03.  and  section  3.  Regulation  VII  oE  1^'28, 
authoris-e  that  officer  to  ;sc;t  a.-^nin  tho  order 
of  a  Deputy  Collector  pass-^d  under  section 
11,    clause  (4),  Ac&  Viil  of    1665,   sanotiouing 


Enhancement  of  ront    (Contd.) 

the  raiding  of  the  consolidatod  rent  payabla 
by  the  tenants  on  the  petition  of  the  land- 
lord without  notice  to  the  tenants. 

An  order  passed  by  a  Doputy  Collector 
under  section  11  is  not  a  j  idgmont  of  a  (Collec- 
tor or  an  order  piisstid  uy  him  after  decree 
and  relating  to  execn tion.  and  the  provisions 
of  section  70  of  Act  VHf  of  1865,  do  not  apply 
to    such    orders. 

Pattas  must  ho  tendered  by  the  landlord 
to  the  ternints  within  the  fasli  to  which 
they  relate. 

Rotrospnotive  effect  cannot  be  given  to  aa 

order    sanctioning     increased      rate    of    rent 

pas.sed    under    section     11.     ZliiMANI^ARNT 

OF  NIDvDWOLEu.    RAGIRAZa   KRI3H- 

NAM    RAZa     26.  M- 456- 

Suit  for  Bastuland  —  Bastuland,  subject 
of  tenancy  situate  within  a  iMnnicipality — 
Notice  to  quit.  9.  C.  W.  N.  303  Col.  14  P.    II. 

5  }-uit  for  -Bastuland — Avorago  rate  o! 
rent  — Registered  kabuliat.  32  C.  395  Col. 
103  P.  11. 

6  Suit  for—Bastuland — Punjab  Tenancy 
Ac;  {XVI  of  1887),  Sections  22,  68,72  (e)  — 
Eiikancemient  of  rent — Tenant's  right  to  com' 
pensafinn  for  improvements  made  by  him  — 
Measure  of  compejisation. 

Section  22  of  the  Punjab  Tenancy  Act 
does  not  give  landlords  the  right  to  claim 
certain  enhancements  irrespective  of  the  cir- 
cumstances of  the  tenancy  ;  it  merely  defines 
certain  circumstances  under  which  the  Court 
has  discretion  to  allow  enhancement,  but  is 
not  bound  to  allow  them. 

Section  22  must  be  read  with  the  other 
section  of  the  Act,  and  amongst  them  with 
Sections  68  and  72  (e). 

Held,  following  unpublished  judgment 
No.  90  of  1889-90  that  Section  68  is  imperative, 
and  lays  down  without  qualifications  the  rule 
that  when  a  tenant  has  made  an  improvement 
in  his  tenancy  in  accordance  with  the  Act» 
his  rent  shall  not  be  enhanced  until  he  has 
received  compensation  for  the  improvement. 
The  only  exceptions  are  (1)  when  tbe  land- 
lord has  tendered  a  twenty  years  lease  under 
Section  67,  or  (2)  where,  with  reference  to 
Section  72  (t),  the  tenant  has  the  beneSt  of 
the  improvement  for  so  long  a  time  that 
the  esMmate  of  oompensitiou  is  reduced  to 
nothing  at  all. 

When  the  tenant  has  enjoyed  the  be- 
nefit of  the  improvement  for  twenty  years, 
there  is  no  need  to  compensate  him  in  a 
casj  for  enhancement  of  rent.  Cases  of 
ejectment  obvioasly  differ  because  the  im- 
pcovcuient  in  that  oase  would  pass  into 
the    hvudlurd's    bands. 

When  in  a  case  of  enhancement  of  rent 
the  Le:,ant  hafj  enjoyed  the  benefit  for  less 
ih-.n  Lwe;^ty  yvuirs,  the  tuH  compensatiop 
.-iionld  be  rt'duoed  by  the  rule  of  proportion. 
N  \THA    SINGH  v.  BURA.     15  P  L  K  1903 

i  ---7  P  R  1902  E.  .      r      ^ 

7     Bight.— Of  son   of  the    L.sndLords-Uand- 

,,,..;    .'ai>,,',:-i Rin-diuas — Rent.    Enhance- 

lota  and  Lenaut, — £>uii,afny-3     x»>//k/. 
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Enhancement  of  rent    (Cuntd  ) 

nent  of — RigJit    of  S(Vir  of  (he  landlords. 

Sumo  of  suvertil  j';int  laiuUortls  of  a 
.hop,  can  vvillioufc  the  consent  of  others, 
•nbanco  the  rent  paid  by  tlio  teiiaiit.  7 
Cat  0J3  (F  Ji}  9  Cal  SG-i  folloiued.  1/  Cal 
53S  and  19  Cal  593  referred  to.  MlilHIlU 
MAL  V.  ISHAU  DAS.     59  P   l^  R  1903- 

Entire  estate. 

1  ltc(julalioii  XXVI  of  1802  Madras,  Section 
3  —  Act  II.  of  18G4,  Madras,  Section  5  — 
Liai>il.ity  of  land  to  be  sold  for  arrears  of 
revenue. 

P'er  Mooro,  J. — Section  5  of  Act  II,  of 
1864,  Madras,  provides  that  ail  the  movnabla 
end  immove'.i.ble  property  of  a  defaulter, 
>vhcrcver  it  is  to  be  found,  can  be  proceed- 
( il  ngPviust  iu  order  to  recover  arrears  of 
laud-iovenue    duo    by    him. 

But    the    lauds   of    the    defaulter,    which  I 
have    been    sold    iu    exfcution    of     a     decree  | 
against    him    utid    purchased    by    a    straugor,  | 
can  not   afterwards   bo  ngain   sold    to    recover 
the  arrears  of    revenue  fiilliug  on  other  lands,  i 
aUhougb    the    purchaser    has   not    applied  on  \ 
the  strength  of  sale  cortificate  granted  to  him 
by    the    Collector    for    the     transfer     of     the 
laud    to    bis    name. 

As  against  Government  and  for  the 
purpose  of  exemption  from  liability  to 
revenue,  a  transfer  without  changt  of  entry 
is  not  valid,  and  the  land  continues  to 
remain  liable  for  the  revenue  accruing  on 
it  after  the  transfer  until  the  change  of 
registry    takes    place. 

Per  Davies,  J.  — Reading  secti  ns  3,  4,  5 
^nd  25  of  Act  II,  1S61,  Madras,  together,  it 
.''eems  clear  that  the  land  which  is  liable  to 
be  sold  for  arrears  of  revenue,  must  either  he 
the  land  upon  which  the  revenue  is  due,  or 
that  it  must  be  land  which  is  the  property 
of   the  defaulter. 

The  w)rd  'estates  '   in  section  3  of  Regu 
'ation    XXVI  of  1802,  Madras,    has  reference 
o    th«   plural    '  persons,'  and  when  used  -vitb 
reference  lo   one    person,     must     be    read    in 
the   singular  '  estate.' 

A  patta  represents  a  whole  or  entire 
estate.  Land  held  under  another  palta  must 
be  deemed  to  form  another  estate.  A  hold- 
inc  docs  not  moan  all  holdings  from  Gover  ^- 
ment  under  difTe'e;it  p.tttas  in  doffoieut 
places.  NARAYANA  R\,JA  v  R-NMOMaN 
DRA  RAJA,  M  L  J  1903  P  130  26  M  521- 

Entry. 

1  In  death  register — Sep.  Euid>'nce  Act  1  of 
1872  section  3')    CA.  172  to  176  P.    I. 

2  Entry  false  considealion  in  Laiu  fraudu- 
■ently  btcoming  party  to  a  deed  of  transfer 
containing  false  statement  of  conndcr ation- - 
Purchase  of  land  subject  to  right  of  pre- 
emotion. 

A  person  in  whose  fivouv  a  sale  deed 
of  property  subject  to  the  right  of  pre- 
emption, vested  iu  persona  living  at  the 
date  of   the    sale-deed,   is  executed,   stating 


En^ry    (Contd.) 

the  consideration  paid  for  the  property 
sold  as  m')ro  than  the  real  ootisider'ition, 
is  guilty  of  the  oHcnco  under  boction  423, 
Indian  Penal  ("ode,  for  he  fraudulently  be- 
comes a  party  to  tlie  deed  which  contains 
a  false  statement  relating  to  the  considera- 
tion for  tho  transfer.  fc:MPE(tOR  v.  MA- 
HABIIl   SlNciH.    25  A-  81- 

3  Entry  by  Tehsildir  till  entered  in 
Jatnabandi  -Entry  of  mutation  by  Tehsildar 
not  presumed  to  beconect  till  it  is  incorpor- 
ed  in  the  Jam  ibmdi  — Uulevaiicy  of  such 
entry — Evidence  Act  1  of  1972  soctioi  35  — 
Sale — Non-payment  of  consideration  does  not 
vitiate   sale.     91    P    R   2  Col   2Gi  P  II. 

Epidemce  Diseases  Act  III  of  1897. 

1  Words  dou6  or  intended  to  ho  done, 
moaning  of —  Compensation  —  Domjliiion  — 
I'logue  Regulation.'  31  G  829  Cul  477  P 
II. 

EQtiitable  claim 

1  L^en  declared  —Effect  on  purchaser— Ei- 
tojj pel -Waiver —Mort gag-,  dialed  in  d' fence 
loiihout  bringing  a  suit  under  S.  283.  C.  P.  C. 
S.  282,    283 -Fraud. 

A  purchaser  of  property  in  executioa 
of  his  own  decree,  appirently  subject  to  a 
mortgage  lien,  as  declared  by  the  Court  un- 
der S.  282  of  the  Code  of  Civil  Procedure, 
not  acquiescing  iu  the  order  made  under  S. 
282  in  favour  of  the  mortgngce,  can  questioQ 
the  validity  and  bona  fides  of  the  mortgage, 
within  a  year  of  the  order  in  the  claim  cas« 
by  way  of  defence  in  the  suit  brought 
against  him  by  tlie  mortgagee  to  enforce  hii 
mortgage  lien,  although  he  may  not  have 
instituted  any  suit,  under  S.  283,  C.  P.  Code, 
to  establish  bis    right,    in  the  property. 

On  the  part  of  the  purchaser  there  i3 
no  waiver  or  estoppel  so  far  as  the  mortgagee 
is  concerned,  to  raise  the  plea  tliat  the  mort- 
gage   is  invalid. 

One  who  has  perpetrated  fraud,  cannot 
take  advantage  of  it.  A  fraudulent  and  col- 
lusive mortgagei  cannot  be  enforced  even  a3 
against  a  purchaser  with  a  declaration  as 
above  under  S.  282  C.  P.  C.  if  impeached 
wiihin    the    period    allowed  by  the    Law. 

A  fi.ctinous  mortgagee  can  not  set  up  and 
enforce  ai  y  equitable  claim  for  re-imburso- 
ment  which  the  mortgagor  may  have  as 
against  the  purchaser.  27  .\  97  distinguished 
SHAHZIA  UDDIN  ABDUL  HOSSEIN  v. 
KAILaSH  CHANDRA  SHAHA  2  C-  L- J. 
539. 

2  Vendee  of  Mortgage  decree  sold  free 
from  iicombrance  entitled  to  retain  money 
to  payoff  claims  against  decree.  9  C.  W.  Ni 
178   Col   Gi7  P.  I. 

Equitable  estoppel. 

1  Suit  for  demolition — Necessary  Finding 
— Pnuciple  applicable.  A.  W.  N.  1906  P.  174, 
i^co  D\,in\}liiioi\,  2so.  I. 
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EQuitable. 

1  Dopo.^it  of  tilte  dooda  -  Charge — Mort- 
gage.    28  U.  f>i  Ool.  590  P    I 

2  As  s.'oiirif.y  tor  iuan  —  Dooreo  for  pay- 
ment of  ula,  ui  by  instalinonta —Mortgage.  1 
L.  B.  R.  1900-1902 P.  81  Col.  1489  P.  I. 

Equitable  plea 

1  Vendor  and  vendee — Delivery  of  poa- 
BossioTi  to  vondeo — No  defence  to  suit  for  pos- 
session.    29  M.  336  Ool.  589  P.  I. 

Equitable  Relief. 

1  Unconscionablp.  bargain  —  Professional 
money  lender  atid  illiterate  agriculturist. 

A  professional  money-lender  sued  a  bor- 
rower, an  illiterate  agriculturist,  on  an  un- 
registered bond.  The  bond  provided  for  re- 
payment of  the  principal  Rs.  35  and  interest 
at  2  per  cent  per  mensem  in  a  few  months  ; 
that  in  case  of  default,  interest  should  be 
paid  at  8  per  cent  per  mensem  until  liquida- 
tion, and  in  case  of  default  the  mortgagee 
should  be  entitled  to  enter  into  possession 
and  remain  in  possession  for  forty  years. 
After  the  due  date  the  borrower  paid,  and  the 
lender  acccopted,  a  small  sum  of  money  on 
interest.  This  sum  was  at  the  rate  of  inter- 
est between  2  and  3  per  cent  per  mensem,  now 
the  suit  was  for  possession  of  the  mortgaged 
property  for  forty  years  under  the  terms  of 
the  bond.  The  profits  of  the  land  for  three 
years  would  have  been  quite  ample  for  him 
to  pay  himself  the  principle  and  inter- 
est. No  other  relief  was  claimed  ia  the  al- 
ternative. The  defence  was,  (1)  that  the 
plaintiff  bad,  by  accepting  interest,  after  the 
bond  fell  due,  at  a  rate  lower  than  that  pro- 
vided for  payment  therei:),  ia  case  of  default 
waivtd  not  only  his  right  to  the  higher  rate 
of  interest  but  also  to  claim  possession  of 
the  land  and  that  the  plaintiff  could  only 
sue  for  the  money  due  under  the  bond  and 
interest  thereon  at  the  original  rate,  and  (2) 
that  the  borrower,  being  an  illiterate  agri- 
culturist, was  over-reached  by  the  plaintiff, 
a  professional  money-lendar,  that  the  trans- 
action was  a  hard  and  unconscionable  one, 
and  that  the  defendants  were  entitled  to  be 
relieved  from  liability  on  equitable  princi- 
ples. 

Held,  the  plaintiff  being  a  professional 
money-lender  and  the  borrower  being  an 
illiterate  agriculturist,  and  seeing  that  three 
years  possession  being  quite  ample  to  pay 
up  the  whole  of  the  principal  and  inter- 
est, the  transaction  was  a  hard  and  uncons- 
cionable one  from  the  effects  of  which  the 
borrower  was  entitled  to  be  relieved  2  App. 
Cas.  815  ;  9  A.  74,  26  0.  315,  Refd.  to.  and 
that  the  case  fell  within  the  Ruling  of  the 
Privy  Council  in  12  0.  225. 

Held,  further,  there  was  no  waiver,  in 
this  case,  either  of  the  plaintiff's  right  to 
claim  interest  at  a  higher  rate  or  to  claim 
possession,  because  the  obligation  to  pay  did 
not  cease  on  the  date  fixed  for  paymoni,  but 
on  the  other    hand,   the  deed  itself  provided 


Equitable  relief    (Contd.) 

for  payinimt  of  interest  after  default  and  up 
to  date  (jf  rtnxlisation  :  and  as  nsgards  possea- 
aion,  the  borrower  'li  i  uol  piHiid  thit.,  from 
the  fact  of  acceptance  of  in'orost  after  the 
due  date,  he  believed  that  the  lender  had 
forgone  his  right  to  enter  into  possession  14 
0.  P.  L.  R.  49;  6  0.  P.  L    R.  9  referred  to. 

Held,  lastly,  that  the  suit  ought  not  to 
have  been  dismissed  i>t  toto. 

The  plaintiff  could  not  get  a  decree  for 
sale,  because  S.  46  (2)  of  Central  Provinces 
Tenancy  Act  precluded  such  a  decree,  the 
deed  being  unregistered.  Seoiag  that 
borrower  had  the  benefit  of  the  money,  and 
looking  to  Ss.  19  A  and  64  of  the  Contract 
Act  and  S.  38  of  the  Specific  Relief  Act,  it 
was  possible  to  give  plaintiff  possession  for 
such  a  length  of  time  as  would  satisfy  the 
principal  and  interest,  NANDLAL  KALAR 
V.  MT.  RADHA,     1  N-  L.  R.  76- 

Equitable  set  off. 

See  Act  V  of  1908  G.  P.  C.  OVIII  R.  5=5. 
Ill  Col.  144  4  to    1447  P.  I. 
Equity. 

1  Alienation  of  Land  Act  (Punjab)  1900, 
Section  9  (3) — Provisions  not  applicable  to  pen- 
ding appeals  — -Mortgage — Foreclosure — Debt 
not  incurred  wholly  for  necessary  purposes — 
Equity — Belief  to  which  mortgagee  is  entitled — 

Section  9  (3)  of  the  Alienation  of  Land 
Act,  Punjab,  dcss  not  contemplate  that  in 
the  case  of  an  appeal  pending  before  the  Chief 
Court  when  the  Act  was  passed,  the  matter 
in  dispute  should  be  referred  to  the  Deputy 
Commission-^r  for  disposal  by  bim. 

In  a  suit  for  foreclosure  of  mortgage 
after  the  death  of  the  original  mortgagor  his 
legal  representatives  are  entitled  to  olaim  the 
benefit  of  any  technical  defect  in  the  fore- 
closure proceedings  carried  on  under  Regula- 
tion XVII  of  1806  and  as  reversioners  they 
can  advance  a  plea  impugniog  the  legal 
necessity  of  any  portion  of  tue  sum  admitted 
by  the  mortgagor  to  have  been  incurred  as  a 
debt  before  the  deeds  of  mortgage  were  drawa 
up. 

In  such  a  case  although  the  mortgagee 
might  be  held  fixed  with  the  duty  of  ascer- 
taining exactly  how  much  of  the  amount 
shown  in  his  books  was  incurred  for  actual 
necessity  and  consequently  bound  to  issue 
notice  of  foreclosure  in  accordance  with  such 
knowledge,  yet  it  would  be  too  much  to 
expect  him  to  issue  the  notice  in  any  other 
way  than  in  conformity  with  the  terms  of 
hi&  deeds.  According  to  equity  the  plaintiff 
is  entitled  to  be  put  in  possession  as  mort- 
gagee to  hold  the  land  mortgaged  pending 
payment  of  so  much  of  the  dobt  and  interest 
thereon  as  the  Court  might  find  the  defen- 
dants liable.    BaDHAWaMaL  v.  MEHRAM 

150-  P  L  R.  2901. 

2  Charged  paid  off. 

Where  there  is  a  subsisting  charge  on 
certain  property  paid  oft'  by  the  person  in 
possession,  it  is  equitable  tliat  when  the 
piaiutiff  re-claima  the  estate,  credit  should  be 
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Equity    (Contd.) 

given  to  that  person  for  tho  payment  of  the 
moitgago  which  the  plaintiff  would  havo  had 
to  meet.  L.  R.  2.  I.  A.  7  (18'J3)  P.  J.  30 
and  1804  P.  J.  3U  followed.  aSHIDABAI  v. 
ABUULLA  HAJI  MAHOMED,  8-  B.  L.  R- 
662-81  B  271. 

3  Grant  of  unborn  person — Gorapromise 
—Hindu  Law.  28  0.   720  Gol.  2165    P.  I. 

4  Hard    and     unconscionable     bargain — 
Mouov  lent   under    pressing   necessity — Oom 
pound  interest.  8  O.  0.  l93Ool.G07   P.  II. 

§  Minor — Discretion  of  Court — Notice — 
Knowledge  of  attorney.  30  0.  539  Gol  255 
P.  I. 

6  NoLice— Registration  of  document. 
Whore  the  morhgagor  hypothecated  cer- 
tain land  out  of  his  utidividcd  share  in  joint 
property  and  agreed  with  tho  mortgagor,  that 
if  at  partition  the  mortgaged  land  or  any 
part  of  it  fell  to  tho  sliare  ot  some  other  co- 
sharer  the  mortgagor  would  in  place  thereof 
give  the  mortgagee  posseassiju  of  certain 
other  land  l)elouging  to  the  mortgagor  in 
hia  own  right — 

Hetd,  that  on  the  mortgaged  land  fal- 
ling at  partition  to  the  share  of  other  co-shar- 
ers, the  mortgagee  was  not  entitled  to  recover 
possession  of  tho  land  which  was  agreed 
to  be  made  over  to  hina  in  the  mortgage- 
deed,  from  a  transferee  in  good  faith  of  it 
from  the  mortgagor,  who  had  paid  money 
to  the  mortgagor  without  notice  of  the 
previous  mortgage.  Mere  registration  of 
the  previous  morigage-deed  was  not  notice 
in  law  to  the  aubst'quont-.  transferee.  KaNSHI 
RAM  u.  PIR    BAKHSH.     134   p  L  R  1904- 

7  Payment —BiMi&fit  enjoy "d  by  another  — 
Liability   of  person   benefited  -  Efjnity. 

It  is  consisteut  with  genoral  principles 
of  equity,  that  tiioe-e  whoso  furids  are  used 
to  meet  tho  legitimate  demands  of  others, 
■when  the  latter  have  the  benefit  of  such 
payments,  are  entitled  to  ask  the  latter  to 
pay  to  the  extent  of  the  benolit  ;  they  can- 
not retain  tho  benefit  and  plead  non-liability. 
Where  the  codifiod  law  does  not  cover 
the  case,  the  Court  should  apply  the  go 
neral  law,  legal  and  equitable.  GH\NDR.\ 
SEKHAR  KAlt  V.  NApAfcl  CH\ND.tA 
KUNDU.     4    C    L    J  556 

8  Purchase  without  notice — Power  of 
administrator-Burden  of  proof-Benami  trans- 
action,    5  B  L  R  784  Col    89   P   I, 

9  Registration— Notice.  131  P  L  R  1904, 
See   No   6  supra. 

10  0)1  reversioner  setting  a^ide  alienation 
by  luidoiu — Right  of  suit — Breach  of  duty  by 
a  third  person — Equity  lOitJi  respnct  to  pro- 
perty   received  as  belonging   to  another. — 

Whore  the  plaintiff  ^reversioner)  was 
ordered  by  the  lower  <"ourt  to  repay  Rs. 
400,  tho  amount  of  tho  purchase  money, 
recuived  from  the  widow  as  a  condition 
precedent  to  recovering  possession  from  the 
defeudanL  (purchaser  from  Llie  widow)  the 
sale  being  invalid  for  want  of  necessity  be- 
yond the  lifetime    of  the    widow. 

JbTcW:- There   was   no    equity   ia  favour 


Equity    (Contd). 

of  the  defendant  and  as  against  plaintiS 
entitling  the  dufendant  to  tho  amount 
of  the  purchase  money.  An  action  will  not 
lie  at  tho  suit  of  A  for  the  breach  by  B 
of  a  duty  which  B  oWcd  to  C  because  in 
order  to  support  an  aciion  there  must  be 
either  a  contract  with  the  person  sued  oir 
some  relation  establishing  a  duty  on  hia 
part  towards  the  plaintiff^  18  (J  B  59  foil. 
Where  a  party  receives  from  another  gooda 
or  their  value  in  money  aa  belonging  to  a 
third  party  with  notice  of  that  party's 
ownership,  that  third  party  can  sue  the 
receiver  therefor.  SAC  874  followed. — 
JANKI  DAGDEB  u.  MAHODEE  DEVJI.  9 
BLR  710 

11  Treats  as  done  what  ought  to  have  been 
done— Mortgage — Property  mortg'ig<!d  not  at 
dale  of  executi  in  betongi>ig  to  Ih*^  mortgrgor 
— Ejfect  of  subsequent  acquisition  of  such  pro- 
perty by  the  mortg  igor. 

Tho  plaintiff  in  a  pre-emption  suit,  in 
ordar  to  procure  funds  for  the  proseoution 
of  his  suit,  executed  a  m  irt^ago  omprising 
certain  property  of  which  he  was  the  owner 
and  also  the  propjrt.y  tno  subject-matter  of 
tne  suit  ior  pre-empt>iou.  The  suit  for  pre- 
emption was  successful. 

Ildd  that  the  mirtgagj  took  effect  aS 
regards  tho  proparty  tho  8ubj:!ct  of  the  pre- 
emption suit  from  the  time  when  the  plain- 
till  mortgagor  obtained  pessession  by  virtue 
of  his  decree  in  the  suit.  Holroyd  v.  Mar- 
shall, 10  H  L  at  p  210,  Gollyer  v.  Isaacs, 
19  Uh  D  342,  and  Bansidhar  v  Sant  Lai, 
1  L  R  10  All  133,  referred  to.  GAYA  DIN 
"•  KVSHI  GIR,  4  A  li  J  57  =  A  W  N  1907 
P  7  =  29  A  163 

Equity,   Justice     and    good     cons- 
cience- 

1  See   Punjab   Courts     Act   XYIII  of  1884 

2  Suit  for— Proof  of  title  in  plaintiffs 
Trespass— Oudh  Laws  Act  CXVIfl  of  1376> 
S.  3  cl.  (g)— Jus- ice,  Equity  and  good  cons- 
cience—Application  of  E  igliah  Law.  2  00 
239    S«;c    English    Law    No.    3. 

3  Marriage  ammg  Chris' ixns—AjJinity — 
Consengninlty— Marriage  with  deceasui  lOife'a 
sWer—Memb-'r  of  Greek  Church  conut-rted  to 
Rmim  Catholc  Church  at  thr  tlmz  of  m^r- 
riagp.—Subsi'.quent  apostacy.  Effect  of—Bi'-ngal, 
N-\V  P  and  Assam  Civil  Courts  ACt  {XII  of 
1887),  Section  39 -Rule  of  equity,  justid  and 
good  conscience— Inccs^u-^us    nnrriag\ 

The  presumption  in  favour  of  every 
thing  necessary  to  givj  valid- ty  to  a  mar- 
riage is  one  of  very  exceptional  strength 
and  the  evidence  to  rebut  the  prosumptioa 
must  be  strong,  distinct,  satisfactory  and 
conclusive.     IJ  Cd  706  followed. 

In  India  there  is  no  legislative  jJi'ohi- 
bitioa  against  persons  who  are  not  British 
subjects  and  of  E  iglish  domicile  marrying, 
though  they  be  within  prohibited  degrees 
as   understood  in   England.    The  Courts  ia 
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cons-  I  Equity   of  redemption    (Contd.) 


India  will  n<>b  disallow  a  lloman  Catbolio 
of  Indian  domioilo,  who  has  obtained  tlio 
necessary  diapensatious,  from  marrying  his 
deceased  wife's  nistor  though  by  the  law 
of  her  own  Church,  she  may  be  incapable 
of  oontracting  the  marriage.  The  huaband'b 
capacity  renders  the  marriage  valid  in  law. 
L   R  5   P  D  94   rdi,d   u)u 

L  ,  who  belofigoLl  to  the  Greek  Church, 
married  his  deceased  wife's  sirff.er  wlio  was 
an  Arrueniau.  Before  this  mtvrviage  ho  hud 
embrac'od  the  Roman  Catholic  Uhurch  which 
ho  left  soon  after  the  mariiiige.  They  were 
both    domiciled    in    British    India. 

Held,  that  his  subaequent  apostacy  did 
not    atlect    the   validity   of    tho   marriage. 

it  is  not  the  province  of  the  Courts  to 
examine  the  sincerity  of  a  man's  religious 
convictions. 

Per  Milra,  J. — The  rule  applicable  in 
this  case  ia  that  of  equity,  justice  and  good 
conscience  as  stated  iu  eectiou  37  of  Act 
XII  of  1887.  There  being  no  Municipal 
Law  or  well-established  usage  prohibiting 
tho  marriage  of  a  domiciled  British  Indian 
oi  the  Christian  religion  with  refer«nco  to 
cousenguinity  or  affinity,  and  ther«  being 
a  presumption  as  to  ita  validity  and  not 
being  incestuous  by  the  general  consent  of 
Christendom,  the  marriage  ia  valid.  H.  A. 
LUCAS  V.  THEODORAS  LUCAS.  9  W-  N. 
C    382=82  0  187. 

Eqity  of  redemption. 

1  Not  extended  to  bear — Transfer  of  in- 
tengible— Immoveable  property —  Registra- 
tion.    Estoppel.     3    N.  L.  R.    72  Col.  474  P.  I. 

2  Adverse  possession  of  person  holding 
under    Mortgagee.     27    B.  43    Col.    1964    P.  I. 

Note:  27  B.   43  read  fur  27  B.  73. 
8     Adverse  possession  of-Equity  of  rademp- 
tioD.     Extiuguishmtnt   of  the    right    of — Ad- 
verse possession.     6  0.  W.  N.  601  Col.  2063  P  I. 

4  Adverse  possession  of  — Mortgagor  and 
mortgagee — Against  mortgagee  and  neces- 
sarily adverse  to  mortgagor.  1  A.L.J,  725 
Col.    2065  P.  I. 

5  Clogon-— See  Mortgage  redemption. 

6  Omission  to  issue— Fraud— Equity  of 
redemption— Physical  possession.  1  O.  C. 
262    Col.  1771  P.  I. 

7  Purchaser  of  part— Right  to  redeem  whole 
—  Mortgage— Right  of  a  purchaser  of  a  part 
of  equity  of  redemption  to  redeem  the  whole. 
5  0.  W.  N.  83  Col  610  P.  I. 

f)  Purchaser  by  mortgagee  at  auction  sale — 
Mortgngors suit- -Mortgage- -Mortgagee^  purchase 
by,  uj  Iialf  share  of  mortg  igcd  properti/  subject 
to  entire  mortgage- debt—  Equity  of  redempii'v., 
^purchase  of,  by  mortgagee  at  sale  in  execution 
of  money  decree— Moi  tgagor,  suit  for  posses!:>ion 
by. 

A  usufructuary  mortgage  of  an  entire 
village  was  made  in  the  year  1866,  by  H.  to 
A.  and  B.  to  secure  the  sum  of  -Rs-  3,000.  H, 
borrowed   iis-  4,500   from  the   mortgagee   iu 


1874,  the  payment  of  whiol>  was  secured  by 
further  cliarge  on  the  muiLgaged  property. 
In  August,  1881,  A,  obtained  a  moriey  decree 
against  If.  and  oauscd  an  undivided  half 
share  of  the  villogo  td  bo  attaobod  and  pub 
up  for  sale  in  execution  of  this  decree.  The 
share  was  sold  ftubj»ct  to  the  entire  mort- 
gage debt  of  Hs.  7,5U0  and  A  purchased  the 
equity  of  redemption.  After  sometime  A, 
paid  to  B.  v^'hat  wa.s  du  •  to  him  on  the  mort- 
gages and  obtained  possession  of  the  entire 
village, 

H.  sued  A.  for  possession  of  the  remain- 
ing 8  annas  share  on  the  allt-gation  that 
the  mortgage-money  was  satisfied  by  the 
sale    of  half    the    village  only. 

Field,  that  the  purchase  by  A.  of  a  half 
share  of  the  mortgaged  property  subjf  ct  to 
the  entire  mortgage  dtiit  satibfitd  the  entire 
mortgage  debt.  A.  having  boon  paid  tbe 
entire  mortgage  debt  had  got  all  be  had  a 
right  to  and  H.  vra.n  entitled  to  recover  pos- 
seission  of  the  other  half  share  without  being 
cfclled  upon  to  pav  any  thing.  AMIR  HASAN 
KHAN  V,  CHOUDHRI  HADI  HASAN.     4  Q. 

9  Mortgage— Equity  of  redemption  pur- 
chased by  a  mortgagee  from  one  of  the  mort- 
gagors.    12  C.  W.  N.  745  Col   639  P.  I. 

10  Sale  of— Legality  under  a  decree  of 
redemption — Righti  of  purchaser  the  decree 
having  become  final.  A.  W.  N.  1902  P.  162 
Col.  620  P.  I. 

Drror  on  a  point  of  Law. 

1  Decision  containing  an — Jurisdiction — 
Exercise  of,  illf gaily  or  with  material  irregu- 
larity. 

Error  in  Iftw  does  amount  to  acting  iu 
the  exercise  of  jurisdiction  illegally  or  with 
material  irregularity.  Ameer  Hossein  v.  Shebo 
Buksh,  I.  L.  R.  11  C»l.,  6,  and  Enat  Mowdal 
V.  B&larem  I'ov,  3  Cal.,  Weekly  Notes,  581, 
followed.  MAUNG  KYWET?;.  MAUNG  KIN. 
1  L.  BB.  1900  =  1102  P  142 

Escheat. 

1  Application  to  file— Objections— Juris- 
diction to  investigate  revision.  28  B.  276  Col. 
1698  P.  I. 

2  Escheat — Landlord  and  Tenant —  Zemin- 
dar's  right  of. 

In  a  suit  for  possession  of  a  house  against 
the  zemindar,  the  Court  of  first  appeal  found 
that  the  house  had  fallen  down  prior  to  suit 
but  that  a  portion  of  the  roof  and  a  door 
remained.  In  socond  appeal,  held,  fcbat  wood- 
work and  timber  have  a  recognised  value  and 
as  long  as  these  remain  in  a  house  notwith- 
standing that  the  house  may  be  in  a  very 
dilapidated  condition,  it  cannot  be  said  the 
site  has  been  abandoned.  Until  a  house 
becomes  a  complete  ruin  the  z  niivdar  can- 
not claim  the  right  of  escheat.  RAMZAN- 
ALl  V.  CHOUNDHAIE,  2  0-  C    195. 

3  Escheat— Landlord  and  Tenant — Zemin- 
dar's rlghi  of,  to  groves  belonging  to  absconding 
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Escheat    (G^ni  i) 

Ti'iaJi^s  -  Wajib  ul  arz—     "Bona     vacantia," 

meaning    of. 

H.,  a  Lenmt,    jva.jd   a     grove,    which   he 

mortgag>3J  witii  po.-isassion.     II.  having   diod, 

his  huirs,  U.  aud  S.,  roai  lents  of  a  different 
villag'i,  redeomod  tlie  inor:gago  and  sold  the 
grovd  to  plaintill.  The  zenii-i'lar  resisted  the 
pliintiff'a  claim  on  tljj  gi'oand  tbat  the 
■  equity  of  rodomp  i  )n  had  esohe^.ted  to  the 
g'  <nind'ir.  Tho  Wijib  ularz  gava  the  tenmt 
an'  ahiolute  rigdt  of  sale  aud  injrtgago  of 
tho  trees  ;  if  tho  tenant  ab.^conded  from  the 
village  the  grove  would  come  into  possession 
of  the  zemindar. 

Held,  that  there  had  been  no  escheat,  the 
stipulation  being  intended  to  cover  a  o  ise  of 
bum.  vacantia,  in  wliic'i  property  is  L-ft  with- 
out any  one  to  exercise  any  dominion  over 
it.     RAM  SAHAl   u.  B\NS  GOPAL,     1  Q.  Q. 
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4  Escheat  — Pnvy  Oouncil.  Appeal  to  — 
Findings  of  fact  — Substaiiti  il  questia:i  of 
law.    fyj  P.  LI.  rJJ>  3j1.  IJ.Ji  P.  I. 

E<^tate  of  divided  deceased  sister. 

1  Baddliii;t  L  i,w-SaGGi;ssioa--BL-othoi-s  and 
sisters  alruady  divided  —  Estai*  of  divided  de- 
ceased sister— Equal  riglibs  of  elder  brothers 
or  sisters  ou  f*iluro  of  youuger  broft'aer  or 
sister — Exclusion  of  children  of  brother  pre- 
deceasing his  divided  decease  i  sifter.  1  L. 
B.  R.  1900-1902  P.  104  Ool.  239  P.  II. 

Estate  of  ^rxad  parents. 

1     Attetpa  prope>'iy  -LuLLetpwa  out  of  tim. 
Graudciiild,  share  of  —Estate  of  graad  p ironts 
*1  L.  B.  U.  1900-1902  P.  93  Ool.  24G  P.  II. 
Estate  i'or  life 

See  Oudh  Estates  Act. 

Estate  of  Inheritause 

i  Heritable  and  Lra^fcrahle  tight — Presump- 
tion to  retain  in  peri.,etihi:y  birt  tenure — 
Estate  of  inheritance^  'presumption  of,  iijlUimt 
express  words  of  iiuieriiance  in  birt-patr- 
Estoppel — Decree  of  Scitlement  Court  lohen 
binding  upon  person  against  whom  it  toas 
'passed  during  his  ininoriiy  —leases  for  a  term 
not  inconsistent  i'j:Lh  right  in  perpetuicy ~ 
Description  of  de'iuidxnt  in  plaint — Impleid- 
ing  -f  ml'ior  -Sub  seLtletnent^  right  to,  h  )W  fo 
establ  sh— Sub  .  lament  Act,(XX\'Iuf  I6d6) 
—Rent    Act   (XXII  of   1386),  S.    63   cl    (2). 

The  plainf-iff  sjued  tho  defoada,nt6,  ou 
23th  boptemj^r,  1839,  for  possession  of  a 
village  stating  that  whilst  his  estate  was 
under  Lht3  miiiagem  nt  of  oiie  Goui't  of  W.ird-; 
during  his  niiacL-ity  wh;ch  lasted  until  the 
beginning  of  Jcuober,  1SS6,  one  Itajio  CLiau- 
dhiiri  sued  Uim  and  one  Subha-n  whose  re- 
prusentativos  were  the  defondauLs  iq  this 
suit  for  birt  right  in  respect  of  the  village 
and  that  io  that  suit  he  was  improperly 
represunLtd,  inasmuch  as  no  guar  liau  was 
appointed  and  his  NLukhtar  w)  ougly  and 
wiihouL  autiiority  admitted  Subhau's  birt 
rights  ajd  that  he  is  uot  bound  by  the 
decision  of  the  Settlement  Court;  that  the 
defendant's  ancestor    held   pcssossioa   of  the 


Estate  of  inheritance    (Contd.) 

village  as  a  leasee  and  not  by  vir'uo  of  any 
birt  riglifc.  and  that  ho  is  witliin  limicitiuQ 
in  brii'ging  cua  present  buit  a-;  af'eraH'.in- 
ing  mijority  became  to  know  of  the  fiofs. 
The  d'^tenco  was  that  a  separate  suit  was 
brought  by  the  defendant's  ancestor  aid  a 
decree  obtained  in  the  SottUMuent  Cour:;, 
tiiat  tho  birt  right  existed  from  before  tha 
decree,  that  the  decree  was  obtained  after 
a  hard  contest,  tbat  the  grandfather  of  thd 
plaintid  had  admitted  the  defendants'  auces- 
ters'  right  in  1S61,  that  the  plaintiff  was  pro- 
perly represented  and  that  the  Mulchtar  acted 
under  the  sanction  of  the  Court  of  Wirds 
H,nd  that  there  was  no  fraud  or  collusio  i 
in  tho  settlamont  proceedings  and  that  tha 
plaintiff  ou  attaining  majority  accepted  th» 
payment   of  rent. 

Hdd,  that  the  plain '-iff  on  becoming 
fully  acquainted  with  the  facts,  by  accept- 
ing rent,  elected  to  treat  the  decreo  of  the 
Settlement  Court  as  valid,  there  being  no 
evidence  rebutting  this  presumption  and 
explaining  his  conduct.  An  election  m  ide 
with  knowledge  of  tho  facts  is  binding,  and 
it  cannot  be  withdrawn  though  it  h»s  not 
been  acted  on  by  anothar  by  any  ohati£7« 
of  position,  and  it  was  uot  open  to  the  plaia- 
tifl[  to  avoid  that  decree  aad  his  suit  failed 
on    that   ground. 

Held,  that  the  description  in  that  suit 
"Rani  Dan  Bibi,  mocher  and  guardian  of 
Mumtaz  Ali  Khan,  minor  talaqdar  of  Bilas- 
pur  Estate  under  the  Court  pargatia  and 
tahsil  Utraula"  sufficiently  showed  that  the 
Court  of  Wards  was  impleaded  on  behalf 
of  the    Wards. 

Held,  that  the  plaintiff  in  the  present 
case  could  only  set  aside  the  decree  of  tha 
Settlement  Court,  on  proof  of  fraud,  collu- 
sion or  gross  negligence  and  that  he  had 
failed    to   establish    any    such   facta. 

Held,  that  a  person  holding  a  birt  or  birt 
zcmindari  tenure  under  which  he  receives 
ojofourth  or  one  tenth  of  tha  profits  of 
the  village  has  a  hetitabla  aud  trjinsfarable 
right  iu  that  share  whether  excluded  from 
tho  village  management  or  not,  and  there  i» 
a  general  presumption  that  ha  is  also  entitl- 
ed to  retain  iu  p^;rpoluily  possession  and 
managemei^t  of  tho  village  though  tltis  pi-a- 
sumption  may  ba  rebutted  by  tha  terms  of 
the  grant. 

Held,  that  a  gift  of  lands  mada  by  a  birt- 
patr,  even  if  not  containing  express  words 
of  inhontanoa,  is  presumad  to  carry  an  es- 
tate   of   inheritance. 

Held,  that  acceptance  of  the  leases  by 
a  Birtia  for  a  short  lime  was  uot  inconsist- 
ent with  a  permanent  grant  and  thosa 
leases  were  uot  inconsistent  with  a  right 
iu  p.irpetuity   vested    iu  the    Birtia. 

Held,  also,  that  provisions  of  .-Vet  XXVI 
of  1866  are  uot  exhaustive  aud  that  a  eight 
to  a  Sib  settlement  oan  be  esLablisbud  other- 
wise thanundar  tliat  Act.-MU  U  aD  BAKII.SS-E 
I'.    RAJA      MUMTaZ   ALI     KtiAN,     4  O  C 
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Estate    partition    Act   VIII  of  1876 
and  Act  V  of  1897- 

See    Act    VIII  of   2877     and      V  of   1890 
{Bengal   Estate  Partition)   Col   04,  058,  107   P 

Estoppel. 

1.  Acquiescence. 

2.  Act    by. 

3.  Admission    by  party. 

4.  Admission    by  pleader, 

5.  Agreement). 

6.  Alterwntiou    claims. 

7.  Appeal. 

8.  Application    of. 

9.  Approbation. 

10.  Attestation    of  deeds. 

11.  Award. 

12.  Benarai    transaction. 

13.  <  ircnmstances   by. 

14.  Companies    cases. 

15  Compromise    decree^ 

16.  Concluct. 

17.  Consent. 

18.  Consent    order. 

19.  Contract. 

20.  Definition     of.. 

21.  Elec!-ion    by. 

22.  Elements. 

23.  Evidence. 

24.  Execution     eases. 

25.  Executor. 

26.  Facts   and  Law,  question    of. 

27.  Heir<5. 

28.  Instalment    decrea. 

29.  Joint    tort  feasors. 

30.  Jndgmont    by.  * 

31.  Landlord    and  tenant. 

32.  Minors. 
33  Mistake. 

34.  Mortgage    ca&es. 

35.  Negotiable    Instruments^. 

36.  Oaths. 

37.  Obj  ction    to  jurisdiction. 

38.  Obj  ctions   to    right  of  suit  or  execii- 

iiou     &c., 

39.  Parda  Nashin  Ladies. 
40     Part'cs. 

41.  Partnership. 

42.  Pleadings  by. 

43.  Pre-emption    cases. 

44.  Public    way  right  of. 

45.  Keeotd  by. 

46.  Representation  by. 

47.  Silence  by. 

48.  Vendor  and  Vendee  title. 

49.  Waiver. 

(1)     ACQUTESCEIsfCE. 

1  Buildings  -  Presumption    as    to    perma 
neut  tenancy— B.^toppel.     5  C.  W.  N.  846  Col 
233  P.  II 

2  csuit  by  mortgage  to  be  declared  o\\ner 
by  extingui.^hment  of  redemption  rigb! — 
Fresh  contract  of  mortgage — Acknowledg- 
ment of  mor^gHge  by  adult  mortgagee  when 
bindii  g  upori  minor  co  mortgagpe — Power 
of  Muhdmin;'. dan  gun.rdian  over  the  pro- 
perty of  His  word — Agent  Muhammadan  and 
Indian  law.     43  P.  L.  R.   1907—23   P.    W.   R. 


Estoppel     (C(intd). 

1907  Col.  1783  P.  I. 

3  Abuse  of  process — Purchase  bonami  for 
decree-holder— Estoppel.  I  A.  L.  J.  486  Col. 
690  P.  I. 

4  Estoppel— Acquiescence,  second  appeal 
—Question  of  law.  6  B.  L  R.  440-28  B.  400 
Col    1242  P    I 

5  Government — Suit  against — Adver.so  pos- 
so.-ision — Estoppel — Pardakimidi  laamindari  — 
Maliahs  forfeiture.  9  0.  W.  N.  583  P.  C.  Col. 
288  P.  I. 

6  Mortgage  by  mavager  nf  a  joint  est  at  p, — 
A'pi>oinini(nl  of  the  managrr  subsequently  dee- 
tared  iUegal,  effect  of  Validity  of  actions  of 
such  tnanager,  when  for  the  benefit  of  the  estate 
— Acq7iiesecnce  of  major  co-sharer — Estop'pel — ► 
Non-iinbility  of  the  minor's  estate. 

When  a  person  agrees  to  the  appoiotraeufe 
of  a  manager  of  his  estate  and  that  of  a  minor 
co-sharer  ot  hie,  of  whom  he  himself  was  the 
duly  appointed  guardian,  and  when  such- 
manager  borrov/s  money  on  the  security  of 
the  joint  estate  for  the  purpose  of  paying  off 
the  liabilities  of  such  person. 

Hdd  that  although  the  appointment  of  the 
manager  was  not  lawfully  made,  and  his  ac- 
tions cannot  affect  the  estate  of  the  minor  co- 
sharer,  the  major  co-sharer  cannot  be  heard 
to  repudiate  the  actions  of  a  manager,  to- 
whose  appointment  he  fully  agreed,,  in  some 
of  which  be  himself  joined,  and  by  which  he 
only  was  benefited.  The  estate  of  the  major 
co-sharer  must  be  held  liable  for  the  debt 
incurred  by  such  manager  for  its  benefit, 
GANDAN  SINGH  v.  INDER  NARAIN 
SINGH.    8  G-  L  J.  537. 

6      {n)~'Estoppel — Acquiescence. 

That  the  plaintiff  bad  not  acquiesced  in 
the  transaction  by  his  receipt  of  renti  from 
the  defendant. 

That  there  is  a  clear  distinction  betweeri 
acquiescence  in  an  act  which  is  still  in  pro- 
gress and  mere  submission  to  it  when  it  has 
been  completed.  In  the  first  case  it  may 
operate  as  an  estoppel,  if  it  have  'induced 
action  infringing  a  right.  In  the  second  case 
submission  could  not  change  the  past,  and 
the  right  of  action  once  vested  cannot,  at  all 
events,  as  a  general  rule,  be  divested  without, 
accord  and  satisfaction.  Estoppel  by  acqui- 
escence has  no  application  to  an  ex  post  facto 
submission  not  amounting  to  ratification  and 
inducing  no  action  or  oriiission,  and  is  conse- 
quently insufficient  to  constiut?  what  in  such 
cases  would  be  necessary  accord  and  satis- 
faction with  full   knowledge. 

That  acquiescence  after  a  fait  accompli^ 
if  not  prolonged  beyond  the  verge  of  limi- 
tation, is  no  bar  to  a  right  of  suit  already 
accrued. 

That  the  defendant's  possession  was  ad- 
verse to  the  plaintiff,  and  the  claim  not  hav- 
ing been  brought  by  the  plaintiff  within 
three  years  of  tbe  cessatioa  of  his  disability 
was  time- barred. 

That  fhero  can  be  adverse  possession  of 
a  limited  interest  in  property  as  well  as  uf 
the   full  title   as  owner,     THAKORE    FATE- 
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SINGJl    DIP.-ANGJI    V.   BAMANJI    ARDE- 
SHlll  DALAL.    6  B  L.  R.  274-27  B  516. 

Hce   Jor   oihtr    facts     Col.     37    and     Evidence, 
No.    10. 

7  SUa  Ram  Appashet  v.  Sridhar  Anant 
Prahhu—  AibUratio')i — Jtint  Hivdu  family — 
Minor  7nevibprs--Manage.r's  pmver  to  refer 
dis2)utes  to  arbitration. 

A  manager  in  a  joint  Hindu  family 
represents  tlie  family,  aiid,  in  the  absence 
of  fraud  or  collusion,  his  acts  are  binding 
on  the  other  merabors  of  the  family;  it  is 
competent  for  him  to  refer  any  matter  in 
which  the  family  is  interested  to  arbitration. 
Any  minor  in  the  family  would  bo  bound 
by  Ihe  reference  and  conRcquently  by  the 
award    raado   upon  it.     BaLAJT    NAUaYAN 

V.  NANA   BABAJI.    6  B  L  R  95- 

(2)  Act  dy. 

8  Gardazi  Sayad-s  of  Multan  District — 
Limitation  —  Kffoct  of  entry  in  wr jibularz 
119    P   L.  B.    1901    Col.  790  P.  II. 

(3)  Admission  by   pauty. 

9  Right  to  specific  performance — Failure 
of  consideration.  2  A.  L.  J.,  31  Col.  512 
P.    II. 

10  Of  a  law  point— Transfer  of  Property 
Act  (IV  of  1882)  section  41— Consont--Ee- 
toppel.  AWN  1906  P.  182—3  A  L  J  534 
Col.    240   P.  I. 

11  Has  no  connection  at  all  with  the  ques- 
tion whether  a  document  is  liable  to  regis- 
tration or    not.     3  N  L  R    72    Col.    880    P.    I. 

12  Mistaken  or  untrue— Suit   by    plaintifi 
for  possession  as    h'-ir    of    his    father  -Defen- 
dant alleged  the  plaintiff  to  have  been    adopt 
ed  by  another — Admission  by    plaintiff  of    his 
having  been  so  adopted — Natiarn  of   such    ad 
mission.     4  A  L  J  102  Col.    26;  P.  11. 

13  Now  of  one  lease  then  of  another  or 
whether  slopped  from  relying  on  the  first 
lease  in  High  Com  t.--B  \IDY a  IT  \TH  DUTT 
V.   KA:\1K1  KANT  GUPTA.     6  C  L  J  572- 

S<ie  Lease 

(4)  Admission  by  pleader 

14  On  point  of  law -Hindu  Law — Grand- 
fathcr^s  debts— Grandson's  linbiliiy — Pleader — 
Admission  on  a  pure  question  of  laio. 

According  to  the  Mitakshara  a  grandson 
is  not  liable  to  pay  a  debt  wliich  his  grand- 
father contracted  as  a  surety  unless  the  latter 
in  accepting  the  liability  of  a  surety  received 
some  consideration  for  it. 

Joint  family  property  is  liable  in  the 
hands  of  sons  and  grandsons  only  for  debts 
which  they  are  bound  by  Hindu  Law  to 
pay. 

A  party  is  not  bound,  generally  speaking, 
by  a  pleader's  admission  in  argument  on 
what  is  a  pure  question  of  law  amounting  to 
no  more  than  hi.s  view  that  tlie  question  is 
unarguable.  NARAYAN  v.  VENMCATA- 
CHAllYA,     6  B  L  R  484-28  B  408 

15  Of  pleader — Hindu  L.aw  — Grand  fa- 
ther's debts  and  grandson's  liability — Plea- 
der's admiscion  on  a  pure  question  of  law.  6 
BLR  434  Col  2043  P.  1. 

16  Hiudu  widow — Legal  necessity — Docu 


Estoppel     (Contd.) 

mont,  cancellation  of.     9   C.    W.  N.  C36   Col. 
186U  P. T. 
(5)     Agkeement. 

17  Land-revenue— Assessment —Increase  of 
assessment  —  Grant  of  land  in  perprtuify  — 
Grant  by  Gavnkars  of  a  village  —  Grant  con- 
curred in  by  Government  atid  its  ptedeeeeeor^ 
llinhi  of  enliancf'/nirnt. 

The  Gavukars    of    a    village    granted    ia 
1801  the  lands  in  suit  to  the  plaintifla    grand- 
father, who  U'ldertrok  to    keep    the    embank- 
ment in  repair  aiid  to  keep  water  from    rush- 
ing in,  and  the  Gavukars   passed  a   documeijb 
to    the    elTr-ct     that    plaintiff's     grandfathfr 
should  hold  the  lands   in    suit    permanently, 
that  no    increase    on    any   account  would    be 
made,    either    by  Government  or   village,  and 
if    any   increase   be   made,    they    would    pay 
it  out  of  the    village   revetues.     In    1804    the- 
Chief  of  Sawantwadi,    and,  in  1807,    the    Kil- 
ledar  of    Bharatgnd    passed    orders    in    terms 
of  the  above  document.     In  1812,    the    share 
of  the    Chief    of   Sawantwadi,  in    the    village 
and    in  1845  46  that  of  Bharatgad    passed    to 
British   Government,    who    till    1889    treated 
plaintiff's  lands  as  katuban  and  as.-.essed  them 
as  such      In    1889    the  British   Government, 
through  its  Special    Survey  Officer,    informed 
the  plaintif!  that  his  lands  could  not  be    con- 
tinued as  katuban,  and  claimed  Rs     1,035   as 
arrears  of  assessment  for  1889  97,    which    the 
plaintiff    paid    under    protest.     The  plaintiff 
filed  a  suit  for  recovering  this  sum  : 

Held,  that  plaintiff's  claim  should  ba 
awarded,  as  bis  case  fell  within  the  (-quitabe 
prirciple  which  protects  one  who  expends 
money  on  the  improvement  of  land  under  on 
expectation  of  an  interest  Iher'in  created  or 
encouraged  by  its  owi'er.  THE  SECBK- 
TARY  (  F  STATE  FOR  INDIA  lNCOU^'Clr^ 
V  DATTA  TRAYA  RAYAJI  PAI.  3  B  L. 
R,  923-26  B  271. 

15  To  abide  by  comnnissioners  finding- 
Appeal  against  decree  based  on  —  Commis- 
sioner's report  where  parties  h«vd  agreed  ta 
abide  by  his  report.  29  C  306  Col  1472 
P   I. 

16  Appointing  minor  agents — ]\Iinor — 
Contract  of  agency  on  behalf  of  minors 
entered  into  by  their  guardian — Novation  — 
Presumption.     4    B    L  R    627  Col     2077  P  I. 

(6)— Alternative    Claims — 

17  Po.'isession  of— Widow  entitled  to 
maintenance  and  not  to  life  estate — Hindu 
Law- Miu>k>hara  — Widow's  right.  29  C  664 
Col  2072  PI. 

(7)— Appeal- 

Ig  Locus  standi  to  appeal.  Mortgagee's 
suit  for  foreclosure.  24  A  179  Col  634 
P    I. 

19  Hindu  Laio  — Maintenance — Widow's 
right  to  inaintenance  — Change  on  family  2''0- 
perty. 

The  maintenance  of  a  Hiudu  widcnv  is 
not  charge  upon  tlie  cstaie  of  her  deceased 
I.usbaud   uutii  it  is  fixed    aud  charged    apoa 
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tho  orttatn  liy  a  decree  or  by  agreement,  and 
the  widow'.s  right  is  liable  to  bo  defeated 
by  a  tran^for  of  the  baabinid's  prop-^rty  to 
tkbona  Jldr  purchaser  for  value,  even  with 
tihe  knowlcidge  of  tho  widow's  claim  for 
maiiiteuance,  nnlorts  the  trail Hf«r  has  fur- 
ther been  made  with  the  intention  of  de- 
feating tho  widow's  cliiira.-S  D  A  N  W 
P  1S6i  Vol  I  ji  2:'8,  a  B  ^111  404,  22  All  326 
Tpf erred  to.  THE  BIIAHTPUU  STATE  v. 
GOPAL  DEI     w  N  A  1901  P  207. 

20  Small  onuse  -Trial  by  a  judge  having 
powers  of  a  small  oautie  court.     25  B.  417  Col. 

1341  P.  r. 

(8)  Application  on 

21  EjecLment,  suit  for — Dispute  between 
rival  vendees.     10   0.  W.  N.  747    Col.  242  P.  I. 

82  I's  effect  on  geucral  law  of  the  laud 
U.  B    R.  1907  P.  6  (Contvach)  Ool.  251  P.  I. 

(9)  APPrvOBATION  AND  REPROBATION 

23  Plfodings—Dofcndant  approbating  arid 
reprobalivg. 

Held,  that  it  is  a  sound  piinciplo  of  law 
that  as  between  the  same  litigants  defendant 
cannon  defeat  the  claim  of  the  plaintiff  by  a 
plea  negativing  a  contention  successfully 
a'vanced  by  him  in  a  former  suit,  if  he 
thereby  approbaics  and  reprobates.  VARAJ- 
LALSOLOTi'.  BHAIJI    NaGARDaS.     QB 

L.  R  U03 

24  i^ppeal  to  Privy  Council-Act  of  Gover 
nor-G  n,-ral  of  India  in  Council-Act  of  State. 

The  petitioner  applied  for  leave  to  appeal 
to  Privy  Council  against  an  order  of  the 
Governor  General  jf  India  in  Council  remov- 
ing him  trom  the  Government  of  the  State  of 
Punua. 

Held  that  the  act  was  clearly  a  political 
act— an  act  of  State -done  by  the  Viceroy 
in  Council  in  the  interest  of  the  State  of 
PaLina,  and  tho  iuhabiLauls  o[  Pauua,  and 
for  the  peace  and  good  Government  of  In- 
dia generally,  and  the  Privy  Coui  cil  were 
precluded  from  entertaining  a  petition  for 
Ifcave  to  npp'-al  rigaiust  an  act  of  that  cha- 
racter. IN  RE  MAHARAJAH  WADHAYA 
SINGH.    6E.  L  E.  768(P.  C). 

25  Legal  representative,  meanin</  of— Per- 
sonai  dec I'ee— Decree  against  life  holder  - 
Holdirg  property  with  power  to  litigate  in 
respect  o;  it— Esecutiou  against  successor, 
8  C.  W.  N.  84.3  Col.  1146  P.  1. 

(10)     Attestation  OF  DEEDS 

26  Impvovemeuts  by  a  stranger  on  an- 
other's property- Equitable  right,  compenea- 
tioo  for — Improvements.  2  N  L  R  34  Col 
668   P   I. 

(iJ)  Award. 

27  Award— Specific,  enforcement  of.— 
Where  the  award  directed  that  the 
lessee  should  sue  and  obtain  decrees  against 
the  tenants  for  the  arrears  due  from  them, 
and  tijat  on  his  execuong  a  sale  deed  of 
thof-e  decrees  to  the  lessor,  the  latter  siiould 
pay  to  the  lessee  the  amount  entered  in 
the    dtcrees. 

Held,    that  a  decree  for   specific    enforce- 
ment    of     the     award     coulu      properly     be 


E-itoppol     (Contd.) 

made  in  such    a  case. 

When  -i  party  to  an  agroomont  referring 
di.sputes  to  arbitration  liaa  chosen  to  accept 
and  act  on  the  award  of  the  arbitrators, 
as  if  it  were  a  good  and  binding  award,  and 
has  taken  all  the  advantages  it  gave  him3 
ho  cannot  be  allowe'l  to  say  tha'.  h^i  wa,, 
not  bound  by  it.  BRTJ  M  )IIAN  LAL  u. 
SHUM  SINGH,     W  N  A  1901  P  208. 

(12)  Benami  Transation  -T'lea  op, 

28  Suit  against  bonamidar  when  main- 
tainable. 4  C.  L.  J.  22  -10  C.  W.  N.  650  Col. 
21  P   I. 

29  Banami  Transaction,  8  0.  W.  N.  620 
Col.  22  P.  I. 

30  Sale  by  real  owner  under  fictitious 
deed —Purchase  by  third  person  from  the 
fictitious  vendees  with  consent  of  and  ou 
representations  made  by  the  real  owner  — 
Real  owner's  right  to  set  up  hia  title  against 
second  purchaser.     2  A.  L.  J.  97  Col.  19  P.  II» 

( 13)  I'lmCUMSTANCES  BY  . 

31  Widow  by— Hindu  Law — Widow's 
power  to  alienate— Consent  of  the  only  m«,U 
rev,;rsioner.     25  B,  129  Col.  2136   P.  1, 

(13)  CiP.CUMSTANCES  BY, 

32  Fxlse  dcscilptijn  in  the  Register  "kept 
ZDider  B>:gistration  Act. 

If  a  purchaser  or  mortgagor  is  responsible 
for  the  insertion,  in  the  register  kept  uadar 
the  Registration  Act,  of  ac  inaccurate  des- 
cripMon  of  the  property  acquired  by  him.  and 
a  subsequent  purcbasar,  in  the  belief  that 
the  description  in  the  register  is  correct,  takeg 
a  conveyance  for  value  of  that  very  property 
under  the  impression  produced  by  the  des- 
cription in  tho  register,  that  it  has  not  beau 
dealt  with,  then  tha  court  may  under  appro- 
priate circumstances  be  justified  in  holding 
that  :he  doctrine  of  estoppel  is  applicabla. 
SAKHA  RAM   GANGADHAR,  IN    R£l.     5  B. 

L-  a  S5- 

(14)  Companies  CASES. 

33  Company  riiiusing  to  recognise  tho 
purchaser  as  share-holder  after  granting 
pucca  receipts.     3  B.  L,  R.  86    Col.    474  P,  II. 

34  Execution  of  decree-Parties  are  bound 
by  the  compromise  made  by  them,  29  C.  577 
Col.  494  P.  II. 

(15)  !  '  OMPKOMISE  DECREE. 

35  Sale  proclamation — Contents  of— Iq- 
vestigation.     31  C.  t>22  Col.  1499  P.  I, 

36  Hard  and  unconscionable  bargain — • 
Money  lent  undor  pressing  nece.5sity  -Com- 
pound interest.     8.  O.  0.  193  Col.  607  P.  II. 

(16)  COUDUCT   BY. 

37  Execution  of  rent  decree-Third  person^s 
property  sold  — Decree-holder  not  liable,  for 
negligence,  but  wrongful  act  -Estoppel,  by  con- 
duct. 

A  rented  a  serai  from  B,  for  his  machin- 
ery for  four  months,  paying  one  month's 
rent  in  advance,  C  with  ^'s  permissiou 
stored  his  turbine  in  the  same  place.  Subse- 
quently A  removed  his  machinery,  but  C's 
tu'bine  remained  in  the  serai.  B  sued  A^ 
for  rent  unpaid  and  got  an  exparte  decree 
in       execution      of     which      he      sold      up 
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A 'a  turb'ne,  A  then  bued  B.  for  the  value  of 
tlie  lurbiDO  ; 

11  Id,  that  the  suit  oould  not  bo  consi- 
dered H8  an  action  for  tort  on  account  of 
iit'glig.jnce,  but  that  the  defendant  Wdtj  ac- 
countable to  plaintid  in  damag-3s,  thouf^h 
bis  wrong-duiiig  was  uninionlional,  as  on 
an  action  for  convoiciion.  Tbo  quoijt-iou  of 
contributory  negligence  could  only  arise  in 
the  case  of  an  action  based  on  negligence. 
The  pi-aiiitifl's  neglect  in  so  far  as  it  excused 
the  defendant's  wrongdoing,  could  only  bo 
takuu  into  accoujit  in  a.saeasing  damages, 
by  requiring  the  plaintiff  to  prove  strictly 
the    dauitig*   suffered  by  him. 

Ou  the  question  whofch.-r  the  plaintiff 
was  estopped  by  his  conduct  from  alleging 
the  turbine  to  ba  his  and  whethor  he  should 
beht-ld  to  have  represented  it  to  belong  to 
H,  held  that  there  was  no  represontatiou  by 
tlie  plaintiff  on  which  any  reasonable  man 
could  hold  Lhnt  the  tuibino  bcl'iiged  to  H, 
aiid  Ihat  the  plaintiff  by  omitting  to  notify 
the  goods  to  be  his  could  not  be  held  to 
have  intentionally  permitted  the  defen- 
dant to  believe  the  tuibiue  to  be  H's,  and 
that  he  was  not,  therefore,  estopped  from 
alleging  it  to  be  bis.  5  B  L  R  App.  71,  3  B 
74,  3  B  L  R  413,  11  B  H  G  R  46  referred  to 
and  20  C.  296  followed.  PARME3H.\RI  DAS 
V.    BASHESHAR    NATH.     129    P  R  1908. 

38  By  conduct — Evidence  of  intention 
necessary.  JANGI  NaTH  u.  JANKI  NATH. 
2  A  L  J  225-     S^^  JJindiL  Laio—  Joint  family. 

39  Equities  between  prior  and  subsequent 
mortgagees.     1   A  L  J  590   Col.    646  P  I. 

(17)     Consent. 

40  Continued  arrangement  when  binding 
4  C.    L.  J.  323  Col.  242  P  I. 

(81)     Consent  okder 

41  Bequest  of  annuity  to  daughter  and 
after  her  to  her  children  29  B.  133  Col.  2033 
P.  I. 

42  Decree  set  aside  on  appeal  and  suit  re- 
manded by  coiiHent  of  parties  for  trial  on 
merits,     25  A.  137  Col  1628  P.  I. 

(19)  Contract 

43  Attempt  by  party  to  rescind  agreement 
of  which  his  heirs  afterwards  seek  specific 
performance.     31  C.  584  Col.  248  P.  I 

(20)  Definition  of 

44  Definition. 

Estoppel  is  a  rule  of  evidence  which  in 
certain  circumstances  precludes  a  person  from 
establishing  real  facts  and  compels  him  to 
abide  by  a  certain  conventional  set  of  facts. 
MEHEUALLY  MOORaJ  v.  SaKERKUA- 
NOOBAI.    7  B.L  R.  602- 

(21)  Election  by 

45  Bequest  to  widow  — Adoption  a  condi- 
tion precedent— Estoppel.  9.  C.  W.  N.  309 
Col.  506.  P.  I. 

(22)  Elements  of 

46  Evidence  Act,  1872,  Section  Il5-Es- 
io'ppel—Onus. 

The  party  pleading  estoppel  must  estab- 
lish it  clearly  and  by  cogent  evidence.  ABA 
V.  bONUBAl.    3    B.  L.  R.,  832. 


Estoppel     (Co, Ltd.) 

47  Entries  in  pass— Bonus—Effect  of.  25 
B.  499  Col.  10  P.  U. 

48  Revenue— Free  land— Suit  for  pre-emp- 
tion with  ro^pect  to  -Nazul  or  G'>vcrnmeat 
land  held  r.:vouue  free  whether  oousiitutea  a 
mahal  with  th«  rest  of  the  village.  10  O.  G. 
257  Col.  671  P.  II. 

49  Execution  of  decree — Interest  awarded 
by  decree  of  first  court— Decree  of  appellate 
Court  silent  as  to  interest -tL.xecutioii  p  jst- 
poued  from  time  to  time  on  judgment  debtor 
agreeing  to  p.i.y  mferosi  as  mentioned  in  the 
application  for  execution.  0  B.  L.  R.  217 
Col.  320  P.  I. 

50  Alienation  of  pjrtion  of  share  in  the 
Narwa.     6  B,  L.  R.  428  Col.  188  P.  II. 

51  statement  known  to  be  fal.sa  by  person 
to  whom  it  is  mad«.     30  C.  539   Col.  'i.m  P.  I. 

(23)  Evidence   Regabdinq. 

52  Advci^e  possession  by  strangar — 7  B 
L    R   836   Col    2065  P    1. 

53  Evidence  Act  (I  of  1872),  Section  115 
—  Eduyjjti. 

In  a  suit  for  preemption  in  respect  of 
a  sale  effected  in  June  1895  it  was  conten- 
ded on  behalf  of  the  pre  emptor  that  the 
vendee  held  no  lands  w'^icli  gave  him  the 
right  of  suit,  having  previou»ily  parted  with 
all  his  land,  and  that  Lie  was  estopped 
under  Section  115  of  the  Bvidence  Act  from 
showing  that  hu  held  any  such  lands  by 
an  allegation  made  by  him  in  a  written 
statement  filed  ou  the  7th  January  1897  in 
a  suit  for  preemption  instituted  by  another 
person  against  him  as  vendee  of  cortaia 
laud. 

Held,  that  Section  115  of  the  Evidence 
Act  was  not  applicable  until  in  was  estab- 
lished that  the  vendee  intentionally  caused  or 
permitted  the  pro-empijor  to  balieve  that  he 
had  no  lands  on  the  date  he  filed  the  writ- 
ten statement,  and  that  in  coocequence  of 
that  belief  the  pre-emptor  foreboro  to  sue 
for  pre-empt'on  in  resp'ict  of  the  laud.  TdU- 
HA.MMADl    V.   GOKAL     CHAND.     26    B    L 

R   1903- 

(24)  Execution   Cases. 

54  Order  for  substitution  of  the  heira 
of  the  deceased  judgment  debtor — Sale  pro- 
clamatioa-31    C   822  Col    874    P    II. 

55  Decree  payable  by  instalments  -De- 
fault in  p-ivmont  of  instalmou ts.  AWN 
1J05   P    203 --28    A    219    Col    1792   P    I. 

56  OliJHJiiun  by  de.endant  that  S,  244 
barred  a  separate  suit.  11  O  VV  N  145  Col 
1121    P  I. 

57  Sale  of  non  transferable  holding — 
Landlord  and  tenant— Knowledge  of  judg- 
ment debtor  -ConfirniaLiou  sale — 9  C  \V  N 
1)72    Col    1082    P    I. 

58  Sale  in  eX'^cution -Objection  by  jidg- 
mtnt  debtor  alter  sale  thnt  property  not 
saleabb.     A  W  N    1907  Col.  193,  155  P  1. 

59  Decree  fi)r  sale  of  property  not  liable 
to  attachment  or  sale-Olijection  not  raised  ia 
original    suit    but  raised    against    applicaiioa 

(  f(,r   ex'cutioii— A     W    N    1905    P    138-27    A 
,  504    Col    1043    P  1. 


(    9r>9    ) 


DIGEST  OF    OIVIL    OASES 


(     960     ) 


Estoppel    (Gould.) 

60  AppliQn,tion  to  sot  asido  sale— Parties 
— Bonami  purchase.  31.  0.  6(>J  Ool.  1549  P. 
I. 

61  Auction  purchase — Pormanonfc  lease 
by  an  occupancy  raiyat — G  G.  W.  N.  916  Ool. 
108  P.  II. 

(25)  Executor. 

62  A  suit  is  commenced  by  the  presenta- 
tion of  the  plaint  1  l\t.  L.  T.  71  Col    lOGG  P.  I. 

(26)  Facts  a.nd  Law,  questions  of. — 

63  Construction  of  docmn''.nt — Sale — Mort- 
'Qage  —  Estoppd — Question  of  Law. 

Whorj  the  executant  in  consideration  of 
a  specilied  sum  transferred  land  to  another 
as  security  or  the  amount  and  the  period 
for  redeeming  the  Law  was  fixed  at  three 
months  and  it  was  provided  that  if  the 
land  was  not  redeemed  within  three  months 
bo  would  have  no  right  to  claim  the  property 
and  there  was  no  provision  as  to  payment 
of  interest. 

Held,  that  the  document  must  be  deemed 
to  be  a  mortgage   and  not    a  sale. 

The  question  of  estoppel  is  a  mixed 
quettion  of  law  and  fact  and  parties  are  enti- 
tled to  adduce  evidence  to  support  or  nega- 
tive the  estoppel  pleaded  in  the  case. 
NAGINDA8  HARJIVANDAS  v.  KARA 
JESANG.    6  B.  L   R.  630. 

{21)    Heirs. 

64"  Father  and  son—Dayahhaga—Mussam- 
mat  Etwaria  v.  Chandra  Nath  Mukh'>.rjp.e~ 
Hindu  Laiu—Dayabhaga — Ancestral  dioelling 
house— Improvments  by  son— Father's  right  to 
ejecttson — Estoppel— Injunction  restraining  son 
Jrom  trespassing. 

The  plaintiff,  a  Hindu  father,  governed 
by  Dayabhaga  sued  the  dotendant,  his  son, 
for  his  ejectment  from  aucesbral  dwelling 
bouse  and  for  an  injunction  restraining  him 
from  entering  the  house.  It  was  found  that 
the  defendant  had  spent  a  considerable  sum 
out  of  his  own  earnings  in  improving  the 
bouse  and  redeeming  some  of  its  portions 
from  mortgage.  It  was  further  found  that 
before  suit  the  son  had  commenced  to  ill- 
treat  his  father  and  to  behave  in  such  a  man- 
ner as  practically  to  destroy  the  peace  of  the 
family. 

Held^  that  the  claim  must  be  decreed, 
the  plaintiff  not  being  estopped  in  any  v^ay 
from  seeking  the  relief. 

That  as  the  suit  was  tried  by  a  Court  not 
competent  to  try  the  question  of  title  to  the 
bouse  in  suit,  it  being  beyond  its  pecuniary 
Jurisdiction,  the  injunction  would  remain  in 
force  till  the  defendant  succeeded  in  obtain- 
ing, if  he  could,  a  decree  for  possession  of 
the  property  either  in  whole  or  in  part  by  a 
suit  instituted  in  a  Court  of  competent  juris- 
diction. 

The  questions  of  the  rights  according  to 
Hiodu  Law  of  father  and  sou  in  ancestral 
property  and  of  estoppel  discussed.  DH ARM- 
DAS  KUNDU  V.  ANULYA  DHAN  KUNDU. 
8  0.  L-  J   616. 

65  Probate  and  Administration  Act  {Y<,  of 
1881)    Former    proceedings  mUst   be  put   in 


Equitable  relief    (Contd.) 

evidence  to    support    the  plea  of    re.sjudioata. 
9  0.  W.  N.  938  Ool.  O.V)  P.  1. 

66  l^jutering  ou  pioporty  as  waqf  — Heir  of 
wakf  property.     4  0.  L.  J.  424  Co).  243  P.  I. 

67  i'^athor  estopped— Son  estopped— Alie- 
nation of  ancestral  property — Nearest  rever- 
sioner estopped  by  aequiescence  from  ques- 
tioning alienation.  35  P.^R.  1907  Ool.  750  V.  Jl. 

68  G['\lt  by  father  — Rulificatiou  by  son — 
Gift  to  sister — Hindu  Law— Gift  to  femole— 
15.     M.  L.  J.    492    Col    534  P.  II. 

69  Legal  representation — Appeal  to  Privy 
Council — Act  of  the  Governor-General  of 
India  in  Council.  8.  C.  W.  N.  841  Gol.  il. 
P.  I. 

(28)  Instalment   decree. 

70  Whether  execution  is  in  time  is  ques- 
tion of  Law — Instalments.  Default  in  pay- 
ment of.     27  B.  1  Ool   1242  P.I. 

71  Property  held  by  head  of  Mutt — Pre- 
sumption.    26  M   79   Ool   744   P  I. 

(29)  Joint   tort  feasors. 

72  Carrying  of  fraudulent  purpose  into 
execution.     15  M.  L.  J.    478  Col.  550  P.  I. 

(30)  JUDGEM    NT  BY 

73  Purchaser  previous  to  suit— Vendor, 
possession  of— Fraud.     32  0.  357  Ool :  238  P.  I. 

74  By  judgtnent — Issue  not  raised — Resjudi' 
cata — Decree  against  vjidoio  vjhen  hinds  rever- 
sioner s-^Stranger  assisting  a  suit,  when  bound— 
A  judgment  when  binds  succf.e ding  shcb.dt — Civ. 
Pro.  Code  {XIV  of  1882),  S.  138,~Dociamnt, 
Adverse  possession,  pleaded  in  appeal — Limita- 
tion— Fetnale   trustee — Extinguishm&nt   of  title. 

A  judgment  obligatory  upon  either  of  the 
parties  to  the  suit,  is  binding  upon  both,  as 
the  merits  have  been  determined  and  judg- 
ment entered  thereon  in  tlaeir  presence,  it  is 
conclusive  upon  both  of  them  until  reversed. 
13  C.  352  (356)  ;  15  M.  477  ;  7  A.  600  (F.  B.) 
(619);  8  A.  324  (332),  referred   to. 

Quaere  Whether  in  the  case  of  equitable 
estoppels,  there  may  not  be  exceptions  to  the 
rule. 

A  party  will  be  concluded  by  a  former 
judgment, if  he  could  have  used  it  as  a  pro- 
tection, had  the  judgment  been  the  other  way 
and  a  person  can  claim  the  benefit  of  a  judg- 
ment, as  an  estoppel  upon  his  adversary,  if  he 
would  have  been  prejudiced  by  a  contrary 
decision  of  the  case. 

Res  judicata  would  apply,  although  no 
issue  has  been  expressly  raised.  The  test  is, 
whether  the  question  so  raised  by  the  parties 
in  their  pleadings  was  actually  submitted  by 
them   to  the  Court  and  adjudicated  upon. 

An  estoppel  is  not  confined  to  the  judg- 
ment but  extends  to  all  facts  involved  in  it  as 
necessary  steps  or  ground  work  upon  which 
it  must  have  been  founded,  28  M.  338  referr- 
ed tj. 

Partition  can  take  place  only  upon  the 
assumption  that  both  the  parties  are  interest- 
ed in  the  subject-matter  of  the    litigation. 

A  decree  obtained  upon  a  fair  trial  in  a  suit 
by  or  against  a  Hindu  widow,  or  daughter 
or  mother,  is  effectual  as  against  the  rever- 
sioner, unless  it  can  be  successfully  impeach- 
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ed  on  special  grounds  9  M  I  A  539  (604)— 2  W. 
R.  (P.  C.)  31  ;  11  I.  A.  197-11  C.  180  ;  20  I.  A. 
183-21  C.  3  ;  I.  G.  L.  J.  40—27  A  37  ;  28  A 
241,    referred  to. 

A  stranger  promoting,  litigation  or  as- 
sisting a  suit,  does  not  make  him  bound 
by  the  judgment.  His  being  an  agent  or 
attorney  or  aiding  any  party  does  not  oa- 
top  him  from  impeaching  the  judgment, 
but  where  he  is  so  ideoufied  in  interest 
with  one  of  the  parties,  that  he  might  have 
been  a  party  himself  and  might  iiave  par- 
ticipated in  the  conduct  of  the  proceedings, 
and  whore,  as  a  matter  of  fact,  though  not 
on  the  record,  he  has  taken  a  direct  in- 
terest in  the  institution  and  progress  of 
the  suit,  has  actually  controlled  Lhe  pro- 
ceedings, examined  witnesses,  and  preferred 
an  appeal,  he  may  be  estopped  by  the  judg- 
ment quite  as  much  as  the  party  on  the 
record.  25  A  300 ;  00  Am  Dec  575  refer- 
red  to. 

A  judgment  against  a  former  shebait  is 
binding  upon  succseding  shebaits,  who,  in 
fact,  coubtituto  a  continuing  representation 
of  the  idol'd  property  2  I  A  145  (152)— 14 
B   L   K   450—23    W    R    253,    referred    to. 

S.  138  of  the  Code  of  Civil  Procedure 
is  a  safeguard  to  prevent  fraud  by  the  tardy 
production  of  suspicious  documents  and  not 
to  shut  out  formal  evidence  beyond  suspi- 
cion, such  aa  certified  copies  of  public  do- 
cuments like  records  of  Government  or 
judicial  procceedings. 

If  a  document  has  been  received  and 
acted  upon  a  Court  of  appeal  ought  to  be 
very  slow  to  interfere  with  the  exercise  of 
discretion  by  the  original  Court  13  M  I  A 
77—12   W    R   32   (P   C)    referred    to. 

If  the  question  reduces  to  one  of  law 
upon  facts  admitted  or  proved  it  is  not  only 
oompatent  to  the  Court  but  expedient  in  the 
interest  of  justice  to  entertain  the  plea  of 
adverse  possession  ;  the  plaintiff  may  be  al 
lowed  to  sucotsd  on  a  tills  by  adverse  pos- 
session pleaded,  for  the  first  time,  in  the 
Court  of  appeal,  if  such  a  case  arises  on 
the  facts  stated  in  the  plaint  and  the  de- 
fendant is  not  taken  by  surprise.  28  I.  A 
81  ^88)— 24  M.  387  referred  to. 

The  effect  of  a  statute  of  limitation  must 
be  determined  with  reference  to  the  actual 
state  of  the  title  when  time  begins  to  run, 
and  when  the  time  has  once  commenced  to 
run  against  the  absolute  owner,  no  subse- 
quent alteation  in  the  title    will  stop  it. 

Excepting  the  casesof  succession  a (icftuf- 
fer  estate,  during  the  incumbency  of  a  female 
trustee,  resides  in  her  as  fully  and  effectually 
as  it  does  in  a  male  trusteeiand  in  such  a  case, 
the  male  trustee  who  succeeds  reversionary 
hsir,  cannot  claim  the  benefit  of  the  Art. 
141  of  ths  Limitation  Act. 

If  the  title  of  the  true  original  owner  has 
been  completely  extinguished  by  adverss  pos- 
session, even  if  he  should  re-acquire  posses- 
sion, he  is  not  thereby  remitted  to  hia  origi- 
nal title.     11  B.  U  B.  237  ;  21  A.  204  ;  1  F  and 
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:  F.  27  =  27  L.  J.  Ex  207;  21  W.  R  093 
(Eng),  referred  to.  LILAB  vTI  MISHAIN  v. 
BISHUN  CHOBEY,  6   C   L- J-  621- 

75  P'lrtition  decree — Mortgagee  no  party,  if 

bound Mortgagee     takes     no     aduantage     of 

judgement — Estoppel. 

HeUl  that  the  judgment  and  decree  in  a 
partition  suit  to  which  a  prior  mortgvgoe  is 
not  made  a  party,  are  not  binding  u^)jri  the 
mortgagee  (1)  12  W  R  302;  (2)  4  C  092  (3)  8  A 
324  ;  (4)  22  C  304;  (5)  152  U  S  R  301  ;  (0^  130 
Fed.  Rtip.  152  ;  (7)  121  Fed.  Rep.  874  ;  (S)  75 
Fed.    Rep.     929  ,  followed. 

In  such  a  case  he  cannot  take  advantage 
of  any  finding  in  the  said  jad^mout.  The 
estoppel  must  be  mutual  19  W.  K  114  relied 
upon.  SUR.JA  Pil03\D  THaKUR  v.  RAJ- 
MOHAN  TOPEDAR,      8  C-  L-  J.  478- 

(31)     Landlord  and  Tenant. 

76  Buildi'ig  -Presumption  as  to  perma- 
nent tenancy  —  Confusion  of  boundaries.  5 
C.  W.  N.  840  Ool.  233  P.  II. 

77  Denial  of  landlords  title  by  tenant — 
Landlord  and  Tenant  —  Lease  — Tenant  for  a 
term  of  years — Suit  for  recovery  uf  possession  — 
Tenant  to  surrender  possession  after  expiry  of 
lease — Estoppel. 

A  tenant  is  estopped  from  denying  the 
title  of  the  landlord  who  lets  him  into  pos- 
session. 

Where  a  tenant  entered  into  possessioa 
under  a  lease  granted  to  him  by  the  land- 
lord and  during  the  period  of  his  tenancy 
nothing  occurred  which  could  be  treuited  «»d 
an  ouster  of  the  tenant  so  as  to  operate  as  a 
determination  of  the  lessor's  rights  as  they 
stood  at  the  date  of  the  lease  by  him  to  the 
tenant. 

Held,  that  even  apart  from  the  right  oJ 
the  landlord  under  the  covenant  to  recover 
pDsaession  at  the  expiry  of  the  term  of  the 
lease,  the  tenant  was  bound  to  surrender  afc 
the  expiry  of  the  term.  BANKALA  VITTIL 
USMAN  KOYA  v.  CUlDNlAMOK  KAUSA 
AKOTH,    15M-LJ-368. 

78  Denial  of  landlords  title  by  tenant — 
Benami  purchase  — Revenue  sale.  28  M.  526 
Col.  18  P.  II. 

79  Denial  of  landlords  title  by  tenant- 
Essentials  of— Entry  as  tenant.  4  B.  L,  R. 
904  Col.  2057  P.  I. 

80  Denial  of  landlords  title  by  tenant — 
Pleading. 

I  The  rule   that  a  tenant  is   estopped    from 

I  denying  title    of    his  landlord  applies  only  to 
the    title    of  the    landlolS    who    lets    the  ten- 
ant in.     If  the  tenant  did  not  obtain    posses- 
sion    from    a    person    who    was    only    recog- 
nised   as  landlord     either    by    express    agree- 
ment  or  by    attornment   or  former  acknow- 
ledgment by  payment  or  rent,  he  may  always 
,  show    that  his   conduct    was  due    Lo    mistake 
I  or  ignorance    of  facts    relating    to   title,    mis- 
I  representation  or  fraud.     3  Biag.     474    relied 
!  on.     KETU      DAS     v.     SURENDRA     NATH 
siNH/\.    7  C  W  N  669- 
j      80  (*»)     Denial   oi    landlords    title    by    ten- 
ant—Amendment   of    plaint.     7   C    W  N   575 
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Col.    i!42  P.  I. 

81  Encouragement  of  anothor  by  laud- 
lord  lay  ouL  nioiiby  on  his  laud  undor  ao 
expectation.     28    0    093    Ool    3ii9     P    U. 

82  Patia,  objection  to — Landlord  and 
tenant— Suit  for  rent—''  IndefinitanQss" -Estop- 
j)el    by  conduct    uj  tenant. 

A  clause  in  a,p(i[f.a  providing  that,  in 
the  event  of  the  tonaut  raisiof^'  wet  ouiti- 
vatiou  on  dry  land  with  Sircar  water,  he. 
should  pay  iacreased  rent  occordiug  to  the 
rent  of  the  neighbouring  wot  lauds,  is  not 
bad  for  indofiaitouess.  There  is  a  material 
di.stiriotion  between  the  power  of  the  Court 
in  dealing,  in  suits  ui;dor  S.  8  or  S.  9  of  the 
Kent  Recovery  Act,  with  quesuioas  which 
have  not  been  settled  by  contract  or  speci- 
fically provided  for  by  law  and  its  power 
when  dealing  with  a  litigation  arising  out 
of  a  contract  cousiituted  by  an  accepted 
patta.  In  determining  objections  foundod 
on  tlie  alleged  uncerDainty  of  a  terra  in  a 
contract,  the  test  is  not  whether  the  ttrm 
is  in  itself  certain  but  whether  it  is  capable 
oi  being  made  certain.  A  provision  in  a 
2JaUa,  that  the  customary  fees  payable  by 
the  tenant  for  the  services  of  the  village 
accountant  and  other  public  servants  ui 
the  village  would  be  summarily  recovered 
and  charged  with  interest  if  in  arrear,  is 
cot  an  improper  term.  Sembh,  that  a 
tenant  may  ba  estopped  from  objoctiug  to 
the  terms  of  a  patta  where  he  has  ac- 
cepted pattas  containing  similar  terms  for 
a  series  of  years  previously  in  respect  of 
the  same  holding  and  has  by  his  conduct  led 
the  landlord  to  supposfl  that  the  patta 
would  not  ba  objected  to.— SRT^E  SAN- 
KARAOHARI    V.    VARADA    PILLAI.     19  M 

L  J  429  =  27  M  832 

83  Patta,  objection  to— Patta  in  the  name 
of  tonaats— Vendor— Delivery  in  nass  years 
— Objectio!)  for  the  first  time.  ZEMINDAR 
OFETTIYAPURAM  v.  bANKARAPPA  RBD- 
DIAR.     27   ^488. 

See  Madras  Bent  Recovery  Act  (VIII  of 
1365;-S.7,:38,39,40and78.  '  ^ 

84  Purchase  by  landlord  of  a  nan- transfer- 
able holding  in  execution— Previous  mortgage-- 
Estoppel— -Eoidence  Act  (I  of  1872),  S.  1.15. 

In  execution  of  a  money  decree,  the 
landlords  of  a  non-transferable  occupancy 
holding  purchased  tha  holding  after  it  had 
been  mortgaged  by  the  tenants  in  favour  of  a 
third  party. 

Held,  that  in  a  suit  by  the  latt«r  to  en- 
force  the  mortgage,  the  landlords  were  not 
estopped  from  setting  up  the  defence  that 
the  holding  was  not  transferable  without 
their  consent. 

1  A  '^}^}  ^^^  ^^^®  °^  ^^®  holding  by  the  land- 
lords did  not  amount  to  a  representation  that 
It  was  transferable  without  their  consent   but 

only  that  it  was  traasferable  with  their  con- 
sent. 

That  the  landlords  did  not  merely  pur- 
chase the  equity  of  redemption,  the  English 
law  of  mortgage  not  being   applicable   to   the 
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case. 

The  law  of  estoppel  in  this  country  ifl 
couliuntid  in  S.  115  of  the  Evidence  Act  (a^. 
Bllil  Ab^iVlA  rUNNESSA  KATUN  SAliiCBA 
w.  lIARENDltA  LAL  BISWAS.  8  C  L  J 
29- G   W  N  72J. 

85  Ilaiyatwari  Tenure  -  Right  of  occu- 
pants     13  M.  L.  J.  202  Col.   1B30  P.  I. 

86  Tenar  ts — Transfrree's  right  to  question 
landlord's   title — Estoppel — Ejectment  cuit, 

in  a  suit  in  ejuctmoot  by  a  landlord 
against  the  tenant  «,ud  his  trausferoes  ou 
the  expiry  of  the  terms  of  the  tenancy,  tha 
transferees  are  precluded  from  pleading  any 
other  right  that  thoy  may  have  to  possession 
of  the  lauds  {oiz.,  that  he  id  a  member  of  tha 
same  Tawazhi  as  that  of  the  plain  tifi). 
PaUATTaHaTH    KUNKl     M\YAN    v.    PA- 

rattahatii  i\iaiiA:a.dAD.    le  M-  L.  J. 
851 

87  Teaant  alleging  that  landlord  only  a 
benamidar.  141  P.  R.  1906  =  18  P.  W.  R. 
1907  Ool    243  P.   1. 

8S  Teiiuce,  sale  of  —  Sale  subject  to  pay- 
ment of  arrears  of  rent.  6  0.  W.  N.  877 
Col.     118    P.  II. 

89  Representation  by  landlord  —  Rule  of 
equity.  7  B.  L.  R.  27  =  29  B.  580  Col. 
239    P.    I. 

9Q  Vesting  of  interests  of  lessor  and 
lessee  in  lessor  —  Patni  lease.  28  C.  744 
Col.  727  P.  I 

(32)    Minors. 

9i  Compromise  by  guardian--Compromise 
of  uncertain  rights  by  guardian  on  behalf  of 
minor.     15  M.  L.  J.  494  Col.  489  P.  II. 

92     Minor—  Estoppel  by  conduct. 

The  guardian  ol  the  minor  lived  at  Gaya, 
and  the  minor  at  Siiahabad.  The  latter  went 
about  collecting  rents  for  himself  and  he  also 
put  in  a  petition  to  the  Court  that  he  was  over 
eighteen  years  of  age  and  asking  to  be  allowed 
to  manage  his  own  affairs. 

Held,  that  the  Minor  was  estopped  even 
througb  his  guardian  from  suing  again  for 
rents  which  had  already  been  paid  to  the 
minor.     RAM  RATTAN  PERSHAD  v.  SHEO 

nandan  SINGH.  6  C-W.N.  182=29  0- 126- 

98  Representation  by  infant  as  to  bis  age 
-Discretion  of  Court.    30  0   539  Col.  255  P.  I. 

94  His  statement  as  to  age-Duty  of  Court, 
parties  and  pleaders,  3  B.  L.  R.  535  Col.  697 
P.  II. 

(32)  (a)— MiSEEPBESENTATION. 

95  Matter  of  law— "  Mokurari  Istamrari, 
construction  of.     30  C.  883  Col.  153  P.  I. 

(33)  Mistake. 

96  Certainty  of  estoppel — Temple  to  re- 
ceive assessment — Mohini  arrangement  Gov- 
ernment by.     14  M.  L.  J.  379  Col.  936  P.  I. 

(34)  Mortgage  cases. 

97  Co-mortgagors  remark — Endorsement 
on  mortgage  by  the  plaintiff  that  he  waa 
CO  owner  in  the  property  moratgaged  and 
that  he  cor  sen  ted  to  the  mortgage.  4  B.  L, 
R.  25  Col.     648    P.    II. 

98  Construction — Mortgage   of   a  Taluka 
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as   hustobudi — Tho    nature     of   security    for 
plaiutin'8  loan.     9.  C.  W.  M.  TlOCol  22f  P.  I. 

99  Mortgage  drcrfr—ExcciiHon-mle — Sale  of 
property  not  included  in  the  decree  —  No  oljj.'C- 
tion  by  judgment -dihtor-PrivaiR  site  by  heirs  of 
J7cdghient-debtor  —  Blgh's  of  'purchasers  inter  sa 

One  P  raorlgaged  half  of  hia  8lio.re  in  a 
CGvtain  propert,y  to  ono  G,  wl:o  brougbt  a  sui  L 
on  tbo  mortgage  and  obtained  a  decreo  for 
salo  of  the  share  included  in  the  mortgage. 
But  owing  to  some  mistake  or  over  sigh!,  tiie 
entire  Bhare  of  P  wag  put  up  for  sale  and  was 
purchased  by  ono  B,  who  was  a  stranger  to 
the  parties.  The  sale  was  confirmed  in  the 
presence  of  the  parties  and  a  certificalo  of 
Bale  was  granted  to  B,  who  obtained  popses- 
Bion  and  the  usual  dakliil  Jcharij  proceedings? 
took  place.  The  jadgment-debtor  P,  though 
he  had  full  knowledge  of  all  these  proceedings 
raised  no  objection.  After  the  death  of  P, 
bis  heirs  sold  to  H  the  half  of  P'.s  sViaro  in  the 
property  which  was  not  included  in  the 
mortgage  and  H  brougbt  this  suit  againgt  B 
to  recover  possession  of  tho  property  so  sold 
to  him. 

Held  that  H  could  not  be  regarded  as  a 
bona  fide  purchaser,  inasmuch  as  if  he  was 
mot  already  aware  of  the  facts  connected  with 
the  sale  to  B,  he  could  have  easily  ascertained 
them  by  making  enquiries  as  to  how  B  came 
to  be  in  possession.  So,  in  equity,  he  was  not 
entitled  to  succeed  against  B,  who  purchased 
the  property  apparently  in  good  faith. — 
BALDEO     PRASAD    v.     FAKLIE-UD  DIN, 

27  A.  62. 

100  Mortgage  by  alienee  of  talukdar.  26 
B.  757.     Col.     222  P.  II. 

101  IMor'gagor  pleadiug  Registrar's  want 
of  iurisdiction  to  register.  31  C.  146  Col.  298 
P.    II. 

102  Mortgage — Prior  and  puisne  mortgages 
— S^doppd. 

In  1887  B.  m.jrtgagod  the  land  in  suit 
to  K.  who  in  the  same  year  mortgaged  his 
mortgagee  rights  together  with  other  pro- 
perties to  N.  A  further  charge  was  created 
by  K.  in  1890,  by  a  mortgage  which  also 
included  some  of  lands  lietd  by  K.  in  ov/ucr* 
ship  by  purcha.se.  N.  haviug  sued  on  his 
mortgages  of  1887  and  1390,  oblaiucd  a  d  ■- 
cree  in  1896  against  K  personally  as  well 
as  against  tbo  mortgigjd  pr  iporties.  In 
execution  of  his  decree  N  applied  for  actaeU- 
ment  and  obtained  prohibitoiy  orders  u  idjr 
Bectioa  268  of  thu  Civil  Procjduro  Code,  | 
which  enjoined  K  from  racovoring  tbo  moro  I 
gage  mOijey  from  B.  until  furihor  orders. 
IV.  further  obtained  at t,;ichmciit  o.-ders  un- 
der section  276  of  tbfl  Civil  Procedure  Codo. 
B.  with  tbo  leave  of  Coui-t  mortgaged  in 
1896  tho  land  in  suit  to  N.  In  1902  K  brought 
a  suit  for  recovery  of  possession  of  mortgigod 
laud  in  tho  mortgage  executed  iu  his  favor 
in  1887.  N.  pleaded  tbati  tiie  suit  was  barr- 
ed by  limioatiou  aad  on  tiie  ground  of  ac- 
quiesceuco  and  ostopp<3l  B.  in  his  application 
for  leave  to  make;  a  private  alienation  of 
property    to    satisfy   the  decree   of  A',  had  ad- 
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milted    the  mortgage  in  favor   of  JT. 

Hild,  fha'.  tijo  Buit  was  no!,  barred  by 
limitation,  for  under  section  19  of  tho  Limi- 
tatioti  Act,  tho  application  for  leave  to  mort- 
gage made  by  B.  operated  as  an  acknowledg- 
ment    of   K.'n   right   and    naved    limitat'oo. 

21  id,  also,  that  K.  was  Citopped  from 
ques! inning  the  mortgage  of  1898  or  sotting 
up  his  prior  mortgage  rights  as  a  mortgagee 
against  N.  as  ho  bad  led  N.  to  bolieve  th  U 
the  mortgage  of  1896  was  nroper  aiH  accept- 
able to  him.  KANSHI  RA*M  v.  BADDA.  23 
P  L  a  1006 

103  Prior  and  subsequent  mortgagees  — S" la 
in  a  taiit  by  snb^.gitent  mortq  ig"^,  ptin- inj't. 
gagce  no  parly  —  Prior  in^^uygee  billing  at 
sale  without  mentioning  his  own  iiicuinbraitC"  — 
Subseqiieiit  siiit  for  sale  by  prior  mortgagee- 
Estoppel  :  — 

A  prior  mortgagee  sued  for  sale  or  foreclo- 
sure. The  principal  defendant  was  a  puiane 
mortgagee.  The  defendant  obtained  a  decree 
for  sale  withont  making  the  prior  mortgngee 
a  party.  The  property  was  put  up  for  sale  as 
free  from  incumbrances  :  the  plaintiff  bid  at 
the  sale,  but  made  no  mention  of  his  owq 
mortgage,  and  the  property  was  purchased  by 
one  li.  C.  The  plaintiff  then  sued  on  hismorf.- 
gage  and  got  a  decree  for  foreclosure,  bub 
failed  to  obtain  possession.  Held,  that  the 
plaintiff  was  estopped  by  his  own  conduct  in 
bidding  at  the  sale  in  execution  of  the  defen- 
dant's decree  without  disclosing  the  exi8ie"C9 
of  his  own  mortgage  from  di-puting  BC 's 
purchase.— MAUJl  ilAM  v.  MOHAN  SINGPI. 
1907  A  W.  N-  278  ;  4  A  L-  J.  709- 

lOi  Mortgage  "Suit  for  sale  of  morrg-nged 
prnprriy — Sale  proclnnnti^n  notifying  vrop'^rty 
to  be  sold  subject  to  morig'^g-s  sabs  gnen(lypr?v.  d 
invalid— Auction  purchaser's  liabiWy  to  pay 
mortgagor  the  amount  covered  by  such  incum- 
brances. 

In  the  sale   proclamation  issued  in  execu- 
tion of  a  decree  for  sale  of  tho  mortgaged  pro- 
perty it  wag  notified  that  th«ro  were  two  pre- 
vious mortogagt,-s    existing    on    the    prop<iity. 
The  Court  gave   permission    to  the  dc-cr  t-liol 
dor  to  bid    at  the    auction  on  her    ieprcse!ir.x- 
tion  that  on  account  of  the  heavy  iucumbr;ia- 
ces   bidders    migbu    not   corao    forward.     Tha 
decree  holder    purchased    at  the    sale,    which 
was  subsequenliy  coutirmed,  8  out  of  9  vilhtj^ea 
put  up  for  salo.     The  two    m-'rigag.^s    notified 
in  the  proclamation  were  aftervvard.-i  declarod 
iuvalid'by  Court:?,  the    docrue  bolder    andnu- 
oLhcr   person,    purchaser    of    the  9th    village, 
got    possession    without    having    to  discbarge 
the  incumbiancdS  which  had  u-jen    not.fi.jd  in 
the  sale  proclamation,     rauc^upon    the  plain- 
tiff who  had  become  entitled    to    the    prnprie- 
t.iry  rights  iu  the  villagOo  brought  tbo  present 
suit  against  tho    representatives  of  the  d-jcroe- 
holder,   purchaser,  and    another   suit    againsti 
tbo   purchtiser   of    the   9Lh    village  to    compel 
them  to  pay  io  hira,  as  unpaid  purchase  money 
tiifc  aujiis  wnich    the   iQV'-.lid     m-rtg-ges   had 
purported  to  acGure. 
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Held  by  Stanlay  C.  J.  and  Blair  J.  (Bur- 
kitt  J.  dissenting)  that  it  seemed  impossible 
to  liold  tlmt  the. auction  purchaser  who  ad- 
mittedly intended  to  buy  the  property  in 
dispute  subject  to  two  mortgages  wiiich  were 
ppecifiod  in  tlie  sale  prochimation  could 
Miccessfully  claim  to  have  purchased  an  unin- 
cumbered estate  and  the  plaintiff  was  entitled 
io  recover  from  the  purchnsers  such  amount 
of  the  mortgage  debt  socured  by  the  previous 
mortgages  as  was  proportionate  to  the  value 
of  tho  property  the  equity  of  redemption  of 
which  h:ul  been  purchased. 

/Vr  Bnrkilt  J.  that  the  purchaser  took  the 
risk  of  ijaving  to  pay  for  those  incumbrances, 
if  valid,  and  as  they  turucd  out  to  be  void 
there  was  no  reason  why  she  should  be  com- 
pelled to  discharge  them.  INAYAT  SINGH 
V.  IZZAT-UN  NISSA  BEGAM.  A.  "W.  N. 
1304  P.  174  =  27  A.  97  (F  B  ) 

105  Prior  mortgagee  no  party  to  a  suit  on 
a  subsequent  mortgage.  A .  W.N.  1905  P.  263 
—28  A.  249  Col.    1792    P.I. 

106  Bedempli&ii  — Prior  mortgagee's  right  to 
compel  puisne  mortgagee  to  redeem  ivhole— Es- 
toppel by   defence   raised  in  the  previous  case. 

By  a  mortgage  of  1879  and  a  subsequent 
agreement,  S  became  the  mortgagee  in  posses- 
sion, for  i2  years  of  a  4  annas  sbare  of 
K.  and  an  8  annas  sbare  of  B.  in  two 
villages.  K.  mortgaged  in  1888  his  4  annas 
share  for  30  years  to  the  plaintiff,  who  redeem- 
ed the  mortgage  of  1879  and  took  possession 
of  both  shares.  B.  mortgaged  his  8  annas 
sbare  to  the  defendant,  in  1897,  who  then  sued 
the  plaintiff  for  redemption  of  that  share  on 
the  payment  of  the  amonnt  due  on  it  under 
the  mortgage  of  1879,  The  plaintiff  insisted 
on  the  defendant  redeeming  the  whole  share 
of  12  annas,  and  the  defendant's  suit  was  dis- 
missed. In  1899,  the  defendant  brought 
another  suit  for  redemption  of  both  shares, 
obtained  a  decree  and  took  possession.  In 
1901,  plaintiff  sued  for  redemption  of  the  4 
annas  sbare  of  E  only,  on  payment  of  the 
amount  due  on  it  under  the  mortgage  of  1879, 
but  offered  to  ledeem  the  share  of  B.  also.  The 
defendant  did  not  accept  the  offer, 

Held,  that  the  plaintiil'  was  entitled  to 
redeem  K's  4  annas  share,  JA  WAHIR  SINGH 
t.BALDEO  BAKHSH  SINGH,  10  0.  C-  193 
(?.  C) 

107  Bedimption— Construction  of  mort- 
gago  deed— Compound  interest  —Maintenance — 
Enhanced  Revenue—  Arrears  of  rent — Accounts 
filed  in  previous  suit  for  possession— Estop- 
pel—Recovery  of  costs  lohether  a  point  could 
for  the  -first  time  he  raised  in  Privy  Council 
— Practice. 

A  mortgage  deed,  provided  "  that  in  case 
of  default  in  payment  by  me  of  instalments 
of  interest  at  the  time  herein  appoioed,  the 
mortgagee  shall  have  immediately  on  such 
deiault,  power  either  to  recover  the  whole 
of  his  pri):cipal,  interest,  and  further  in- 
terest  on  the  said  interest    according    to  the 

rate    herein    fixed or   the   said    mortgagee 

shall,   in    default  of   payment  of   the   insial- 


EStOppel     (Contd.) 

ment  or  instalments  of  interest  aforesaid, 
take  possession  of  the  mortgaged  proper- 
ty." 

Held,  by  their  Lordships  agreeing  with 
the  Lower  Appellate  Court  that  the  mort- 
gagee was  not  entitled  to  compound  interest, 
since  ho  entered  into  possession  of  the  mort- 
gaged  property. 

Held  also  that,  under  the  mortgage  deed 
in  this  CISC',  the  mortgagee  was  entitled  to 
got  from  the  mortgagor,  over  and  above 
the  usufruct  of  the  mortgaged  property,  the 
amount  paid  by  him  on  account  of  main- 
tenance and  enhanced  Government  reve- 
nue. 

The  mortgage  deed  also  provided  that 
•'  whenever  after  the  term  of  the  mortgag-^e 
or  during  the  said  term  pay  to  the  mort- 
gagee in  any  month  of  Jeth,  the  whole  of 
the  mortgage  money,  and  the  whole  of  the 
interest  together  with  Government  revenue, 
arrears  of  rent  and  takavi  advances,  duo 
from  tenants,  and  other  expenses  incurred 
under  the  terms  of  this  document,  without 
raising  any  objection  of  law,  such  as  limi- 
tation, etc.;  I,  the  mortgagor,  shall  have 
power    to    redeem  the  mortgaged   property,'^ 

Held  agreeing  with  the  lower  Courts 
that  the  mortgagee  was  entitled  to  recover 
from  mortgagor  arrears  of  rent  due  from 
tenants,  even  when  such  arrears  were  statute- 
barred    as    against   the    tenants. 

The  mortgagee  sued  the  mortgagor,  al- 
leging that  at  the  date  of  the  suit  there 
was  due  to  him  a  sum  of  Rs.  33,087-13-3 
and,  paying  for  a  decree  for  possession  of  the 
property,  or,  in  the  alternative,  for  reco- 
very of  that  sum  further  iuterest.  A  Com- 
missioner appointed  to  make  up  the  accounts 
reported  that  Rs.  330,87  —  9—8  were  due  to 
the  mortgagee  at  the  date  of  the  suit.  The 
Court  in  giving  judgment,  held,  that  there 
was  no  necessity  for  passing  an  order  as 
to  the  amount  due  under  the  mortgage  bond 
saying  that  the  account  was  correct,  and 
then  proceeded  to  give  the  mortgagee  a 
decree  for  possession.  The  amount  alleged 
to  be  due  by  the  mortgagee  and  found  due 
by  the  Commissioner  was  arrived  at  by 
calculating  compound  interest  on  unpaid 
instalments  of  interest.  It  was  contended 
by  the  mortgagee,  in  a  subsequent  suife 
brought  against  him  by  the  mortgagor  for 
redemption  of  the  mortgaged  property,  thab 
the  decree  in  the  previous  suit  must  be 
accepted  as  setting  the  amount  due  to  the 
mortgagee    on    the    date    of    that    suit. 

Held,  by  their  Lordships,  adopting  the 
conclusion  of  the  Lower  Appellate  Court,  that 
nothing  had  occurred  in  the  previous  suit  to 
raise  an  estoppel  against  the  mortgagor,  and, 
therefore,  he  might  in  the  subsequent  suit, 
show,  if  he  could,  that,  under  the  terms  of 
the  deed  compound  interest  was  not  payable. 

la  the    absei^ce    of    any  provision  in  that 

behalf,  in  the  mortgage   deed,    the  mortgagee 

was  not  entitled  to  recover   costs  of    previous 

suit 

Held,  also  that  a  point  not  taken  by  a  party 


(     909    ) 


DIGEST    OP    CIVIL  CASES 


(    970     ) 


Estoppel    (Contd.) 

before  either  of  tho  Lower  Court  was  not  opon 
to  it,  at  tho  time  of  th«  hearing  of  the  appeal 
before  their  Lordships.  MUHAMMAD  NA- 
SEEM  V.  MIRZA  MUHAMMAD  ABBAS 
KHAN.     10  B.  li.  R.  126  (P.  C) 

108  Redemption — Mortgage  — Clog  on  equity 
of  redempiion. 

The  mortgagor  moitgaged  the  property 
with  possession,  and  the  deed  contained  the 
usual  gahan  lahan  clause.  Tho  mortgagor 
failed  to  pay  within  the  stipulated  period,  and 
about  a  year  after  his  failure  the  parties  made 
up  an  account  of  the  morrgage,  and  it  was 
agreed  ihat  the  mortgagor  should  sell  the 
property  to  the  mortgagee.  The  mortgagor 
paid  lis.  10  or  12  to  tne  mortgagee  fur  costs 
of  repairs,  and  the  mortgagee  continued  in 
possession  as  owner.  They  acted  upon  that 
understanding  for  several  yeairs. 

The  District  Judge  held  that  this  fresh 
transaction  extinguished  the  mortgage  and 
passed  the  property  to  the  mortgagee  as  pur- 
chaser. 

Hddy  that  the  view  of  the  District  Judge 
was  wrong,  as  there  was  no  bargain  indepen- 
dent of  the  mortgage. 

It  cannot  be  contended  in  such  a  case 
that  the  principle  of  either  estoppel  or  ac- 
quiescence concludes  the  mortgagor  and  bars 
his  right  to  redeem. 

The  mortgagee  cannot,  at  the  moment 
when  he  is  lending  his  money  and  taking  bis 
security,  enter  into  an  agreement,  the  effect 
of  which  would  be  that  the  mortgagor  should 
have  no  equity  of  redemption.  But  there  is 
nothing  to  prevent  that  being  done  by  an 
agreement  which  in  substance  and  in  fact  is 
subsequent  and  independent  of  the  original 
bargain.  KANHYA  LAL  BHlKAilAM  v. 
NARHAR  LAXAMANSETH.  5  B- L- R- 140 
=  27  B.  2S7 

109  Redemption  suit  -Sale  of  mortgaged 
property  for  arrears  of  government  revenue. 
25  A.  371  Col.  311  P.  TI. 

110  Redemption  —  Mortgage— Occupancy 
rights.     5  B.  L.  R  652  Col  216  P.  II. 

(36)     Negotiable  Instruments. 

111  Essence  of  negotiable  instrument  in 
good  fc;:th,  meaning  of.  8  B.  L,  R.  921  Col. 
531  P.  II. 

(36)  Oaths 

112  Whether  oatb  taken  in  a  previous 
proceeding  in  a  conclusive  evidc  ce  is  a 
Busequont  one.     33  0.  3S6  Col.  380  P.  II. 

(37)  Objection  to  Juhisdiction. 

113  Lower  courts  dccibiou  to  dispose  of 
the  case  Suit  under  valued.  15  M.  L,  J.  487 
Col.  760  P.I. 

114  Trial  by  a  Judge  having  powers  of  a 
small  cause  court.     25  B  417  Col.  1311  P  I. 

116     No    transferability     of    boldi  ig     after 
coufirmalion    of  sale.     Knowledge    of    Judge 
ment-debLor — Confirmation    of    sale — Suit  for 
recovery      of     possu-^vsiou     by     Judgement.     9 
C.  W.  N.  972  Col.  1062  P.  I. 

116     To    right   to    appeal— On    family    pro 
per  ty  — Hindu     Law — Mai  utouauct)— Widow's 
right  to  maintenauco.     A.  W.  N.  1901  P,  207— 


Estoppel     (Contd.) 

24  A.  100  Col.  391  P.  II 

(38)  Objection    to    right   of     suit     and 

Execution. 
S^e   Execution    of  decree. 

(39)  Parda  Nashtn    TjAdiks. 

117  Possession  of  widow  entitled  to  main- 
tenance and  not  to  life  estate.  29  G.  664  Co). 
2072    P  I. 

(40)  Parties  in  pari   dbetcto  K3  to  carry- 

ing  on  fraudulent  purpodes. 

118  Decision  not  bad,  altliougli  no  district 
issue  were  raises.    15  M.  L.  J.  478  Col.  549  P  I. 

(41)  Partnership. 

119  Partnership — Auotion  purchaser  — 
Contrary  pleadings.  3  A  L  J  456—28  A  681 
Col  1105    P  I. 

120  Partnership— Lender  taking  profits 
and  active  interest  and  representing  him- 
self a  partner  to  others— 10  OWN  313  Col 
376    P   I. 

(42)  Pleadings  by. 

121  Pleadings  by— Snbsequen';  suit  for 
balance  of  mo»*tgage  debt.  27  A  254  Col 
689   P    I. 

122  Preemption— Lt'is  Pendens -Re- sale  of 
property  after  filing  of  plaint  Subsequent 
vendee  added  as  defendant  and  plaint  am- 
ended—Pre- emptor  not  entitled  to  benefit  of 
section  52  of  Transfer  of  Property  Act,  when 
subsequent  vendee  establishes  preferential  right, 
T  P  A  (IV  of  1882)  S.  52. 

The  plaintiff  instituted  a  pre  emptioa 
suit  against  the  heirs  of  the  vendee,  who 
had  since  the  sale,  but  before  the  service 
of  the  summonses,  re-sold  the  property 
in  suit  to  a  third  party.  The  plaintiff  am- 
ended bis  plaint  by  the  leave  of  the  Courfe 
and  added  the  subs-jquent  vendee  as  a  de- 
fendant in  the  suit,  and  impeached  the 
sale  made  to  him  as  collusive  and  aho  .set 
up  his  right  of  pre  euiption  as  ag^iirst  him. 
The  subsequent  vendee  pleaded  that  he  had 
a  pieferential  rig.ht  to  pre  empt,  that  he  had 
so  pro  empted  and  the  sale  to  him  was  a 
genuine  sale.  The  Courb  of  first  instance 
came  to  the  conclusion  that  having  icgaid 
to  the  provisions  of  section  52  of  the  Trans- 
fer of  Property  Act  the  plaintiff's  right  to 
pre  empt  was  not  defeated  by  the  sale  to 
the    subsequent    vendee. 

On  appeal  the  preferential  right  pleaded 
was  allowed  and  the  suit  dismibsed  on  se- 
cond   appeol. 

Held^  that  as  the  plaintiff  had  amended 
the  plaint  and  made  the  subsequout  vendee 
a  defendant  and  the  preferential  right  of 
the  defendant  was  established,  the  plaintiff 
was  not  entitled  to  claim  the  beutSt  of 
section  52  of  the  Transfer  of  Properly  Act, 
and  that  the  suit  was  rightly  di&uii.-ihcd. 
MANPAL    V.  .AIIIB    HAM.     AWN    1905 

P  94-27  A  644 

123  Pcssc.=?'^ion  as  owner  of  certain  land 
wiihdiawu  with  liberty  to  brii.g  fresh  suit. 
A    W    N    1905   P   13.     See   Easement.     No  30. 

124  Laiiillrd  and  tenant- EjccLnu)U  suit— 
Denial  of  tciu^ncy  and  pooin-iiixjn  -Pica  uf  Luanl 
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of  notice  to  qint—Eatoppel  by  pUnrHng. 

A  dofiindant  in  au  ejeclincn t  suit,  who 
denied  thi  plaintiff's  tule  and  tlio  lenso,  all(?g- 
iiig  possession  of  Ll»o  proporly  in  a  third  l)rtrty, 
cannot  contend  r.liat  tho  plaintiff  ought  to 
have  served  him  with  a  noi.ice  to  quite.  1  M. 
L.J.  218  follow.'d.  KIZHAKKIN-YAKaTH 
ABDULLA  NAHA  V.  Iv  MOIDIN  KUTTI. 
2  M  Ta  T  S3S-- 17  M-  i*.  J.   887- 

126  Objection  to  first  Court's  Jurisdiction 
b)' plaintiff  in  second  appeal.  15  i\I.  h.  J,  487 
Col.  7G1  P.I. 

126  Trial  by  a  Judge  having  powers  of  i 
Small  Cause  Court— Jurisdiction.  25  B.  417 
Col.  1341  P.  I. 

(43)  Preemption  Gases. 

127  Evidence  Act  115  not  repealed  by  S.  13 
Punjib  Laws  Act  IV  of  1872— Waiver.  135 
P.  L    R.  1005  Col.  2;38  P.  I. 

128  Family  property — Widowa's  right  to 
maintenance.  A.  W.  N.  1901  P.  207— 24  A. 
160  Col.  391  P.  I. 

129  Pre  0. nip  lion  in  respect  of  mortgage — 
Mortgage  money  fraitdiilently  overstated — Dec- 
ree on  payment  of  amount  really  due — Claim, 
by  mortgagee  against  morgagor  for  refund  of 
difference- 

The  pre-emptor  obtained  a  decree  for  pos- 
session by  right  of  pre-emption  in  respect  of 
a  mortgage  on  paymeiit  ol  Rs.  525,  tiie  consi- 
deration mentioned  in  the  mortgage-deed  be- 
ing Rs.  904.  The  mortgagee  sued  the  mort- 
gagor for  refund  of  Rs.  379,  the  difference  dis- 
allowed by  tlie  Court, 

Held,  that  as  it  was  proved  that  Rs.  904 
was  not  the  amouut  due  on  the  mortgage, 
and  the  mortgagor  and  the  mortgagee  had 
joined  together  for  the  purpose  ot  defeating 
the  rights  of  pre  emptor,  no  refund  could  be 
allowed,  thougli  the  suit  was  founded  upon  a 
Btipaiation  contained  m  the  mortgage-deed  to 
the  eflcct  that  if  the  mortgage-money  due  to 
the  mortgagee  was  in  any  way  jeopardized, 
the  mortgagee  would  be  eniatled  to  lealize  it 
with  intettst  at  9  per  cent,  per  annum.  BaL- 
BHADDA  H  NaTH.i'.  SLBODIHAL.  "W.  N. 
A.   1902P  U9  =  21.  A.  514. 

180  Pre-emption— Plea  that  a  sale  was  iyi 
reality  a  gift — Estoppel— Representation. 

The  pre  emptor  contended  tliat  tho  par- 
ties to  a  sale  deed  were  estopped  from  proving 
as  against  him  that  the  transaction  was  in 
reality  different  from  what  it  appeared  t.:.  be, 
held,  that  before  the  plea  of  estoppel  could  be 
maintained  it  must  be  proved  that  the  plaint- 
iff believed  the  representation  and  brought 
his  suit  in  consequence  of  that  belief  S.  G.  A. 
No.340, 1904,  IOC.  75  and  20  C.  296  referred  to. 
NAWABBEGaMt;.  H^MID  ALL     H    Q.    Q. 

176 

181  Vendee's  explanation- Written  state- 
ment.    26  P.  L.  R.  1903.     See  No.  53  supra. 

(44)  Public  way,  right  of. 

132  Public  way.  Bight  of —  Implied  giant — 
EsLuppti — Pctmission  of  revenue  on  land  used 
as  public  way — Right  of  oionei  to  claim  cum,- 
^ensation. 

Held,  that   the   defendant  by  his  cjnduct 
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in  allowing  the  right  of  way  over  his  land  to 
bo  u-^od  for  a  few  years  without  objection, 
and  in  accepting  remission  of  revenue  for  lh« 
portion  of  the  land  taken  for  the  purpose, 
was  estopped  from  denying  tho  right  of 
plaintiff  or  of  any  ouo  else  having  occasion 
to  pass  over  the  ground  so  long  as  it  was 
shown  ag  a  road  in  tho  village  sottlemeut, 
and  was  not  entitled  to  claim  any  compona- 
ation  for  f-uch  user.  M  AHA  NT  BPIAGWaN 
DASS  V.  MUNSHI  ABDUL  HAQ,  126  P.  L. 
R.  1902 

(45)  Record  by. 

133  Denying  landlord's  right  to  receive 
entire  rent.  9  C.  W.N.  928.  See  Ejectment 
of  suit  No.  1 . 

(46)  Representation  by. 

134  Representation  by — Real  owner's 
right  to  set  up  his  title  against  second  pur- 
chaser.    2  A.  L.  J.  97  Col.  19  P.  11. 

135  Representation  of  an  existing  fact. 
Trust  property.     7  B.  L.  R.    179  Col.   545  P.  I. 

136  Representation  by  a  widow  that  sh« 
was  competent  to  adopt.  A.  W.  N.  1908  P. 
231.     See  Evidence  Act  I  of  1872  S.   115  (P.  11), 

137  Bepresentation  to  a  person  knowing 
facts.     3  N.  L.  R.    72  Col.  474  P  I. 

138  Hy  representation  not  acted  upon — 
Detriment  :  — 

Where  a  representation  to  a  person  is 
not  acted  upon  by  him  to  his  detriment 
there  can  be  no  estoppel.  ADVOCATE  GE- 
NERAL V.  KARAMAILY.  4  B  L  R  866 
at  868 

139  As  to  a  deed— Matter  of  law.  30  C, 
883  at  P94  Col.    887  P  11. 

(47)  Silence  by'. 

140  Silence — Improvement  by  lessae  while 
a  prior  lessee  was  entitled.  29  C.  671  Col, 
569    P.    L 

141  Silence  when  fraudulent — Defence  in 
pr.  viouii   suit.     32  0.  357  Col.  238  P.  I. 

14;^  Silence  by— Sale— Proclamation — 
Omission  to  state  arrear  of  rent.  5  0.  W.  N. 
497  Col.  1533  P.  I. 

143  Silence  in  suing  not  estopp3l.  5  P. 
W.  R.  1908  Col.    1872   P.  I. 

(48)  Vendor  and  vendee  — Title. 

144  Estoppel  of  vendor — Tra7isfer  of  Pro- 
perty   Act  s.  41  —Eoidence,  Act,  S.  115. 

The  principal  of  estoppel  embodied  in 
section  41  of  the  Transfer  of  Property  Act^ 
which  is  substantially  the  same  as  that  in 
section  115  of  the  Evidence  Act,  implies  a 
wilful  misleading  of  the  purchaser,  by  some 
breach  of  duty  on  the  part  of  the  owner, 
but  mere  acquieseuce,  on  the  latter's  part, 
cannot  create  such  estoppel.  VAlTtllANA- 
THA  AIYaN  RAMaSaWMY  AIYAN  v. 
KAi:4AKU  KUTTALANATHAN  YELAWU- 
DHAN.    21TL.  R236. 

(49)  Waiver. 

145  Execadjn  of  decree — Service  inam 
'pruptrty — Aitachmnut—Sale  of  emoluments  of 
vill'.tge  officais — Madras — Hereditary  Village 
Officer  Ac^  (111  of  1895),  Seciion  5 — Direction 
in  decree  for  sale  ultra  vires — Estoppel — 
Waiver. 
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Whoii  restrictions  upon  alienation  by 
parlius  or  atLachmenL  or  sale  by  C(niit  d"?- 
clarn'l  by  law  arc  inorely  for  the  bpnefit  of 
parLiculai'  peraons  it  ia  opuu  to  those  poraons 
to  waivd  tlJo  btitjefiL  iuLroduced  in  their 
favor  aud  on  such  waiver,  the  transter  can 
be  given  eflout  to,  and  a  sale,  necessary  for 
that  purpose,  may  lake  place.  Also,  when 
onactments  prohibiting  transfers  have  wider 
objeotH,  such  tiausfers  are  binding  upon  the 
actual  individual.-;  making  the  transfer,  on 
the  principle  of  a  personal  osfoppel  by  reason 
of  a  personal  interest  posse.-sedby  those  indi- 
viduals. But  when  the  prohibition  has  some 
object  of  public  policy  in  view  the  rule  is 
to  enforce  the  prohibition  literally  and  strict- 

Section  5  of  the  Madras  Village  Offices 
Act  baa  been  framed  on  consideratiuns  of 
such  a  policy  and  the  prohibition  contained 
iu  the  suction  must  be  taken  to  be  obsoluto 
aud  to  depnvu  Civil  Courts  of  all  jurisdiction 
to  give  a  dirtctioa  for  sale  of  the  inavi  pro- 
perty specified  in  the  section.  A  direction 
in  a  deuiee  for  sale  of  such  property  is 
altogether  vUra  vires  and  Courts  are  bound 
on  the  matter  coining  to  their  notice  to 
abstain  from  enforcing  the  direction.  RAJA 
Oi^'       VlZiANAGARAM      v.      DaNTIVADA 

CHELLIAH.    M-  L.  J.,  1904,  p.  468  =  28 
M ,  84. 

146  As  to  notice  by  new  negotiation — 
Reversal  of  decree  by  full  court.  27  B.  563 
Col.   752  P.  I. 

147  Irregularities  in  execution  sale.  2  0 
L.  J.    584   Col.   620  P.  I. 

148  As  to  jurisdiction  in  execution 
Break  in  sale— Reasonable  explanation  of  the 
service.     6  B.  L.  R.   557  Col.  028    P  1. 

149  Jurisdiction Mortgaged      property 

situate   outside   Jurisdiction    of  court.     27  M 
118  Col.   1106  P.  I. 

Evidence. 

1  Acknowledgement. 

2  Admissibility. 

3  Admission  of  in  appeal. 

4  Appreciation  of. 

5  Award. 

6  Circumstantial. 

7  Collector's  books. 

8  Commission  evidence. 

9  Ooecnutod    cases  in. 

10  Co  partnership. 

11  Copy  of  a  deed. 

12  Copy  of  deposition  where  witness  alive 

and  not  called. 

13  Custom. 

14  Date  of  birth    of. 

15  Death  bed  attentions. 

16  Divorce  cases. 

17  Documents. 

18  Easement  cases. 

19  Estoppel. 

20  Execution  of  decree  cases. 

21  Experts  of. 

22  False  iu  part  if  false  in  whole, 


Evidence    (CuiUd.) 

23  Gurdian  and  Wards  Act,  cases  under. 

24  Hindi  Law.     Family  cu^jtom. 

25  Malicious  prosecutien    cadus. 

26  MupH. 

27  Market— Rate  of. 

28  Maiiiago. 

26     Mode  of    recording. 
30     Mortgage  cases. 

30  (a)     Notice  of  demand    before. 

31  Notice  of   sale    irregular. 

32  Oath 

33  Obj'>ction  to  admission  of. 

33  (a)     Oral  admissibility  of. 

34  Partition. 

35  Practice. 

36  Pre-emption    cases. 

37  Proceeding  of  circuit    committee. 

38  Pro  note. 

39  Rate  of  rent. 

40  Rent  receipts. 

41  Revenue    sale. 

42  Register  of  Baptism. 

43  Register  of  invpntions. 

44  Register  of  deeds. 

45  Remand  for. 

46  Review,    Sale. 

47  becondary    evidence. 

48  Secret  trust. 

49  Stamp,  want  of. 

50  Statement  of  age  in    deposition. 

51  Settlement,  decisous  in. 

52  Settlement,  entries. 

53  Value  of  estate. 

(1)    Acknowledgement, 

1  Suit  on  acknowledgement —Suit  on  a 
balance  of  accounts  -  Acknowledgement  of 
accounts  on  behalf  of  family.  A,  W.  N.  1906 
P.  185    Col.  32  P.  I. 

2  Under  IMohamedan  Law — Marraigo  — 
Doctrine  of  acknowledgement  not  a  rulo  of 
evidence.  MUS.ST  Bl  BhlE  FAZILAT  UN- 
NESSA  V.  MUSST  BIBEE  KaMARUN- 
NESSA.  9  C  W-  N-  862-  See  Mohamedan 
Law  (Legiiimncy). 

(2)    Admissibility  op. 

3  Agreement  inadmissible  for  want  of  re- 
gist ration— Doctiment  rejecting  and  confirming 
agreement^  hoiu  far  admissible  evidence  of  the 
agieement. 

That  a  transaction  of  long  standing 
may  be  presumed  to  have  been  iu  all  re- 
spects rightly  executed  or  legally  done,  ia 
the    ah.scnce    of    evidence    to  the    contrary. 

When  a  document  comprising  an  ar- 
rangement relating  to  immoveable  properly 
is  inadmissible  in  evidence  for  want  of 
registration  a  subsequent  registered  docu- 
munt  reciting  i  he  arrangement  aud  con- 
firming it  is  admissible  in  evidence  in  proof 
of  the  arrangement.  L  H  20/^  120  fuiloio- 
ed.  J.aMNA  BaI  v.  DHARSEY.  4  B  L  R 
893. 

4  Arbitration — Stating  a  case  oy  arbit- 
rators to  court  for  opinion.  10  B  L  R  351 
Col    893    P    I. 

5  Compromise Petition     registration — ■ 

Agreement.     27  P  R    1906  Col.  465  P   L 

6  In  creditors  suit — Award    lu  a  partition 
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dispute  botweon    family  momhnr8  — Rolovancy 
Rgaiiiflt   strangers.     2G'M  '28  ('.ol  2132  P  I. 

7  Of  Identifiers  reputaliou — Will  —Proof  of 
will— Evid' nee  as  to  due  exccuLion  and  re- 
gistration—Property  obtnined  —  Presumptio7i  as 
to  official   acts  duly   performed. 

Tbe  registration  of  a  document  is  a  so- 
lemn act  to  be  performod  in  the  presence 
of  a  competent  ofiioial  appointed  to  act  as 
Registrar,  whose  duty  it  is  to  attend  the 
parties  during  the  registration  and  see  that 
the  proper  persons  are  present,  are  com- 
petent to  act,  and  are  identified  to  his 
satisfaction,  and  all  things  done  before  him 
in  his  official  capacity  and  verified  by  bis 
signature  will,  unless  it  be  bhown  that  a 
deliberate  fraud  on  him  has  boon  succes- 
fuUy  committed,  be  presumed  to  be  done 
duly  and  lu  order.  A  will  propounded  in  this 
case  was  upheld  as  being  genuine  on  the 
evidence  as  to  due  execution  and  registra- 
tion, and  on  the  otber  cireumstinces  and 
probabilities  of  the  cabe  and  the  decree  of 
the  High  Court,  which  had  reversed  that  of 
the  Subordinate  Judge,  was  affirmed.  Evi- 
dence of  the  general  reputation  of  character 
of  the  identifiers  in  the  Registration  office 
vas  inadmissible  to  refute  the  bona  fides  of 
the  transaction.— GaNGAMOYI  DEBI  v, 
TKOILUOKHYA  NATH  CHOWDHRY,  16 
M  L  J  161  =  3  C  L  J  349  =  8  BLR  876 
=10  C    W   N  522=33  C  537  (P  O- 

g  Mode  of  proof  —  Objection  of  admis- 
sibility of  evidence  and  mode  of  proof  when 
to  be  taken.     9  G.  W.  N.    Ill  Gol,   2042   P.    I. 

9  Of  document  —  Deciding  the  genuine- 
neas  or  otherwise  of  document — Practice.  8 
B.  L.  R.  973.     See  Document  No.  13. 

10  Document — Admissihil'uy  of  unregistered 
document — Purpose^ 

That  the  registration  of  the  leases  grant- 
ed being  compulsory,  they  were  not  admis- 
•ible  in  evidence  for  want  of  registration. 

That  exemption  from  registration  of 
grants  made  by  Government  was  limited  by 
Act  XXVIl  of  1868  to  grants  in  reward  for 
special  services. 

That  S.  97  (d)  of  the  Registration  Act, 
1871,  and  section  90(d)  of  the  Registration 
Act,  1877,  manifestly  exempt  only  grants  or 
assignmenta  by  Government,  which,  under 
the  respectively  succeeding  sections,  are  kept 
open  to  inapection  and  do  not  cover  private 
documents  purporting  to  be  executed  on 
behalf  of  minors  or  other  private  individuals. 

An  unregistered  document  inadmissible 
in  evidence  tor  the  purpose  of  affecting  im- 
moveable property  or  of  any  transaction 
affecting  such  property  may  yet  be  looked  to, 
not  m  any  way  as  creating  a  title,  or  as 
showing  a  transaction  that  affected  the  pro- 
perty, but  merely  as  containing  a  clear  and 
exhaustive  statement  of  the  adverse  posses- 
sion set  up  by  a  person  whose  claims  were 
admittedly  limited  to  the  rights  enumerated 
in  such  docunient.  THAKORE  FATtSING- 
JI  V.  BaMANJI  A.  DALAL.     6  B  L  R  274  = 

27  B  616. 
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See  for  other  facts  Col.  37  P.  I.  and  estop- 
pel Nu.  6  (a) 

11  Of  document  —  Sale  proclamation  — 
Contents  of— Appeal.  27  M.  259  Gol,  1117 
P.  I. 

Note.     27  M.  259  read  for  26  M.  239. 

12  Oral  evidence — Bond — Admissibility  of 
to  show  that  a  debt  bond  was  an  asbignment 
of  future  rent.     4  G  L  J  402  Gol     210  P.  I. 

13  Oral  evidence — Admis.sibilit v  of  evi- 
dence of  authority  to  adopt.  13  M  L  J  283 
Gol,  473  P.  I. 

^3)     Admission  of  a.n  appeal. 

14  Suit  to  set  aside — Sale  certificate — De- 
fect in  service,  not  cured  by  knowledge.  1 
G.  L.  J.    550  Gol.  166  P.  II. 

15  B'^resh  evidence  admissible  when  in- 
herent defect  apparent  on  examining  the 
evidence.    31  M.  114    Gol.  1682  P.  1. 

16  Objection  in  second  appeal — Assign- 
ment of  decree  passed  under  s.  88  Transfer 
of  Property  Act  before  filing  of  appeal.  23 
A.  331   Gol.   674  P.  I. 

(4)  Appreciation  of. 

17  Documents  compulsorily  registerable 
and  not  registered  —  ii^vidence  of  collateral 
purposes.     9  B.  L,  R.  393     ol  :  468  P.  I. 

18  Heading  of  deposition  is  no  part  of  evi- 
dence and  no  admission.  26  A.  108  (P.  0.) 
Gol  :  162  P.  I. 

(5)  AWARD 

19  Secondary  evidence  of,  inadmissible 
under  S.  91  Evidence  Act  -  Award  by  arbi- 
trator.    Ill  P.  L.  R.  1907  Gol  :  476  P.  I. 

(6)  ClRCUMSTENTIAIi 

20  Probative,  force  of — Inference  of  guilt 
when  to  be  drawn. 

Per  Hill,  J. — It  is  a  fundamental  prin- 
ciple of  universal  application  in  cases  depen- 
dant on  circumstantial  evidence,  that  in 
order  to  justify  the  inference  of  guilt  the  in- 
criminating facta  must  be  incompatible  with 
the  innocence  of  the  accused  and  incapable 
of  explanation  upon  any  other  reasonable  hy- 
pothesis than  that  of  his  guilt.  For  convic- 
tion for  attempt  it  is  necessary  for  the  prose- 
cution to  shew  that  the  actual  transaction 
had  commenced  which  would,  if  not  inter- 
rupted, have  ended  in  the  crime.  If  the  ac- 
cused had  handed  back  the  bill  with  the  en- 
dorsement upon  it  that  might  have  been  suffi- 
cient to  constitute  an  attempt.  EMPEROR 
V.  IMAM   ALI  SIRGAR.    8  C-  W-  N.  279. 

(7)  Collector's   Books 

21  GoUateral  facts.  Relevancy  of — Purpose 
of  — Rule  relat.ing  to  possession.  6.  B.  L.  R. 
983  Gol  :  152  P.  I. 

22  Khasra,  admissibility  of  entrits  in  n- 
marks,  column  of. 

Held,  that  entries  made  by  the  Patwari 
in  the  remarks  column  of  the  Khasra  are 
admissible  in  evidence.  3  O.  G.  204  referred  to. 
KHALIL-UR.RAHMAN  v.  SRIPAL  SINGH. 
no.  C  195. 

23  Mutation  in  the  Revenue  Records.  Pos- 
session. 

The  mere  act  of  mutation  of  names  in  the 
Revenue  records  is  iusufficient  to  prove   by 
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itself  transfer  of  actual  possession  of  tho  ma- 
tatod  lai)d  hat  it  is  aomo  ovidonce  or  posses- 
sioii.  JAWAIUII  V.  JAIMAL  SINGH.  142 
P  L.  R,  1901. 

(B)     I  oMMissioN  -Evidence. 

J2i  Evulonce  taken  en,  not  evidence  in  suit 
until  tei  durod  by  p.vrty  — Ooniuiissiou.  I.  0. 
W.  N.  79i  Col.  1605  P.  I. 

25  Report  of  Local  Commissioner-Local 
CovDuinHioner  n-ppointed  by  inompeanit  Court. 

VVliere  the  decruo  passed  by  tbo  District 
Judge  on  appeal  is  set  aside  as  passed  witiaiout 
juiisdictiuu  and  tbe  appeal  is  decided  by  tUe 
Divisional  Judge  acting  on  tbe  report  of  a 
local  Commissioner  appointed  by  tbe  District 
Judge,  held,  that  tbu  proceedings  ot  ibe  local 
Cuuiiaissioner  eould  not  be  treated  as  evidence 
for  purposes  ol  deciiion  as  the  auLiiority  of 
the  local  '-'ommiaaiuor  proceeded  from  au  iu- 
competout  Court  NQMDAU  o.  NAliM.  40 
p.  L..  R  1902. 

(9)  CONNECTED  CA.SES  IN. 

26  Legal  Practitioner — Advocate —Profea- 
siouai  uiisooiiduct — Coiapcomise— Agreemeut. 
33  C.  151  (P.  (J)  Col.  504  P.  I. 

(10)  Co  PAKTNEKSIIIP. 

27  C^pArtneikJiip. 

It  might  hiippou  that  brothers  ruanagiog 
and  enjoyuig  their  shares  separately,  conti- 
nued, with  their  families,  to  live  togoiher,  and 
their  doing  ao  would  not  necess:irily  prove 
co-partnership.  SHEO  BAKilSll  y  AUSERi 
SINGH.    F-  C  C-  0  053  11-12  M   1905- 

(11)  Copy  of  a  deed. 

28  Court  copy  of  a  title-deed  not  objected  to 
when  fil(  d  —Estoppel. 

Tue  plaiuLiH  filed  a  Court  copy  of  a  title- 
deed  without  objection.  Obj  oUon  was  taken 
during  the  argument  that  hu  bad  not  abovvn 
any  of  the  statutory  grounds  for  tho  admis- 
sion of  such  secondary  evidence. 

Held,  that  tho  defendant's  allov/iug  tbe 
copy  to  be  marked  without  objection  would 
not  estop  him  from  afterwards  objecting  to  it. 

The  copy  should  not  have  been  marked 
until  evidence  had  been  given  which  made  it 
receivable.  KTSTNA  DOOS  u.  MUKTaMaLA 
SANTA NI.    3  M  L  T   297- 

(12)  i  OPY  OF  DEPOSITION  OF  WHERE  WITNESS 
ALIVE  AND  NOT  CALLED. 

29  Copy  of  living  '^eponents  statement 
inadmissible  except  under  special  circum- 
stances.    2  A.  L.  J.  91  Col.  171  P.  I. 

30  Statement  in  writing  by  person  who 
could  have  been  called  as  a  witness  but  was 
not— Report  of  patwari.  25  A.  143  (P.  C.)  Col. 
171  r.  I. 

(13)— Custom. 

31  Alienation  of  occupancy  right — Usage 
of  -  Evidt)  ce  Transferee  alloioed  to  hold  and 
pay   rent    as  marfatdar — Mutation  of  name. 

In  this  case  it  was  proved  that  for  15 
or  16  years  before  suit,  occupancy  holdings 
had  been  transferred  in  the  Pergnnnah  as 
also  in  the  village,  and  the  landlords  had 
allowed  the  transferees  to  hold  possession 
and  pay  rent  aa  marfatdars  and  granted 
them   receipts   as  suoh,   but   would    act  sub 
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stituto  their  names  in  tho  sheristha  unlenfl 
some  paymanb  waa  mado  by  way  of  selaitii 
or  nmir. 

Held,  that  the  evidence  was  insufTioiool; 
to  estibli.sh  a  custom  or  local  usag.i  >>t 
trarirtfcM- il)iiity  of  occupancy  holdingn.  SliEPi* 
MUri'Y  KUKANI  DANI  o.  SAJONI  KAN'C 
SINGH      12  C  W  N    531) 

32  Keitma  adopti  ..ri-^ljurm  ..^•j  haw-ProoE 
— Variation  in  evidence  as  to  tune  of  adop- 
tion,   effect    f.     32    C    219  Col  2015  P  I, 

33  Finding  in  favour  of  existence  of 
custom  based  upon  — Insufficient  evidence  aa 
to  custom.     30  a    311  Col  734  P  II. 

34  Impartible  estate — Compromise  oC 
doubtful  claim  — Joint  family— Self-acquired 
properly.     23    A    203  Col  489    P   11. 

35  Custom,  evidence.  80  0  112.  20  L  J 
20  A  W  N  1905  P  26G,  29  M  21,  6  0  L  J  218, 
4  A  L  J  792,  2  0  0  281,  7  0  C  131  See  Cuttoni 
Eoidenca    No  13   to  W  CH  7^8  to  735  P  II. 

(14)     Date    of    birth   of. 

8G  P'oof  oj  date  of  birth— Minority-- Plain- 
tiff having  three  years  to  sue  after  aflaining 
majority  Limitation  Act  IX  uf  1908  S.  7 — 
Nature  of  evidence  re (i  died  tj  prove  date  of 
birth. 

Although  in  India  it  is  diiBcult  to  provo 
fact  as  the  date  of  birth  after  a  Lpse  of 
many  year?,  and  it  wculd  bo  unreasonable 
to  require  .such  a  class  of  evidence  as  would 
be  justly  demanded  iu  a  similar  case  iu 
England,  the  evidence  must  yet  be  such 
as  to  carry  reasonanle  conviction  to  tho 
mind. 

In  this  case  on  tho  proof  of  the  dato 
of  the  plaintiff's  birth  dopended  the  ques- 
tion of  whether  or  not  the  suit  was  brought 
within  three  years  of  her  attaining  in -jor- 
ity,  and  it  was  held  that  tbe  evidence  waa 
inauTiiciePt  to  proVe  the  true  dite  of  her 
birtb,  and  that  therefore  the  suit  v/as  barr- 
ed by  limitation.  NA\V^B  SHAH  AUA  BK- 
GAM  V  NANHT  BEGvM.  11  CW  N  130 
-1  M  L  T  429-5  C  L  J-  4  =  9  B-  L. 
R   80  =  17   M  L  J   82  =  29    A  29  (P   C). 

(15 1     Death  bed  attentions 

37  Deathbed  attentiims,  value  of —Funeral 
ixpcndiiure — hiheritaucc. 

Id  dealing  with  claims  lo  inheritance, 
unless  it  can  be  shown  that  the  ordinary 
duties  of  allection  or  kindred  have  beeu 
iutentionnlly  and  doliber  .tely  neglected,  so 
as  to  raise  a  presumption  of  the  rupture  or 
iuieituption  of  the  c 'uiuclii  g  b-nd,  evi- 
dence referring  to  particalais  of  death-bed 
atlentions  or  expendilnro  on  the  funeral  ob- 
sequies may  generally  bj  passed  over  as  of 
little  or  no  important  2  U  B  R  (1392-1896) 
181  referred  to.  MAUISG  SEIN  v.  MaUNG 
KYWE.    4  L   B  R    291 

(IG)  Divorce  cases 

88  Divorce  — Cord,  nation  of  adultery- 
Adultery  afier  condonation— Costs —28  C.  221 
Col.    G77    P.  II. 

(17)       DocUiMENTS. 

39  Admitting  in  evidence— Deciding  the 
genuiueuesa  oi  otherwise  of  documents,  8  .B 
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L.  R.  973.     Spc  Document  No.  14. 

40  EKecutiou  <jl'--Vo''Uiiiary  oonveyanoe 
-Suit  to  set  aside  -Circum8lances--Mi.sj  mi- 
der  of  causes  of  aotioa.  20  B.  577  Col.  Ii52  L^ 
II. 

41  Material  nlteration  of  a  document — Add- 
iT:g  a  noiJie  as  an  executant — Admissibility  in 
cricifiice. 

Hel'/y  that  altorali on  in  a  material  parti- 
cular of  a  deed,  aflur  execution,  and  without 
tbc  consont  of  the  other  party  to  sucli  deed 
disentitles  the  party  who  has  eo  altered  it 
from  seeking  afterwards  to  enforce  it.  Addi- 
tion of  a  namo  as  one  of  the  executants  of  the 
deed  is  an  alteration  in  a  material  particular. 
KARAM  ALT  t;  NARAIN  SINGH,  p.  Re- 
cord  01  of   1900  =  35    P.   L.   R.   I90I 

42  Material   alteration  of  a  document. 
Held,  that  the  affixing  of  a    stamp    on    an 

account  in  a  Bdhi^  and  the  writing  of  words 
"  half  rupee.^  500  "  and  '  Ticket  one  anna  '  on 
the  loft  outside  the  stamp  v;as  not  a  material 
alieratiou  o1  the  agreenvMit  which  rendered 
tiie  document  inadmissible  in  evidence.  BELI 
RAM  V.  BHAGWAN  DAS.  P.  L.  R.  40  of 
1901. 

43  Mortgage  deed— 'Omni  rite  esse  acta'  — 
Forclosuro  suit.     9,  N.  L.  R.  10  Col.  608  P.  I. 

44  Obiter  remark  as  to— Ancient  docu- 
ment, presumption  as  to — Genuineness  of  sig- 
nature in  issue.     29  C  740  Col.  192  P.  I. 

45  Produced  after  closing  case  but  before 
fch'-  opposite  party  begins  his  case— Exercise 
of  judicial  discretion.  33  0.  1345.  See  Discre- 
tion No.  12. 

46  Road  Cess  Act  S.  95 — Document,  ad- 
missibility of,  not  objected  to  in  the  lower 
Court.     6  C.  L.  J.  22  Col.  92  P.  II. 

(18)    Easement  Cases. 

47  Obstruction  before  two  years— S.  568, 
admissibili  fcy  of  additional  evidence  on  appeal- 
Suit  for  right  to  way.  6  C.  W.  N.  31  Col.  1682 
P.  1 

^9)     Estopped. 

48  Manager— Agent— Overt      Act— Estop- 


pel 
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B.  L.  R.  836  Col.     2065  P.  I. 
Execution  op  Decree  Oases. 
See  Execution  of  decree. 
Experts  Of. 

Expert—Evidence,  if  admissible. 
Evidence  of  experts  or  men  in  the  trade 
catmot  be  given  to  show  whether  or  not  a 
combination  is  such  as  is  calculaned  to  deceive 
the  purchaser,  it  is  a  question  entirely  for 
the  Judge.  Evidence  of  facts,  which  may 
assist  utifi  Judga  to  come  to  a  conclusion  whe- 
ther one  mark  is  a  colourable  imitation  of  an- 
other may  be  given.  1899  A.  C,  83  at  85, 
followed.  As  to  the  old  practice  L.  R,  7  Apj). 
Cns  ,  219  referred  to.  NEMI  CHAND  v.  WAL- 
LACE, 4  C.  L.  J  268  =  10  C.  W.  N-  107. 
bee  for   other  facts  Col.  794  P   I 

(22)  False  in  Part  if  False  in  whole. 
61  Evidence  of  witnesses  who  have  heard 
names  of  ancestrals  recited -Evidence  of  re- 
latives—Grounds for  discrediting  evidence — 
Mode  of  dealing  with  evidence.  32  C.  84  (P  0) 
Col.168  P.  I, 
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(23)  Guardian  And  Wards  Act  Cases 
Under. 

52  Right  of  parties  to  tender  evidence— 
Riport  of  Collector,  4  B.  L.  R,  800  Col.  809 
P.  1. 

(24)  Hindu  Law  — Family  ('usTOM. 

63  Compromise  of  doubtful  claim-Self* 
acquired  property.  A.  W.  N.  1904  P.  244  Col. 
489  P.  II. 

(25)  Malicious  Prosecution— Cases 

64  Want  of  reasonable  and  probable  causi 
— Malice. 

In  oases  of  malicious  prosecution,  want 
of  reasonable  and  probable  cause  is  in  itselt 
some   evidence    of   malice. 

Malicious  prosecution  means  that  pro- 
ceedings which  are  complained  of  were  ini- 
tiat<;d  in  a  malicious  spirit;  tbiit  is,  from 
an  indirect  and  improper  motive  and  not 
in  furtherance  of  justice  SRI  NATH  SHA- 
HA    V.    L.    E.    RALLI.     IQ    C    W  N    258- 

(26)  Maps 

55  Description  in  plaint — Administrative 
divisions— Points  not  raised  in  the  first  court. 
3    C    L   J  560   Col   594   P    II. 

56  Thahbnst  and  B^evnue  Survey  Maps, 
evidentiary  value  of —Statement  recorded  in 
the  presence  of  -parties,   effect   of. 

In  a  di'^pute,  whetfier  certain  land  be- 
longed to  the  estate  of  the  plaintiff  or  to 
that  of  the  defendant,  the  plaintiff  produc- 
ed ihakbust  as  also  survey  maps  of  the  year 
1852  53;  the  thakbiist  may  contain  a  state- 
ment, w»)ich  supported  the  plaintiff's  case. 
The  predecessor  of  the  appellant  defendant 
had  full  notice  of  the  thah  proceediogs,  and 
he  objected  to  the  boundary  lines  as  laid 
between  his  and  the  plaintiff's  estate,  but 
the  objection  was  disallowed.  The  defendant 
produced  a  survey  map  of  1866-56  of  the 
district,  which  contained  bis  estate,  in  sup- 
port of  his  case,  but  he  did  not  produce 
any  thakbust  map  of  the  same  year,  and 
there  was  no  evidence  to  support  the  ac- 
curacy  of    the   survey  map. 

Held,  that  the  evidentiary  value  of  the 
thakbust  map,  and  the  survey  map  produced 
on  behalf  of  the  plaintiff,  was  greater  than 
that  of  the  survey  map  produced  on  behalf 
of  the  defendant.  Jagadindra  Nath  Roy  v. 
Secretary  of  State  for  India.  I  L  R  30 
Calc.  291;  L  R  30  I  A  44,  Syama  Sundri 
Dassya  v.  Jagobhundhu  Sooter,  I  L  R  16 
Calc.  186  and  Nobo  Coomar  Dass  v.  Gobind 
Chunder  Roy,  9  C  L  R  305,  referred  to. 
DUNNE   V.   DHAR.aNI     KANTA    LAHIRI, 

31   C  621. 

(27)  Market  Rate  op. 

57  Breach  of  contract  by  decree  holder- 
Damage -Computation  of.  1  L.  B.  R,  1900- 
1902  P.  262  Col.  604  P.  II. 

(28)  Marriage. 

68  Mahomedan  Law — Marriage — Legiti- 
macy  of  children — Presumption. 

Under  the  Mahomedan  Law,  mere  co-habi- 
tation and  birth  after  co-habitation  would 
not  be  sufficient  to  raise  the  presumption  of 
marriage,   but  that  co-habitation  must   be  a 
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cohabitation  as  man  and  wife  and  there  must 
be  a  treatmeut  tantamount  to  au  ackuuvvledg- 
xneut  of  the  fact  of  tlie  marriage  and  the 
legitimacy  of  the  children.  KhajaJi  Hidu/it 
ULlah  V.  Rai  Jan  Khanum  (3  M.  I.  A.  205)^  and 
Ashrafuddowllah  v.  Ilyder  Hussein  (11  M.  I. 
A.  94)  referred  to.  MASIT-UN-NISSA  v.  PA- 
THANI.    A   W.  N  19Q4  p.  12-29  A  295- 

(29)  Mode  of  BEcoBDiNa. 

59  lu  English — Iiregularity  cured— Not 
language  of  the  Court.   34  0.  39&Col.  1232  P.  I. 

QO  In  English  — Agreement  by  parties  as  to 
evidence  in  one  suit  to  be  treated  as  evidence  in 
another — Jurisdiction  of  Court. 

Parties,  if  so  minded,  may  ordinarily 
agree  that  evidence  shall  be  taken  in  a  parti- 
oular  way,  and  it  ia  a  common  experience 
that  parties  do  agree  that  evidence  in  one 
Buit  shall  be  treated  as  evidence  in  another. 
That  is  not  a  matter  which  can  be  said  to 
ft£feot  the  jurisdiction  of  the  Court.  It  is 
merely  that  parties  allow  certain  materials  to 
be  used  as  evidence  which  apart  from  their 
consent  cannot  be  so  used.  RAMaYA  v. 
DEVAPPA  GANPAYA.    7  B-  L-  R.  6i2 

61  In  small  cause  suits— Mam,orandum  of 
substance  of  evidence.  9  C.  W.  N.  418  Gol, 
435  P.  II. 

62  Id  small  cause  suit — Recording  of — 
Substance  of  evidence.  9  C.  W.  N.  420  Col. 
1477  P.  I. 

(30)  Mortgage  cases. 

63  Redemption  suit— Mortgage  deed  con* 
taining  clause  for  forfeiture  of  property — 
Transfer  of  possession.  1  L,  B.  H.  1900  1902 
P.  215  Col,  .312  P.  II. 

(30  I  a)    Notice  of  i>EM AND- before. 

64  Porclosurd  proceedings— Service  of 
notice  — Demand  by  registered  notice— Burden 
of  proof.    63  P.  L.  R.  1902.    S>-o  Demand  No.  1. 

(31)  Notice  OP  SALE  tkuegulau. 

65  Separate  shares,  sale  of — Material  irre- 
gularity— Proof  of  substantial  injury  result- 
ing.    9  0.  W.  N.  343  Col.  35  P.  II. 

66  Separate  shares,  sale  of— Setting  aside 
sale — Material  irregularity — Substantial  in- 
jury resulting,  proof  of.  9  C.  W.  N.  348  Col. 
36  P.  II 

(32)-Oath. 

67  Whether  oath  taken  in  a  previous 
proceeding  is  a  concluaive  evidence  in  a  sub- 
sequent   one.     33    C    386  Col  386  Pi. 

68  Evidpiice  balanced  on  both  sides  — Re- 
fusal to  take  oath,  proposed  by  othfr  party — 
Its  effect. 

Where  there  is  e^Mdence  on  both  sides, 
and  a  doubt  arises  as  to  which  is  the  true 
case,  a  refusal  to  take  oarli  mny  well  be 
taken  into  consideration  to  decide  the  point 
22  B  683    followed. 

But  where  the  Court  found  that  the 
evidence  for  the  defendant  standing  alono 
was  not  such  that  it  could  be  safely  acted 
on,  the  Court  could  not  decide  tn  the  de 
fendant^s  favour,  merely  because  ihe  plain- 
tiff refused  to  take  the  oath  p.uposed  to 
him  KOJAKUExl  HANG  A  Na  ICK  v.  GUR- 
UYIYA  BHATTA.    2  M  L  X  ^41* 
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(33)  -Objection  to  admission  of, 

69  As  to   mode    of  proof -Adver'^e    po9''es- 

Hion  -Possession  duri.i^  subiiii;.*-'?  I'.co — 9  0 
W    N    HI    C^l    2042    P  1. 

70  Court  copy  of  a  docutneut.  3  Yi  h  T 
297.     See   Euidence    N')  28  sup -a. 

71  la  second  appo  il- A^sigraiient  of  decr-^a 
passed  under  S.  8H  Trau.-for  of  Property  Aob 
before    filing    appeal.     25   A    S'U   0-jI  674  P  I. 

72  Taken  in  Priuy  Council  — ^dinissibi,Li!y 
in  evidence — Kursinama- -Evidence  Act  (I  "/ 
187.i}  S.  32  cl.  (5)—Stcitevients  by  members  of 
famdy  as  to  relationship — Document  admitted 
in  first  Court  without  objection — Objection  to 
admissibility    not   allowed    on  appeal. 

In  an  application  for  Letters  of  Admi- 
nistration, the  right  of  the  applicants  to 
be  considertid  the  next  heirs  of  the  deceased 
depended  on  proof  that  the  relationship  be- 
tween their  geat  great  grand-father  and  the 
great-great  grand  mother  of  the  doceasod  waa 
that  of  full  brother  and  .sister.  To  prove  this 
a  kursinama,  or  geoealogical  table,  mad'j  l)y 
the  ancestress  of  the  deceased  "by  the  pen  of 
gomasta,"  and  alleged  to  have  been  filled 
by  her  in  1804  in  a  suit  to  establish  the 
same  fact,  and  a  certified  copy  of  a  a 
ewoznama,  or  deed  of  exchange,  dated  17tli 
January  1782  and  o^jrroborati^g  the  k'ir<i.- 
nama  as  to  the  relabionship,  were  produced 
by  the  applicants.  The  knrsinami  was  u  l- 
mitted  in  the  first  Court  without  objectioii. 
Both  documents,  which  were  pronou  ced 
genuine  and  admissible  in  evidence  by  i\\^ 
District  Judge,  were  held  by  the  High  Uouib 
to  be  forgeries  :  — 

iJeZi,  that  i^iQ  hursiiiama  wasadimsaiWa 
in  evidence. 

Held,  also,  that  it  was  too  late  on  thia 
appeal  to  object  to  the  adoiiasibility  in  evid- 
ence of  a  document  which  had  been  admit- 
ted without  objjctiou  iu  the  firdt  Couit, 
The  certified  copy  of  the  ewaznima  vyas 
also  held  to  be  admisaibla  in  eviduace.  Ua 
the  question  of  the  genuineness  of  both  d>- 
cumeuts  their  Lordships  supported  the  coa- 
clusiou  arrived  at  by  the  District  Judge, 
and  held  that  the  title  of  the  appl.ctiuta 
waa     establish«d.     SHaHZaDI     BEGaM     v. 

siiiCBErAiiY  OP  s^^TE  FOR  ii^:d.  A.  9 
BLR  119^-a  C  L  J  6r8-2  M  L  T  433 
=  34  C  1059  (P  C) 

/ii     To    iirelevaut    evidence — Objection    aa 
to    admissibility    ou    appeal.     28   0    142     Col 
155    P    I. 
33  (a) -Oral   admissibility  op-. 

74  Qu-'stiou  as  to  who  were  the  parties  feo 
a  contract.  18  M  L  J  1—31  M  45  Gol  201  P  I. 

(34) — pAliTITION. 

76     Hindu    Law — Partition — P'ro-'j. 

A  gift  by  a  Htudu  widow  of  the  sh:ae 
of  her  deceased  husband  in  family  proporiiy 
acquiesced  in  by  the  whole  family  is  strong 
evidenoe  of  separation  of  (be  mombeis  of 
the  family.  Tlie  fact  that  a  person  avail- 
ed himself  of  the  servict^a  of  his  coliatsr.ilb 
in  the  admiui^^tr.^l.ou  of  Uia  pr  perty,  as 
tha   aamu   lime    what   be  gave    thorn    uiaia- 
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tenauce  and  puid  tlie  cxiJOiiscs  of  their  mar- 
iiugo  and  other  cernmonios  does  nob  rui«e 
Buy  prosumptioij  against  liia  Reparation  from 
the    family. 

A  d(  position  made  by  a  widow  to  the 
effect  tliar.  the  family  was  joint,  was  consider- 
ed not  sufficient  to  establish  jointnuss,  when 
I'Lher  evidence  on  record  showed  that  so 
paratiot-.  had  previously  taken  phice.  DK 
OKI    81NGil    V.  Mustin'minit    ANUPA.     1   M 

L  J  f)8  =  16  M  L  J  109-10  C  W  N 
838  (P   C>. 

76  I^iiidii  L,aw--Pa7:titian.  Evidence  of — 
Cessor  of  c;  viviensalit tj . 

It  is  nut  nocovssary  under  Hindu  Law 
that  there  siioald  ba  a  partliion  deed  to  evi- 
^L-uco  sep;\ration  ;.  it  is  enough  if  the  faot  of 
Si  paralion  or  rather  the  intention  to  divide 
appears  cl:'-a  I  ly  from  the  declaratious  and  con- 
duel  of  the  parlies. 

A  cessor  of  Gom,mensality  is  not  of  itself 
conclusive  evidence  of  partition,  but  it  is  an 
element  to  be  considered  and  the  question  in 
each  case  is— was  ihe  ce^soi?  with  a  view  to 
partition  in  the  legal  seuse  of  the  word?  The 
answer  to  this  q^uestion  must  depond  in  each 
case  upon  its  circumstances,  JIVUBAl  v. 
ICHISHNAjr  ANNAJI.     6  B  L  R  851. 

(35),      rBACTICB 

77  Adviissib'lity  —  Evidence — Information 
from  outside  the  Cotut. 

It  is  improper  for  a  Court  to  receive  any 
information  of  ^ay  kind  in  referenoe  to  a 
OAse>  wbeth&r  it  he  relevent  or  not,  other 
than  such  as  comes  before  it  in  the  way 
which  the  kiw  recognizes  in  the  form  of  a 
legal  evidenc  .  MOHOLaL  TAUaCHAND 
V.  SANK  LA  KEVAL.     6  B  L  B  789- 

78  Appellate  Court's  interference  in  find- 
ing of  faot  -  Evidence  of  collateral  purposes, 
9  B  L.   R  3,93  Col.  468  P.  I. 

79  Counsels  giving  evidence  on  behalf  of 
their  clients-     9  B  L  It  1044  Col,  692  P.  II. 

80'  Dismissal  of  case — -Lease  —  Construc- 
tion of  document.  2.7  A.  190  Col.  538  P.  II. 
i^l  Docamfluts^  of  a  cnnpavy^ — Privileged 
^practice  - Eo'idence--Identification — Documents 
fasslng.  b-tiueen  a  covupany  and  its  officials 
after  a  Ihie.alened  suit,  not  per  se  privileg-ed. 

The  d  cuments,  for  which  a  company 
Claims  privilege,  must  be  described  sufEoient- 
ly  for  tlie  purpose  of  identification  to  en- 
able the  Cotut  to  order  their  produotion 
should  the  Court  think  right  to  do  so.  7  Q. 
B.  I>.  430  followed. 

The  papers  which  passed  hetw^een  the 
Railway  Company  and  its  officials  relating  to 
the  subject  matter  in  dispute  sinoe  the  plain- 
tiff threateoed  a  suit  are  not  by  nature  pri- 
vileged. If  privilege  is  claimed  for  any  of 
them,  the  giouuds  thereof  should  be  clearlv 
set  forth  in  the  afSdavit.  NEM  CHAND 
MANAJI  V.  R.  D.  SETHNA.  10  B  L  R  79S- 
82  Judges  notes  of  counsels  address.  9 
B  L  li  1042  Gol,  G90  P.  IL 
33     Pa   chuama  -  Proo/ 

It  i^  uecessafy  it   a  Panchnama   is    to   be 
put  iu  iuuit  it  should    be  legally  proved^  foi  il 
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does    not,  prove  itself.     EMPEllOR    v.    MOTI 
DONGAKSflETGUJ  ai.     7  B  L  R  978, 

{3G|        PllR-riMPTION  CASES. 

84  I'ixistunoe  ur  noii-Qxistonoe  of  pre-emp- 
tion— C  >i!strueLjon  of  document.  2  A  L  J  6 
Col  549  P     n. 

85  I^eigiibouring  in.-itanoe3 -Houses  and 
shr'p:?  ill  M.jhalla  Haripur  and  Nirawala 
BaziT  of  Jagadhri  Viciuag).  39  P  W  U  1907 
Col    812  P.  11. 

86  N jigiibouring  iu-itancos  — Barwala  in 
Jagadhri      51  P  L  K  1907  C-.l  81G  P.  II. 

(37).    Pkockbdings.op  Circuit  Committee. 

87  Mokltasa  tenure — M.e*ninf^  of  -Service 
tenure.     29  M,  52  (P.  C  )  Col.  417  P.    II. 

(38)     Pro  note 

88  Oral  evidence  as  to  written  documents 
28  M   544  Col    533  P.  I. 

(39),    Rate  op  rent. 

89  Decree  by  a  co-s&arer  landlord  if.  IQ 
C  V/  N  1084  C()l.  664  P.  II. 

(40)  Rent  Recettts 

90  Subdivision  of  holding —  Grant  of 
separate  receipt  by  the  landlord — Joinder  of 
parties.     10  C  W  N  216  Col    l'z9   P.   II. 

(41)  E.EVENUE  SALJE, 

91  Inadequate  price  -  Separate  shares — 
Notificatiou  of  sale.     32  C.  542  Col.  37    P.    IL 

(42)  Begisteb  op  Baptism. 

92  Begisifv  of  baptiani  contairdng  statement 
of  date  of  birth  in  evidence  of  age — Attestation 
of  sale  deed,  lohen  operates  as  eslop-pel. 

While  a  register  of  baptism,  is  evidenca 
of  baptism  and  of  the  date  of  it,  even  if  it 
states  the  dale  of  a  person's  birth  it  is  no 
proof  of  the  age  of  that  pereon  further  than 
that>  at  the  date  of  such  ceremoncy,  the  per- 
son referred  to  was  already  born.  Evidence 
regarding  the  date  of  a  man's  birth  has  beeix 
held  under  certain  circumstances  to  be  ad- 
m,issible  under  S.  32  (5)  of  ihe  Evidence  Act^ 
25  M.  183  followed  ;  but,  in  the  case  of  aa 
entry  in  the  register  in  question,  there  is  no- 
thing to  show  by  vhom  tbe  statement  enter- 
ed was  made  much  less  than  the  person  mak- 
ing the  statement  Laa  any  special  means  of 
knowledge. 

Mere  attestation  of  a  sale-deed  cannot  al- 
ways be  held  to  wotk  an  estoppel  ;  the  princi- 
ple on  which  the  law  resrs  is  that  it  would  be 
most  iviequitab-e  a. id  ui  j'lsL  to  a  person  that 
if  another  by  a  rcprose..  tation  madt*,^  or  by 
conduct  ai:aountiig  to  a  represcniaiion,  haa 
induced  such  pers,ic  to  act  as  he  would  not 
otherwise  have  dons,  tbe  perso.n  v/ho  made 
the  represenlatiou  should  be  allowed  to 
deny  or  repadiatu  the  efiect  of  his  form,er 
statement,,  to  the  loss  and  iijary  of  the 
person'  who  noted  under  it.  Uuiess  there- 
fore, the  represe;.; Lai-ion  of  the  party  to  be 
estopped  has  been  teaily  aeied  upon,  the 
other  party  acting  differoutiy  from  the  way  in 
which  he  would  otherwise  have  acted,  no 
estoppel  arises,  'i'iie  person  deceived  must  not 
only  believe  the  ihing  to  be  true,  hut  he  must 
also  hct  upon  such  hyliei,  '■oj  as  lo  alter 
his  own  previa,  io  po.-.LLi-ju'  aijd  where  lhtiB,e 
kiiig  );:iwitiu   uo  i^auli  ucliwl  uuci  juo  guch  aubiaa 
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there  car.  bo  no  estoppel  4  C  W  N  283  and 
21  A  816  followed.  Mil.  COLLIEII  v.  MliS 
L.  BARUN,    2  N  L  R  84. 

^43)   I^K(.ISTi:il  OF  iNVKNTIONS 

93  Suit  fur  friiigtinnnt.  of  patent — Defence 
that  patent  wrongly  granted  4.  A.  L.  J.  11 — 
A.  W.  N.  1007  P.  23  Cul  :  793  P.  I. 

(44)  Uegisteu  of  dkeds 

(94)  Uegistration  -  Agrenment  by  plaintiff 
not  to  prosecute  claim  and  not  to  execute 
docree.     15  M.  J..  J    370  Col  :  461  P.    1. 

95  Agreemontto  let— Lease  unregistered. 
17  M.  L.  J.  218  Col  :  419  P.  I. 

96  Compromise  —  P^^tition  registration  — 
Admissibiluy.     27  P.  11.  1906    Col:   465   P.    I. 

97  ComprMnisc  petition— Give  up  a  lease 
file  in  criminal  cases  12  C.  W  N.854— 35 
(;.  1010  Col  :  495    P.  II. 

98  Document— Admissibility  in  evidence 
of  c  jmpulsoriiy  registerable  unregistered  do- 
cument relating  to  immovable  property  for 
collateral  purpose.  P.  W.  il.  1906  P.  128- 
143  P.  L.  R.  1906  Col  :  820  P.  II. 

99  Lease — Conatruction  of  document.  27 
A.  190  Col  :  538  P.  IL 

100  L^ease  -  Registration  computsary — Ad- 
missibility of. 

A  claimed  the  land  under  one  Ban  de- 
fendant alleged  that  it  belonged  to  them  as  the 
successors  in  title  of  one  D.  A  sought  to  uae 
in  evidence  an  unregistered,  thougLi  compul- 
Borily  registrable  lease,  which  B.  had  given  to 
D.  urging  that  the  lease  though  unregistered 
was  yet  admissible  for  the  purpose  of  showing 
that  the  possession  with  D  was  permissive 
and  not  adverse  as  against  B.  under  whom 
the  plaintiff  claimed. 

Held,  an  unregistered  instrument,  of 
which  registration  ib  compulsory,  is  admis- 
sible only  to  prove  a  collateral  fact,  that  is  to 
say,  such  an  instruraont  may  be  admitted  in 
evidence  for  provi iig  somothn.g  independent 
of,  or  divisible,  from  the  purpose  for  which 
the  law  requires  registration.  The  admission 
in  evi  lence  of  Lhe  U'lregi.slored  lea-e  deed  in 
the  present  case  as  indicating  the  equality  of 
possessioti  of  the  land  with  the  alleged  lessee 
thereunder  was  illeg.al ,  bei  ng  in  o^jh  i  laventioo 
of  the  express  terms  of  S.  49-  of  the  Act,,  be- 
cause tlir  traosacliou  was  one  affecting  im- 
move.ihl-:^  property.  NARaYAN  BIsNOI  v. 
JASWaNT  SINGH.     I.  N.  L  E     147. 

101  Lease— Anialnama  uut  rug  sieied  and 
Dot  foim:i  g  lease      33    C.    402    Col:45&P.  I. 

102  Leaee — Priraai^y  and  g©eoi;d.  iry  evi- 
dence Lease  and  C<jui.  lerpai  t  BAIDYA 
NATH  DUTT  u.  KaMIjSIKANT  GUPTA.  6 
C  L- J  572. 

tiee  Lease. 

103  iMortgage — Subsequent  regltered  re- 
ceipt for  furi.her  advance  and  admitting  con- 
sideration of  the  mortgHge  deed.  8  P.  W.  ii. 
1907  rul.     2t;3  P.  U. 

104  Mortgage  -Unregistered  ii>ortgage 
with  implied  personal  oonvenant  to  repay. 
4  L.  B.    K.    52    CuU     4Sy  P.   1. 

105  Piirtition  do  d  Dociini^Mt  relaiji.g 
to  both  ixLJVcablo  uud  iramovoable  properties 


Evidence    (Contd.) 

119  P.  L.  R    1906  Col.    477  P   I. 

106  Rec -ipt  for  payment  of  mortgage 
money.    39    P.  R.  1904.  Col     481  P.  I. 

107  Will -33  C.  537  Se*  Evidence  No  7 
Supra. 

(45)     Remand   foic. 

108  I'Jvidoiica  taken  by  the  District  ('ourt 
10  B.  L.  R.  536rr32  B.  441  Col    730    P.  I. 

(45)     Bevikw. 

109  Sale  and  not  mortgage  -Oral  evidence 
a  mortgage  or  a  sale.  1 1  O.  G.  95  Col.  215 
P.  I. 

110  Sale  certificate  if  neces'^ary  to  be  filed 
for  establis}iincj  auction  purchaser — 7  title. 
D^'ciee  against  landlord,  if  evidence  against 
tenant. 

An  auction-purchaser  can  establish  his 
title  by  evidence  independently  of  the  sale- 
crtificdte.  A  sale  ccrtificite  is  not  the  title, 
but  merely  the  title-deed  27  Bs  379  and  5  A. 
305.  followed. 

A  person,  claiming  to  have  a  proprietary 
right  to  certain  lands  and  having  a  decree 
against  other  persons  who  set  up  similar  pro-- 
prietary  right  to  the  pnme  lands,  can  produce 
that  decree  in  evidonets  against  the  tenants  oi 
the  latter,  who  were  not  parties  to  the  suit  in. 
which  that  decree  was  obtained,  and  who  do 
not   claim  independently  of    Ibeir    lanrtlorda 

25  C.  522  referred  to.  TANTAKDLIaRI 
SINGH  V.  SUN  OAR  LAL  MISSIFI,  ^  Q.  L-  J. 
884 

(47)     Secondary     Evidence. 

111  Acknowledgement— Mortgage     suit  — 

26  M.  34  C.l.  1774    P   I. 

112  Execution  signing  mortgage  deed 
Document,  U.  B.  R.  1907  P.  I.  Stamp.  CoL 
890  P.I. 

113  Mortgage  deed,  terms  of-ReJemp- 
tio  —Burden  of  proof.  11  Q.  C.  285  (B)  CoK 
311    P.  II. 

114  Fro-note — Suit —Loss- Proof  of  coq- 
test  5  A.  L.  J.  162  =  A.  W.  N  1908  P.  91  CoK 
200  P.  I. 

115  Varying  terms  of  deed — Oral  evidence! 
to  eontradicL  compi-omise  41  P.  L.  R.  190t 
Col.     212  P.  1. 

116  Will  — Presumption  of  revocatioc-Ouua 
of  proof.     31  C   885  Col.  516   P.  I. 

(48 1     Secret  TRUt>T. 

117  Effect  on  deed  on  subsequent  conduct 
of  the  parties.     30  C    738  (P.  t:.)  Col.  537  P.  IL 

(49)      v^TAJyiP.   WAJS'T  OF. 

118  Post  dated  ch  quo— Duly  stamped.  6 
B.  L.  R   699  Col.  879  P."  I. 

119  Pro-nobe  — Oral  evidence  as  to  co'tents 
of  documents.     66  P.  R.  1906  Col.  882  P    1. 

120  Pro-note  -  Impounded  instrument  ad- 
missible in  evidence  on  pavraentofpt  ..I'y 
1>  B.  L.  R   122  Col.  883  P.  I. 

121  Pio-note  payable  la  Madras- Pro  a o fee 
sLmaped  immediately  after  signature.  24  M» 
259  Col.  841  P.  I. 

122  Pro  i.uu-  U.  B.  R.  1907  P.  5.  See  Evi- 
'le.nc-    No.  11^. 

(.•;0)  StATKMENT  OF  AGE  IN  TitbJ  HEADING  OP 
DEPOSTl'ION 

,     123    '^^  M.  la^.    ;su  Col.  167  l\  L 
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(51)  SkTTLKMIONT,  D  •.CIS.IONS  IN. 

124  Hill.s  iiiolud.Hl  ill  tho  boundariea  of 
Inamdars  villago.     '28  M.  GO    :ol.  2055  P.  I. 

(52)  Setti^kmknt  entuibs 

125  Etitry  of  a  person's  name  at  the  last 
revision  of  settloinorit,  is  oonclusivo.  Fixed 
rftte  tenancy.  A.  W  N  19(X5  P.  63.  See  N. 
W.  P.  Agra  Tenancy  Act  II  of  1901  S.  9. 

(53)  Value  OP.  ESTATE  .. 

126  ^uit  to  sot  aside  sale  for  arrears  of 
revenue— Evideuoe.  G  0.  W.  N.  688  Ool.  35 
P.   II. 

Evidence  Act  (I  of  1872  ) 

1  See  Act  I  of  1872  (Evidence  Act.)  Cols. 
247  to  248  P    I. 

2  S.  11  and  43 — Orders  lecorded  in  a  suit 
not  inter  partes,  relevancy  of  4  N,  L.  R.  129 
Col.  1474  P.  I. 

8  S.  13 — Transactions  inter  alias— Jhum. 
cuUioation  outside  settled  estate-Gompensation- 
Onus- Statement  of  facts  in  'preamble  of  statute- 
Question  of  fact  or  law. 

When  Beg.  Ill  of  1891  is  applied  to  any 
lauds  it  would  confiscate  proprietary  rights 
and  give  compensation  in  exohangp.  There- 
fore fhe  Government  has  to  show,  that  the 
facts  of  any  case  are  such  that  the  Regulation 
applies  thereto.  The  Government  must  piova 
that  at  the  Permanent  Settlement,  its  Officers 
included  amongst  the  assets  of  the  estate,  in- 
come derived  by  its  owners  iv ova  jhum  culti- 
vation carried  on  beyond  the  limits  of  the 
estate. 

The  argument,  that  under  the  Regulations, 
then  in  force  no  assets  not  arising  out  of  the 
estate  could  be  lawfully  taken  into  accounts 
and  that  a  strong  presumption  was  thus  raised 
that  the  course  which  was  in  accordance  with 
law  was  followed  in  a  particular  case,  was  not 
entertained  in  the  faoe  of  the  preamble  to  the 
Regulation  which  sbowq  t,hat  in  a  number  of 
cases  the  i-'come  of  Jhuvi  cultivation  carried 
on  b«yond  the  estate  wag  rightly  or  wrongly 
t-iken  into  account.  The  owners  of  the  estate 
proved  that  as  early  as  1837,  they  received 
k  ■buliyals  from  tenants  carrying  on  jhum  cul- 
tivation on  the  disputed  land,  that  in  .1842 
and  1843  tbey  succeedod  in  defeating  an 
attempt  on  the  part  of  persons  interested  io 
the  adj.)! r.ing  moz/5;a?i  to  exercise  rights  over 
the  land,  and  that  on  several  occasions  they 
successfully  resisted  proposals  on  the  part  of 
the  Revenue  authorities  to  settle  portions  cf 
the  land  as  Ham  land,  open  for  settlement. 

H  Id,  that  from  this  aud  other  evidence 
of  con^I^uous  possession  and  enjoyment,  it 
should  be  inferred  that  the  land  was  included 
within  the  pormauently  settled  estate  of  the 
owners,  and  the  Regulation  bad  no  applica- 
tion to  it. 

The  question  here  was  in  one  sense  a  ques- 
tion of  fact,  Vut  every  point  in  the  process  of 
the  reasoring  involved  considerations  of  law, 
ar.d  tiius  although  the  findings  of  the  Courts 
in  It^Qin  ware  concurrent,  th.i  ."tudicial  Com- 
mittee could  review  buch   findings  in  appsal. 


Evidence  Act  (I  of  1872)    (Contd) 

MAHOMED  ALI  HAID.Ui  KHANu.  SRiORB- 
T  A  RY  OF  STATE  FOR  IN  1)1  A  IN  COUNCIL, 
12  C.W.N,  1095  ^P  C.) 

4  S.  13  -Admissibility  in  evidence — Judge- 
ment in  previous  suit.  12  0.  W.  N.  739  Col. 
851  P.  II. 

5  S.  32— Partnership— Account  books  and 
their  effect— A  partner  can  surcharge,  and  falsi- 
fy the  accounts — Sleeping  and  the  managing 
partners — Commissioner. 

If  under  S  32  of  the  Evidence  Actaccouat 
books  are  admitted  in  evidence  before  the 
Commissioner  as  having  been  kept  in  the  or- 
dinary course  of  business  by  person  deceased, 
it  is  in  the  discretion  of  the  Court  to  hold 
that  they  are  sufficient  evidence  of  the  trans- 
action to  which  the  entries  of  the  book 
relate  without  further  proof,  6  B  L  R  50  fol- 
lowed. 

Such  books  being  accessible  to  all  the  part- 
ners and  being  kept  more  or  less  under  tha 
suiveillance  of  them  &Ye  prima  facie  evidence 
against  each  of  them  ;  and  also  for  any  of 
the;n  igiiust  the  others.  But  they  arq  not 
conclusive  evidence  and  a  person  can  by  clear 
evidence  show  that  there  is  an  error  in  them 
A  question  of  surcharging  and  falsifying  ao- 
counts,  must  be  clearly  proved  by  the  p^ersoa 
impeA.ching  them,  and  if  there  is  any  doubt 
it  will  be  determined  against  him. 

Although  the  law  of  partnership  is  a 
branch  of  the  law  of  agency,  yet  the  position 
of  the  partners  inter  se  cannot  be  yet  altered 
because  one  partner  chooses  to  take  no  part  ia 
tho  business,  nor  can  he  acquire  greater  rights 
on  that  account  against  his  partners.  Manag- 
ing partners  are  principals  as  well  as  agenta 
aud  cannot,  be  compelled  to  prove  payments 
made  by  them  in  the  same   way   as  an  agent. 

A  sleeping  or  dormant  partner  is  in  law 
a  partner  who  is  not  known  as  such  to  third 
ptu'ies  dealing  v/ith  the  firm.  A  partner  wha 
takes  no  part  in  the  business  may  be  called 
commonly  a  sleeping  partner,  but  this  term 
should  never  be  used  in  defining  the  relation- 
ship of  partners  inter  se.  It  has  nothing  to 
do  with  the  amount  of  work  done  by  au  in- 
dividual, as  a  managing  pirtner  may  conduct 
the  whole  business  of  a  firm  and  will  yet  be 
a  sleaoi  <  partner,  if  he  is  known  only  as  a 
manager  to  persons  dealing  wiih  the  firm. 
The  partner  who  takes  no  active  part  in  the 
business  of  the  firm  does  not  occupy  a  more 
favourable  position  as  regards  his  partners 
on  that  account,  nor  is  he  entitled  to  any 
protection  as  against  them.  DAJI  ABAJI 
KHAREv.    GOVIND    NARAYEN    BAPAT, 

iO   B.  L   R   8U. 

0  S 9.  32  I  2)35— ChawJiidari  register,  shoW' 
rug  chakrnn  land  "tnude  in  the  ordinary  cours6 
uf  bzisinesSf''^ 

By  R;  g.  XX  of  1817  no  duty  of  keeping  a 
register  of  ch^'Wkidari  chakran  lauds  is  impos- 
ed on  a  Diitoga. 

Beld,  tlm'  from  the  precise  and  uniform 
charao'er  of  the  tntri^s  as  to  such  lands  ap- 
pearing in  a  register  kept  under  the  Regula- 
tion there  oould  be  no  doubt  that  they    were 
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made  under  proper  direction  in  the  ordinary 
courrte  of  business  though  oufsidu    the    Btalu 
tcry  duty  of  the  person  who  made    I  htm. 

Hf'fiy  al'^o  that  S  85  of  tlie  Kvidei  ce  Act 
did  not  cover  such  entries,  but  S.  32  (2)  of  the 
Act  nppliod  and  they  are  admisbihle  in  evi- 
dence 25  A.  90  referred  to. 

The  phrase  '■  in  the  course  of  business  " 
does  not  apply  to  any  particular  transaction 
of  an  exceptional  kind,  such  as  the  execution 
of  a  deed  of  morfgnge,  but  to  business  of  pro- 
fessional empioynient  in  which  the  declarant 
was  ordinarily  or  habitually  engMgud. 

1'he  "business  "  referred  to  may  be  of  a 
temporary  character  29  B,  63  referred  to. 
SHEONANDAN  SIKGH  v.  JEOJSAMDAN 
DUSADH,   13  C   W-N.  71. 

7  S.  32  (3) — Depositions  — Ad7)iissibility — 
Presinnp (ion --Indian  Merchant  Shippijig  Act 
(V  of  1883) — Preliminary  enquiry — Stattment 
not   challenged. 

In  the  course  of  a  prelimir  aiy  enquiry, 
held  under  the  Indian  jNIerchanb  Shipping 
Act  of  1883,  to  investigate  into  a  collision, 
the  defendant  Company  being  represented 
by  their  attorney,  certain  officers  of  the  de 
fendant  Company  made  certain  statements 
on    oath. 

Held^  that  the  failure  of  the  attorney 
of  the  defendant  Company  to  challenge  the 
accuracy  of  these  statements  afforded  a  strong 
presumption  that  the  imputations  against 
the  defendant  Company  therein  contained 
were  correcf,  and  on  this  ground  among 
others,  statements  were  admissible  in  evi- 
dence. Simpson  v.  Robinson,  12  Q  B  6ii, 
R.  V.  Coyle,  7  Cox  C  C  76,  Morgan  v.  Evans, 
8  CI.  Fin,  159,  Freeman  v.  Cox,  L  R  8  Ch. 
D  148,  Hampden  v.  Wallis,  L  R  27  Ch.  D 
251,  and  Sookram  Misser  v.  Crowdy,  19  W 
R  283,  referred  to.  ASIATIC  STEaM  NA- 
VIGATION COMPANY  V.  BENGAL  COAL 
COMPANY.     36    C  751. 

8  S.  32  (H)— Pedigree — Proof  of —Knowledge 
of  names  i  /  ancestors  from  hearing  thevi  re 
cited  on  ceremonial  occasions— Pedigree  made 
•post  litem  motain—Coniiuversy  in  diffeient 
matter  from  that  which  if  after  suit  would 
lender  statement  inadmissible — Document  made 
on  particular  occasion  for  specific  purpose 
treated  as  declaration  — Proof  of  heiiship  — 
Act  No.  I  of  1872  (Indian  Evidence  Act), 
Section   32,  clause  {2). 

The  plain liffs  sued  to  recover  immove- 
able property  as  next  heirs,  through  their 
fatlmr,  of  one  Gur  Sahai.  The  principal 
defendant  was  the  sister's  son  of  Gur  Sahai. 
On  Lhe  plaintiffs'  oral  evidence  and  on  cer 
tain  pedigrees  produced  by  them  the  Subor- 
dinate Judge  was  of  opinion  that  Gur  Siiliai 
and  the  plaintiffs'  faihor  were  descended 
from  one  common  ancesiur,  from  whom 
they  were  only  seven  degrees  removed,  and 
that  their  claim  was  proved.  The  defendant 
produced  a  pedigree  which  showed  that  Gur 
Sahai  was  descended  from  another  an- 
cestor than  that  stated  in  the  plaintiffs' 
pedigree   and    was   in    the    15th  degree    from 


I  a   common    ancestor,  and    the  plaintiffs'   fa- 
ther   ill   the    16th    degree,    and  he    contended 
I  that    under    Hindu     law     heimhip     did    not 
,  extend    beyond      the    14th   degree,    and    that 
I  therefore    he,  though    only  a  sister's  bod,  was 
[  to  be    pr»jferred    to    such  remote    relations  as 
I  heir      The    judgment   of  the     Court    of    the 
Judicial     Commissioner    on    appeal,     after    a 
lengthy  and  adver-:o  criticism  of  the  plaintiffs' 
eviuei:ce    concluded    as   follows:     "  The   oral 
evidence  to    prove  the    p<;digree  in    the  plaint 
is    thus,    in    my    opinion,     of    as   little    value 
as    the   documonttry   evidence   on    which  the 
plaintiffs    relied,    and    at  the    hearing    of  the 
appeal    practically    no    attempt  was   made  to 
support     the     finding     of     the     Subordinate 
Judge.     The    only     contention    was   that    ao- 
cepting    the    pedigree  file    by    the    appeiiaot" 
(defendd-nt)    the    plaintiffs   are    heirs    of    Gur 
I  Sahai.    as    according    to    it    they     are   Sama- 
1  nodakas   and     therefore    in     the   absence     ot 
other   nearer    heirs     exclude  the   defandant, 
who    is   the  son    of    Gur   Sahai's   sister." 

Held  that  the  above  paiagraph  did  not 
under  the  circustances  and  for  the  reasons 
j  stated  by  their  Lordships  of  the  Judicial 
Commitiee  preclude  the  plaintiffs  from  en- 
deavouring to  su'.tain,  on  this  appeal  the 
finding  of  the  Subordinate  Judge  in  their 
favour. 

Held  also  that  the  pedigrees  put  in  by 
the  plaintiffs  were  not  ancient  family  records 
handed  dnvn  from  generation  to  generatioa 
and  added  to  as  a  member  of  the  family 
died  or  was  born  ;  but  documents  drawn 
up  on  particular  occasions  for  a  specifio 
purpose  by  members  of  the  family,  and  were 
accordingly  to  be  treated  as  mere  declara- 
tions made  by  the  persons  who  respectively 
drew    them    up    or    adopted    them. 

One  of  the  pedigrees  dated  in  1892  was 
held  by  the  Court,  of  lhe  Judicial  Commis- 
sioner to  be  ii  admissible  in  evidence  aa 
having  been  ioaa,de  posi  litem  motam,  although 
the  controversy  which  originated  in  1691 
did  not  relate  to  the  heirship  to  Gur  Sahai 
but;  referred  to  an  entirely  different  mat- 
ter. 

Held  it  was  wrongly  rejected  as  evidence, 
To  ii.ake  a  statement  inadmissible  on  the 
ground  that  it  was  made  post  li.'em  muiam 
the  same  thing  must  be  in  controversy  be- 
fore   and    after    the  statement    is   made. 

Freeman  v.  Pl'illips,  4  M  and  S  486, 
In  re  Shrew.'^bury  Peerage,  7  H  LCI,  and 
Duke  of  Devonshire  v.  Neili,  2  Ir.  L  R  132, 
followed. 

The  pedigree  was  admissible  as  a  dec- 
laration made  by  a  decease  d  member  of  a 
family  touching  the  family  reputation  on  the 
sul  j  ct    of    its    descent. 

.-A  ptdigiee,  also  rejected  by  the  Judicial 
Commis  loner's  Court  as  an  inadmissible, 
was  one  sigiied  by  a  decessed  member  of 
the  platutiff's  fnmil},  in  lhe  hai  dwriliug 
if  t;ncli  deceftfed  member's  son,  and  was 
staled  to  have  been  obtained  from  hif>  ^ather 
as  a  stotement  of  the  family  descent  for 
the  purpose    beiDg   i^i^cti    in    evidence  in  cer 
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taitf    ciiniiiiiiJ    proceedings. 

H>ld  I'liat  it  had  baot>  adopted  Hy  such 
deoeased  mimbor  of  the  fatnily,  and  not 
boing  shown  to  bt3  post  li(cni  viotam  it  was 
admissiUlo  in  ovidenoe.  KALKA  PRASAD 
V.  MATliaUA  PUAS\D,  13  (J  W  N  1- 
18  M  L  J  424  =  4  M  L  T  380-10  B  L 
R  1088-8  C  L  J  447-5  A  L  J  701- 
HOC  862  =  80  A  510  (P  C) 

9  S.  35-18  C.  W.  N.  1.     See  No.  6  supra. 

10  S.  43-4  N.  L.  R.  129.     See   No.   2  supra. 

11  S.  51 -Opinion  of  expert  witness  as  to 
value  of — Land— Evidence  to  be  guide  in  as 
certaiuing  market  value.  GOVEliNMENT  oi*' 
BOMBAY  V,  MEllWANJI  MUNOHERJl 
CaMa.  10  B.  L-  R- 907-  Sea  Land  Acqiii- 
silinu  Act  /  of  1894  S.  '^3  (P.  U). 

12  S.  ? a  —Receipt  of  nio-iiey  due  (o  plaintiff 
by  defendant — Liability —  Si  hd  Encumbared 
Estate  Act  XX  of  1881  S.  10 -Bombay  Act  V.  of 
2879,  S.  176— Manager's  power  to  recover  deficit 
on  rtsale  «/  a  lease  by  issuing  a  loarrant  of 
attachment. 

The  Manager  of  Encumbered  Estates  has 
under  S.  10  Act  XX  of  1881  power  of  the 
Collector  for  the  purpose  of  recovering  rents 
and  profits  due  in  respect  of  the  property 
under  his  management.  The  CollecLor  has 
alao  the  power  under  S.  176,  Bombay  Act  V 
of  1879,  to  recover  a  deficit  on  re-sale  or  on 
arrears  of  land  revenue  by  issue  of  a,  warrant. 

The  deficit  ou  a  re  sale  of  a  lease,  being 
merely  damages  for  breach  of  contract  to  take 
the  lease,  the  Manager  is  not  authorized  to 
issue  a  warrant  ol  attachment.  7  B,  L.  R. 
1117  referred  to. 

Where  money  is  recovered  by  the  defen- 
dant which,  in  justice  and  equity,  belongs  to 
the  plaintiff  under  circum  lanues  wbicli  ren- 
der the  receipt  of  it,  a  receipt  by  the  defen- 
dant to  the  use  of  the  plaintiff,  the  latter  is 
entitled  to  recover.  15  G.  666,  25  M.  548 
referred  to.  BAUHOMAL  u.  THE  MANAGER, 
ENCUMBERED  ESTATES  IN  SIND.  2  S- 
L  R-  20  ^    ^    .    ., 

13  S.  91— Agreement  admissible— Oral  evi- 
dence barred.  145  P.  W.  R.  1908  89  P.  R.  1908 
—See  Registration  Act  III  of  1877  S.  17  (P.  II) 

14  S.  91,  92-18  M.  L.  J.  1-3  M.  L.  T.  259-31 
M   45  Ool   201  No.  155  P.  I. 

15  S.     92— Registration  Act  S.  17,  cl.  (b)— 
Variation  of  terms  of  registered   deed  by   com 
promise  in  mutation  proceedings— Admissibility. 

A  CO  owntr  executed  a  mortgage  stipulat- 
ing that  tlie  property  C-'Uld  not  be  redeemed 
within  25  years.  In  the  Revenue  Court  a  co- 
owner  of  the  mortgagor  objected  to  mutation 
of  names  The  matter  was  compromised, 
and  the  mortgagees'  names  were  entered  in 
the  revenue  registers,  and  it  was  provided 
that  the  mortgage  could  be  redeemed  in  Jeth 
of  any  ye' r.  In  a  suit  for  redemption  brought 
within  26  years,  h'dd,  that  the  compromise 
could  not  be  admitted  in  evidence  inasmuch 
as  it  purported  to  mod.fy  the  terms  of  the 
registered  mortgage,  and  that  the  terms  of  a 
registered  deed  of  mortgage  c^uKI  not  be 
varied   except   by    a    registered     iustrumeut 


Evidence  Act  (I  of  1872)    {Gontd.) 

SADAlvUDDIN  AHMAD  r.CHIIAJJU,  5  A- 

L    J    717 

16  •'~>-  92,  ia7-  Evidei  CO  to  prove  that 
person  signing  a  prO' uoto  signed  not  only  as 
principal  but  al.so  as  an  agent  to  a  principal 
not  named  -AdmisKibility--MAX  MINK  v, 
SHANKARDAS,  116  P-  W  R.n908.  See 
Retijiidicata. 

17  S.  02  (2)  -  Fotmality  of  document. 

In  considering  the  degree  of  formality  of 
the  document,  the  fact  that  it  was  not  drawn 
up  by  a  skilled  lawyer  is  of  much  more 
importance  than  the  fact  that  it  was  regis- 
tered. 

The  document  contained  (inter  alia)  the 
following  :  "  when  any  money  is  obtained  by 
sale  of  the  goods  of  the  said  mortgaged  shops, 
it  should  not  be  paid  to  others  in  considera- 
tion of  other  debts,  but  it  shall  be  paid  to 
creditor,  Chokalingam  Chetty,  in  considera- 
tion of    this  principal  and  interest. 

Held  that  this  was  not  inconsistent  with 
the  oral  agreement  by  wh'ch  the  sale  proceeds, 
after  being  so  paid  to  Chokalingam,  were  paid 
back  wholly  or  partly  to  the  mortgagor  to 
enable  him  to  replenish  his  stock,  and  by 
which  the  stock  so  replenished  was  recovered 
by  the    mortgagee. 

Held,  therefore,  that  the  evidence  of  the 
oral  agreement  was  admissible  under  proviso 
2  to  S.  92  of  the  Evidence  Act.  a.  N. 
NACHIAPPA  V.  A.  K.  A.  M.  CHOKALINGAM, 

14  B.  L  R  231-4  L  B  R.  240- 

18  S.  92  (4)-~Registered  partition  deed— 
Subseqitent  disposal- -Oral  evidence — Land  suit 
delaying  suit  no  abandonment— Punjab  Courts 
Act  XV III  of  1884,  Ss.  3  and?0  Punjab  Tenacy 
Act  XVI of  1881,  S.  4— Indian  Contract  Act, 
IX  of  1872,  Ss.  44,  (J2  and  63—AdmissibUUy 
of  evidence  in  question  of  lawS.  70(b). 

One  K  having  three  sons  B,  L,  and  N. 
executed  in  1892,  a  registered  partition  deed 
allotting  certain  lands  in  G.  to  B,  and  keep- 
ing the  rest  with  him  for  L.  and  N  &  the 
deed  was  also  signed  by  B.  It  further  provi- 
ded that  this  remainicg  properly  will  remain 
in  K's  possession  with  full  power  of  disposal 
until  his  death. 

The  lands  reserved  by  K.  contained  also 
a  well  called  Sitawala  and  a  piece  of  land  on 
Saidullahwala  well  at  T.  K  applied  to  the 
Revenue  authorities  on  24th  March  1893  for 
mutation  of  these  lands  in  the  name  of  B. 
and  on  third  April,  1893,  the  Tahsildar  or- 
dered, and  on  2nd  May,  1893,  mutation  was 
accordingly  effected.  On  the  same  3rd  April, 
the  Tahsildar  acting  on  another  undated  ap- 
plication of  K  directed  mutation  in  B's  fa- 
vur  of  the  lands  at  G  mentioned  in  the  said 
deed  as  given  to  him  and  was  finally  effected 
on  20th  May,  1893.  But  no  change  was 
made  in  the  revenue  records  as  to  ihe  other 
land  which  remained  recorded  as  the  pro- 
perty  of  K. 

This  state  continued  until*  1900,  when 
both  K  and  B  died.  B  left  a  boy  0  of  15  or 
so  who  in  May  1904,  sued  L  and  N  for  re- 
covering possefcsiOQ  of  iO   Bighas  of   land   at 
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G  on  the  alleging  that  during  his  minority 
they  wrongfully  saizod  the  land  and  iucropo- 
rated  it  with  their  garden. 

It  was  pleaded  hy  L.  and  N.  that  Sital- 
wala  and  Saidullahwala  wells  were  given  to 
B,  in  exchange  for  10  Bighas.  To  this  0.  re- 
plied thai,  it  was  an  additional  gift  to  his 
father  B  hy  K. 

The  application  of  24th  March,  1893,  was 
not  forthcoming,  nor  the  mutation  proceed- 
ings hased  thereon  stated  that  the  said  two 
wells  were  given  in    exchange. 

Now  Land  N  wished  to  prove  this  point 
by  oral  evidence  while  ('.  contended  that  S. 
92,  Proviso  4,  harred  them  from  domg  so. 

Held,  by  majority  (Obatterji  and  Rattigan 
J  J),  that  the  agreement  or  grant  byway  of 
exchange  in  respect  of  the  land  in  suit  was, 
in  point  of  fact,  a  subsequent  isolated  fresh 
trasaction  relating  to  that  property  alone, 
after  the  title  to  it  and  to  the  rest  of  the 
land  granted  by  the  deed  of  1892  had  com- 
pletely vested  in  B,  and  therefore  amounted 
to  a  ru  grant  of  it  by  B  to  L  and  N  and  their 
father  K,  and  could  be  proved  by  oral  evi- 
dence. 

Per  Johnstone,  J  The  evidence  of  the 
alleged  exchange  involves  rescission  or  modi- 
fication of  the  terms  of  the  registered  deed  of 
1892  and  is  therefore  inadmissible.  869  P  R 
1883,  30  P  R  1884,  14  P  R  1889,  9  A  249,  11  B 
672,  F.  by  Obatterji  and  D.  by  Johnstone  ; 
22  M  26^,  26  M  195,  27  M  3GI,  F.  by  Johnstone 
and  D  Obatterji  5  0  W  N  296  F  by  Johnston 
C2  P  R  1879.  R.  by  Obatterji  ;  P  L  R  (1900), 
459,  R,  by  Johnstone. 

Hied,  also  tbatasuit  for  land  falling  with- 
in the  definition  of  land  given  in  S.  4  of  the 
Punjab  Tenancy  Act  XVI  of  1887  is  a  "laud 
suit"  within  S.  3  of  the  Punjab  Courts  Act 
XVIII  of  1884.  The  fact  that  the  land  did 
not  fall  within  this  definition  when  the 
cause  of  action  arose  or  some  change  oc- 
curred therein  after  institution  does  not 
make  the  slightest  difference  in  the  nature 
of  the  suit.  20  P  R  1894,  C.  A.  1190  of  1906 
followed  31  P  R  1906  distinguished. 

Held,  futher,  that  in  the  absence  of  ex- 
press abandonment  there  is  no  abandonment 
in  Law  within  the  period  of  Limitation.  Of 
course  long  unexphiined  delay  in  suing  is 
relevent  in  certain  cases  85  P  R  1892,  51  P 
R  1898,  48   P  R  1901  followed. 

Per  Johnstone,  J.  Question  of  admissi- 
bility of  evidence  is  a  point  of  law  within 
S.70(6)  of  the  Punjab  Courts  Act,  1884.- 
CHOUDHRI  BHAGWAN  SINGH  v.  CHOU- 
DHRl  NARAIN  SINGH.     129  P  W  R  1908. 

19  Ss.  92,  99  extrinsic  evidence  fraud  and 
collusion — Pre-emption  suit  ivhcUier  sale  or 
mortgage. 

By  the  express  terms  of  S.  92  the  barrier 
against  extrinsic  evidence  is  one  to  be  used 
only  as  between  the  parties  to  the  instrument, 
or  by  their  representatives  in  interest.  S.  99 
expressly  gives  a  free  hand  to  persons  who 
are  not  in  the  above  category,  and,  by  neces- 
sary implication    when  read    with  S.  92,  gives 
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similar  freedom  to  the  executants  of  docu- 
ments against  such  strangers.  Tlio  object  of 
S.  92  is  to  bind  an  execatant  by  his  writing 
for  the  benefit  of  other  party  to  the  contract. 
Once  the  parties  agree  as  to  the  naturo  and 
extent  of  their  contract,  S.  92  immediately 
goes  out  of  the  case.  It  exists  only  to  control 
dispute  between  such  parties  or  their  repre- 
sentatives in  interest.  Either  side  may  givo 
extrinsic  evidence  to  vary  the  terms  of  the 
document,  if  the  issue  regarding  the  real 
nature  of  the  written  transaction  is  one  be- 
tween the  parties  thereto  and  a  third  person 
not  bound  by  the  writing. 

The  moment  an  issue  can  bo  raised  as  ta 
whether  or  not  an  apparent  sale  is  a  mortgage, 
or  the  like,  it  ncce-isarily  opens  the  field  oC 
extrinsic  evidence  to  both  parties.  It  ia 
always  open  in  a  pre  emp'ion  suit  for  an  ap- 
parent vendor  and  vendee,  if  they  are  agreed 
that  there  has  been  no  real  sale,  to  provo  a3 
against  the  pre-emptor,  that,  what  .-djms  on 
the  face  of  the  writing  to  be  a  sale,  was  con- 
trolled by  some  agreement  whicli  birs,  on 
places  limitations  on,  the  right  of  pre-jmption. 
Such  agreement  may  be  fraudulent  and  col- 
lusive, but  does  not  prevent  its  being  pu6 
forward  as  a  plea,  and  evidence  being  given 
to  prove  it.  If  the  Court;  finds  fraud  and 
collusion,  it  will,  of  course,  relieve  the  pre- 
emptor  against  it.  That  is  a  matter  for  adju- 
dication in  each  particular  case.  The  fact 
that  a  plea  may  be  made  fraudulently  oc 
collusively  is  not  itself  any  reason  for  refusing 
to  admit  it,  or  evidence  in  support  of  iti« 
GANGABAI  V.  PaNDOO.     4  N- L-  R- U5. 

20  ^-  105  — Retirement  of  pormanent  part- 
ner from  partuership  —  Oaus  of  proof.  75  P< 
R.  1908  Col.  592  P.  II. 

21  S.  106— Suit  for  damages  by  legal  re- 
presentative of  deceased  person  killed  hy 
accident  while  travelling  in  Railway.  4  M, 
L.  T.  251  Col.  273  P.  II. 

22  S.  108-— Evidence— Presumption  of  Death 
—  Omts  of  proof. 

Section  108  of  the  Evidence  Act  raises  no 
presumption  as  to  the  time  of  a  person's  death 

It  is  incumbent  on  him,  who  alleges  tliat 
a  person  died  at  some  antecedent  date,  to 
prove   that   fact   by   evidence. 

Per  Geidt  J.  The  question  for  which  pro- 
vision is  made  in  S.  108  of  the  Evidence  Act 
is  the  question  whether  a  man  is  alive  or  dead 
when  the  question  of  death  is'raised.  and  nob 
whether  he  was  alive  or  dead  at  som.3  anteced- 
ent date.  tl907).  FANI  BUUSHxN  HA- 
NERJI  V.  SURJAYA  KANTA  ROY  CHOW- 
DHRY.  5  C  L.  J-  6i9-ll  C-  W-  N.  883- 
35  C  25 

23  S.  Ill — Burden  of  showing  good  faith 
where  one  party  stands  in  fiduciary  relation- 
ship to  another.  12  0.  W.  N.  1102  Col.  424 
P.  II. 

24  S.  115—  Purchase  by  landlord  in  exe- 
cution of  money  decree.  Law  of  estoppel  ia 
force  in  this  country.  8  C.  L.  J.  29-=12  C.  W. 
N.  721  =  35  C.  904.  Sec  Estoppel  (Landlord 
and  tenant). 
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26  115— Estoppel — Adoption-Suit  by  adop- 
tive mother  to  set  aside  an  adoption  made  by 
her.} 

In  a  suit  to  sot  nsido  an  adoption 
brought  by  the  adoptive  mother  against  her 
adopted  Bon  it  waa  found  that  the  plaintiff 
iiad  reprosontod  that  she  had  authority  to 
adopt,  and  this  roprosontation  was  acted  on 
by  the  defendant  ;  that  the  ceremony  of  adop- 
tion was  carried  out  on  the  faith  o!  this 
representation  ;  tliat  tho  marriage  of  the  de- 
fendant was  likewise  on  the  strength  of  it 
celebrated,  and  tho  defendant  performed  tho 
sradli  ceremony  of  his  adoptive  father.  It 
vas  further  found  that  the  defendant  had 
been  obliged  to  defend  a  suit  brought  against 
bim  by  an  alleged  reversioner  to  the  estate  of 
his  adoptive  father,  and  that  for  this  purpose 
he  had  incurred  heavy  liabilities.  Utld  that 
the  plaintiff  was  estopped  from  maintaining 
a  suit  for  a  declaration  that  the  adoption  was 
without  authority  and  void.  Thakoor  Oom- 
rao  Singh  v.  Thakooranee  Mehtab  Koonwer, 
N.  W.  P.,  H.  0.  Rep.,  18G8,  p.  103  A,  distin- 
guished. Sarat  Chunder  Dey  v.  Gopal  Ohun- 
-der  Laha,  1.  L.  R,,  20  Cal.,  296,  Sukbbasi  Lai 
V.  Guman  Singh,  I.  L,  R.,2  All.,  366,  Durga  u. 
Khushalo,  Weekly  Notes,  1882,  p  97,  Kannam- 
inal  V.  VirasamijI,.  L.  R.,  15.  Mad.,  486,  Ravji 
Viuayakrav  Jaggannath  Shankarsett  v.  Laksh 
mibai,  I.  L.  R.,  11  Bom..  381,  and  Santappa  v. 
Rangappaya,  I.  L.  R.,  18  Mad.,  397,  referred 
to.  DHARAM  KUNWAR  v.  BALWANT 
SINGH,  S.  A.  L.  J.  568=4  M.  L.  T.885  = 
A  "W.  N.  1908  P'  231  =  80  A,  549- 

26  S.  115—  Transfer  of  Property  Act.  S  6 
{al—  Estoppel— Recital  in  a  deed  effect  on  colla- 
teral action —  Transfer  of  chance  of  an  hair- 
apparent,  invalid. 

Held,  that  a  transfer  of  the  chance  of  an 
heir-apparent  Bucceeding  to  an  estate  is  inva- 
lid and  c&:nnot  operate  to  transfer  any  interest 
in  the  property  31  B.  165,F  ;  31  0.  667,  13  C. 
262,  10  A.  133,  29  A.  163,  10  H.  L.  C.  191,  19  Ch. 
D.  342  and  L.  R.  13  A.  C.  523,  Referred  to. 

Held  further,  that  neither  mutation  of 
names  nor  transfer  of  possession  can  pass  any 
title  where  the  law  requires  Oi  registered  deed. 
26  C.  81  referred  to. 

Where  a  distinct  statement  of  a  particu- 
lar fact  is  made  in  a  recital  of  a  bond  and  a 
contract  is  made  with  reference  to  that  reci- 
tal, held,  that  the  party  making  the  statement 
would  not  be  estopped  from  disputing  the  fact 
60  admitted  in  an  action  not  founded  on  the 
deed  but  wholly  collateral  to  it.  14  A.  and  E 
781,  6  H.  and  N.  520.  R  ;  L.  R.  2,  Ch.  D.  72. 
approving  8  M.  and  W.  209    followed. 

Held  also,  that  a  promise  not  being  a  repre- 
sentation as  to  an  existing  fact,  cannot  by 
itself  be  the  foundation  of  an  estoppel.  BAJ- 
RANG  SINGH  V.  BHAGWAN  BAKHSH 
SINGH,  II  O.  C.  SOI. 

27  S.  115— Estoppel  against  a  minor, mis- 
representation by  a  minor.  5  A.  L,  J.  674  Gol 
622  P.  II. 

28  S.  115— Estoppel  by  conduct.  Relief  in 
equity— Conditions  for  seeking.    150  P.   R. 
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1908    Col  :  438  P.  11. 

29  S.  116 -Estoppel  of  tenant— Whcra  deed, 
executed  in  the  nameof  the  benamidar,  the.  real 
ovner  is  the.  land-lord  within  the  meanivg  of 
the  section — Action  on  deed  not  maintainable 
by  benaviidar  : 

Whore  a  deed  is  executed  by  a  tenant  in 
favour  of  a  person,  henami  for  another,  the 
real  owner  and  not  the  benainidar  \b  ihQ  land- 
lord whose  title  the  tenant  is  estopped  from 
denying  under  sectioa  116  of  tho  Evidence  Act, 
In  a  suit  by  such  benamidar  for  rent,  the 
tenant  can  deny  his  right  to  sue  on  the 
ground  that  ho  is  not  the  person  entitled.  A 
benamidar Q,B  such  has  no  right  to  sue  unless 
he  can  show  a  legal  right  to  sue  under  the 
g<3noral  law.  Kuthaperumal  Rajali  v.  Secre) 
tary  of  State  for  India,  il  L.  R.,  30  Mvd.,  245- 
followed.  PLUPPU  KQNaN  v.  THIUUG- 
NANA    SAMMANDAMPILLAl.  31  M,  4G1. 

30  S  123,  124,  162  -Courts*  power  to  re- 
cord  evidence.  Validity  of  reatous  for  nou- 
piodnction.  4  M.  L.  T.  317  Col:  701  P.  II. 
Bvacuatious 

1 — Receiver  in   administration    suit  — Pur- 
chaser at  sales  in  execution  of  mortgage  decree 
Transfer  to   benamidar  pendente   lite.     9   0, 
W.  N.  2-20  col  578  P.  I. 
Examiners   Board   of 

1  Duty  of  Board  of  Examiners  for  pleader- 
ship  and  Mukhtarship  Examination  28  G.  479 
Col.  448  P.  I, 

Exchange 

1  Of  holding  Bhaooli  rent  shortly  before 
return  submitted— Annual  value  how  to  ba 
assessed — Alteration  in  area  of  holdings  and 
tenures  by  reason  of  exchange  among  tenant 
if  must  be  specified  in  return— 11 C  W.  N.  211 
Col  :  78  P.  II. 

2  Of  occupancy  rights — Punjab  Tenancy 
Act  (XVI of  1887),  S.  77  {3)  d— Suit  by  a  tenant 
for  declaration  that  he  is  occupancy  tenant — 
Jurisdiction  of  Civil  or  Pievenue  Court. 

Held,  that  S.  77  (3)  d  of  the  Punjab 
Tenancy  Act  governs  a  suit  hy  an  occupancy 
tenant  of  specific  land  for  a  declaration  that 
he  is  occupancy  tenant,  having  exchanged  big 
original  occupancy  holding  with  the  original 
ocGupaney  tenant  of  the  land  in  suitiand  thall 
such  a  suite'lay  in  the  Revenue  Court-ATTAR 
SINGH  u.  RALA  SINGH,  139  P.  R.  1906,  Civil, 

Excise  Act  XXII  of  (1881)- 

1  S.  25— Sale  of  land  in  default  of  Excise 
Revenue — Prior  incumbrance — Revenue  Act 
(XVII of  1816),   s.     135. 

The  sals  under  s.  25,  Act  XXII  of  1881, 
is  not  a  sale  free  from  all  prior  incumbrances. 
Bys.  135,  Act  XVII  of  1876,  when  land  ia 
sold  on  account  of  arrears  of  land-revenue 
other  than  the  laud  on  account  of  which  the 
revenue  is  due,  no  interest  save  those  of  the 
dafaulter  alore,  shall  be  proceeded  against, 
and  no  incumbrances  created  or  contract 
entered  into  by  him  in  good  faith  shall  be 
rendered  invalid  by  such  proceeding.  BABU 
SINGH  V,  PATAN  DIN,  3,  0.  C-  79. 
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Excise  Act  XXII  Of  (1881)  ^(Conld) 

2  S.  2S  N.  W.  P.  Tenancy  Act  (II  of  1901, 
Local) ^  Section  177-- Appeal — Suit  for  recovery 
of  fees  under  Uu  Excise  Act — Relief  for  compen- 
sation joined  not  entertainable  by  the  Assistant 
Collector — No   appeal    lies 

Sootiou  28  of  tlio  Excise  Act  is  confined 
to  the  recovery  of  arrears  of  foes.  Uuder 
the  section  the  plaintiff  is  not  entitled  to  sue 
in  the  Revenue  Oourt  for  recovery  of  com- 
pensation or  damages  in  respeot  of  a  breach 
of   contract. 

Where,  therefore,  a  claim  for  foes  amount- 
ing to  a  sum  below  Rs.  100  is  not  entertained 
by  the  Assistant  Collector,  no  appeal  lies  to 
the  District  Judge  under  section  177  of  the 
Tenancy  Act  supplemented  by  section  28  of 
the  Excise  Aci  and  no  second  appeal  will  lie 
to  tha  High  Court.  JUGAL  KISHOIIE  v. 
MUL  CHAND.    W.  N-,  Am   1906,  p.  814. 

Excise    Act   (Punjab)    XII   of  1896 

See   Punjab  Excise  Act  XII  of  1896. 

Excise  Law — Transfer  of  liquor  shop 
without  cicence  of  illegal  Contract  31  0. 
798   Col.   274  P.I. 

Exclusion  from  joint   property. 

See  Limitation  Act  Art.  127. 
E3£Clusion  from  inheritance. 

Ettate  of  divided  deceased  sister— Equal 
rights  of  elder  brothers  or  sister  o-n  failure  of 
younger  brothers  or  sist.ns— Exi'outioa  of 
children  of  brother  predeceasing  his  divided 
deceased  sister.  1  h.  B.  R.  1900--1902  P.  140 
Col.  239  P.  II. 

See  for  other  cases  Hindu  Laio  and  Maho- 
msdan  Lmo. 


Execution. 

Of  a  document — What  amounts  to. 
L.J.  126  Col.  883  P.  II. 

\See  Execution  Assignment  of  decree). 

Execution  of  Decree. 


1  c. 


4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 


Absolute   decree  to    bo   made 

execution. 
Agreements    concerning. 
Application    for  execution. 

1.  Amondment   of  decree. 

2.  By  Bonaraidar. 

3.  Dismissal    of. 
Appeal. 
Arbitration. 
Assignment   of  decree. 
Attachment    in. 
Certifying   satisfaction    in. 
Combined    decree. 
Compromise    decree. 
Construction. 

Continuation    of  proceedings. 
Contribution, 

(3ourt   ftxucuting    decree. 
Court    Fee. 


before 


Execution  of  decree    (Contd.) 

16.  Declaratory    decree  or   decree  for  in- 

junction. 

17.  Decree    in  appeal, 

18.  Decree    to  bo  subsisting    bofort, 

19.  Deposit    to    take    back, 

20.  Execution     for   the     part     decreed — 

Appeal   as  to  the  other   part, 

21.  Father    and  son. 

22.  Foreclobure    decree. 

23.  Heirs    of  judgment   debtor. 

24.  Injunction    decree. 

25.  Instalments   decree. 
20.  Joint    decree. 

27.  Judgment  creditors    duty. 

28.  Jurisdiction. 

29.  Knowledge     of   judgment    debtor    of 

execution  proooedinga  his  omissioa 
to  object    sale. 

30.  Limitation, 

31.  Manager  of  joint  family. 

32.  Mesne   profits, 

33.  Mortgage    decree. 

34.  Obstruction. 

35.  Partition     decree. 
30.     PoBsession-for-decree. 

37.  Practice. 

38.  Questions    to  bo  decided  in  execution* 

39.  Rateable    distribution. 

39.  (a)— Receiver. 

40.  Rent  decree. 

41.  Representative. 

42.  Resjudicata. 

43.  Restitution   or  Restoration* 

44.  Revision. 
4o.  Revivor. 

46,  Sale   in. 

47,  Security. 

47.  a)— Signing, 

48.  Simaltaneous  execution    in    dif!er^nb 

Court  and  manners. 

49.  Small  cause  courts  decree. 

50.  Stay  of  executiion. 

51.  Step  in  aid  of  execution. 

52.  Substitution  of  heirs. 

53.  Succession  application. 

54.  Surety's  liability. 

55.  Transfer  of  dercee  for  execution. 

1  Absolute  Decbee  To  Be  Made  Before 
Execution. 

1  Absolute  decree  to  be  made  before  execu  - 
tion —Conditional  decree — Notice  to  opposite 
party  in  passiug  order,  10  ('.  W.  N.  306  Col. 
695  P.  II.     No.23  (306  for  200). 

2  Absolute  decree  to  bo  made  before  exe- 
cution—Foreclosure decree,  8  0  0.  75  Col. 
677  P.  1. 

8  Absolute  decree  to  be  made  before  exe- 
cution— Decree  for  sale  on  a  mortgage.  28  A. 
193  Col  673  P.  I. 

2    Agreements  Concebntnq. 

4  Not  to  execute  decree  against  a  particu- 
lar defendant.     15  M.  L.  J.  370  Col.  461  P.    I. 

6  Superseding  decree— Execution  of  deciee — 
Agreement  varyiyig  or  satlsfijiug  decree— Sanc- 
tion of  Court — Mortgage-deed  executed  in  satis- 
faction of  decree— Discharge  of  decree. 

A  mortgage   deed  w;is  executed  as  an  ad- 
jastmeot  and  ia  aatisfactian  of  two  decrees  aa 
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Dli40  in  consideinlion  of  a  Liu  Lusbaiid  was  to 
p  ly  liis  wife  a  monthly  allowanco  of  Its.  44- 
tiiid  allot  lier  a  houso  near  liia  own  for  her 
icsidenco. 

FLld  that  the  order  passed  under  section 
4PB,  of  the  Crimiuai  Procedaro  Cud^i  was 
tiiilH)rsedod  by  the  .ariajigoment  ooirie  to  bo 
Iwecu  the  parties  in  the  ('jvil  ('ouit.  23  Bom 
4kMfollowed.  NUil  MUHAMMAD  i;.  AYE8HA 
BiBI.     A  W.  N  1905  P-  57. 

6     Milde  with  >ul  satisfuction  of  court. 

Held,  thp.t  the  word  "  void  "  in  secotid 
parngvaph  of  section  257  A  of  the  Civil  Proce 
dure  Coda  means  "  void  "  for  all  purposes  and 
rot  only  foi  purpose  of  enfoicing  exucution, 
and  that  "  every  ogreoment  for  the  satisfac 
tion  of  a  judgemont  debt,  which  prov.dos  for 
Ihepaynient,  directly  or  indirectly,  of  auy  sum 
in  excess  i>f  iho  sum  duo  or  to  accrue  due  un- 
der the  decree  ^'  is  void  for  all  purposes  in  so 
far  as  it  provides,  for  the  piymaut  of  any  sum: 
in  excess  rf  the  sum  duo  or  to  accrue  due  un- 
der the  deciec  utiles-;  nnade  with  the  saacLiou 
of  the  Court  which  passed  the  decr<  e 

Per  Renniey  J. — That  au  agreement  enter 
ed  into  between  the  parties  to  a  decree  in 
lieu  of  the  judgment  debt  may  be  enforced  as 
decree  whei'  it  does  not  provide  for  payment 
of  any  bum  in  excess  of  the  judgment  debt, 
and  the  agieemeut  is  certified  Lo  the  court  or 
in  other  cuses  when  sanction  of  the  court  is 
obtained  as  to  its  terms. 

Per  Robertson,  J.  save  as  provided  by 
Ss.  206  and  210  of  the  Civil  Procedure  Code 
a  decree  can  not  ba  altered  at  the  request  of 
parties.  If  the  parties  desire  to  satisfy  the 
decree  by  an  agreement  which  does  not  exceed 
the  amount  ot  the  decree  they  can  do  so,  and 
the  agreement  wili  not  be  void,  tut  unless 
certified,  will  not  be  noticed  ia  the  judgmcut 
debtors'  favuur  by  the  executing  court,  but  if 
the  agreement  sabotituted  for  the  old  decree 
provides  for  a  payment  of  any  thiiig.  in  excess 
of  tlie  decree  such  an  agreement  shall  be  void 
for  all  purposes  ;  it  will  not  satisfy  the  decree 
which  will  remain  aliTe  subject  to  other  con- 
siderations and  it  will  uot  be  enforceable  aa 
a  contract  unless  assented  to  by  the  Court. 
PALA   MaL  1).  HARI  RAM,     88p.  R.i904 

7  To  pay  interest  on  decree.  Decree  of 
appellaie  court  silent  as  to  interest.  23  B. 
393  Col.  320  P.  I. 

8  Varying  or  satisfying  decree— Agree- 
meiUssaoctioo  ol  Court.  Execution  of  origi- 
nal decree — Limitation. 

A  decree  was  passed  by  the  District  Judge 
for  Rs.  84,552  on  tho  20th  (-ccober  1906.  it 
was  trai'Sleied  for  execution  to  a  subordinate 
Judge  on  the  application  of  the  decree  holder 
maae  on  18th  Oetobur  1897.  After  notice 
was  issued  lo  the  Judgemeut-debtov  on  the 
ISth  November  1897  the  parties  agreed  on  the 
5th  February  1898  that  satisfaction  should 
be  eh'octed  by  instalments  with  interest.  On 
the  IGth  IViaioh  1898  the  Subordinate  Judge 
recorded  that  the  decree  was  satisfied.  Rs. 
1,500  were  paid  out  ot  Court  to  the  decree- 
iiolder,    On  12th  October   1900,    the    decrdo- 
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holder  a  plied  to  the  Cou)t  for  execution 
by  arrest  of  the  judgenieut  debtor  for  lailure 
to  pay  instalmei:(s.  Questions  arose  whether 
tliM  original  decree  c^mld  be  executed  either 
in  its  original  form  or  as  modified  by  agree- 
ment, t-r  wliether  it  hnd  been  extinguished 
by  tlie  substitution  for  it  of  an  agrLetnent  oa 
which  a  suit  must  be  filed,  and  whether  tha 
application  of  1900  was  an  application  for 
execution  lof  the  originul  decree  ? 

IhH,  that  tho  application  of  the  12tb 
Octobei  1900  must  be  treated  as  an  applica- 
tion of  the  original  decree,  which  was  cap- 
able of  (Xiculion.  That  the  order  recording 
aatisfactioa  did  not  bar  oxeoul' on  as  ik 
amouniod  merely  to  striking  the  execution 
proceedings  off  the  register  of  pending  cases. 
That  the  decree  was  kept  alive  by  the  applica- 
tions of  the  18th  October  and  18th  November 
1897  and  the  application  made  on  12th  Octo- 
ber 1900  was  within  time.  That  the  agree- 
ment was  void  for  the  sum  made  payable 
thereui  der  was  in  excess  of  the  decretal 
amount  and  the  interest  provided  by  the 
agreement  could  not  be  recorded.  NAMAN 
RAM  y.  MUH.vMMAD  NAWAZ  KHAN.  27 
F.  L  R.  iS05. 

9  Varying  and  satisfying  decree.  Decrees 
and  orders  under  Divorce  Act.  98  P.  L.  R. 
1902  =  18  P.  R.  1903  Col.  2173  P.  1. 

10  Modified  by  consent  and  payable  by  in- 
sialmcnts.    Limitation  Act  IX.  of  1908  Art.  182. 

Whore  a  decree  is  modified  by  order 
of  Court,  and  made  payable  by  instalments 
upon  agreement  of  both  the  parties,  time  for 
an  apphcation  to  execute  the  decree  runs 
from  the  date  of  failure  to  pay  instalments 
agreed  upon,  and  not  from  the  date  of  tha 
decree 

Where  tha  decree  provided  that  upon 
default  in  paying  four  instalments  the  whola 
decretal  amount  would  he  recoverable, 

Held,  that  the  decree-holder  could  exe- 
cute the  decree  for  the  whole  amount  when 
four  instalments  were  unpaid,  though  they 
were  uot  coi  seeutive  ones  RaJA  HAM  w, 
HARGOPAL  SINGH.  45  P.  L-  R-  190S. 
(3)     Application  foe  execution. 

I  AviendiU:  lit  for. 

II  Ameiidment  of  decree  after  rejection 
of  appeal  under  S.  551  0  P.  Code  (1882)-Mis- 
take  in  decree  74  P.  R.  1905  Col.  14S7  P.  I. 

12  Am.»)nclment  of — Defective  application. 
112  P.  L»  R.  1902  CoU  1138  P.  1. 

13  Amendment  is  not  a  step  ia  aid  of 
execution  —  Application  for.  A,  W.  N.  1905  P. 
108—27   \    570  vJol.  1486  P.  I. 

14  Am,eridment  to  proceed  agaius  proper- 
ty—OrJer  for  amendment  15  M.  L.  J.  243 
Col.  1139  P.  I. 

15  Amendment  of  application  for  execution 
—  A ttaciinieui,  of  immoveable  property.  2  A. 
L.  J.  367  Col.  1999  P.I. 

16  By  assignee  of  property  decreed.  30 
A.  28  Ool  J 592  P.  I. 

17  By  iitsignee.  Fresh  suit  — Plaint  may 
be  treated  as  ;4.'ptication  for  excecution.  28 
M.  Qi  Coi  1001  P.  1,^ 


{     1001     I 


Dl(iK8T    OF     JiVIL    C1ASE3 


(     1002     ) 


Execution  of  decree    (Contd.) 

18  By  assignee- Sale  by  t-ucli  assignee  in 
execution  of  roul  decree.  I  C.  L.  J.  500  Ool. 
14:3  P.  II. 

19  By  assignee— Stay  of  exeoution-Assign- 
luent  of  decree.  '28  M.    957.  Col.  1113  P.  I. 

20  AsMgiiraunt,  of  decree.  Jurisdiction  of 
Court  passing  decree  15G  P.  L.  R.  1905  Col. 
1073  P.  1. 

21  Assignraeni  of  decree  -Disrai.'ssal  wifcliout 
eiiquiry  of  an  application  under  S.  232  (1  P. 
C.  (1882;,  failure  to  appeal  from,  lb  M.  L.  J. 
27  Col.  442  P.  il. 

22  By  assignee— Order  allowed  to  become 
final— Transfer  of  decree  for  execution.  28 
A.  013  Col.  440  P.  II. 

23  By  ass.gnee.  Notice  to  assignor  and 
judgement  debtor.     29  C.  235  Col    1501  P.  I. 

24  By  assig!ee~Executi  jn  by  transferee 
from  decree  holder.  14  M.  L.  J.  393  Col.  1502 
P.  I. 

(2)  Benamidar  for  Execution. 

25  Benamidar's  application  for  execution. 
10  O.  0.  263  Col.  2005  P.  1. 

26  Civil  Procedure  Code  (1882)  S.  108  app- 
licable to  execution  proceedings.  3  C.  L.  J, 
27C  Col.  907  P.  1. 

(3)  Dismissal  of  — For  Fees  Ufpkaid. 

27  Dismissal  of  for  fees  unpaid. Continua- 
tion of  old  proceedings.  5  C.  W.  N.  347  Col, 
1998  P.  1 . 

28  Dismissal  of  new  attachment,  Second 
application  2  A.  L.  J.  276  Col,  2000  P.  I. 

29  Dismissal-  Attachmeat  whether  falls 
ihiuugh  or  not. 

Ill  execution  of  a  decree  obtained  by  the 
decree  holder,  9  certain  property  belonging 
to  the  judgetocnt-debtor  was  attached  and, 
in  due  course,  it  wa.s  sold.  The  sale,  however, 
was  subsequently  set  asidw  on  the  24lh  Sep- 
tember 1904.  On  the  same  dale,  the  Court 
made  the  following  order;  '-The  sale  hav- 
ing been  set  abide,  the  decree-holder  is  direct- 
ed to  t>ike  further  slop.s  for  sal  ■  withi;i  3 
days  hence.  Put  up  on  28th  September  1904, 
for  order.  "  On  the  28r,h  Septernhnr  1904,  the 
datu  fixed,  thti  foUovving  order  was  recorded. 
•'  No  luriliLi  steps  taken,  dismK>-si  d.  "  The 
28th  September  seems  to  have  b  en  the  last 
date,  wiieu  the  Court  sat  before  tlie  Du^serah 
vactiou  ;  ai.d  ii  was  not  till  the  I7ih  Novem 
ber  1904,  that  a  petition  was  presented  by 
the  decree  holder  asking  forissue  of  procla 
matioD  lor  sale  ol  the  property  winch  had 
already  been  attached. 

Held,  (Ghosa  and  Caspeiiie,  J  J.)  That 
because  the  execution  case  has  been  dismissed 
by  reason  of  no  steps  having  been  taken  by 
the  decree- holder,  wiihiu  a  certain  time 
limited,  to  bring  the  property  to  sale,  the 
attachmeuL  that  has  already  been  put  upon 
it  does  not  necessarily  fall  Lijrough.  9  M.  I. 
A.,  324,  red  ired  to. 

It  could  uovei'  have  been  intended,  and 
in  a  case  like  ihia  it  is  always  a  question  of 
intention,  that  all  that  h.id  been  done  antece- 
dent to  the  order  in  question  by  way  of  at- 
tachment lur  the  puipuse  of  biinging  thtj 
property  to  sale,  muat  bo  lak  n  o  nive  ft. Ileii 
through  and   that   the   decree-holder   should 
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begin  again,  an  if  in  a  fresh  fxocution-case. 
The  decree  holder  is,  thrrefore,  not  li.iblo  to 
take  out  a  fresh  attachment.  GOBINDA 
CHANDRA    PAL  v.  DWAUKA     NATH  PAL. 

83  c  Ges- 
so    Dismissal  of— Order    dismissing  appli- 
cation for  execution  withcmt  fixing  a  dat.;  for 
its  disposal. -130  P.  L   R.  1902  Col.  896  P.  I. 

31  Distinction  beivveeu  application  and 
an  application  to  take  a  slep  in  aid  of  execu- 
tion.    24  M,  188  Col.  1991  P.  I. 

32  By  executor —  \pplioation  by  executor 
under  the  will  of  a  Hindu  Lady  Joverned  by 
the  Dayabhaga  School  — Objection  by  her  sons 
on  Judgement  debtors.  11  C.  W.  N.  289  Col. 
442  P. II 

33  Will— Executor.     Bemuneraticm  of— 
The  Probate  uourt  in  ludia  is  competent 

to  award  remuneration  to  an  executor  to 
whom  no  legacy  has  been  left  by  the  estator, 
III  re  the  Estate  of  the  Late  Sirdar  DaYaL 
SINGH,  MAJITHIA,  DECEASED.  195  P- 
L.R.,  1905  =76  PR  1905- 

4       A  PPEAL. 

34  Auction  parchaoe  sub'.equentty  added 
as  respondent  — Auction  purchaser  made  res- 
pondent after  institution  of  appeal.  2  A,  L. 
J.  516  Col.  1362  P.  I. 

35  Order  pa-^sed  in — Secondappeal  against 
orders  in  execution.  10  C.  VV.  N.  284  Col. 
66  P.  II. 

36  Whether  Appellate  Court  can  alter  oSccfe 
of  decree  — Delivery  of  land  staudint;  crops  — 
Appeal  from  order  of  execution.  3  L.  B.  R. 
1906    P.  129    Col.     1509  P.  I. 

(5)  Arbitration  in. 

37  Costs  question  as  to  reffered  in  by 
agent  of  iudgmoot  debtor  having  no  express 
power  to  refer  it  t )— Sub  equeiit  retificatioa 
by  principal  of  his  agent — Reference  ol  I  ha 
question  of  costs  to  arbitration.  8  O.  C  263 
Col.     450  P.  II. 

(6)  A  SSIGNMENT  OF  DF.CKKE 

38  Question  of  validity  of  assignmant  — 
Jurisdiction  of  cour!  passing  the  decree.  156 
P.  L.  R.  1905  (-ol.     1073  P.  I. 

(7)  Attachment  in. 

39  Apt'lication  for  -Ommission  to  verify 
inventory  uf  properly  sought  to  be  attached. 
A.  W.  N.   1905  P.  203  Col  1234  P.  I. 

40  By  Courts  of  different  grades — Attach- 
ment by  several  courts — Sale  by  coun  of 
lower  iarisdiction.  A.  W.N.  1904  P.  161  = 
27  A.  o6  Col.     1164  P.  I. 

41  Claim  to. by  person  other  than 
Judgment-  debtor.  118  P.  R.  1907  Col  1564 
P.I. 

42  Suit  to  establish  title  and  possession — 
Order  passed  without  investigation.  87  P.  R. 
1904  Col.     1523  P.  I. 

48  Dibis  of  -Exf'cinioH  oj  Decree- Civil 
Vrvccdure  Code,  s.  '^6ti-  Application  for  attach- 
ment of  d I  bis  said  to  be  due  tojudgment-dihtor — 
Denial  vt  dcbt.-^  by  alleged  debtors. 

Where  a  Court  is  asked  in  execution  of  a 
dtcrce  to  .ttaoh  debts  alleged  by  the  dtcrea- 
hold  r  to  be  duj  by  third  p'^rsous  t  iLo 
judgment-debtor,   it  is    no     business    of    the 
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Court  to  dcLonnino  in  tho  first  instance 
whothor  tho  dobts  ai'o  really  duo  or  not,  or 
to  rrtfuse  exocution  if  tliu  parties  alleg<  d  to 
bo  dubtors  to  the  judgmout-dobtor  doiiy  that 
they  aro  so.  But  after  attaolnuont,  tho  Court 
may  eithor  sell  tho  di  bts  aftoi*  giving  notice 
to  tho  intending  purchasers  that  thooxistonco 
of  some  of  them  is  Llonied  by  the  alleged 
debtors,  or  may  nppoint  a  receiver  to  realize 
the  debts  by  bringiug  suits  against  tVio  debtors. 
M\ll  \H.\J.\  OF  P.!''NA11MS  V.  PATRAJ 
KUNWAU,    28  A.  262. 

44  Decree  ol— Appeal  against  attached 
decree — Right  of  paniss  to  the  decree  to 
compromise  the  suit  induriously  effecting  the 
right  of  Mie  attaching  decree-holder.  22  P. 
B.  19(35  Ool  1599    P.  1. 

45  Attachment  of  property  in  wife's  name 
—Onus  of  proof.  17  M.  L.  J  339  Col.  20 
P.  II. 

46  Of  grant  —  Resumption  of  rent  free 
land  bv  mistake— Grant  made  to  compensate 
loss.     8  C  W  N  G65  Col,  144   P.  I. 

47  Jagir  of — Attachment  of  Jagir.  Held 
that  the  Jagir  called  as  Pattidari  Jagirs.  92 
P  L  R  1904  Col.  11G2  P.  I. 

48  Jewels — Question  relating  to  execution 
—  Attachment  of  articles  not  covered  by  at- 
tachmehat  order.  14  M  L  J  295  Col.  1108 
P.  I. 

49  Attachment  of  immoveable  property — 
Ko  disciiplion  or  specification  of  interest — 
Returned  for  amendment.  2  A  L  J  3G7  Col. 
1999  P.  I. 

50  Personal  decree  against  a  Hindu  loidoiu 
— Execution  of  decree  -  Personal  decree  — Hindu 
widow — Only  life  interest  liable  to  attachment 
and  sale. 

Parbati  Bai  v.  Govinda  JIC.  P.  L.  R  '426 
affiimcd. 

In  execution  of  a  personal  decree  against 
a  Hindu  widow  nothing  more  than  her  life 
interest  in  an  estate  inharited  by  her  from 
her  husbands  con  be  attached  and  sold.  11 
M  I  A  241  ;  2  I  A  275  ;  16  C  511  ;  17  M  208,  2 
C  P  L  R  226  referred  to.  NANHO  AND  KA- 
SHIRA^I  V.  S\LIGRAM.     15  C  P   L    P^    85- 

51  Removal  of  atiachment  sa,!.e— Attachment, 
removal  of —Application  for  execution,  effect  of 
striking  off —Sale  after  attachment,  void—C  P. 
Code,  S.  276, 

Hold,  that  the  mere  fact  of  an  application 
for  exi  cutiou  having  been  struck  off  the  file 
does  not  necessarily  imply  that  the  attach- 
ment has  been  removed,  nor  can  such  re- 
moval be  inferred  from  the  mere  factthatthe 
decree- holder  erroneously  applies  for  a  fresh 
attachment.  It  is  only  where  the  execution 
case  is  struck  off  after  a  complete  fceri^iua- 
tion  of  the  case  and  the  execution  proceed- 
ings are  put  an  end  to,  that  such  an  infer- 
ence can  be  drawn. 

Held,  further,  that  this  is  a  matter,  which 
must  be  determined  according  to  the  cir- 
c.m stances  of  each  case  and  that,  under  tho 
circumstances  of  the  present  case,  the  at- 
tachm.ent  had  not  been  v^iLbdrawn.  RAM 
DAS  V.  RAM  TAHAL  DAS.     8  Q  C  152. 
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52  Property    wrongly   attached  — Regular 
suit  will  1)0  whether  tlioro  has  been  an  appli- 
cation under  S.  278  Civil  Procedure    Codo    or 
not.     U  B  R  1901  P.  129  (C.    P.  0.)    Ool.    1520 
P.    I. 

53  Standing  crops  of  — Punjab  alionatioa 
of  Land  Act  (XllI  of  1900)  S.  2.  14  P  R  1905 
Col    587  P.  II. 

51  Salary  —  Attachment  of  salary  of  a 
Railway  Servant  -Authority  of  Court.  30  0. 
713  Col.  1511  P.    I. 

55  Water— Advantage  rate— Pension  Jagir 
— Khush-hais-i-yati  income — Attachment  of 
— Power  of  execution  court — InterpretatioQ 
of  decree.     96  P  R  1900  Col.  145  P.  I. 

56  Property  lorongfuUy  attached  in  execu- 
tion of  decree— Decree-holder  who  wrongly  at' 
taches  liable  for  damage. 

Applicant  in  execution  of  a  decree  wrongly 
attached  certain  lime  belonging  to  respondent 
as  the  property  of  the  judgement-debtor.  The 
respondent  got  the  attachment  removed. 
While  it  was  under  attachment  the  lime  was 
damaged  by  rain  and  the  respondent  ulti- 
mately sold  it  at  a  loss.  He  sued  in  the  Court 
of  First  Instance  for  the  difference  in  value. 
The  Court  gave  him  a  decree  which  was 
upheld  in  the  Lower  Appellate  Court.  The 
applicant  came  up  in  revision  on  tho  grounds 
that  the  Lower  Courts  were  in  error  in  hold- 
ing that  by  attachment  ownership  was  divest- 
ed from  the  owner  and  made  over  to  the 
attaching  creditor,  whtreas  the  only  effoot  of 
attachment  was  that  the  custody  of  the  pro- 
perty was  temporarily  placed  in  the  Bailiff  of 
the  '.'curt.  It  was  argued  that  the  owner  re- 
mained the  owner  and  it  was  therefore  hia 
business  to  roof  the  shed  where  the  lime  was 
and  protect  his  own  property,  and  if  he 
neglected  to  do  so,  he  should  bear  the  loss. 

Held,  that  a  wrongful  attachment  is  the 
direct  act  of  the  decree-holder  and  not  of  the 
officer  of  the  Court,  and  that  the  decree- holder 
who  wrongfully  attaches  the  property  of  a 
stranger  is  a  trespasser  and  wrong-dotr  and 
is  responsible  for  all  damages. 

References. 

O'Kinealy's  Civil  Procedure  Code,  page 
440. 

1.  L.  R.  3  Bom.  page  74, 

Law  Reports,  Privy  Council,  1889-90,  page 
17  U.  B.  R.  1901  P.  7  (Execution  of  decree). 

57  Wrongful  attachment,  damages  for.  U. 
B.  R.  1902  P.  5  Col.  256  P.  I. 

(8)  Certifying  satisfaction  in. 

58  Satisfaction  of  decree  payment  to  one 
of  several  joint  decree  holders.  34  P.  R.  1906 
Col.  1498  P.  I. 

(9)  Combined  decree  under  Ss.  88  and  90. 

59  Recovery  of  balance  due  on  mortaage 
-Civil  Procedure  Code  (Act  XIV  of  1812)  S. 
230-  Decree  for  payment  of  money.  31  0.  792 
Col  678  P.  I. 

(20)     Compromise  Decree. 

eO     Sale    in    execution    of  decree   of   such 
interest.     10  O.C.  136  Col.  498  P.  II. 
(11)-  Construction  of  decree. 

61     Consent   decree— Effect  of  breach   of 
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the  terms  of  the  decree  on  the  part  of 
plaintiff.  SOWN  53G-28  C  557  Col  337 
P    I. 

62  Execution  of  decree — Attachment  of  do- 
bultcr  yroijei ty  —  Assignment  of  decree— Riglit 
of  assignee    to  execute  decree. 

A  judgraout-debtor  cannot  object  to  an 
application  for  execution  of  the  decree  pass- 
ed ngainst  liim  made  by  one  of  several 
decree  holders  when  the  applicant  states 
that  he  has  obtained  assignment  from  his 
oo-dccree-holders,  and  those  decree  holders 
state  in  Court  that  they  have  no  objection 
to  the  execution  of  the  decree  at  the  in- 
stance of  the    applicant. 

Debutter  property  is  not  under  the 
Hindu  Law  absolutely  inalienable  or  al- 
together extra  coininercium.  It  can  be 
alienated  for  legal  necessi<^iy.  And  when  a 
Shcbait  as  such  trespasses  on  the  property 
of  another  and  so  comiaita  a  tort  and  he 
issued  for  this  tort  and  cast  in  damages, 
th«  debutter  property  can  be  sold  in  execu- 
tion   of  such  a  decree. 

The  parties  cannot  be  permitted  to  go 
behind  the  terms  of  a  decree.  The  duty 
of  an  executing  Court  is  to  execute  the 
decree  and  not  to  alter  it  or  enquire  into 
the  question  of  its  propriety.  KRISHNA 
KISSORE  CHAKRAVARTI  v.  SUKHA  SIN- 
DHU    SANYAL.     10  C  W  N  lOOO- 

63  Execution  of  decree— Coustriiction  of 
decree — Decree  of  Appellate  Court  affirming 
and  adopting  part  or  whole  of  decree  of 
Lower   Court,    how   to  be  construed  -  Avpeal  — 

A.  and  B.  separately  sued  S.  for  certain 
sums  of  money.  The  Sub-Judge  decreed 
the  suits  providing  for  interest  at  a  certain 
rate  from  the  date  of  the  institution  of  the 
suits  till  payment.  On  appeal  the  manda 
tory  portion  of  the  judgment  of  the  Judicial 
Commissioner's  Court  was  as  follows  :  — 
'The  appeals  are  allowed,  the  decrees  of 
the  Sub'jrdinate  Judge  are  modified,  the 
amouDt  decreed  to  A.  being  reduced  to — 
and  that  decreed  to  B,  to — The  parties 
will  pay  and  be  paid  proportionate  costs 
in  both  (  ourts.''  The  decree  of  the  Judi- 
cial Commissioner's  Court  in  A.'s  case  was, 
"It  is  ordered  that  the  appeal  be  "allowed 
and  in  modification  of  the  decree  'of  the 
Subordinate  Judge  dated — the  "amount 
decreed  to  A.  is  reduced  to  -."  A  similar  de 
cree    was   prepared   in    B.'s   appeal. 

A.  and  B.  respectively  applied  for  exo 
cution  claiming  future  interest  from  the 
date  of  institution  of  the  suits  to  the  date  of 
payment.  Tbe  jadgment-debLors  objected  to 
the  payment  of  future  interest.  Th«  objec 
tion  was  disallowed.  On  appeal,  held,  tnat 
the  decrees  of  the  Judicial  Commissioner  had 
even  not  impliedly  simply  affirmed  the  decrees 
of  the  Sub-Judge  as  to  payment  of  future 
interest,  and  tbe  decree  holders  were  not 
entitled   to  future  interest. 

Where  the  appellate  decree  simply  affirms 
the  decree  appealed  against,  the  latter  may 
and  must  be  referred  to  in  order  to  coustfue 
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the  former.  The  same  rule  applies  to  casea 
in  which  there  is  a  simple  aflirmation  of  a 
part  of  the  decree  nppoaled  against.  SALlK 
RA?^I  V    ATIK    HUSAIN.     5   0 C  373. 

12      CON'JINUATION  OF    PROCEEDINGS 

6'4  Application  —  Continuation  of  proceed- 
ings -7.  B.  L.  R.  819.  See  Execution  of  decred 
(HI)  Practice  infra. 

65  Agra  Tenancy  Act  (II of  1901),  Sch.  IV» 
No.  47  — Execution  of  decree— Limitation — Con- 
tinuation of  proceedings. 

On  the  14Lh  March  1901  a  decree  waa 
passed  by  a  Rent  Court  in  favour  of  the  appel- 
lants for  Rs.  156  14  9.  On  the  13th  March 
1904  the  appellants  applied  to  execute  the 
decree  by  attachment  and  sale  of  tho  move- 
able property  of  their  iudgmeatdebtors.  Ex- 
ecution was  issued  as  prayed.  Moveable  pro- 
perty was  attached,  but  only  a  small  portion 
of  the  jadgment-dobt  was  realized.  On  the 
22nd  August  1904  the  decree  holders  present- 
ed an  application  to  realize  the  balance  of 
the  decretal  amount  by  attachment  and  sale, 
of  immovcn.blo  property  belonging  to  tho 
judgment- deb '.ors. 

Held,  that  the  execution  was  barred  by 
limitation,  for  the  application  of  the  22nd 
August  1904  could  not  bo  considered  an  ap- 
plication in  continuance  of  the  previous  ap- 
plication of  the  13tb  March  1901.— 15  M.  L.  J., 
I  324  referred  to.  MOHaBBAT  BAHADUR 
LAL  V.  UDAKUNWAR3  A.M.  L.  J.  324  = 
A.  "W.  N  1^06  P   97. 

66  Subsequent  application  for  sale  cf  tha 
entire  property— Whether  in  continuation  of 
tbe  previous  application.  33  C.  689  Col  :  1998 
P.I. 

66(a)  When  prior  application  to  be  con- 
sidered pending.     18  L.  J.  46  Col  :    1994   P.  I. 

66  (6)  Application  in  continuation  of  pre- 
vious proceedings. — Limitation. 

The  sale  of  an  immoveable  property, 
which  had  been  attached  was  ordered  oa 
7th  December  190?,  The  Amiu  reported  oa 
13th  Jaunary  that  sale  couid  not  bo  held  aa 
there  were  no  bidders.  The  decree-holder 
was  informed  and  pUowed  time  till  the  10th 
February  to  pay  in  fees  for  a  fresh  sale.  Ha 
took  no  steps  and  the  case  was  ordered  to  ba 
sruck  off  "  for  the  present.  "  On  the  13th 
Jauuaryl906,  the  decree-holder  again  applied, 
aj^king  that  tbe  property,  which  was  still  un- 
der attachment,  might  be  sold. 

Held,  that  this  was  not  a  fresh  applica- 
tion in  execution,  but  merely  an  applicatioa 
to  revive  the  former  proceeding  and  was  not 
barred  by  limitation  5  C.  W.  N.  347  D.  18  A, 
482  R.    ^lUJIB-ULLAH   v.    UxMED  BIBI  A« 

W  N  (1908),  227. 

(i:j)     Contribution. 

67  Fresh  suit — Obstruction  by  party  to 
suit,  not  being  a  judgment-debtor— 30  M.  72 
Col  :  15Gt)  P.  I. 

68  jMortgage— Purchase  by  decree-holder 
one  of  several  mortgaged  proprietors— Con- 
tribution in  execution  rot  allowed.  34  C.  13 
Col  :  040  P.  II. 

69  Sale  Warranting  of  Pitle—Oaveat   emp-; 
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tor.     27  A.  537  Col  :  1557  P.   T. 

70  Transfer  of  dooroo — Exocution  against 
others- Oovitril)ution-4  A.  L,  J.  405  =  A.  W. 
N.  1907  P.  1G4  Col.  2023  P  I. 

(14)    Court  exkcuttino  decree. 

71  Duty  of  Court — Execution  court  not 
competeiit  to  vary  docroo  in  execution 
proceedings  -  28  C.  353,     Col.  870  P.  II. 

72  Duty  of  Court — To  facilitate  enquiry. 
4  B.  L.  U.  9G0  Col.  947  P.  I. 

73  Functions  of— Issue  of  notice — Notice 
to  surety.     29  B.  29   Col.   1370  P.  I. 

74  Issue  of  sale   proclamation.     A.  W.  N. 

1901  P.  167  Col.     1531  P.  I. 

75  Issue  of  sale  proclamation — Court's 
duty. 

It  is  the  duty  of  court  before  pro- 
ceeding to  set  iu  execution  of  a  mortgage 
decrcb  to  examine  the  mortgagor  and  mort- 
gagee and  ascertained  whether  the  mort- 
gaged property  is  subject  to  any  other  in- 
cumbrance. 7  C.  W.  N.  766 --30  C.  599  at  607. 
See  for  other  facts  Col.  651  and  654  P.  I. 

76  Issue  of  sale  proclamation — Decree 
for  sale  of  property  not  liable  to  attachment 
27  A.  684  Col.     948    P.  I. 

77  Irregularity— Execution  after  attach- 
ment— Validity  of  further  proceeding.  32 
C.  1104  Col.     1514    P.  I. 

73  Its  jurisdiction — To  question  validity 
of  decree,     145  P.  L.  R.  1906  Col.  800  P  I. 

79  Il'S  jurisdiction. 

Held,—  that  a  Court  to  which  a  decree  has 
been  sent  for  execution  has  not  jurisdiction 
to  execute  such  decree  when  it  is  in  excess  of 
its  pecuniary  jurisdiction  as  an  original  court 
7  M.  397,  17  M.  309,  12  B.  155,  16  C.  457,  and 
465  P.  R.  1901  P.  35  referj»ed  to.  MAUNG 
MYAING  V.   ANAMALI  CHETTY    XJ.    B-  R. 

1902  P-  5     (Execution  of  decree). 

80  Not  to  go  behind  decree — Injunction — 
Limitation.     29  M.  314  Col.     1986  P.  I. 

81  Power  to  amplify  decree— 1  A  L  J  541 
Col.   1509  P.  I. 

82  Power  of  executing  court  in  respect  of 
uncertified  adjustment  in  supersession  of  the 
decree.     16  M.  L.  J.  33  Col.  439  P.  II. 

83  Power  to  refer  to  judgment  and  award 
—Interpretation  of  decree.  83  P.  L.  R.  1907 
Col.  145  P.   I. 

63  {o)  Power  to  after  to  judgment  and 
other  documents  to  interpate  decree,  6  P.  W. 
B,.  1903  Col.  1486  P.  I. 

84  Power  to  order  demolition  of  cons- 
truction in  excess  of  decree.  2  A.  L.  J.  573 
Col.  1091   P.  I. 

85  Power  to  question  validity  of  decree, 
28B.     378  =  26  M.  31  Col.  73  P.  I. 

Contra  28  0.  353,  31  C.  922, 

86  Question — Jurisdiction — Decree- -Subse' 
quent  modification  of  terms  luhen  permissible — 
Decree  for  maintenance-Change  in  the  circums- 
tances of  parlies. 

No  modification  of  a  decree  can  be  al- 
lowed in  execution  thereof  on  grounds  not 
recognised  in  the  decree  itself  as  giving  of  right 
to  such  modification.  The  same  rule  applies 
whether  the  modification  is  claimed  in 
applying    for,    or    in     resisting    execution. 
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Where  no  right  for  modification  of  its  terms 
with  reference  to  post  decretcd  changes  ia 
the  circumstances  or  in  the  relations  of  the 
parties  is  reserved  in  a  decree  for  main- 
tenance, the  remedy  appropriate  being  a 
fresh  suit,  no  application  in  execution  oaa 
be  made  for  such  purpose.  A  separate  suit 
can  lie  for  the  modification.  24  Bom.  386  ab 
pages  367  and  390;  9  W.  R.  152;  2  Bom.  D. 
R.,  191;  1  All.  594;  8  Mad.  94,  referred  to. 
MAHARANA  RANMAL  SINGJI  v.  BAI 
SHRI  KUNDANKUMAR.  4  B  L  R  431  = 
26   B.  707 

87  Question  of  representation  Capacity — 
Decree  against  father  of  Mitakshra  family, 
6  C.W.N.    322  Col.  1118,   1119.   No,  838. 

88  Refusal  to  execute  a  decree — Jurisdic- 
tion— Court  passing  the  decree — Executing 
Court. 

There  is  no  authority  for  the  unquali- 
fied proposition  that  an  executing  Court 
can  refuse  to  execute  a  decree  on  the  ground 
that  the  Court  which  passed  it  had  no  juris- 
diction   to  pass  it. 

Balaji  Viihoba  v.  Balkrishna  Raoji  (IX 
C  P  L  R  136,  followed  ;  11  A.  314,  17  A.  478, 
4  B.  638,  15  B.  216,  17  C.  699  referred  to. 
KODULAL  AGARWALA  v.  BIHARI  KUR- 
MI.    14  C.  P  L  R.  1901  p.  93. 

89  Rehearing — Construction  of  decree. 
28  C.  353   Col.   870  P.  II. 

90  Restitution,  power  of — Adjustment  of 
Account.     6  C  W  N  710  Col.  21  P.  I. 

(15)     Court   fee. 

90  (a)  Court  fee — Value  of  suit — Stamp 
on  the  Iplaint.  7  0.  L  J.  36  (P,  0.)  Col. 
1524  P.  I. 

91  Court  fee — Execution  on  payment  of 
extra  Court   fee  30  M.  32  Col.  119  P.  I. 

16  Declaratory  decree  or  decree  for 
injunction. 

92  Declaratory  decree— Separate  suit  not 
barred.     2  A  L  J  673  Col.   1091  P.  I. 

93  Declaratory  decree  whether  and  when 
executable.     17  M.  L.  J.  423  Col.  857  P.  II. 

94  Declaratory    decree— Suit  for   declara-* 
tion    that    property    sought    to  be    attached 
belongs   to   judgment  debtor.     A.  W.  N   1907 
P.  207  Col.  445  P.  II. 

(17)    Decree  in   appeal. 

94  (a)  — Restitution  of  property — Appeal. 
35  C.  265  Col.  1136  P,  I. 

95  Decree  on  appeal,  modifying  the  first 
decree— Execution  of  decreee — Civil  Procedure 
Code  (Act  XIV  of  1882)  s.  230. 

A  decree  for  payment  of  money  was 
modified  on  appeal. 

Held,  that  the  decree  to  be  executed  being 
the  decree    made  on  appeal,   the  twelve  years 
mentioned  in  section  230  of  the    Code  of  Civil 
^  Procedure    would   run    from    the  date    of  the 
'  appellate  decree.     MAHOMED  MEHDI  BEL- 
LA V,  MOHINI  KANTA  SAHA  CHOWDHRL 

34  C  874. 

95     (a)— Appeal    not   pressed — Terminus   a 
quo.     30  A.  385  Col.  1997  P.  I. 
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96  Decree  by  first  appellate  Court—  With- 
draioal  of  second  appeal— Limilation. 

A  applied  for  execution  of  the  decroo  of  a 
first  appellate  Court,  more  than  three  years 
old  but  within  throe  years  of  the  date  of  an 
order  of  tho  ficcond  appollate  Court,  dismissing 
the  secoud  appeal,  as  the  result  of  an  appli- 
cation for  withdrawal  of  the  second  appeal. 

Held,  time  hegan  to  run  from  tho  date  of 
the  order  dismissing  tho  second  appeal,  such 
order  being  the  one  finally  disposing  of  tho 
second  appeal,  and  not  from  tho  date  of  the 
decree  of  the  first  appellate  t'ourt.  9  G.  100 
approved  and  followed  22  B.  506  not  followed. 
SADAGOPA  RAMANUJAPELIIYA  JEEYAN- 
GAR  V.  LAKSHMI  DASS.  1  M-  L-  T-  283  = 
16  ML.  J  393  =  30  Ml 
(18)     Decree  TO  BE  SUBSISTING    before. 

97  Decree  to  he  subsisting  before — Suit  for 
possession  of  land — AiJpeal  by  some  defendants 
— Decree  reversed  on  a  common  ground— Second 
appeal,  the  heirs  of  deceased  defendants,  not 
imphadt'd.. 

A  obtained  a  decree  for  possession.  On 
appeal  by  some  of  the  defendants,  the  decree 
was  reverc'ed  on  a  ground  common  to  all  tho 
defendants,  though  all  tho  defendants  were 
not  uitide  parties  to  the  appeal.  In  second 
appeal,  tho  heirs  of  a  certain  defeudant,  v/ho 
was  not  one  of  the  appellants  in  the  lower 
appellate  Court  and  who  died  during  tho  pen- 
dency of  the  appeal,  were  not  brought  in  as 
respondents  to  the  second  appeal  ;  and  also 
the  heirs  of  certain  other  defendant,  who  was 
made  a  respondent  in  the  second  appsal,  but 
who  died  during  its  pendency,  were  not  sub- 
stituted on  tho  record.  In  execution  of  the 
decree  obtained  by  A  in  second  appeal,  he  pro- 
ceeded against  tho  said  heirs  also.  H.'ld,  thQ,t 
the  decree  on  secoud  appeal  was  not  binding 
against  the  said  heirs  and,  therefore,  could 
cot  be  proceeded  against  them.  Held,  also, 
that  where  an  appeal  was  preferred  by  some 
of  the  defendants  only  and  tiie  docrco  of  the 
lower  Court  was  reversed  on  tho  ground  com- 
mon to  ail  the  defendants,  the  appellate  decree 
inured  to  the  benefit  of  all  the  defendants  in- 
cluding those  that  had  not  preferred  the  ap- 
peal, ASIIBUNNES3A  BIBI  v.  WALI  AHA- 
MED  CHOWDHURRY.     1  C.  L.  J.  144- 

98  Existence  of  the  decree  at  the  time  of 
execution — Jurisdiction  of  Execution  Court  after 
decree  is  set  aside — Attachment. 

After  a  decree  is  sot  aside,  the  execution 
Courtis  not  competent  to  take  any  proceedings 
in  execution,  and  a  renewed  decree  even  on 
the  same  terms  passed  subsequently  will  not 
validate  any  proceedings  taken  by  tho  execu- 
tion Court  after  the  decree  was  set  aside. 
CHETTIATTIL  MUHAMOD  v.  KUNHI 
KORU  PUNNOH  MADHAVIAMMA  v.  AM- 
BALI  KUNHI  KORU.  29  M-  175- 
(19)     Deposit  to  take  back. 

99  Limitation — Terminus  a  quo — Execution 
of  decree— Suit  to  recover  money  paid  into  Court 
under  a  mistaken  belief  on  the  -part  of  the  plain- 
tiff as  to  his  rights. 

la  order  bo  obtain  the   caacolmeab  of  the 


Execution  of  decree    (Contd.) 

sale  of  a  share  in  a  shop  sold  in  execution  of 
a  decree  against  himself  and  his  brothers,  the 
plaintiff  paid  into  Court  Rs.  540-11-0.  The 
sale  was  cancelled.  The  i^IaintilT  then  applied 
under  section  214  of  the  Code  of  Civil  Proce- 
dure for  repayment  of  the  money  deposited  by 
him  in  Court  inasmuch  as  the  property  sold 
belonged  to  him.  This  claim  v/,is  allowed  ; 
but  tho  decree-holder  filed  au  appoil,  and  the 
decision  of  the  Court  below  was  reversed,  and 
the  amount  deposited  in  Court  by  the  plain- 
tiff was  awarded  to  tho  decree  holder.  The 
plaintifl  sued  to  recover  this  money  from  hia 
co-judgment-debtors.  Held,  that  limitaLioa 
did  not  begin  to  run  before  the  final  order 
assigning  to  the  decree  holder  the  money 
deposited  by    the    plaintiff.     RA?>I    SARUPv. 

CHAJJU  MAL.  3  A  L-  J.  667-A.  WN. 
1906  P  288. 

(20)  Execution  for  the  part  decreed  — 
Appeal   as   to   the  other   part. 

100  Decree  in  part  — iSubsequent  appeal 
for  tho  part  not  decreed.  31  P  R  1907  Col 
1227    P  I. 

(21)  Father  and  son  (PTindu  Law). 
Hindu  Laio  —  Fa,l]ii'r*s  dibt—JAnt   Hindu 

family — Suit  against  father  and  son  on  mort- 
gage by  father — Suit  against  smi  dimissed ^ 
Liability   of  ancestral  property. 

When  a  suit  on  a  mortgugo  executed 
by  a  Hindu  father  filed  against  tho  father 
and  his  sons  is  dismissed  as  against  the 
sons,  the  decree-holder  can  bring  to  sale 
ancestral  property  includiLg  the  sons'  shares 
to  satisfy  hia  decree,  unless  tiio  sons  prove 
that  the  debts  were  of  such  a  nature  that  they 
were  not  bound  by  Hindu  Law  to  discharge 
them.— W,  N.  A.  190G  p.  33  ;  3  A.  L.  J,  10  re- 
ferred to.  CHHANNUTIWARI  v.  DWARKA. 
KUAR.3  A.  L,  J,  433  =  A.  W.N.  1803  P. 
187. 

[01  Father  and  son— Execution  — Attac/nnent 
during fatlur's  life  time-On  death  of  father  sons 
legal  representatives 

„  Whore  in  execution  of  a  decree  against  a 
Hindu  father  his  share  of  the  property  is  at- 
tached and  the  father  dies  subsequently,  hia 
death  does  not  render  it  necesrsary  for  the 
decree- holder  to  take  any  steps  made  in  the 
life-time  of  the  judgment-debtor.  Where  aa 
attachment  had  beoj  eficcted,  and  an  order 
for  sale  obtained  in  tho  lifetime  of  the  falhor, 
execution  may  proceed  against  tho  sons  in 
respect  of  the  interest  they  have  acquired 
by  survivorship.  Even  if  there  had  boon  no 
attachment,  or  a  defective  attachment,  where 
a  valid  order  for  sale  had  been  made  during 
tho  life- time  of  the  judgment  debtor,  theeffocb 
would  be  the  same  as  that  of  nn  attachment 
followed  by  an  order  for  sale.  7  M  3c^9  rof  to 
PEARI  LAL  SINGH  CHANDI  v.  CHANDI 
CHAR\NSINGH.  5  C  L- J.  83  =  11  C- W 
N.  163. 

See  for  other  facts  Col  :  IlOO  P.  I. 

102  Father's  debt— Liability  of  sou  for  a 
personal  decree  passed  against  father.  27  A, 
10  (F.  B.)  Col.  266  P.  II. 

103  Exparle  decree  against  Hindu  fathei; 
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anf]  son,  pprsonally,   on    pronotc  ext-'cntod  by 
falhor  alone,    sncli    decree  not  rr'vorsed  or  sot 
aside.     Compotoncy  of  son  to  inpoach  dpcroe 
aa    nullifcy   in  execution    procecdi tiffs.     28  M 
26  Col.  1095  P.  I. 

104  Dehi  of  f oilier- Joint  Mitakaharafamihj 
—Son.  iiiijilradcd  after  father's  death— Legality 
of  the  debt  Impeached  in  execution. 

On  Mie  death  of  a  ineraber  of  a  joint  Mi- 
tnkshara  family,  tho  son  wag  brought  oa  the 
record  of  a  .=;uit,  as  his  legal  representative, 
for  tho  recovery  of  the  dcl)t  duo  from  tlio  da- 
consed  and  tho  Court  paasod  a  dncroo  declin- 
ing lo  consider  the  alleged  immoral  nature  of 
the  debt,  aa  it  did  not  arise  in  tho  suit  against 
the  father. 

Held,  that  the  son  would  be  entitled  to 
raise  (he  question  of  the  legality  of  the  debt 
in  execution  pvoceediugs.  11  C.  W  N  693 
(F.  R)  applied.  NATHU  u.  AMIR  OHaND. 
147  p.  K.  1907. 

105  Order  for  substitution  of  the  heiTt?  of 
ibo  docpfised  judgment  debtor— 31  C.  822  Col  • 
874  P,  11. 

(22)  Foreclosure  decree, 

106  Foreclosuse  decree— Applicability  of— 
S.  258  0.  P.  C.  (18S2)-44  P.  R.  1906,  82  P.L.  R. 
1907  Col.  1496,  1497  P.  I. 

(23)  Heirs  of  Judgment  dehtor. 

iOS  (a)— By  a  servivor  of  tvo  ioint  dec>-ee 
holders.     10  O.  0.  378  Col.  798  P.  I. 

107  ^  loidoiu  inherii&d  a  ;p  \rt  and  bought 
other 'part  from  another  heir  who  subsequently 
obtained  a  decree  against  the  estate  of  the  de- 
ceased widow  execution  against  the  part  pur- 
chased—Ubq  judicata. 

A  widow  succeeded  to  a  quarter  and  pur- 
chased  a  quarter  of  her  husband's  property. 
A  decree  was  then  passed  agairst  the  widow 
for  the  debts  of  her  husband  for  which  the 
assets  wore  to  be  liable.  The  decree-holder 
attached  the  share  purchased  by  the  widow 
She  d-ied  without  making  any   objection. 

Held,  that  her  hei^s  could  raise'  the 
•objection  that  that  share  was  not  liable  to 
sale,  and  that  the  not  raising  of  the  obiection 
by  the  widow  did  not  preclude  htr  heirs 
from  raising  the  same  objection.  The  mat- 
ter had  not  been  the  subject  of  a  decision 
and  was  net  barred  as  res  judicata,  althoueh 
the  judgment-debtor  was  bound  to  resist  ele- 
'tjs-^\o^rs^}l  possible  grounds.  MUHAM- 
4m?  ^^^^^^L  ^'  WAZIR  ALT,     4  A-  L.    J. 

107  (a)  Persona]  decree  against  a  shebait- 
^".T7  It  n^^^^^^  ^^^^'  Pi^operty  is  endowed.  12 
OWN  308  ;  310  Col  1121,  1122  P  I. 

108  Omission  to  substitute  the  heirs  of  a 
defendant,     i  C  L  J  144.   See  No  97  supra. 

24     Injunction  decree. 

109  Application  for-Grantirg  an  iniunc- 
in°n^  j,o  abstain  from  particulnr  Act.     A  VV  N 
1906  P  10-28  A    300  Col  1906    PI         '^  '^  ^M 
,   110     Execution    of     decree     for    perpetual 
44^''p''ji°''~^i'P'*^^''«='    -'or.     33    C.   306  Col.  I 

r.  ^^\  ^^'^ijS^nct'ion-Order  directed  to  an  offi- 
cer Oi  the  Court.     26  B.  983  Col.  1149  p.  i. 
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(2^)      iNSTALMENXa  DECREE. 

in  («)— Issue  as  to  payme'it  by  instal- 
mc!:ts.     10  B.  L.  R  577  Col.  212  P.  II. 

J 12  Instalments  remitted  by  money  decree 
-  Decren-holder  nccepting  two  instalmentg. 
24  A   85  Col.  228  P.  U. 

113  Instiilments  — Decree  payable  by  in- 
stalments—Default  in  pnyment— Limitation, 
A.  W.  N.  1905  P     208-28  a"  249  Col.    179:.^  P.  I. 

ii3     (ti)  — Power  to  award  fresh  instalments, 
10  B.  L.  R.  538  Col.  210  P.  II. 
(26)    Joint  decree. 

114  Joint  decree  for  money  — Payment  out 
of  Court  to  one  of  the  decree  holders.  1  N, 
L   R.  24  Col.  439  P.  II. 

J  ] 5  Decree  passed  j  )intly  against  several  — 
Application  for  execution  against  one  or  more 
of  I  horn.  2  M.  L.  T.  189  30  M.  268  Col.  2022 
P.  I, 

116  Execution  of  decree  againat  one  of  se- 
veral partners— Only  jv dgment- debtor' s  interest 
in  the 'partnership  atiacJiuble — Pr-cedure  to  be 
followed   in  eo:ecuiion. 

Applicant  obtained  a  decree  against  rc- 
spoiidbut  Balaod  Khan  and  in  execution  at- 
tached a  definite  sum  of  money  iu  depof^ifc 
with  the  Executive  Commissariat  Ofiicer  oa 
behalf  of  all  the  respondents,  who  were  part- 
ners in  a  Commis.sariat  contract.  The  co- 
partners of  Baland  Khan  applied  to  have  the 
attachment  removed,  but  the  Subdivisional 
Court  refused  the  application,  holding  that 
the  proper  course  for  the  co  partners  to  take 
was  to  sue  for  a  dissolution  of  partnership. 
This  course  the  co-partners  proceeded  to  take 
and  pending  decision  the  District  Jadge 
issued  an  injunction  to  the  Subdivisional 
Court  not  to  pay  out  the  attached  moneys  to 
the  decree-holder  till  further  orders.  In  the 
end  the  dissolution  of  t?he  partnership  waa 
ordered  and  in  his  judgment  the  District 
Judge  remarked  that  tbe  moneys  under  at- 
tachment were  partnership  property  and  not 
liable  to  attachment  in  execution  of  a  deciee 
obtained  against  one  of  the  partners  separate- 
ly on  his  private  account.  The  Subdivisional 
Judge,  acting  on  the  remark  in  the  District 
Judge's  judgment,  paid  out  moneys  to  the  co- 
partners on  security  being  given  by  them. 
The  present  application  was  made  in  order 
that  the  Disirict  Judge's  remark  might  be  set 
aside  or  else  that  the  Subdivisional  Judge's 
action  on  the  same  might  beset  aside  ou  the 
ground  that  tbe  applicant  was  not  a  party  to 
the  proceedings  before  the  District  Court  and 
ought  not  to  be  affected  by  the  order  in  ques- 
tion. 

Pointed  o?tf-that  a  third  party  has  a  right 
to  attach  the  interest  of  a  partner  in  his  part- 
nership. 

Held, — that  the  application  for  attach- 
ment was,  in  the  present  case,  incorrect 
in  form.  It  should  have  prayed  for  the 
attachment  of  the  judgment-debtor's  interest 
in  tho   partnership. 

Held,  (7 ?so  — that  the  interest  attached 
might  have  been  sold  and  it  vvould  then 
have     been     for    the    purchaser     to  dissolve 
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tho    paiinefrihip.     i    B    222,  '20   C    6i>;J,  13    M 

447    refcnod    to.     NIZaM  UDDIN    v.  TOOll 

KHAN    ZULPIKALl    KII  AN  AND  OTflliillS. 

U     B     R     lOOl     P     11-18      {Execution    of 

decrei). 

(27)    Judgment  creditor's    duty. 

117  To  disduse  enciiinbiances  lit  Jils  favor 
— Daly    of  Jiulijmciil  creditor. 

A  judgmeDtciodilur  bringiug  tho  pro- 
perty of  the  judgmeut  debtoif  to  sale,  is 
bouud  to  disclose  all  tbo  oocumbranocs  in 
his  favor  aud  to  stale  wbetbor  such  on- 
cumbrances  were  created  before  or  after 
tlio  attachmeut.  If  he  fails  to  do  so,  he  can- 
not afterwards  sue  the  aucLioa  purchaser 
to  establish  the  encumbrances  in  his  favor, 
provided  the  auction  purchaser  has  paid 
full  price  without  a  knowledge  of  tho  eX' 
istenco  of  encumbrances  in  the  ju'lgmont- 
creditor'a  favor.  12  B  G78,  22  B  68G,  15  M 
412,  3  G  P  L  li  15,  14  C  P  L  R  17,  21  A 
809  &  1  0  337  referred  to.  RANI  RAT  AN 
KUAR   V.  RATIN    LAL  SEI'H  MAHESARI. 

2  N  L  R  106 

118  Execution  by  a  decree-holder  mortgagee 
— ^'Legally  recoverable'*  iiiS.90,  Transfer  of 
Propeiiy  Act. 

A  docreo-holder  mortgagee-,  purchasing 
after  leave  to  bid  at  the  sale,  is  in  the  same 
position  as  an  indepeiident  purchaser  and  is 
only  bouud  to  give  credit  to  tho  morfcgagoi.' 
for  the  actual  amount  of  his  bid.  IG  C.  132, 
19  0.  4  and  18  A.  31  referred  to. 

If  the  validity  of  the  execution-sale  is 
not  challenged  in  the  manner  prescribed  by 
law,  the  judgment-debtor  cannot  raise  the 
objection  when  the  decree-holder  applies  for 
a  personal  decree  for  the  balance  under  S.  90 
of  the  Transfer  of  Property  Act.  1  A.  L.  J. 
486  referred  to.  PaRBATI  CUARAN  ROY  v. 
GOBINDA  CHANDRA  KU.NDU.  4  CLJ246- 

(28)      JUIRISDICTION. 

119  Jurisdiction  of  Court.  5  C.  \Y.  N.  150  I 
Col,  1072  P.  I.  ! 

120  Jurisdiction  of  court  to  attach  and  | 
sell  property  situate  outside  its  territorial  I 
jurisdiction.     8  P.  R.  1902  Col.     1071  P  I.        i 

121  Execution  of  decree  of  superior  court 
—Jurisdiction.     9  P.  R.    1901    Col.     911  P.  I. 

122  Jtirisdiclioii  of  Court — Additional  Sub 
ordinate  JuJge- Bengali,    N.W.P.and    Af,sam 
Civil  Court  Act  (XII  of  ib87),  S.  17  -Execution 
— Application  for. 

A  decree  was  made  by  the  Court  of  an 
Additional  Subordiiiiito  Judge.  Subscquenny 
another  Additional  Subordinate  Judge  was 
appointed. 

Held,  that  application  for  execution  of  | 
tbo  decree  passed  by  the  former  Additional  \ 
Subordinate  Judge  must  be  made  to  the  pCr-  ' 
mauent  Subordinate  Judge.  TARACHaND' 
MARWARI  V.  RAM  NATHSIKGH,  4  C- L- J-  I 

478  I 

123  Order  of  Court  v/itbout  jansdiotion—  i 
Consent  of  parties.  9  .  \Y.  N.  96^  Col.  C8  i 
P.  II. 

124  Transfer  of  jari^dietion—r-ourt  which  I 
passed  the  decree.    17  M.  L.  J.  417  ^31  M.  537 
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Col.    iu72  P.  I 

(29)  Knovvledoe  of  judgment  debtor  op 

execution       rkoceedings,      1113 

OMIb.S[ON    TO     OBJECT 

125  Kuowbdgo  of  Judyraontdubtor.  9  C. 
VV.  N.  972  Cul.     1082   P.  I. 

(30)  Limitation 

126  Absolute  order — Limitation,  pendoncy 
of  application.  1  M.  L.  T.  294  =  1G  M.  L.  J. 
503  Col.     673    P.  I. 

127  Acknowledgment— Step  in  aid  of 
execution— Part  payment  of  principal.  28  M. 
40  Col.  1780  P.  I. 

128  Acknowledgmnet  of  liability  saves 
limitation  of  application  for  applii^ation  of 
rent  decree  not  exceeding  Rs.  500  3  C.  L.  J. 
347  Col    1776    P.  I. 

128  ('!-)  Appeal— Withdrawal  of  Appeal. 
87  P.  L   R  1908  Col    2008  i\  I. 

129  Application  for  revision — Date  of 
decree— Limitation.  8  P.  R.  1905  Col.  2000 
P.  I. 

180  Application  in  accordanco  with  law.  A" 
W.  N.  1905  P.  136  =  27  A.  625  Col.     674  P.  I. 

ISO  (Q-)  Application  for  execution  of 
amended  decree.     10  0.  C.  22  Col.     2150  P.  I, 

131  Application  not  in  accordanco  with 
law  does  net  give  fresh  start  for  limitation. 
A.  W.  N.  1005  P.  132  =  27  A.  619  Col.  2012 
P.  I. 

182  Application  by  mother  as  next  friend 
ot  her  son  wrongly  described  as  minor,  noc 
in  accordance  with  lav/  to  save  limitation  1 
M.  L.  T.  113  Col.     2004  P.  I. 

133  Application  not  accompanied  by  copy 
of  tho  decree.     31  B.  162    Col.     2006  P.  I. 

134  Disability — Applying  for  executioa 
more  than  three  years  from  last  application. 
1  N.  L.  R.  180  Col.     1747    P.  I. 

185  Disability — Effact  of  minority  of  o;ie 
of  several  judgment  creditors.  27  A.  67  Col, 
1746  P,  I, 

I3G  Initial  disability— Minority— 29  B.  68 
Col.    17-i7  P.  I. 

137  Disability  of  some  of  joint  decree- 
holders— Minority.    9  O.  C.  269  Col.  1742  P.  I. 

138  Disability — Insanity  of  decree-holder 
—  Limitation — Exicih'ion  of  decree — Limitation 
Act  (XV  of  2ti77j,  Section  7,  S,  Schedule  Uy 
Article    17  i}. 

II  Id,  that  the  insanity  of  the  dacroe- 
iiolder  which  began  after  passing  of  tho 
decree  did  not  save  lini-itation  which  had 
commenced  to  run. 

Tlio  release  of  the  ju  Igment-dobtor  for 
failure  to  deposit  subsiateuco  money  can- 
not serve  as  a  starting  point  of  limitation. 
AY\  SINGH  V.  CxURDlAL.     72  P  L  R  1905- 

139  ^Vpplication  for  execution  of  timo 
for  pxvmuiiL  of  mortgage  amoanii— 23M.  211 
Col.    2021  P.  I. 

liO  Application  fo?  resale  of  morlgagcd 
pr..pL'rty.     1  O.  C.    Sup    11  '"ol.  1356   P.  I. 

141  Application  for — Ti  wroug  cou  t — • 
Jurisdiction.    5  i:.  \Y.  N.    l-JO  Col.  1767  P.  I. 

11:3  Appeal  by  soiae  of  tlio  judgmeiU- 
iobtor  — Agreement  in  adjusLm^^t  of  decree. 
5  0.   G.  211  GqL  20Qi  P.  1. 


I     ]015     I 


DIGEST    OF    CIVIL    OASES 


(     1016     ) 


Execution  of  decree    (Contd.) 

143  Appcil  (igair-.st-  By  oiio  of  tbo  mort- 
gagors—Limilaiion-- A  W  N  1905  P.  155  Col. 
2000    P.  J. 

144  Agreomnnt  for  instalments-Coustruo- 
tion  of  order.     5  C.  L.  J.  25  Col.  43G  P.  II. 

145  Dale  of  dcci'ee— Limitation  8  P,  R. 
1905  Col.  2009  P.  I. 

146  Delivery  of  possession — Suit  by  pur- 
chaser from  Judgement  creditor.  25  13.  358 
Col.  1971  P.  I. 

147  I'^ffec't  of  remand— Suspension  of  exe- 
cution ly  order  of  Court.  3  A.  L  J.  8— A.  W. 
N.  1908  P.  27  Col.  2003  P.  I. 

147  fa)  One  decree-bolder  a  minor— Ex- 
teution  of  time.     7  C.  L.  J.  308  Col    1744  P.  I. 

148  Payment  out  of  Court  and  not  certi- 
fied.    26  i\.-iQ  Col.  1790  P.  T. 

140  Hevivor— Test— Limitation  — Continu- 
ation of  prior  proceedings,  7  B.  L.  II.  819 
See  No.  191  infra. 

See  also  5  C  W.  N-  347  Col.  1998  P.  I.  and 
1  A.  L.  J  350  Col  120  P.  1. 

^150  Revivor— KKccntion  of  decree — Res  ju- 
dicata—Conliunalion  of  previous  application — 
Ajjplicaiion  struck  oJJ— Petition  for  attachment 
of  properly -'No  prayer  for  sale — Continuation 
of  attaclinient-  Objection  on  appeal — Power  of 
Executing  Coutt. 

The  dismissal  of  an  application  in  execu- 
tion proceedings  \vill  operate  as  res  judicata 
when  such  dismissal  is  consequent  upon  an 
adjudication  of  the  right  litigated  between 
the  parties. 

The  fact  that  the  dismissal  of  the  decree- 
holder's  application  was  consequent  not  only 
upon  the  adjudication  of  the  right  litigated 
but  also  upon  the  ground  that  in  execution 
proceedings  he  could  not  seek  for  relief  by 
way  of  declaration  as  in  a  regular  suit  cannot 
entitle  the  parties  to  re  open  in  further  exe- 
cution proceedings  the  question  of  right  thus 
adjudicated  upon. 

An  order  merely  strildng  a  petition  off 
the  files  is  legally  inoperative  as  a  disposal  of 
the  petition. 

In  an  execution  application  under  Sec- 
tion 2S5,  Civil  Procedure  Code,  there  need 
be  no  prayer  for  sale  in  addition  to  the  prayer 
for  attachment, 

An  attachment  which  has  been  validly 
made  by  a  Court  creates  a  real  charge  in 
favour  of  the  attaching  creditor,  and  cannot 
cease  merely  because  the  land  attached  is 
transferred  from  the  Jurisdiction  of  the  Court 
which  attached  it  to  another  Court,  or  be- 
cause the  Court  to  which  decree  was  sent  for 
execution  certifies  that  it  is  unable  to  com- 
plete the  execution  of  the  decree. 

When  application  for  execution  prays  sale 
of  property  aiready  attached  and  jfttachment 
and  sale  of  movable  and  other  immovable 
properties,  the  opplicotion,  so  far  as  it  prays 
for  sale  of  property  already  attached,  should 
be  treated  only  as  a  continuation  of  the  exe- 
cution po'ition  filtd  previously  on  which 
attacbnituiL  was  ordered. 

An  objection  raised  for  the  first  time  in 
appeal  that  the  transferee  decree-holder  vjves 
not  brought  on  record  by  the   Court  which 
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passed  the  decree  is  inadmissible  in  the  ab- 
sence of  any  evidence  in  support  of  the  objeo- 
tioii.  A  representative  of  the  judgment-deb- 
tor cannot  obj-et  to  the  execution  of  the  dec- 
ree against  him  on  the  ground  that  he  has 
not  been  brought  on  the  record  in  accordance 
with  the  procedure  laid  down  in  the  Civil 
Procedure  Code  when  in  previous  proceed- 
ings no  objection  has  boon  taken. 

A  Court  to  which  a  decree  is  sent  for  exe- 
cution is  competent  to  bring  on  record  the 
representative  of  the  judgment-debtor  in  case 
of  his  death  before  sale  of  property  attached 
during  his  lifetime.  VENKaLAPPEaH  AND 
ANOTHER  i;.JAGANNADHA  RAO.  12  M. 
L.  J.  24. 

151  Part  payment  of  decretal  amount.  27 
M.  GG8  Col.  1785  P.  I. 

152  Issue  of  notice  under  S.  248  0.  P  0, 
—Admission.     2  A.  L.  J.  67  Col.  443  P.  II. 

162  («)— Issue  of  notice  under  S.  248  C.  P. 
C.  125  P.  L.  R.  1908  Col.  2003  P.  I. 

153  Money  decree — Application  for  execu- 
tion— Admissions  as  to  agreement  requiring 
registration.   18  P.  L.  R.  1903  Col.  463  P.  I. 

154  Mortgaged  ecree — Decree  v/hich  leaves 
matters  to  be  subpequently  ascertained,  29 
RI.  46  Col  :  1998  P.  I. 

155  Re.' jadicata — Application  struck  of!  A. 
W  N  1905  1     237.     See  No  208   Col  :   952   P.  I. 

156  Release  of  judgment-debtor  from  jail, 
72  P.  R.  1906.     See  No.  138  Supra. 

157  Revival  of  first  application—  Appeal  by 
some  of  the  Defendants  against  portion  of 
decree  dismissed.  9.  A.  L.  J.  276  Col  :  2000  P.  I. 

158  Revival  of  first  application  — Applica- 
tion to  revise  former  application  for  execution 
28  A.  651  Col  :  1995  P.    1. 

159  Revival  of  proceeding —Application  for 
— Decree  of  rent— Limitation, 

A  Rent  Court  passed  a  decree  on  6th 
March  1894.  An  application  for  execution 
was  made  on  17th  February  1897.  Certain 
immoveable  property  was  attached  with  avi&v? 
to  sale.  The  Court  on  27th  April  1897  passed 
the  following  order: — The  decree  holder  ap- 
plies "  for  sale  in  respect  to  which  the  Govera- 
ment  has  ordered  that  no  sale  will  be  allow- 
ed, the  record  will  consequently  be  consigQ- 
ed  to  records.  "  On  29th  January  1898  the 
decree-holder  presented  an  application  pray- 
ing that  the  execution  proceedings  be  renew- 
ed and  steps  taken  to  sell  the  ottached  pro- 
perty. In  second  appeal  held  that  the  ap- 
plication of  29th  January  1898  vi'as  not  a  sub- 
stantive and  fresh  application  for  execution, 
but  was  one  for  the  renewal  or  revival  of  the 
execution  psoceedings  temporarily  {suspended 
or  interrupted  ov^'ing  to  a  cause  for  which  the 
decree-bolder  viras  not  responsible  and  was 
therefore  not  barred  by  limitation  under  S. 
145  Oudh  Rent  Act.  MOHAMMAD  SAR- 
PAUAZ  BKGAM  v.  HAR   GHARaN  DAS   2  Q, 

C  110.  .     . 

loO  Tvvulve  years  old  decree— iJimitation 
—27   P    R    1905    Col    1141     P   I. 

161  Twelve  years  old  decree— Execution 
of  decree    iu  Court  nofc   bavicg  jurisdictioa, 
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7G   P   R    1904    Col    1140   P   I. 

161  ('^)  Twelve  years  old  decree — Execution 
of  decree,  api^lication  for,  on  the  last  day  of 
twelve  years  succeeding  the  date  of  the  decree 
—  Civ.    Pro.    Code,     S.  230. 

The  applicant  obtained  a  decree  against 
the  respondent  on  the  lltli  April,  1895.  He 
made  several  npplicalions  for  execution  from 
time  to  time.  Tlie  la^t  application  was  dated 
the  11th  April,  1907,  bLing  the  last  day  of 
twelve  years  succeeding  the  date  of  the 
decree. 

Held,  that  the  application  could  not 
be  granted  6  M  359  not  F,  18  A  48-2  (489) 
and  21  A  155  referred  to.  DEOKI  NAN- 
DAN    V.    SAIYED     NAZIR     HASAN,     H    Q 

C  57. 

161  (t>)  Twelve  years— Application  for — 
On  the  last  day  of  twelve  years  from  decree 
— 5  A    L   J   403   Col    1992    P   I. 

(31)  Manager  of  joint  family. 

162  Jud(jmenl-c>cdilor-Money  decree — Ex- 
ectttioii  ))r<^CL'('din(js-Ma linger  of  thafamilij  yro- 
perly—Debt  binding  on  the  suiviving  membeia  of 
joint  family. 

A  judgment-creditor  who  has  obtaineda 
simple  money  decree  is  entitled  to  show  in  ex- 
ecution proceedings  that  the  deG>"ee  was  ob- 
tained against  the  judgment  debtor  in  his 
cnpiicity  as  manager  of  the  family  property 
and  on  account  of  a  debt  which  is  binding  on 
the  ether  members  of  the  family.  He  is  also 
entitled  after  the  death  of  the  judgment  debior 
to  proceed  ftgainst  the  propt  rty  in  possession 
of  the  other  rj:-embersot  t;  e  fiimily  25  0 521  ;5 
M.  125  ;  9  A.  142  ;  12  A  209  ;  G.  B  564,  11  C 
293  ;  13  C.  21  ;  15  C.  70  ;  20  C.  453  ;  2G  G  (j11  ; 
27  C.  724  ;  12  A.  99  ;  U  M.  G4  ;  12  .1/.  3:^5  ;  12 
M.  434  ;  22  M.  49  ;  14  B.  597  ;  18  Zi.  117  ;  19  B, 
680  ;  20  B.  338  ;  21  2^.  GIG  ;  22  B.  825  ;  23  B. 
872  ;  2  C.  P.  L.  R.  221  ;  10  C.  P.  L  R.  01  ; 
5  M.  232  ;  13  M  2G5  ;  17  ill.  141  ;  11  A.  302  ;  2G 
A.  449  :  20  C  895  ;  20  B  385 ;  referred  to. 
KESHEO  RAMCHANDliA  AND  OTHERS  v 
JAWAHIll  AND  OTHERS.  16  C  P  L  R 
190b  p.  19. 
(32)     INTesne  tbofits. 

163  Decree  against  father  for  mesne  pro- 
fits-  Exec2Uion  proceeding  strnck  off — Attach- 
vient  conLiiined — Freth  proceeding  wi'Juiit  at- 
tachment— Death  of  judgment  debtor  b  foic  sale 
— So^is  and  gi andsons  if  boft)id. 

If  an  execution-preceding  is  struck  off, 
it  d'  cs  not  ueceasarily  put  an  end  to  the 
attachment. 

The  Court  can  make  an  order  striking 
off  an  execution  proceeding  and,  at  the  same 
time,  contiuuii'g  ihe  attachment  9  C.  W.  N. 
601-32  I.  A.  102  ;  1  C.  L.  J.  381,  rdied  on  ;  18 
A.  49,  Diss 

The  Court,  in  striking  off  an  execution- 
proceeding,  ordered  the  attachment  to  sub- 
sist for  three  months,  and  before  that  period 
expired,  the  decree-hoiuev  made  a  fre.sh  ap 
plication  for  execution,  and  the  Court  ordered 
sale  proclamation  to  issue,  in  respect  of 
properties  attached  in  the  previous  procccd- 
iDgi  but  the  proclamatiou  could  not  bs  served 
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on  the  judgment-debtor,  a  member  of  a  joint 
Mitakshara  Hindu  family,  owing  to  bis 
death. 

Held,  that,  there  being  a  subsisting  at* 
tachment  followed  by  an  order  for  sale  made 
in  the  lifetime  of  the  judgment-debtor,  the 
decree-holder  was  entitled  to  proceed  with 
the  sale  and  realise  bis  decree  6  1  A  £8  F  17 
I  A  194,  D  12  A  440  R.  PEARY  LAL  SINUA 
u.  CHaNDI  tJHARAN  SINHA.  U  C  W  X 
163  =  5  C  L  J  80 

164  Mesne  profits— Decree  passed  iaintly 
against  several--Application  for  executioa 
against  one  or  more  of  them.  30  M.  268  No. 
1013  Col.  2022  P.  I. 

165  Mesne  profits  determined  in  execu- 
tion.    1  A.    L.J.  350  Col.    120  P.  I. 

166  Mesne  profits — Application  to  ascer- 
tain liow  far  an  application  in  execution, 
28  C  242  Col.  947  P.  I. 

(33)       IMORTGAGE  DECREE. 

167  Application  for  execution  of  mortgage 
decree  after  partial  satisfaction  by  a  previous 
execution  proceeding.  3  C  L  J  291  Col.  2002 
P.  I. 

168  Application  for  against  the  successor 
e>f  the  judgment- debtor — Fresh  suit,  if  necessary 
lohni  successor  claims  by  survivorship  under 
the  Milakshara  Law— Civ.  Pro.    Code   S,    244, 

A  mortgagee  is  entitled  to  execute  hia 
mortgage  decree  against  a  successor  of  the 
judgment-debtor  even  whesi  he  holds  the  pro- 
perty by  survivorship  under  the  Mitakshara 
Law,  without  bringing  a  suit  for  a  declara- 
tion that  the  property  in  his  hands  is  liable 
to  be  sold  in  execution  of  the  mortgage  dec- 
ree. It  is  open  to  the  succeesor  to  take  the 
very  defences  in  execution  proceedings  which 
he  might  take  in  a  fresh  suit.  IMisc.  App. 
No.  7  of  1905  followed.  CHANDRA  PRO- 
SAD  V.  SHAM  KOEHL  3  C  L  J  131  =  33  C 
676. 

169  Attachment  if  necessary— Application 
for  removal  of  attachment,  4  L  B  R  1907  P 
82  Col.   1521  P.   I, 

169  (n»)  Decree  nisi  — Absolute  decree.  10 
BLR  1057  Col.  429  P.  IL 

170  Equity  of  redemption  purchased  by 
moitgagor — Transfer  of  benamidar,  pendente 
lite.     32  C.  198  (P.  C.)  Col.  578    P.  I. 

171  Equity  of  redemption  purchased  by 
moiptgnge-ProsecutioM.  27  A.  97.  See  Estop- 
pel No.  104. 

171  {^)—If  mortgagee  can  qw.stion  the  sale 
liability  of  nj\i\.c  lands-Mortgage  decree dir-^c- 
ting  sale  of  nij  jote  lands  mn: gaged-Murlgagor- 
judg^nent  debt^.i,  if  competent  to  raise  the  ques- 
tion of  the  soleabititu  f  j)ies,  t7i  cxecutwn — 
Saler.bility  or  otherwise  ly  nij  joie  land.",  0)liis 
of  procf  of-(Uegulation  111  1672),  S,  11— 
Svn-di.d  PeignnnvJn  Regulations  ■  Sfttlemeni 
Court,  d  cisions  of —Suit,  maintainabilily  of. 

Where  a  morlgago  decree  di&tiuctlv  pros 
vidca  for  the  sale  of  certain  inj  joie  laMd.t 
raoi  ignged,  and  uirf  cts  that  the  morigngedeb- 
must  be  roahzed,  in  the  first  instance,  by  the 
sale  of  the  morlg<igcd  propany,  it  is  not  open 
to  the  mortgagor  judgment  debtor   to  objecli 
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to  the  execution    of  the  decree  on  the  ground 
that  thejoles  avo  nob  aaloablo. 

The  onus'is  not  on  tho  decree-holder,  in 
such  a  caao,  tven  if  iL  wore  open  lo  tho  j  idg 
mont-dobtor  to  raise  the  question  of  tho 
ealeability  of  tho  jo/o,s  to  shuw  that  tlioja/es 
are  saleable,  but  on  the  judgment  debtor  to 
prove  that  ihojotos  are  not  saleable. 

In  tho  absence  of  a  decision  of  any  settle- 
ment Court  or  of  a  dccisio*  by  any  Civil 
Court  on  the  question  of  tlio  transferability 
of  these yo/t's,  a  suit  for  tho  sale  of  such  joies 
morlgaged  does  lie  in  tho  Civil  Court.  KAR-. 
TIKSAHU    V.  NILAMBAll   SINGH.     7  C-  L 

J.  101 

172  Money  decree  in  mortgagee's  fiivour. 
33  0.  283  Col.  715  P.  I. 

172  («)  -^Mortgage  decree-holder,  right  to 
attach.     10  B.  L.  R.  274  Col.  715  P.  I. 

173  Mortgage  property— Order  absolute 
for  sale.     31  0.  373  (^ol.  905  P.  I. 

173  (a)  — Right  of  mortgagor  not  paying 
money  on  date  fixed  by  decree  against  him. 
3  M.  L.  T.  281  Col.  676  P.  I. 

174  Sale  in  excess  of  decreed  property. 
27  A.  62.     See  Estoppel  No.  99. 

174  {a)— Sale  by  mortgagee  of  property  not 
morlgaged,  question— Civ.  P'to.  Code,  S.  4J:3— 
Giiardlaii  and  Wards  Act  (XL  of  2858),  S.  3— 
Guard. an  ad  litem  other  than  the  c-inificated 
guardian — Execution  suit. 

A  puisne  morlgogee,  who  was  not  made 
a  party  to  the  suit  of  the  prior  mortgagee, 
instead  of  proceeding  against  the  property 
sold  in  execution  of  the  decree  of  the  prior 
mortgagee,  proceeded  against  other  properties 
of  tho  mortgagor  and  sold  them. 

Held,  that  it  was  a  matter  to  be  com- 
plained of  and  (if  wrong)  remedied  in  execu- 
tion proceedings    and  not  by    a  separate  suit. 

If  a  person,  who  was  not  a  certificated 
guardian  of  the  minor,  v/as  appoinced  a  guar- 
dian ad  litem  at  a  time  v.rhen  Act  XL  of  1858 
was  in  force. 

Held,  that  the  passing  over  of  the  cetifi- 
cated  guardian  was  not  more  than  an  irregu- 
larity and  would  nob  of  itself  vitiate  either 
the  decree  passed  or  a  sale  consequent  upon 
sucli  decree.  JOGESHV/AR  NARAIN  v 
LALA  MOORALIDIIAR.     7  C-  L   J-  270- 

174  (6)-Sale-Whetbcr  Court  can  sell 
what  Lho  judgment  debtor  could— Auction 
sale  in  execution  of  a  decree  of  immoveable 
property  subj.-ct  to  a  morigage.  F.UP  CH  AND 
V.  SET II  KASTTJR  CHAND.  7  p.  W-  H-  1908 
=  62  P.  R.  1908-     See  Mortgage  {General) 

17^1  (c)  — Sale— Whether  Court  can  sell 
what  the  judgmonb  debtor  could.  A.  W.  N. 
1908  P.  d9  Col.  712  P.  I. 

('SI)     Obstkuction. 

175  Order  r.jicting  petition  under  S.  33o 
Civ.  Pro.  Code— Revisior..  8  P.  R.  1903  Col  : 
1155  P.  I. 

176  Execution  proceedings -Resiadicata. 
90  P.  R.  1902  Col:  946   P.  1. 

177  Execution  of  decrees  1"  ir  pos^e.^sion  — 
Resistence  or  obstruciion  in  tl,o  txeculion  of 
decree  for  possession  15  C.  P.  i^.  R.  1902  P.  49 
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Coi  :  1562  P.  I. 

1/8  Resistence  by  third  party  — Applica- 
tion undtr  S.  335  filed  aft  r  limitation  period. 
A.  W.  N.  J'JOl  P.  46  -20  A.  365  Col  ;  1562  P.  I. 
179  liixecution  of  decree  obstructod- Ob- 
struction removed  —  Another  application  for 
execution.  23  M.  50  Col  ;  1091  P.  1. 
i  J80  Compromise  between  first  preemptor 
and  vendee  -Second  suit  for  pre-emption  by 
second  co-sharer  filed  on  the  date  of  compro- 
mise.    A.  W.  N.  1905  P.  50  Col  :  662  P.  1. 

181  Obstruction  by  party  to  suit,  not  being 
a  judgment  debtor.     30  IVI.  72  Col  :  1566   P.    I. 

182  Application  by  decree-holder  for  re- 
moval of  obstruction  to  execution  of  decree 
rejected.     9.  B,  L.  R.  036  Col.  1348  P.  I. 

183  Obstruction  to  delivery  of  possession 
by  the  third  party  in  good  faith  12  U.  W.  N- 
115  Col  :  1565  P.  I. 

(35)  Partition  decree 

18*  Application  by  defendant -No  liabili- 
ty of  defendant  to  pay  court  fee.  6.  B.  L.  R, 
834—29  B.  79  Col  :  706   P.  II. 

185  Application  by  defendant — Right  of 
defendant  to  apply  for  execution.  23  P.  R, 
1905  Col  :  661  P.  II. 

186  Application  by  defendant — Partition 
decree.  A.  W.  N.  1906  P.  53—28  A.  375  Col  : 
1152  P.  I. 

187  Application  by  defendant —Priiimi- 
nary  decree — Proceedings  in  suit.  47  P.  R, 
1900  Col  :  1608  P.  I. 

(36)  Possession   for  decree 

188  Joint  property -Illegal  ouster  of  joint 
owner— Suit  for  recovery  of  joint  possession 
A.  W.  N.  1904  P.  106—26  A.  588  Col.   352  P.  II. 

189  Delivery  of  possession— Effect  as 
against  party  not  effected  by  the  decree. 
27  M.  262  Col.  1961  P.  I. 

(37;     Practice. 

190  Collector's  proposal  disapproved  of~- 
Execulioii  of  decree— Sale  of  land — Jurisdiction 
of  Civil  and  Revenue  Courts—Revenue  Circular 
No.  66.  Defects  in. 

When  an  arrangement  proposed  by  the 
Collector  under  secLioQ  326  of  the  Civil  Pro- 
cedure Code  does  not  provide  for  the  satisfac- 
tion of  the  decree  within  a  reasonable  period 
lho  Civil  Court  should  disallow  the  arrange- 
ment and  direct  the  laud  of  the  judgmeut- 
debLor  to  be  sold. 

Revenue  Circular  No.  66  is  defective,  as  it 
provides  for  no  method  of  settlement  where 
tbe  Civil  Court  does  not  accept  the  proposal 
of  the  Collector.  JAI  BHAGWAN  v  BUALI 
B  \KHSH  63  p.  K-  1906  =  121  P.  L-  R. 
1806 

191  Continuation  of  proceedings  —  Livii- 
tcition. 

The  Court  looks  at  the  substance  of  the 
i  matter,  and  if  it  finds  that  the  proceedings 
before  item  only  be  regarded  with  justice  to 
ibe  parties  as  a  continuation  of  the  original 
I  application  which  has  never  come  to  an  eod» 
then  instead  of  investigating  any  question  of 
liniiLa'iou  it  hulds  that  it  is  not  a  fresh  ap- 
plicaiion,  but  a  conliL uation  ot  the  original 
application  aud  so  within  time»    MAHOMEO 
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ISOOFSAHEB  v.   BASHETAPPA.     7  B  L  R 

819. 

192  Khatcdars— Nou-payraont  of  Goveru- 
mej'h  assessment —  Person  other  tlmn  the 
judgraont  debtor.  9  B  L  R  1018  Col.  156t' 
P.  I 

193  Rules  to  execuHoii  difffyrent  in  the  liuo 
districts  — Decree— Execution  of  decree— Trans- 
fer of  dfcrecfrom  one  district  to  another — Pro- 
cedure. 

Where  in  different  districts,  different 
modc^  of  execution  are  prescribed  and  where 
the  question  is  how  a  decree  passed  in  one, 
but  of  which  execution  is  sought  in  another 
of  such  disti'icts,  is  to  he  rxpcuted,  the  execut- 
ing Court  must  be  guided  by  the  rules  in 
force  in  its  own  di&trict.  MARTAND  v. 
VINAYAK.    8  B  L.  R.   832-81  B  5. 

1 94  Specific  performance  —  Compromise— 
Exrciition  of  decree— Contract — Time  not  essence 
of  Ih'i  contra  a. 

When  there  is  a  decree,  whether  passed 
by  consent  or  otherwise,  requiring  a  party 
to  execute  a  deed  in  favour  of  another,  the 
proper  course  for  the  parlifes  is  to  proceed 
regularly  as  if  a  decree  for  specific  perfor- 
mnnoe  was  made.  Either  party  ougbt  to 
submit  a  draft  of  the  deed  to  be  served  on 
tbe  other  side,  and  the  other  party  should  bo 
given  the  right  to  object  to  the  terms  of  tbe 
draft.  The  Court  then  should  settle  the 
terms,  and  the  party  directed  by  the  decree 
to  execute  the  deed  should  execute  and  file 
it  in  Court. 

Held,  that  the  time  fixed  in  the  compro- 
mise for  execution  of  the  deed  agreed  upon 
between  the  parties  was  not  of  the  essence  of 
the  contract.  HARE  KRISHNA  SAMANTA 
V.   PUIYA  NATH    KHAMROI.     10  G   W   N 

845- 

(38)    Question  to  be  decided  in  execution, 

195  DifTerent  suits  on  different  causes  of 
action  with  regard  to  the  same  subjectmattor 
4  C  L  J  211  Col  :  1044   P  I. 

196  I'lirchaser  of  a  portion  of  the  property 
charged  with  the  payment  of  a  decree,  lights 
of — Liability  of  other  properties  charged,  luhen 
a  portion  of  the  property  sold  siibjecl  to  the  en- 
tire charge — Proclamation  of  self,  entries  in, 
effect  of — Question  to  be  decided  in  each  case, 
what  the  Court  executing  the  decree  intended  to 
sell. 

The  appellant  having  purchased   a   dec- 
ree obtained  by  ouo  A.  H.  under  which  it  was 
declared  that  the   amount  found  due   was    to 
bo  a    charge  npou  several  properties,    tried  to 
execute    it    against   some    of    the    properties 
charged  wi^h  tbe  payment  of  the  decree.     He 
bad  also  purchased  one  of  such    properties  in 
execution  of  a  decree  held  by  a  third  person. 
At  the  time  of  sole   it    was   notified    that    the 
property  to  bo  sold  was  sulj  ^ct  to    tbe  charge  ] 
created    by    the    decree    in   favour    of    A,    H.  . 
The    appellant  exempted    the    property    pur-  I 
chased   by   him    and    sought    to    recover    tbe  I 
amount  of  his  charge  created    by    the    decree 
in    favour  of  A.  PI.  by  sale  of  the    rest   of    the 
property.     The  application    was    resisted   on  , 
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the  ground  that  inasmuch  as  tbe  appellant 
was,  as  roprceontaiivo  of  A.  H.  tho^  decree- 
holder  and  also  the  judgmentdcblor  as  pur- 
chaser of  pirt  of  the  property  subject  to  tha 
charge  cr-jatcd  by  the^decrcc  in  favour  of  A, 
H.,  the  application  for  execution  could  not 
proceed  ;  and  that  inasmuch  as  the  decree  ia 
favour  of  A  H  had  been  entered  in  the  pro- 
clamation of  sale  as  a  charge  upon  the  pro- 
perty purchased  by  the  appellant,  and  the  pro- 
clamation did  not  difxloso  the  fact  that 
several  other  properties  were  charged  along 
with  tbe  property  to  bo  sold  the  appellant 
must  be  taken  to  have  purchased  on  the  un- 
derstanding that  the  propeifcy  purchased  by 
him  was  subject  to  the  entire  charge. 

Hdd,  that  the  appellant  being  interested 
in  a  small  portion  only  of  the  property  subject 
to  the  charge  created  by  the  decree  in  favour 
af  A.  H.,  was  entitled  to  proceed  against  the 
proper  ties  charged  other  than  the  one  pur- 
chcsed  by  him  tor  so  much  as  he  may  be  en- 
titled to  j-ecover  from  such  of    the   properties. 

Held,  also,  that  the  property  purchased 
by  the  appellant  could  not  be  considered  to 
have  been  sold  subject  to  the  entire  charge 
created  by  the  decree  in  favour  of  A.  II.  and 
that  there  was  no  justification  for  holding  that 
the  other  properties  charged  with  the  pay- 
ment of  the  decree  in  favour  of  A,  H.,  had 
been  released  from  their  linbility.  [Inayat 
Singh  V.  Izzat-un-nissa  Bcgam  (1)  Duli  Chand 
V.  Ram  Kishore  Singh  (2),  and  Amir  Hasan 
Khan  v.  Choudhri  Hadi  Hasan  {^),  referred 
to.]  ABDUL  WAHID  KHAN  v.  NAWAB 
BAQQAR  ALI  KHAN  AND  OTHERS.  10 
O.  C.  280. 

197  Separate  suit  barred--Purchase  by 
decree-holder — Application  for  possession 
dismissed.     28  M.  87  Col  :  1079  P.  I. 

198  Decree  for  sale  of  property  not  liable 
to  attachment  or  sale  — Objection  not  raised 
in  original  suit  but  raised  against  application 
for  execution.  A.  W.  N.  1905  P.  133  =  27  A. 
684  Col.     948  P.  I. 

199  Execution  proceedings— Resjudicata 
— Application  for  execution.  4  B.  L.  R.  9G0 
Col.     947  P.  I. 

200  Question  of  assignment  of  decree — 
Jurisdiction  of  court  pa<?aing  the  decree, 
156  P.  L.  R.  1905  Ccl.     1073  P.  I. 

[Note)- For  156  P.  L.  R.  1905  read  loG  P. 
R   1905 

201  Di.-^puto  between  judgment  debtors — 
Separate  suit  not  barred.  29  A.  207  Col,  1089 
P.  I. 

202  Relating  to--Queslions  relating  to  the 
ex'cution  of  a  df-cee— Court  executing  the  decree 
— Jurisdiction. 

The  rule  that  all  questions  relating  to  the 
execution  of  a  decree  shall  be  determined  by 
order  of  th.e  Court  executing  the  decree  has 
no  application  where  tlie  (3ourt  executing 
the  decree  has  itself  no  jurisdiction  14  C.  P 
L.  U.  14  referred  to.  OUAMRU  SAO 
BANIA  u.TULSIDIN  SINGH.  17  (J.  p.  L. 
R  1904  p.  49 

203       UispuLes — Motion     for    contempt  — 
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Execution  ofdecraa.     9  B.  L.  U.  1301  Ool.lllO 
P.l. 

Note.  For  9.  B.  L.  R.  1361  read  9  B.  L. 
E.  136. 

203  (")  l^ispatod  claim  aa  trust  property 
agaiubt  lid  alLauniutuL  — Decree  lur  aaio  ui 
wakf  valid  iu  coilaiu  caaoa.  ib  M.  Li.  J.  21 
CoJ.     1125  P.  1. 

203  i*^)  Didputes— Qaosliou  relating  to  tbo 
exeouLiou — (JouLorit  bolwoou  llio  lioidor  of  a 
deoiee  for  au  uudividod  aUaio  of  juiut 
properly  aud  au  auciiou  puicliaaor  puucleuto 
hto.     A  W  iM  1U08    FD3    (Jul     liOti    P  I. 

203  (^)  Disputeb— Proporly  dedicated  to 
idoi-Limited  grant.  8  U  L.  J  2U  (Joi  571  P 
H. 

203  {d)  Disputes- Suit  for— Decree  declar- 
ing wife's  rights  to  future  maintenance  and 
residence  — J^jjt'ct  of — WhetJicr  relief  can  be 
claini/cd  in  ixtcuLion  proceedings. 

In  a  suit  f.or  the  restituiiou  of  conjagal 
rights  a  decree  was  passed  iu  terma  ui  tin 
award  betwcoLi  the  parties.  It  declared  the 
right  of  the  husbaud  lo  the  rcstitutiou,  aud 
ordered  the  wife  to  reluru  to  him  aud  live 
with  him.  It  further  declared  that  the 
husband  should  leLuru  certain  oruauieuts 
to  her,  aud  it  also  made  provision  as  to  her 
future  mainteuanco  aud  residence. 

Held  that  the  provisions  as  to  main- 
tenance aud  residence  were  merely  declara- 
tory ;  and  no  relief  could  be  grauied  to  her 
in  execution  proceedings.  MUSAMAT  LiACH- 
MIBaI  v.  KaNIOMALi  ASSUDuMaL  AJMD 
KANIaMALi  ASUDaMaL.  v.  musamat 
LAOHxMlBAl.     1  S-  Lr-  E.   184- 

203  (e)  Disputes— Suit  to  obtain  posses- 
sion by  assignee  of  auction  purchaser.  5  A  L 
J  285  Col  lUUS  P  I. 

203  (I)  Hight  to  recover  losses  and 
expenses  contingent  on  au  Uucertaiu  future 
event  2  S  L  R  33  Col    862.  P   II. 

204  Suit  by  decree-holder  for  refund  of 
purchase  money,  sale  set  aside.  27  A.  155 
Col.  1080  P.  1. 

(39)    Kateable  distribution  of  assets. 

205  Assets  release  in  execution  of  decree 
— Attachment  by  cuurt  without  jurisdiction. 
6  P.  ii.    1903  Col.  1168  P.  I. 

208  Assets — Dismissal  of  application  on 
date  fixed  for  passing  of  order.  32  P.  L.  R. 
1901    Col.  1450  P.  I. 

207  Assets — Judgment-debtor — Decree- 
holder— 7  B.  L.  R.   567  Col.  1182  P.  I. 

207  (a)  Right  to  rateable  distribution — 
Decree-holder's  representatives.  3  M.  L.  T. 
249   Col.  1351  P.  I. 

203  Suit  against — Rateable  distribution 
of  assets  realized  by  sale  of  judgment-debtor's 
property.     27  A.   158  Co* .  liSl  PI. 

209  Suit  against — Aitachment  before 
judgment.     33  C,  639  Col.   1144  P.I. 

210  suit  against — Rateable  share  of  sale 
proceeds — Application  to  be  made  to  court 
which  passed  the  decree  or  to  which  it  was 
sent  for  execution.  1  L.  B.  R.  1900-1902  P. 
121  Col.  1191  P.  I. 
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211  Suit  against — Death  of  judgment- 
debtor— Question  with  regard  to  assets  of 
judgraont-dobtor.  AWN  1"J05  P  184—28  A  51 
Col.    1103  P.  I. 

212  ^uit  against — Execution  against  re- 
presentative of  deceased  judgment-debtor. 
73  P  L  R  1904  Col.  1124  P.  1. 

213  Suit  against— Death  of  decree-holder 
— Right  of  person  who  has  obtained  succes- 
sion certificate  to  the  decretal  debt,  126  P 
L  R  1904  Col.  1503  I'  1. 

214  tiuit  against —  Execution  against  re- 
presentative ot  judgment  debtor  48  PLR 
1904    Col.  1145  P.  1. 

215  Suit  against — Execution  of  decree 
against  legal  representative — Transfer  of 
decree.     28  M  406  (P  B)  Col.  1118  P.  I. 

216  Suit  against— Transfer  ol  judgmuut- 
debtor's   objection.     80  C   370  Col.  lluj  P  I. 

39    (a)     Receiver. 

217  Execution  of  decree  against  joint  pro- 
perly  in  the  hands  of  (lie  lieceiver — Diiecnon 
by  Court  to  decree- holders  to  proceed  against 
properly. 

In  a  suit  for  partition  of  joint  fumily 
property,  a  lieceiver  was  appointed  to  take 
charge  of  the  property  iu  suit.  A  decree 
against  certain  members  of  the  family  was, 
upon  the  application  of  the  judgment-dubtors, 
ordered  to  be  made  over  to  the  Receiver,  so 
that  he  migUt  try  to  raise  the  amount  of 
the  decree  without  causing  injury  either  to 
the  decree-holders  or  to  the  judgment  deb- 
tors. The  Receiver  reported  that  he  was 
unable  to  raise  the  amount  of  the  utcree 
without  selling  the  property  of  the  judg- 
ment debtors.  The  Court  thereupon  ordtred 
the  decree-holders  to  proceed  against  tne 
joint    property. 

iZc/cZ,  that  that  order  had  tbo  eliC-ct  of 
discharging  the  Receiver  aud  that  LUcro  was 
no  bar  to  the  execution  of  tho  decree. — 
RAGHUNATH   NaIK  v.  GOPINaTH  ISAlK. 

AWN  ISOiJ,  p.  IIO^ 

(40)  Rent  deciiee. 

218  Execution  of  decree  for  rent  due. 
Thud  person's  property  sold  iu  execution.  129 
P  R    1903--<S't;e  estoppel   No.  37. 

218  (^)  Representative  of  judgment-deb- 
tor— Rent  decree  obtained  by  lat^dlord 
against   recorded  tenant.    10  G  W  N    24U  Col, 

1103  P.  I. 

219  Transfer  of  decree  for  execution — 
Grounds  of  transfer — Question  relating  to 
execution.     8    C  W  N  575  Col.    1071  P.  1. 

(41)  Representative. 

220  Queation  relating  to  execution — 
Judgment  debtor  cannot  question  the  efieob 
of  decree  passed    against  him.  •  32  G.  265  Col. 

1104  P.  I. 

221  Representatives  of  deceased  judgment- 
debtor  contending  that  the  property  attach- 
ed is  a  trust  property.  Objection  against 
attachment    AWN    1906  P  157  Col.  11;^5  P  I. 

222  Bindu  Law—Eeiigious  enduwinent — 
Decree  against  head  of  mult  binds  successor 
m  execution  proceedings— Decree  on  promissory 
note  executed  by  head  of  mutt  binds  the  mutt— 
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Compromise  decree,  effect  of — Parties  to  suits — 
SishycLS  cannot   be  made  parties. 

A  decree  passed  against  the  bead  of  a 
mutt  as  represetitiiig  the  mutt  is  binding  on 
his  successor  who  cannot  dispute  the  vali- 
dity of  the  decree  in  execution  proceedings 
but  can  do  so  only  by  a  properly  framed  suit. 
Sudindra  u.Budan.  (I  L  H  'J  Mad.  80),  refer- 
red to  and  followed.  The  head  of  the  nuUt 
represents  the  miat  even  when  the  suit  ia 
brought  on  a  promissory  note  executed  by 
him  and  ho  cannot  therefore  question  the 
validity  of  the  transaction.  The  binding 
nature  of  the  decree  in  such  cases  is  not  af- 
fected by  the  fact  that  it  is  based  on  a  com- 
promise. The  s'ohyas  or  disciples  of  a  mutt 
are  not  co-owners  with  the  head  of  the  ?>ntU 
and  have  no  such  interest  in  the  mutt  pro- 
perty as  will  eniille  them  to  be  made  parties 
in  a  suit  to  recov.r  property  from  the  head 
Qlihamxitc  TNI  AN  IKK  \  VASAKA  DESIKaR 
V.  BALAGOP\L\Kia-AHNA  CHETTY.  16 
M  L  J  415-29  M  653 

222  (■')  Of  jadgrn-'nt-debtor  and  not  of 
decree- bolder.     30  A  379  Col.    1547  P.  I. 

223  Lispendens  Mortgagee  —  Judgment- 
debtor.     28  (5.  23  Col.  571  P.    I. 

223  [^)  Quosiions  arising  in  execution 
— Legal  rcpreseutatives.  10  B  L  R  93U  Col. 
430  P.  I. 

223  (b)  EevprHnners  impleaded  as  Hindu 
widow's  represctna'ivcs — Th''ir  objection  in 
execuiion—Sui'.    P  C  (i8^:J)  S  Ui. 

On  the  death  of  a  Hindu  widow  judg- 
ment-debtor, ti  e  reversioners  to  her  husband 
were  made  parlies  lo  the  decree.  They  ob- 
jected to  tl'.e  execution  on  the  ground  that 
the  debt  was  comracted  without  legal  ne- 
cessity. Their  objections  were  overruled 
and  they   filed  ilie  present  suit. 

Held,  that  the  suit  was  not  barred  by  the 
provisions  of  S  244,  Civil  Procedure  Code, 
inasmuch  as  thev  could  not  contend  in 
execuuon  proceedings  tbat  the  mortgagor 
was  not  competent  to  make  the  mortgage 
21  A  277  followed.  JAGARNATH  SINGH  v. 
SHIV  GHULAM  SINGH  5  A  L  J  745 
(42)     Resjudicata. 

224  Application  struck  ofi.  A.  \V.  N.  1905 
P.  237  Col.  iJ52  P   I. 

225  Application  for— Dismissed  for  want 
of  jurisdiction.     27  a  .  184  Col.  948  P.  I. 

226  Application  for oxocution-Procedure- 
Appeal  139  P.  L.  R.  1905  Col  954  P.  I. 

227  Execution- Prior  application  claiming 
interest  not  aio aided  by  decree— No  objection — 
Objection  in  subsequent  pr^iceediiigs— Notice  on 
prior  application  silent  as  to  interest. 

A  judgement-debtor  can  put  forward  his 
objection  to  a  claim  for  interest  not  awarded 
by  the  decree,  when  the  sale  proclamation 
comes  up  for  settlement,  and  it  cannot  be  held 
that  merely  because  such  objection  might 
have  been  raised  and  an  adjudication  had  at 
an  earlier  execution  proceedings,  the  execut- 
ing Court  must,  by  its  previous  order  to 
attach  the  property,  be  held  to  have  decided 
to  accept  the  .claim  of  the  judgment-creditor 
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for  interest  not  given  by  the  decree  15  M.  L.J, 

7  followed.  Especially  go,  when  the  notice 
of  prior  execution  did  not  at  all  mention  the 
claim  for  interest,  such  prior  order  i.s,  there- 
foro,  no  bar  by  res  judicata  to  the  jadgment- 
debtor  Kubsequently  raising  the  obj.^ct.ion  to 
the  claim  for  interest.  VIYATHAN  SRIDE- 
Vr  y.  NEELAKANTA  P  \TTAli.  17  M-  L.  J. 
311 

228  Execution  of  proceedings— Ancestral 
property,  sale  of.     28  A.  273  Col.  1120    P.  I. 

229  Execution  of  proceedings —Step-in- 
aid  of  execution.  10  G.  W.  N.  209  Col,  1855 
P.  I. 

230  -R^s  Judicata-Objeclion  to  execution  of 
decree. 

An  objection  by  a  judgment  debtor  to 
the  exeoution  of  a  decree  was  di-smissed  for 
want  of  prosecution  and  on  the  ground  of  ab- 
sence of  the  objector.  No  app'jal  was  preferr- 
ed against  the  order  of  dismisRal.  In  a  subse- 
quent execution  procyding  between  the  same 
parties  :  Held  tha  judgmont-debtor  was  pre- 
cluded by  the  rule  of  res  j a  lie  da  from  ranging 
the  same  obi  action.— A  B  \D[  BEG  AM  y.  MU- 
HAMMAD .\BDUL  GHAPFUR.  S  A-  L-  J. 
198 

231  Ord^r  on  application  for  loithdratoal 
of  execution  proceedings. 

Held,  that  an  order  passed  by  the  Court 
on  an  application  to  withdraw  execution 
petition,  on  failure  by  the  decree  holder- 
purchaser  to  deposit  the  premium  within 
a  due  date,  allowiiig  the  appiica,t;ion  on  con- 
dition of  the  decree  holder  again  bringing 
the  same  properties  to  sale  and  biding 
for  the  same  amount  is  invali  '  and  nob 
binding  upon  the  decree-holder  who  is  at 
liberty  to  proceed  with  the  s  .le  of  the  otber 
properties.  A  ''ourt  has  no  power  after  ad- 
judication upon  the  application  before  it  to 
lay  down  a  rule  binding  the  judgment-credi- 
tor in  respect  of  any  future  application  he 
might  make.  An  order  which  is  not  passed 
by  consent  can  only  bo  binding  in  respect  of 
the  immediate  subject  matter  of  adjudication. 
JNANUDA  "SUNDARI  CHOVVDIiUlUNI  v. 
NOKULESRWAR  ROY  CHOWDHURY.     U 

C  VV   N.  236 

232  Objection  as  to  %'alidity  of  decree — 
Question  of  jurisdiction.  23  M.  26.  Col.  1095 
P.  I. 

232  (fl)  Order  in  execution — Jurisdiction. 
11  O.  C.  220  Col.  1139  P.  I. 

233  Res-judicata  — .E.cecnh'on  proceedings- 
Property  orderfd  to  be  sold  subject  lo  mortgage — 
Sribserjuent  order  to  sell  free  of  mortgage. 

The  Subordinate  Judge  with  tbe  consent 
of  the  mortgagee  of  the  property  passed  an 
order  for  sale  free  of  the  mortgage.  Subse- 
quently without  notice  to  the  mortgagee  or 
the  judgment-debtor  the  Court  ordered  o  i  the 
application  of  the  decree-holder  that  the 
property  should  bo  sold  subject  to  the  mort- 
gage and  a  sale  was  hold  in  pursuance  of  the 
order. 

Held,  that  the  order  of  the  Sub-Judge 
revokiDg  the  previous  order  was   wrong  and 
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tho  sale  must  he  aot  aside.  SINNU  SAS- 
TllYAL  V.  riUBRAMANIA  SASTRYAL.  13 
M  L  J.  227. 

(43)     IIkrtitution  ou  Restouation. 

284  AssiguoQ,  right  of-Execution  ponding 
appoal  of  docroo  rovorsed  ou  appoal,  right  to 
claim  restitution.     83  C.  857  Col.  13G9  P.  I. 

235  Exparte  order  —  Appeal— Re.gtitution 
intorost,  claim  for,  on  the  amount  to  be  ro- 
covorrd.     28  M.  855  Col.  953  P.  I. 

236  ExcossioM,  execution  {or--Restitution 
of  thing  improperly  taken  in  execution  of 
decree.     9  0.  W.  N.    381  Col.  1365  P.  I. 

Note  9  C.  W.  N.  381  read  for  9  C.  W.  N.  33. 

237  Excession,  execution  for-Rostitution 
In liorent  powers  of    Court — Review  of    decree 
of  High  Court.     29  A.  G55  Col.  1137  P.  I. 

288     Excession,  execution  for  — Inherit  po- 
wers  of,   to  compel   repayment  of  money  im 
properly    taken    out  of  Court.     27  A.  S78  Col, 
GOG  P.  I. 

239  Possession— Suit  by  mortgagee  for 
restitution  of  land  so  delivered.  5  P.  B.  1907 
<'oI    1090  P.  I. 

240  iiefund  of  money -Application  for 
restitution  of  excess  interest  realized  in  exe- 
cution.    A.  V/.  N.  1905  P.  63  Col.  U85  P.  I. 

241  Refund  of  money— Separate  suit  bar- 
rod— Claim  for  refund  of  amount  realized  in 
excess  of  what  was  allowed  by  decree.  45  P. 
R.  1904  Col.  1082  P.  I. 

^41  (a)—R('fttnd  of  mon&y  'realized  in  exe- 
'<iiUion  of  a  decree  afterwards  reversed  in  appeal 
-  Limitation -Execution  of  decree  stayed  by 
injunction  —Procedure. 

An  exparte  decree  was  passed  in  favour  of 
the  appellants  on  7th  October,  1901.  They 
had,  before  the  decree,  obtained  an  injunc- 
tion restraining  the  respondents  from  realiz 
■ing  certain  money  deposited  in  Court  to 
tboir  credit.  After  this  decree  v/as  passed,  tb« 
appellants  withdrew  out  of  this  amount  Rs. 
19,041.  Tiie  decree  was  set  aside  on  the  9th 
July  1904.  The  suit  was  retried;  and,  on  the 
I7th  September  1904,  the  Court  of  first  in 
stance  made  a  decree  in  favour  of  plaintiffs 
for  Rs.  17,711-7-0,  which  was  affirmed  by  the 
High  Court  on  the  ISth  December  1906, 
Ou  the  17th  September  1907,  the  respondent? 
applied  lor  a  refund  of  the  difference  Ss-. 
1,804. 

Held,  that  the  plaintiffs  were  at  liberty 
to  proceed  either  by  application  or  by  suit. 
10  M  1  A  203,  28  A.  665,  29  A.  143  referred 
to  and  that  the  application  was  not  barred 
by  limitation  28  C  113  distinguished.  BI- 
THAL  DAS  u.  JAMNA  PRASAD.  A-  W-  N- 
<1908),  206 

242  Return  of  what  taken  in-Restitution 
2  G.  L.  J.  537  Col.  1370  P.  I. 

243  Reversal  in  appeal — Restitution  of 
property  sold  in  execution  of  a  decree — Rever- 
sal in  appeal.     29  A.  143  Col.  1366  P.  I, 

244  Suit  for -Separate  suit  barred.  3 
A.  L.  J.  601  Col.  1081  P.  I. 

(44)     Revision. 

245  Punjab  Courts  Act  (XYIIl  of  188i), 
a>i  armndedt  Section  70  (I),  (a),  {b}— Revision— 
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Civllcases-Execution  of  decree — Land  suit — 
Costa  allaiucd  to  defendants--  Right  of  proforma 
df'fendants  against  whom  proceedings  were  held 
ex  parte- -Cons' riLctiun  of  decree. 

The  proceedings  in  the  original  Court 
and  the  lower  appellate  Court  on  appeal 
were  held  exparte  against  the  7jro/"o??na  de- 
fendants. The  suit  v/as  decided  against  the 
plaintiffs  and  costs  wore  allowed  to  the  de- 
fendants by  both  the  Courts.  The  decree 
was  ambiguous  as  to  the  right  of  the  pro- 
forma  defendants  to  share  the  costs.  Appli- 
cation for  execution  was  made  by  one  of 
the  contesting  defendants  and  allowed  by 
the  Original  Court  but  the  order  was  reversed 
on  appeal.  On  revision  under  the  clause 
(1),  (a)  of  section  70  of  the  Pun  jib  Courts 
Act 

Held,  that  the  original  suit  being  a  land 
suit  a  revision  under  clause  (b)  of  the  sec- 
tion was  competent,  and  that  on  referring 
to  the  proceedings  it  wa^  clea^r  that  the  pro- 
forni'i  defendants  were  not  entitled  to  share 
the  costs  awarded  against  the  defendants. 
CHUNI  MAL  V.  DURGA  DASS.    196  P  L  R 

1905 

246  Rateable  distribution  of  assets  realiz- 
ed 130  P  L  R  1905  Gol  ;1]93  P   T. 

247  Order  giving  time  to  the  Judgment 
debtor  to  raise  money  by  private  alienation 
after    execution    sale    invalid    Gol  :  1336  P.  I. 

248  Dismissal  of  application  on  date  fixed 
tor  passing  of    order.     32  P  L    R.   1-904    Col  ; 

1450  P  I. 

(45)  Reviver 

249  Sec  application  supra, 

(46)  Sale  in. 

250  Absolute  order  for  sale  of  mortgaged 
property,  application  for— Error  affecting 
merits  or  jurisdiction.     29  C  651  Col:  680  P  I. 

251  Application  for  exemption  from — 
Appeal— Revision.  AWN  1906  P  62  Col: 
1123    P  I. 

252  Application  to  set  aside  the  sale  after 
confirmation.  AWN  1905  P  162==27  A  702 
Col;    1075  P  I. 

252(a)  Application  to  set  aside  sale  —  Judg- 
ment-ct  editor  coming  to  terms  with  judgment- 
debtor — Auction  purchaser's  rights  and  remedy. 

Where  a  decree-holder  comes  to  terms 
with  his  judgment-debtor,  it  is,  as  against 
the  auction  purchaser,  equivalent  to  a  re- 
ceipt in  full  of  the  decretal  amount  by  the 
decree  holder. 

On  a  sale  having  been  set  aside  by  the 
order  of  the  Court,  it  lies  on  the  auction 
purchaser  when  applying  to  have  that  order 
rescinded,  to  show  that  the  order  had  been 
improperly  obtained,  e.  g.,  by  showing  that, 
at  the  time  of  the  order,  the  judgment-credi- 
tor had  not  been  satisfied.  29  B.  723,  1  C  W. 
N.  703  refered  to.  MA  SEIN  BUWIN  v.  MA- 
HOMED HASSIM.    14  B-  L,  R-  176. 

252  fb)  Application  to  set  aside— Respon- 
dent  in  England  —  Service. 

On  the  first  day  of  sale,  the  judmentdeb- 
tor's  partner's  bid  was  not  accepted  and,  on 
the  second  day,  there  was  some   understand- 
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ing  between  the  pirtner  aud  the  decree  holder 
that  they  would  not  bid  against  eaoh  oilier 
but  that  the  partner  wou'd  get  the  property 
back  for  the  amount  of  the  decree,  and  the 
property  was  purchased  by  the  decree  hohlor 

Held,  that  there  wah  no  fraud  on  the  part 
of  the  decree  holder  which  would  jiulify  a 
Court  in  setting  aside  the  aalo. 

The  respondent  having  left  for  England 
notice  of  the  appeal  was  served  on  him 
through  appellant'sagent  in  Eriglaud  appoint- 
ed for  that  purpose  the  notice  having  been 
made  over  to  the  appellant's  vakil,  who  trans- 
mitted it  for  service  to  the  agent  in  England. 
23  M  227  (P  C),  relied  on  ;  19  M  315,  R  ;  and  7 
I  316,  Dist.  SATISH  CHaNDUA  MUKERJI 
V.  Ool  A  R  PORTER,     IS  C  W  N  18. 

253  Application  to  set  aside  sale  for  fraud 
-Civil  cases.  A.W.N.  1905  P.  193  28  A.  84 
Col.  1352  P.  I. 

254  Application  to  set  aside  sale— Time 
essence  of  the  contract.  6  C.  L  J.  176  Col. 
308  P.  I. 

255  Au<5tion  purchaser— Con firmfttion  o! 
auction  sale--Misrupreseiilation  as  to  interest 
sold      5  C.  W.  N.  1901  P.  593.  Col.  504  P.  II. 

256  Auction  purchaser  —  Attahment  in 
execution  of  a  money  decree — Stay  of  execu- 
tion.    29  B.  435  Col.  575  P.  I. 

257  Auction  purchaser —  Mesne  profits. 
Date  from  which  auction  purchaser  is  enti- 
tled to.  24  A.  475  Col    1171  P.  I. 

268  Auction  purchaser— Distinction  be- 
tween decree  holding  purchaser  and  other 
purchaser.  1  L.  B.  R.  1900-1902  P.  22  Col. 
884  P.  II. 

259  Auction  purchaser  --Execution- sale — 
Civil  Procedure  Code,  s.  2J,4 — Purchase  by 
decree-holder — Effect  of  reversal  of  decree  wpon 
sale  in  exjcutiun. 

A  obtained  a  decree  against  B  for  rent. 
B  appealed  and  questioned  only  the  rate  of 
rent.  Pending  the  appeal,  A  took  out  execu 
tion,  sold  B's  property  and  purchased  it  him- 
self. Subsequently  B's  appeal  was  allowed 
and  the  decree  was  modified,  and  he  applied 
to  set  aside  the  saio  under  s.  244  of  the  Civil 
Procedure  Code. 

Held,  that  inasmuch  as  the  Appellate 
Court  set  aside  the  decree  and  iti  ide  a  new 
decree  in  lieu  of  the  decree  passed  by  the  first 
Court,  the  sale  having  taken  place  in  execa- 
tion  of  the  decree,  which  was  se"  aside  by  the 
Appellate  Court,  could  not  stand,  Zaimil- 
abdin  Khan  v.  Muhnmnuid  Asghar  All  Khan, 
(1.  L.  R.  10  All.  IGG,  L  R.  15  I.  A.  12),  and 
Set  Umedmal  ▼.  S-tinaiJi  Ray.{l.  L.  R.  27  Cal. 
810),  referred  to,  CHaNDAN  SINGH  v. 
RAMDANI  SINGH.     31  C  499- 

260  Benami  purchase,  plea  of — &uit  by 
certified  purchaser  for  profits  against  porso-n 
in  possession.     27  A.  443   Col.  117.5- P.  I. 

261  Bona  fide  purchaser  from^  the  auction 
purcha  cr  v/ho  was  a  decree  holder.  30  M.  296 
Col.  878  P.  II. 

262  Bona  fide  durohaser — No  objection 
filed— Right  to  object  alter  sale.  28  B.  125 
Col.  1160  P.  I. 
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263  Bona  p,ile  'purchaser — Execution-sale — 
Civil  Pr  ci'diiie  Code,  s.  ^4i~-Fraicd —PuicliU- 
s:r  iniylicaled  in  fraud, 

A  third  pirty,  having  an  interest  in  a 
property  sold  in  execution  of  a  decree,  can  by 
a  suit  impugn  the  sale  a.;  fraudulent  and 
collusive  and  s.  214  is  no  bar  to  such  a  suit. 
An  auction  purchaser  at  such  a  sale  cannot 
be  entitled  to  maintain  his  purchase  if  the 
proceoding.s  by  which  he  became  a  purchaser 
were  fraudulent  but  he  is  entitled  to  have 
his  purchase  money  returned  to  him.  A 
fraudulent  sale  becomes  invalid  quite  irres- 
pective of  the  validity  or  invalidity  of  the 
decree.  Mohesh  Cliandia  Bagchi  v.  Dwarhn 
Nath  Maitra(2^  W.  R.  260)  distinguished  and 
Khiroda  Sundari  Debi  v.  Jnanendra  Pal 
Chowdhury  (6  C.  W.  N.  283)  followed.  HUNG- 
SHA  MAJILLYA  v.  TINCOUhl  DAS.  8  C 
W-  N.  230. 

268  (9,)  Decree-holder  securing  sale  without 
disclosing  his  lien— Purchaser  witlwut  nitice, 
C  P  C  S.  237  and  287. 

Held,  that  a  person  who  has  caused  tba 
property  of  his  judgment  debtor  to  be  sold  iu 
execution  cannot  afterwards  set  up  any  claim 
of  his  own  against  tliat  property  uules.^  he 
shows  that  the  purchaser  purchased  with 
Dotice  of  it. 

22  B  686,  10  C  609,  15  M  412,  5  C  W  N 
497,  20  B  290,  16- A.  478,  1  B  314  and  12  B  678, 
referred    to.     BALDEO   V.  AUSAN    SINGH. 

HOC  206 

264  Certificate  of  sale  not  prepared  owing 
to  objection  of  purchaser— Right  of  pre  euip- 
tion  not  affected.  36- P  LR  1963  Col  :  357  PlI. 

i65  Certificate  of  sale—Appeal  against 
order  refusing  amendment  of  certificate  of 
sale.     23  A  476  Col  :  378  P  II. 

266  Collector  by— Transfer  of  decree  to 
collector,  his  power  to  setaoide  sale  — Applica- 
tion after  confirmation.  31  B  207  Col  :  1179 
P.  I. 

267  By  courts  of  different  grades — Sale  by 
court  of  lower  juiisdiccion,  27  A  56  Col  : 
1164  PI. 

268  By  Court  of  difterent  grades  — Sale  by 
court  of  lower  jurisdiction.  A.  VV  N  1904  P 
95  Col  :  1164  P.  I. 

268  (a)  Decree- holder  bidding  with  Court's 
permission.     10  B  L  11  2')(>  Col  :  1533  P  1. 

269  Entiies  in  sale  prod  nnatioa  regard- 
ing l7icuinb>ances- Br<ince,  h'.w  far  binding 
on  purchaser  —  Validi'.y  or  otluirwlse  of  encuvi- 
brances  wiongly  enteied  C'W rein  — TAahl lily  of 
purchaser  at  an  execution  sale  to  pay  off  the 
evcumbrances  entered  therein — Right  of  ori- 
ginal owner  to  recover  ani:^unt  of  encuirJ)'ance 
wrongly  notijlsd  at  the  timi  of  sale,  but  sub- 
srqutnlly  found    to  have   Im'Oh  paid    off — Pur- 

1  chaser  at  an  execution  sale  for  full  valuer 
I  liability  (f — Tiust  as  to  the  anuuni  of  encuin- 
\  brances   ivroughj  eiih<cd 

On  July    4th.  1896,  one  C  mortgaged   vil- 

kigo    G  to  the    defendant    for  Rs.     4,000   and 

on  August    2ist,  1896>   C  iiK>rtgag.ed  the  same 

I  village    G  aud    a  share    in  a".  Mber  villagt;     i> 

Ito  the   defendant   for  Rs.     6»0(X).     Iu  execa- 
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tion  of  a  money  dccroo  licld  by  two  other 
persons  tbo  viliago  G  was  put  up  for  sftle 
in  October,  lUUO,  and  was  purchased  by 
tbo  defendant  for  lis.  14, 0?^:-).  In  the  pro- 
clamation of  Palo  it  was  Stated  that  the 
village  was  subji;ct  to  an  oiicumbrauco  of 
Ba.  10,000  under  the  two  deeds  of  189G, 
above  mentioned.  As  a  matter  of  fact  the 
mortgage  of  August  21st,  1896,  bad  beeu 
paid  off  and  only  a  sum  of  R.s.  6,543  w;>s 
due  on  account  of  the  mortgage  of  July 
4th,  1806.  After  the  sale  the  defendant  was 
in  due  course  put  in  posses>ion  of  the  pro 
perty  sold.  In  the  present  suit,  tbo  pluin  uff, 
son  of  C,  claimed  redemption  of  tlie  mort- 
gage of  July  4lh,  .896,  copteuding  thai  the 
sale  of  the  village  G  was  nor.  bindit)g  upon 
bim  inasmuch  us  at  the  time  of  sale  the 
Miorfcgsiga  of  August  1896  had  been  paid  off 
and  the  defendant  having  taken  an  ad- 
vantage of  this  fact  was  a  trustee  of  the 
village  for  him  or  at  least  of  the  benefit 
improperly  obtained  by  him.  The  defen- 
dant contended  that  the  salo  was  biuditig 
upon  the  plaintiff.  It  was  proved  that  the 
mortgage  of  August  1896  had  been  paid  off 
and  that  the  villige  Q  was  not  worth  more 
than    Rs.     20,CC0. 

Heldy  that;  the  dpfendant,  having  pur- 
chased the  property  for  Rs  14.633,  with  an 
encumbrance  of  Rs.  5,f.43  had  paid  almost 
the  full  Value  of  the  property,  and  bad  not 
therefore  obtained  by  his  purchase  any 
■benefic  of  which  he  should  be  considered 
a  trustte    for  the  plaintiff. 

Held,  farther^  that  a  purchaser  at  an 
execution  sale  cannot  avoid  bis  purchase 
merely  becnuse  charges  not  entered  in  the 
sale  statement  are  found  to  be  enforceable 
against  tbo  property,  nor  is  such  a  pur- 
chaser bound  to  admit  the  existence  or 
validity  of  charges,  merely  because  they 
are  entered  in  tho  sale  statement.  SETH 
JM  DAYAL  V.  THAKUR  AMBAR  SINGH. 
10  0   C    253. 

270  ^  Of  cx-proprie>ary  rights— N  W  P  Rent 
Act  Xn  of  I8i)l  S  9— Sale  of  ex  proprietary 
holding  in  execution  of^  decree,  legality  of— 
Rights  oj  pu-t chaser— Suit  for  declaration  for 
atiodar.ce   if  soJp,   maintain chility   of.— 

Notwithstanding  the  objection  raised 
by  the  re.-pondent,  an  ex  proprietary  te- 
nant, his  holding  was  sold  in  execution  of 
a  decree  against  bim  and  purchased  by 
the  appeiiant,^  On  appeal,  the  property  sold 
was  declared  to  tbo  respoTidimt.'a  ex-pro- 
prietary tenuiG.  The  piesent  suit  was  brought 
lor  a  d^elarabion  that  the  property  was 
his  ex  proprietary  holding  and,  ooFisequentty, 
was  not,  Isable  to  be  sold  in  execution  of  a 
decree  against  him  and  tho  purchaser, 
present  apprJlant,  acquired  nothing  under 
the    pn.vchabO. 

ILld,  that  a  suit  for  a  declaration  of 
an  tx  proprietary  tenant's  right  will  lie 
inasmuch  as  S.  Uof  the  Act  forbids  the  sale' 
of  such  a  right  in  execution  of  a  decree 
ftgainst    the  tenant.    Where    guch    interest 
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is  sold,  the  purchaser  acquires  nothing  by 
his  purchase.  10  A  166  (P  C)  distinguished. 
KHIALI  R\M  V.  SAHUR  AH  KHAN.  2 
A  L   J   358 

271  Interest  sold  Sale  by  registrar — Con- 
firmation of  auction  sale.  5  G  W  N  593 
Col    ^04  P    II. 

272  Jurisdiction  — Duty  of  court— Execu- 
tion aftor  attaithmnnt  -  Validity  of  further 
pr.  r  edings.     32  C  1104    Col    1514    P    1. 

23  Jurisdici  ion  — Oltjeciion  not  raised 
inoiiginal  suit  but  raised  against  applica- 
tion for  execuL.on.  27  A  584  Col  1043 
P    I 

273  (a)  Jurisdiction— Sale  in  execution  of 
decree  of  interior  Court  by  order  of  court 
of  higher    grade      11  O  0  41  Col  11_6  P  I. 

274  Lispei^dens —  Attanlimeut  in  execu- 
tion of  a  money  decree  -Tiile  of  the  pur- 
chaser in  execution  of  the  decree  on  tho 
mortgage.     20  B.  435  Col    575  P.  I. 

275  Material  irregalan tv  in  publishing 
or  conducting  sale  — Defective  description 
of  properly  to  be  sold.  47  P.  R.  1905  Col. 
1534  P. 1. 

276  Material    irr&guTarity  —  Application 

to  set  aside  sale — Ommi^sion    to  specify  hour 
of  sale,     31  0   815  Cut .  1537  P.  1. 

277  Material  irregulinty — oale  of  proper- 
ty ot  persons  not  party  to  proceedtugs.  32 
C.  296  (P.  C.)  Col  '^058  P   I. 

278  Material  irret<ularity  —  Representa- 
tive not  added — Nul'  ty  of  sale — h'emedy  of 
representaiive.     25  B  337  Col  1507  P  i. 

279  Material  irrt-guiat  ity -Sale  held  at 
an  earlier  hour  tl)a!>  tl'at  me 'tioned  in 
proclamation.     U  B  H  19U7  P  9  Col  1549  P   I. 

280  Material  irregula  ii> — Failure  on  the 
part  of  deeree-iiold^r  to  make  deposit  11  P 
L  R  1907  Col    153b  P  T. 

281  Material  irregularity— Wrong  time- 
Proclamation  4  L  B  ii  1907  P.  123  Col  1552 
P.  I 

282  Mckarrari  Tenure- Landlord  and 
tenant— Sale  of  holding  32  C  680  Col  113 
PII. 

283  Mor'gage  decree- Purchase  from  heii 
during  admi -istratiou  su.t — 9  C  W  N  225 
(P.  C.)   Col  578    P     K 

284  Mortgf^ga  decree  — Decree  for  sale  with 
p  rsoual  rem-.dy  for  balance  uusatisfied 
governed  by  S.  268  even  bef  -re  sale  of  mort- 
gaged property  15  M  L  J  126  =  28  M  473  Col 
1144  P^I. 

285  Non-payment  of  portion  of  purchase 
money — Sale  of  immoveable  property.  3  Ii 
B  R  1906  P  225  Col  1539  P  I. 

285(8')  Nonpayment  of  portion  of  pur- 
chased mare  A  W  N  1908  P  107—30  A  273 
Col  1539  P  1. 

288  Non-payment  of  portion  of  purchase 
money — Anpbcition  to  eject  tenant — Deciea 
for  rent.  AWN  1905  P  213—28  A  131 
Col    1998   P    I. 

287  Of  property  subject  to  charge  for 
,  mainteuanct-  -Purchaser's  right  to  recover 
such  amount  paid  by  him,  from  judgment 
debtor.    17  M  Jj  ^  20O  Col  324  P  I, 
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288  Purchase  with  knowledgo  of  defeo- 
tivo  title-  Suit  for  rufuiid  of  purchase  mo- 
Dey — Suit  after  confirmation  of  sale,  3  A 
L   J  819    Col    15G0    P    I. 

289  Purchaser  of  a  share  partly  incum- 
bered— Presumption— Suit  for  possession.  A 
W    N    1907    P    131—29    A   463    Col    1917    P  I. 

290  Purchase  pending  appeal  —Suit  to  set 
aside- NoLificaLiou  of  sale.  27  M  91  Col  1378 
P    I. 

291  Right,  title  and  interest  of  the  deb- 
tor Protected  interest.  29  G  813  Col  1741 
P  I. 

292  "  R'^ght,  title  and  interest  of  judgment 
debtor  "—Sale  prinr  to  passing  of  Civil  Pro- 
cedure Code,  lh77  — Joint  Hindu  Fumily — 
Impartible   estate — Right   of  Zaraindar. 

In  1873  and  187G,  in  exucutiou  of  mo- 
ney decrees  against  a  Zamindar  who  had 
BUccGoded  to  a  Zamindari  in  the  Madras 
Presidency  by  the  custom  of  primogeniture, 
his  right,  title  and  interest  in  certain  villages 
pertaiwing  to  the  Zamindari  wore  sold.  A 
qui-8'. ion  arose  b-  tweeu  the  auction-purcha- 
ser and  the  Z  imiudar  who  had  succeeded 
the  judgment  dobior  after  his  death,  whether 
what  was  sold  was  the  lif-e  interest  of  the 
judgment-debtor  in  the  property  or  the  pro- 
perty   itself. 

Held,  'hxt  the  question  was  a  question 
of  mixed  law  and  fact  and  must  bo  decided 
according  to  the  evidence  on  record  in  the 
case. 

That  as  in  1873  and  1876,  according  to 
the  rulings  of  the  High  Court  &  Zamijidar 
had  only  a  life  estate  in  the  Zamindari  a,nd 
tbe  parties  must  be  taken  to  be  bound  by 
the  law  as  it  was  at  thai  time  understood 
the  auction  purchaser  must  bo  held  to  have 
Itought  only  liie  life  interest  which  the  judg- 
ment-debtor hiid  in  the  property.  The 
changed  view  of  the  rights  of  a  Zamindar 
since  1889  did  not  affect  the  .'^ales  which 
took  place  lung  before  that  year.  L  B  17 
I  A  11  <'.t  p  10,  L  R  14  1  A  77  at  j)  83, 
L  R  14  I  A  8i  at  p  85,  L  R  15  I  A  51,  L 
B  20  I  A  83.  13  Mad  197,  referred  to.  AB- 
DUL AZIZ  KHAN  V.  APPAYASA^II  NaIC- 
KER  WUNHAll  DAS  v.  ABDUL  AZIZ 
KHAN,  AliDUL  AZIZ  KFIAN  v.  THE  COM- 
MER-'IAL  Bank  OF  INDIA  LIMITED. 
6  B  L  R  7-8  C  W  N  186-27  M  ISl 
(P  C) 

293  R"g^*i.  title  and  interest  -Fresh  oppor- 
tunity to  argue  point  laised  for  the  first 
time     n  nppoal.     32  C.  27  Col.  40  P.  I. 

294  Ri-Stnction  to  :.a,lo  of  la  d— Suit  to 
Bct  aside  saie  for  arrears  of  rcvonue — Pre- 
sumptiuu  as  to  service  of  notices.  G  C.  VV.  N. 
688     30  C    1  Col.  35  P.  II. 

295  HesLiictiun  to  sale  o{  laud — See  Fan- 
jab  alien  ii. on  of  land  Act  {XIII.  <-/  1900.) 

296  li&versal  of  decree— Reversal  of  sale — 
Fw  c  »3  s  if  —Cognizance  of  event  stibsfquent  to 
decree  Exparl':  decree,  settirrj  a.^i-^U:  sale,  rev  r- 
sal — Order  stttiug  aside  exparte  decee,  icier- 
scd  :  — 

A   court    of   appeal   is   uot  ouly   compc* 
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tent,  but  may,  under  certain  circumstances, 
be  bound  to  take  cognizmce  of  an  event 
which  has  happened  since  the  order, qucstioa- 
ed  on  app'jal,  was  pas.jod  by  the  Subordinate 
Court  When  the  decree  holder  is  the  pur- 
chaser in  execution  of  an  exparte  decree,  upoa 
reversal  of  tlie  decree,  the  sale  falls  through. 
The  fact  that  before  the  judgment  debtor 
applies  for  reversal  of  the  rales  the  plaintiff 
succeeds  in  obtaiiing  another  decree  of  simi- 
lar character  against  the  defendant,  docs  not 
validate  the  title  based  up  ta  the  decree  which 
has  been  reversed.  But  this  does  not  apply 
when  the  order  of  reversal  of  the  decree  is  s«t 
aside  by  a  superior  court  and  the  decree  ia 
ultimately  ro.,tored.  27  C,  810  dist.  ;  :J1  C.  499 
ref.  to.— HAZAIU  MULL  i).  JANAKI  PRO- 
SAD.    6CLJ92 

297  S^io  i"  excess  of  decree  -Judgment- 
debtor  standing  but  not  objecting.  27  A.  G7 
Col.  171G  P.  I. 

298  Sale  proclamation  -Contents  of— Ap- 
peal.    27  M  259  Col    1531  P.  I. 

299  Set  aside  but  confirmei  on  appeal — 
Suit  against  purchaser  of  recovery  of  pur- 
chase money.     27  A.  155  Col.  1080  P.  I. 

300  Setting  aside  execution  sale — Sale  of 
immoveable  property  in  execution  of  rent 
decree  below  Rs  100  -Order  refusing  to  set 
aside  the  sale.     1  C  L  J  454  Col  :  155  >  P  I. 

301  Sotting  aside  ex  eu"on  sale  —  Fraud — 
Decree.  Suit  to  set  a-ido.  6  0  L  J  17  -4  A  I* 
J  467  —  11  C  W  N  817  (P  Gi  Col  :  1875  P  I. 

302  Specification  of  boundaries  -Certifi- 
cate of  sale— Order  in  Objecting  proceeding 
27  M  361  Col  :  lOll,  1171  P  1 

303  Spocificatiou  of  boundaries  — .Auctioa 
sale — Sale  in  execution  of  a  decree  obtained 
outside  the  junsdicti m  of  the  Original  Side  of 
the  High  Com  t  29  '•  370  Col  :  478  L^  11. 

304  Staying  sal6-«-lnvalid  sale  in  execu- 
tion of  decree  — Rale  in  spite  of  ihe  order 
staying  the  sale,  effect  of  on  right  of  co-sharer 
to  claim  pre-implion  IUTaN  SINCiH  v. 
DULAR  SINGH.  9  0  C  289  Sea  Pre-emp- 
tion. 

805  Staying  sale — Appellate  court  can 
stay  sale  in  execution  of  a  nuuoy  decree  pend- 
ing appeal,  11  C  W.N.  1030-34  0  1037  Cot : 
1284  P  I. 

303  SnjV  for  confirmation  of  sale,  dismissal 
of  Civil  Procedure  Code  S  204  ~  Appeal— Second 
sale  of  the  same  prop&rfy 

A  suit  fur  coulirm.ition  of  sale  (in  which 
the  judgment  d'.'btor  was  a  parly  ai:d  con- 
fessed judj^mi'tu)  having  been  dismis.sed,  the 
auction  pui  chaser  preferred  an  appeal  in 
which  til.:  1  I  iL^mO'it  debtor  was  not  made  a 
party.  The  appeal  was  decreed,  but  before 
that,  t!i.'  8»mo  property  was  yo:d  m  execution 
of  av.jllu.'r  decree  agvinsi  the  same  ju(^gmcot- 
deblor. 

llld,  th;>  t  the  first  sale  hnd  ber-n  .-^et  aside 
and  vv:\s  not  le.stored  in  appeal  as  against  the 
jadgnient  dobt^^r  wh ^  was  not  a  party  to  the 
i'ppea-.  liciC.-  there  was  no'hing  -in  bar  of 
the  s  cuud  saK\  wiiich  should  stand  good  as 
agaiiistlhe  first  sftla,— Qli4JA  DIYAL  v.  DJilBI 
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PRASAD.    3  A.  L.J.  91  =  A.  WN.    1906 

P.  40 

S07  Suit  to  get  aside  sale — Affect  of  con- 
firmation of  exocutioa  sale.  4  L  B  R  1907 
P  40  Col:  1558  P  I. 

SOS  Suit  to  bct  aside  sale  on  account  of 
fraud — Sale  hold  in  executiou  of  a  decree. 
24  A  239  Col:   1079  P  I. 

809  Of  superstructure  of  a  house  — Ten- 
der made  the  judgment  Jehtor-  Refusal  to 
accept   deposiL.     3  O  C  236  Cul:  1544   P.  I. 

810  0/  tcnanls  house — Wajibul  btz — Per- 
mitting tenant  to  transfer  only  the  materials 
— Sale     of  house — Auction    purchaser's   right. 

Held,  that,  where  the  wajib-ul-arz  of 
village  gave  the  lenants,  residing  in  that 
village,  only  a  right  to  sell  or  mortgage  the 
materials  of  their  house,  a  purchaser  of  the 
house  in  auction  sale,  in  execution  of  decree 
against  the  tenant,  could  not  acquire  a  right 
to  occupy  the  house,  without  the  permis- 
sion of  the  landlord.  RAJA  MOHAMMAD 
MEHDI    ALI    KHAN   v.   GOPaL  DAS.     10 

OC,   4. 

811  Of  third  persons  property— His  re- 
medy.    12    C  W  N  151  Col:    331  P  I. 

Note  12  0  W  N  151  read  for  12  C  W  N  150. 

812  Of   village    officers    emoluments.     28 

M  M  —  See  EU'p pel— Waiver. 

818  In  violulicn  of  S.  99  TPA-Confir- 
maiioa    of  sale    2ALJ    123  Coh  712  P  I. 

814  ^>i'  violation  of — Attachment  of  property 
in  execution  of  supposed  decree  for  balance  of 
mortgage-  debt — Transfer  of  Property  Act  ss.  88, 
90 — Mortgage — Civil   Procedure   Code  s.   248. 

The  respondent  obtained  against  the 
Rppellaut  a  decree  for  sale  under  section  88, 
Transfer  of  Property  Act,  but  the  sale  pro- 
ceeds were  not  sufficient  to  discharge  the 
mortgage  debt.  No  decree  was  ever  passed 
in  favour  of  the  respondeot  under  section 
90  of  ihe  Transfer  of  Property  Act,  but  ap- 
plications wera  made  for  issue  of  notices 
under  section  248  of  the  C(»de  of  Civil  Pro- 
ceduie  and  property  was  attached  in  exe- 
cutiou of  a  buppoaed  decree  for  the  balance 
of  tbo  mortgage-debt. 

lltld,  that,  as  the  respondent  had  not 
obtainnd  a  decree  under  stc'ion  90  of  the 
Transfer  of  Propeny  Act,  he  could  not  at- 
tach and  sell  the  prop  r'y  as  if  he  liad 
obtained  such  a  decree.  2  Ca  c.,  W  N  254, 
dis8Coled  from.  MaTA  GHULaM  SINGH 
V.    KANDHAI    BAKH>H      6  0-  C-  59- 

315  Sale— Waiver  of  light  to  object  of  the 
ground  of  irregtilanty  and  inadequacy  of 
price  is  not  on  ihe  ground  of  fuiud  —  llnicst 
combination  and  dishonest  concert — Fraud  - 
Combli^ation  among    bidders. 

If  a  judgmi  nt  debtor  obtains  an  adjourn- 
ment of  sale  upon  the  condition  that  be 
would  not  raise  any  obj-ction  on  the  ground 
of  an  irregularity  and  inadequacy  of  price, 
he  docs  nut  waixe  !iis  right  lo  q;  est.  ju  the 
sale  on  the  grouiio  of  fraud  a  d  be  i;-  entitled 
to  have  his  allegatii  n  of  iiaad  lul:y  inves- 
tigated   6  C  L  J    62  folio weti. 

It  is   not  an   inHiixiblc   lulc  of   law   that 
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a  combination  among  intending  purcha- 
sers not  to  bid  against  each  other  cannot 
under  any  circumstances  amount  to  fraud 
27    I  A  17-23  M  227  explained. 

All  judicial  salos  of  property  should  be 
free  from  undue  influence,  controlling  or 
stifling  computition  and  threat;  but  there  ia 
nothing  to  prevent  persons  from  combining 
from  honest  motives  to  purchase  property 
at  such  sales.  6  Moo.  0  P  31G;  3  Brod.  and 
Biiig.  116;  23  R  R  626;  6  Car.  and  Pay.  239; 
1  Coll.  243;  8  Jur.  507;  63  E  R  402;  26  Beav. 
187;  28  L  J  Ch.  218;  4  Jur  (N  S)  1290;  7  W  R 
81;   53  E  R  869;  L  R    19  Eq.   426,  referred  to. 

There  is  a  distinction  between  an  honest 
combination  among  intending  purchasers 
and  a  dishonest  concert  for  the  sunpressioQ 
of  all   competition,    1  C  L  J  85  referred  to. 

In  each  case  the  test  is  what  was  the 
object  of  the  agreement  among  the  bidders; 
it  is  the  end  to  be  accomplished  which  de- 
termines whether  a  combination  is  lawful 
or  otherwise.  If  the  object  be  to  obtain  the 
property  as  a  sacrifice  by  artifice,  the  com- 
bination is  fraudulent;  if  the  object  be  ta 
make  a  fair  bargain  or  even  to  divide  the 
property  for  the  accommodation  of  the  pur- 
chasers, the  combination  cannot  be  said  to 
be  fraudulent  15  Howard  494;  6  Wallace, 
U  S  276;  7  Wallace,  U  S  559;  168  U  S  471 
referred  to. 

If  fraud  is  established  on  the  part  of 
either  the  acution-purchaser  or  the  decree- 
holder,  the  execution  sale  is  vitiated  60  W 
N  279;  6  CW  N  283,  R  20  M  10  dissented 
from.  AMBIKA  PRASAD  SINGH  v.  R  H 
WHITWELL  ANDSITARAM  SINGH,  6  0 
L  J  111. 

816  Of  Zemindars  Haq  chabarum  — A 
grove  in  Easba  Utraula  was  sold  in  execution 
of  dfjcree,  subject  to  an  oocumbrauce.  The 
Zemindar  of  the  Kasba  sued  for  one-fourth 
of  the  sale  price  plus  the  value  of  encum- 
brance notified  as  his  Hak  chaharum  estab- 
lished by  custom. 

Held,  that  the  Zemindar  is  not  entitled 
to  Haq  chaharum  in  the  execution  of  sales 
merely  because  he  might  be  entitled  to  the 
same  in  the  case  of  private  sales,  but  that  ha 
must  establish  a  special  custom  entitling  him 
to  the  Hak  in  the  case  of  execution  sales. 
MUSAMMaT  BHAGWANTA  V  RAJA  MO- 
HAMAD MUMTAZ  ALI  KHAN.     1  0-  C-  2- 

(47)    Secukity. 

317  Application  for  insolvency  pending 
entry  of  decree  holders  debt  in  Schedule  of 
Insolvency  application.  9  O.  C.  42  Col.  1156 
P.  I. 

(47  a)    Signing. 

318  Mortgage  deed— Stamp  duty.  U.  B, 
R   1907  P    1  Stamp  Col.  890  P.  I. 

(48 1  SijiuLTAKEOUs  Execution  In  Differ- 
ent Courts  Manners. 

3:9  U.  B  R  1S04  p.  I  (Execution  of  dec- 
ree) Col.  Il<i2  P.  1. 

(4f')     Small  Cause  Courts  Decree. 

820  Decree  pas^^ed  by  Munsiff  exercising 
juiisdiclion  as  Small  Cause  Court  for  execu 
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tion.     3  P.  L.  R.  1905  Col.  772  P.  I. 

(50)     Stay  In  Execution. 

820  (a)  ImposfiihUify  to  restore  parties  to 
former  ijositiwi     Appfal. 

Iliid  that  tho  fact  Ihftt  it  would  bo  impos 
sible  to  restore  tlie  parties  in  status  quo  may 
or  may  not  bo  a  ground  for  granting  a  stay 
of  execution  of  a  decree  ;  but  it  does  not  ren 
der  the  order  refusing  tho  stay  a  "judgment," 
and  no  appeal  lies  from  such  order.  24  M. 
358  followed.  KODIVA  SaHIB  v,  SYED 
RAHIMATALLA  SAHIB.     8  M.   L.  T.  307. 

321  Refusal,  no  appeal — Appeal  against 
order  refusing  to  stay  execution.  29  B.  71 
Col.  905  P.  I. 

322  Refu'^al— No  appeal.  146  P.  R.  1907 
Col.  1652  P.  I. 

823  Superior  courts,  order  of — Order  stay- 
ing proceedings— Effect  of  pending  appeal,  8 
C.  L.  J.  67  Col.  1266  P.  I. 

324  Superior  courts  order  of— Stay  of  exe- 
cution  pending  suit  filed  by  judgment-debtor 
against  decree  holder.  41  P.  R.  1904  Col.  1508 
P.  L 

325  Superior  Courts,  order  of  —  Privy 
Council.     6  0.  W  N   562  Col:  1687  PI, 

326  Superior  Courts,  order  of— Order  abso- 
lute for  sale.  31  C  373  Ool :  905  P  I. 

327  Superior  Courts,  order  of —  Agreement 
varying  or  statisfying  decree.  14  M.  L.  J.  359 
Col;  950  P.  I. 

828  Superior  Courts,  order  of — Execution 
—Application  for  stay  of.  8  C  W  N  381  Ool : 
16&4  P  I. 

51    Step  in  aid  of  Execution. 

328  (a)  Suit  between  decree-holder  and 
judgment  debtor.  130  P  R  1908  Col  :  428  P  II. 

329  In  accordance  with  law,  meaning  of. 
1  N  L  R  61  Col  ;  2075  P  I. 

380  Application  for  comfirmation  of  sale. 
Purchase  of  property  by  decree-holder  in  ex- 
ecution of  his  own  decree — Application  for 
confiimation  of  sale  not  a  step  in  aid  of  exe- 
cution.    9  C  W  N.  31  Col.  1557  P  I. 

331  Application  for  issue  of  notice — Decree 
made  payable  by  instalments  during  specified 
months  certain  dates.  Application  for  exe- 
cution merely  praying  for  notice  to  be  issued 
to  the  judgment  debtor  under  section  248 
Civil  Procedure  Code.  22  P  R  1905  <  ol  1506 
PI. 

832  Application    for  issue   of  notice  -  De 
fective  application  -  Prayer  for  issue  of  notice 
—Step  in  aid  of  execution.    116  P  R  1907  Col 
2006  P  I. 

382  Application  for  issue  of  notice— Exe- 
cution of  decree — Stay  of  execution  —  Assign- 
ment of  decree — Assignment  disputed.  28  M 
357  Col.  1118  P  I. 

833  (a)  Application  for  issue  o:  notice  un- 
der S  248  C  P  C  118  M  L  J  14    Col  :    2016  P  I 

38^  Application  for  issue  for  notice — 
Notice  under  section  248  C  P  C  27  B  622  Col: 
2020  P  I. 

335  Application  for  leave  to  bid— Step  in 
aid  of  exbcution — Resjudioata,  10  C  W  N 
209  Col  1854  P  I. 
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335  (a)     Aiyplication  for  paym  nl  of  money 
deposited  — No  step  in  aid  of  t^xeculi  oi. 

A  decree  holder's  application  for  payment 
to  him  of  money  depo.sited  in  Court  in  par- 
tial satisfacLion  of  the  decree  is  not  ordinarily 
an  application  to  takesoraostep  in  aid  of  exe- 
cution within  the  meaning  of  Art.  179  (14), 
Limitation  Act,  1877. 

Tho  •'  fruits  of  the  execution  of  decree  '* 
postulate  surely  that  the  decree  has  been  exe- 
cuted, and  the  partial  fruits  of  the  executioa 
of  the  decree  equally  postulate  that  ^Jro  taiito 
the  decree  has  been  executed.  To  take  steps, 
therefore,  to  acquire  those  fruits  cauaoL  logi- 
cally bo  regarded  as  a  step  towards  executing 
the  decree  ;  for  ex  hypothesi  the  decree  musd 
have  been  executed  (in  whole  or  in  part  as 
the  case  may  be)  before  those  fruits,  whether 
in  whole  or  in  part,  can  be  aquired,  wnere- 
as  the  expression  "  step  in  aid  of  execution" 
must  clearly  mean  that  the  decree  has  not 
been  executed  when  that  step  is  taken.  i07 
P  R  1881,  88  P  R  1884,  27  P  R  188d,  18  P  R 
1904,  76  P  R  1904,  8  C  89,  10  C  .549,  11  U  227, 
28  C  196,  10  C  W  N  28,  F;  11  M  174,  16  M 
452,  17  M  165,  22  B  340,  6  A  366,  12  A  399, 
not  F.  KASU  v.  ATAR  SINGH.  108  P  R 
1908  (F.  B  ). 

335  (ta)  Application  for  recognition  by 
transferee  decree-holder.  18  M  L  J  24  Col. 
1503  P  I. 

836  Application  for  rateable  distribution 
of  assets — Step  in  aid  of  execution  — Payment 
of  process  fee—  Application  to  set  off  purchase 
money  against  amount  of  decree  8  0  C  161 
Col:    2014  P  I. 

336  (a)  Application  for  time — No  step  in 
aid  of  execution — Previous  application  bar- 
red—Notice  issued. 

An  application  to  grant  time  is  not  a 
step  in  aid  of  execution  and  does  not  pre- 
vent subsequent  applications  from  being 
barred    27  0  285,    3  0  L.  J    240  followed. 

A  judgment  debtor  can  contend  that  a 
previous  application  for  execution  was  bar- 
red by  limitation  and  is  not  estopped  merely 
because  notice  had  been  served  on  him  and 
he  did  not  appear  to  contest  tho  proceed- 
ings 8  C  51  and  23  0  374  distinguished. 
UMED  ALI    V.   ABDUL    KARIM.     8C    LJ 

193- 

887  Application  for  — Without  copy  of 
decree  —  Copy  of  decree  not  fiknl  bv  decree- 
holder,    28  M  557  Col:  2U12  i'  I. 

338  Application  for  withdrawal  of  money 
— Standing  ic  the  credit  of  a  decree- holder 
whether  a  step  in  aid  of  execution.  3  C  L  J 
95  Col  2003  P  I. 

339  Cortifyii.g  payment  and  filing  receipt 
— Decree-holder  liling  receipt-Certifying  pay- 
ment of  part  of  decree  money.    34  P  L  H  1906 

Col  2013  P  I. 

340  For  personal  dtcree — In  accordance 
with  law  Step  in  aid  of  execution — Where  it 
was  not  necessary.     4  A  L  J    40  Col    2007  P  I. 

341  Payment  of  money — Application  for 
which  no  period  of  liniiiatiou  is  prescribed 
10  0  W  N.  354  Col  Pj68   P    I. 

342  For  stal  warrant,     AWN  1906  P  269 
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Col  2003  P  I. 

343  Application  under  S  90.  T  P  A-Step  in 
aid  of  'xocution  —  IMoaiiing  of  applicaLiou  i;i 
accurdancu  \vlt,li  law33    0    8G7    Uol    G94    PI, 

341  Dffamaiioii  of  subaequont  inoitgagoo 
—  Right  to  plrtad  liraitalion  -Step  in  aid  of 
execution.     30  0  761  Ool  2010  P  I. 

341(*l)  I'vymaub  of  process  fees — Appli- 
culioii  to  tako  some  stop  in  aid  of  execution 
AWN  190S  P74  Jol  20iG  P  I. 

345  Kcaistanoe  of  judgment-debtors — In- 
solvency  application  — A  W  N  1906  P  54  Gol 
1153  P  i. 

Suspension  of  proceedings— Revival  of 
decree-holders  application. 27  A  334   Ool  1992 

r  I. 

346  Application  by  decree- holder  to  be 
put  into  possession  of  property  purchased 
by  himself.     18  P  R  1901  Col  2001  P  1. 

347  Transfer  of  decree — Stop  in  aid  of 
execution  Limitation— 55  P  R  1901  Ool:  2001 
P  I  No  360 

(52)    Substitution  of  heirs— Limitation. 

348  Application  for  execution  —  Substitution 
of  the  heirs  of  a  deceased  judgment-debtor— C  P 
Code,  S.  '^34,  —  Limit  at  ion — Limitation  Act,  Arts 
178,  179  explanation  ( 1). 

All  application  for  execution  of  a  decree 
made  within  time  against  the  jadgmeutdeb- 
tors,  some  of  whom  may  afterwards  ba  found 
to  have  died  before  such  application,  is  suffi- 
cient to  koep  the  decree  alivo  against  all  the 
Judgment- debtors  or  the  representatives  of  such 
of  them  as  were  dead.  Subsequent  steps  in 
aid  of  execution,  in  the  shape  of  application 
for  execution  taken  within  three  years  of  the 
previous  application,  though  beyond  that 
period  from  their  death,  are  sufficient  to  bar 
the  running  of  the  period  of  limitation.  The 
Code  of  Civil  Procedure  does  not  prescribe  any 
substantive  application  for  the  substitution  of 
the  legal  representatives  of  a  deceased  judg- 
ment-debtor and  an  application  made  for  such 
substitution  is  in  substance  a>  application  for 
execution  within  the  meaning  of  S  234  of  the 
Code  of  Civil  Procedure  and  Art.  179  of  the 
Limitation  Act.  JOGENDRA  NATH  ROY  u. 
RASIK  CHANDRA  BANERJEE.  2  C  L  J 
644. 

(53^    Succession   application, 

349  Order  absolute  for  sale  of  a  portion  of 
the  mortgaged  property  only  proceeds  of  sale 
of  such  portion  insuffioiont  to  satisfy  the 
decree      25  A  212  Ool  ;  682  P  I. 

850  Wrng  person— MUfake — Step  in  aid  of 
e xecu- ion -Limi,  alio ^h  Act  {XV  of  1877)  Art.  179 
— Application  against  a  dead  person— Bona  fide 
mistake. 

IE  an  application  for  execution  of  a  decree 
be  made  uuder  the  infiaenoe  of  a  6 )na  jlde  mis- 
take against  a  dead  per-^ou,  fciiough  that,  appli- 
cation cannot  be  acted  upon,  still  it  is  an  ap- 
piicatioain  aid  of  execution  within  the  mean- 
ing of  Art.  179,  cl.  4  of  the  Limitation  Act  (XV 
of  1877),  which  saves  the  execution  of  the 
decree  from  baing  time  barred.  Samia  Pillai 
V.  OhockaiingaOhettiar,  I  L  R  17  Mad  76, 
and  Balkishen  Das  v  Bedmati  Koer,  I  L   R  20 
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Calo.  388,  followed.  Madho  Prasad  v.  Kesho 
Prasad,  I  L  R  19  A  337,  dis.sented  from.  BIPIN 
DiaiARIMlTTER  u  BIBI  ZOHRA.  35  C 
1047. 

(54)    Surety's  liability — 

350  {^)  Bond  for  appearance  of  Judgment- 
Debtor— 180  P  L  R  1905  Col  1151  P  I. 

351  Execution  of  decree  -Surely — Right 
of  decree-iiolder  to  proceed  against.  30  P  L  R 
1905—50  Col     1510  P  I. 

352  Stay  of  execution— Temporary  stay 
— Surety— Discharge  of  surety.  8  B  L  R  557 
Col    1652   P    I. 

353  Surety — Discharge  of,  by  giving  time 
to  principal  debtors.  9  O  G  28  Col  356 
P    I. 

354  Execution  of  decree  against  surety 
-8    B   L    R   307   Ool    1371  P  I. 

355  Surety  — Notice  to  surety — Executing 
Court  may  issue  notice.  29  B  29  Col  1370 
P    I. 

356  Surety  bond— Fresh  suit— Proper  re- 
medy-Waiver—Objection. 10  0  V/  N  830 
Col    1153    P  I. 

357  Surety  for  due  performance  of  ap- 
pellate decree— 109  P    R  1906  Col  1285  P    I. 

358  Surety  for  due  performance  of  de- 
cree—125   P  R  1906  Col  1285  P  I. 

859      Appeal Revision  — Court  Fees     Act 

Schedule  I  Article  13,  72  P  R  1902  Gol:  1155 
P   I. 

65    Teansper  of  decree  for  execution  op 

360  Decree  made  to  another  court  to 
which  jurisdiction  transferred  9  0  0  281 
Gol:    1070  P    L 

861  Application  to  the  original  court  for 
rateable  distribution— Simultaneous  1  0  L  J 
315  Col:  1189  P  I. 

361  {^)  Application  for  transfer  of  decree  not 
presented  lolthin  the  Lune  fixed  by  the  Court — < 
Striking   off  p^iiti.'jn — No    disfosul   of  pcti'ion, 

A  decree  holder  applied  for  execution 
against  a  judgmeut-debtjor  residing  outside 
the  jurisdictioQ  of  the  Court,  and  the  Court 
without  any  application  by  tlie  decree-hol- 
der under  seciioo  223,  Civil  Procedure  Code, 
for  transmission  of  the  decree,  ^ave  the 
plaintif!  a  v/eek  to  apply  for  au  order  of 
transmission,  and,  as  hu  did  not  so  apply, 
struck  off  tbe  petition  on  the  seventh  d^^y, 
held  that  this  was  not  a  disposing  of  the 
petition  and  it  should  stili  be  treated  as 
pending  27  A  334  r:  ferred  to.  PAN  CHAGNU- 
LA  SUBRAHMANYAM  AIYER  v.  POLI- 
PvLLI   RANGIAH.17M  L  J    6i6-3  M  L  J 

261. 

362  Surety  for  due  performance  of  ap- 
pellate  decree-109  P  R  1906  Ool  1285  P  I. 

363  Execution  proceedings -4  0  0  233 
Col    2150   P  I. 

861  Decree  passed  by  munsiff  exorcising 
jurisdiction  assmill  cause  court —Transfer 
to  regular  side  of  court  for  execution  — 
Necessity  of  application  for  transfer— 3  P 
L    R    1905    Col    772    P    I. 

365  Transfer  to  Collector  — Appeal  against 
order  passed  by  Collector,  7  B  L  R  682 
Col    1178   P  I. 
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366  Ancestral  property — Transfer  of  dec- 
ree to  the  oollector.  AWN  1906  P  143  Col  : 
1178  L'.  I. 

367  Execution  transferred  to  collector- 
Partial  execution-Application  for  instalments. 
8  B  L  R  9G3  Col:  l'JS2  P  I. 

868  Madras  Regulation  (  V  of  1801)  as  amend- 
ed hij  Act  {IV  of  1899)  S  35 -Bides  7,  9  of  rules 
frauicd  under  S  35  —  Procedure  lohcn  Govern- 
ment rescinds  notification  afUr  reference  to 
Civil   Court. 

Where  the  Collector,  to  whom  a  decree 
has  been  transferred  for  execution  by  virtue 
of  a  uotifico.tion  by  Government  under  sec- 
tion 35  of  the  Amended  Regulation  V  of  1804, 
makes  a  reference  to  the  Civil  Court  under 
Rule  7  of  the  rules  framed  under  the  section 
and  the  Civil  Court  passed  a  decision  in  such 
reference  and  pending  an  appeal  to  the  High 
Court  against  such  decision,  the  Government 
rescinds  the  notification. 

Held,  that  the  proper  course  to  be  adopted 
by  the  High  Court  was  to  set  aside  the  de- 
cision of  the  lower  Court,  without  prejudice 
to  the  parties  raising  the  question  involved 
in  the  reference  in  execution  proceedings  in 
the  Civil  Courts.     PULABAIYAGARI  MUNI- 

samy  chetty  v.  the  rajah  of  KAR- 

YETNAGAR.     80  M-  193- 

869  His  power— Civil  cases— Separate  re- 
medy.    76  P.  n.  1903  Col.  1323  P.  I. 

Civil  Procedure  Code  {Act  XIV  o/ 1882), 
Sections  321,  325 — Execution  for  decree— Powers 
of  Collector. 

Section  324  A,  paragraph  3  (secondly),  of 
the  Civil  Procedure  Code,  makes  it  quite  clear 
that  what  is  contemplated  by  secion  321  is 
quite  a  different  procedure  from  that  con- 
templated by  section  322  et  seq  and  that  the 
provision  in  section  324  A,  regarding  the  ren- 
dering of  accounts  of  monies  and  money 
charges  clearly  docs  not  bring  an  order  under 
section  321  within  the  puL'viovv  of  the  restric- 
tion of  section  325  A  upon  land  dealt  with 
under  section  322  et  seq  so  long  as  the  land 
is  itself  subject  to  action  under  sections  392 
to  325. 

Procedure  under  sections  322  to  325  is 
somewhat  in  the  nature  of  quasi  insolvency 
proceedings.  Mr.  W.  H.  PEACHY  v.  BISHAN 
DAS.    61  p.  R-  1908 

870  His  proposal  of  not  sale — Suit  for  a 
declaration  that  land  in  dispute  is  liable  to 
attachment  and  sale.  4  i'.  R.  3903  Col.  1527 
P.  I. 

871  Transfer  of— Power  of  Court  to  which 
decree  transferred — Sale  of  ancestral  property 
by  collector.     11  O.  C.  112  Col.  1503  P.  I. 

872  Undue  influence — Consideration  of,  in 
onus  omission  to  frame  issue.  77  P.  R.  1903 
Col.  230  P.  I, 

Execution  proceedings. 

1  Resjudicata-Applicability  of  rule  of  Res- 
judicata  to.     3  U  B  R  1907  Col  ;  918  P  I. 

2  Suit  to  set  aside  sale  by  a  party  U  B  R 
1905  P  36  Col  ;  1052  PI. 


Execution  sale. 

1     See  Execution  of  decree— Sale . 
Execution  Signing 

1  Execution — Signing — 

A  man  may  sign  a  promissory  note  by 
getting  some  ono  to  write  his  name  for  him, 
U  B  R  1897—1901,  11391  ;  1892,  1806,  /  303  ; 
11402  referred  to.  NGA  MY\T  THIN,  :\II 
MYA  V.  NGA  MYE.  NGA  PO  KYIN  U  B  K 
1907    P  I    (Execution  singing.) 

2  Execution  signing  that  where  the  defca- 
dant  was-  alleged  to  bo  withholding  an  un- 
stamped parabaik  document,  tbat  did  not  ren- 
der secondary  evidence  admissible.  See  exe- 
elision— Signing  'page  5  Col  8'JO  P  I. 

Execution  Act 

1  Execution  Act— Effect  of  Hindu  Law  oa 
succession,  RAJ  INDRA  BAHADUR  SING 
V.  HANI  RAGHUBANS  KANVVAR.  15  M 
I  J.  852  Si'-e  Oulh  E6tate  Act»{I  of  1869)  S  :^-i. 
Execution   officeh. 

1     Tahsildar    without   consulting    Munici- 
pal Conn  cil-- Validity  of  grant— Appeal — Dac- 
khast  Rules.     12  M  L  J  417    Col  403  P  II. 
Executor. 

1  Executor— Appointment  of — See  Probata 
and  Administration  Act— Testator  authoriz- 
ing executor  to  appoint  future  executors  — 
5  B    L    R  639   Col   515    P    I. 

2  Executor  once  acting  under  a  will  can- 
not renounce  his  duties— Practice— Heir  su- 
ing the  executor  for  accounts— 10  BLR 
117    Col    175S    P    I. 

3  Executor  iclio  is  also  a  residuary  legated 
and  a  mortgagor — Legatee  impeaching  mort- 
gage—  Legacy  charged  on  property-  Notici' — ■ 
Consent — Dilay. 

Although  a  mortgage  by  an  executor 
who  is  also  a  residuary  legatee,  to  secura 
bis  private  debt,  is  valid  as  against  creditoig, 
it  may  bo  set  aside,  even  at  the  suit  of 'a 
pecuniary  legatee  ;  because  the  nature  of 
the  claim  of  a  legatee  may  be  ascertained 
from  the  v/ill,  whereas,  )f  a  reasonable  time 
has  elapsed  since  the  death  of  the  testator 
and  then  the  executor  deals  with  the  residua 
as  his  own,  the  purchaser  may,  in  the  ab- 
sence of  notice  to  the  contrary,  assume  that 
the  debts  have  been  p^id  or  that  there  ara 
other  assets  for  payment  of  the  debts,  if 
any,  1  Ch  OGS,  11  17  L  R  (Ir)  361  referred 
to. 

Where  several  years  after  the  tima 
fixed  in  the  will  for  pajment  of  the  legacy 
and  the  legacy  rcmiinin'j  unpaid,  and  a, 
mortgage  w(is  executed,  the  lapse  of  tima 
was  a  circumstance  that  might  bo  takea 
into  consideration  in  determining  whether 
the  executor  was  acting  with  the  consent 
of  the  legatee   in  effecting    the    mortgage. 

Held,  that  in  the  circumstances  of  tha 
present  case  tho  rights  of  the  parties  re- 
mained unaffected  by  the  delay,  THE  BANK 
OV    BOMBAY   V.  SULEMAN  SOMJI,      C  13 

W  N  993  (P  C). 
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Execution  Act    (Contd.) 

4  Executor  himself  a  debtor — Limitation 
Act  Section  10  grounds  saving,  10  B  L  R  346 
Col:  1434   P  I. 

5  Probate— Ervocat  ion — Locus  standi  of 
coeX'^cutor  to  chalUvge  genuineness  of  will. 

When  a  probalo  Imving  boon  granted  in 
the  name  of  sovoral  persons  a9  cxocutors,  one 
of  tbem  applied  for  revocation  on  tlie 
ground  that  tiie  will  was  a  forgery  and  that, 
he  himself  did  not  apply  for  probate  and 
was  tiot  cited,  and  that  the  probate  was 
cbiained    behind  his  back. 

HeUI. — That    he  was  entitled  to    have    his 
name  struck    out  of    the  probate,   but  ho  had 
no    locus  s'andi   to  challongc    the    will.     SRI 
^'ATH   GHOSH    v.    MUKUNDRAM    GHUC- 
KICRBATTY.     12C  W  N  573 

6  Suit  prolong.ul  on  defendants- -Objac- 
tion  unfounded —Partition  suit— decree  in 
infants —None  parties  how  far  found,  B\ZIR 
ALl  V.  HAFIZ  NAZIR  ALL  18  C  W  N 
163— C"/:  GS5  P  II- See  parlit.vm. 

7  Trespass— Court  of  wards  — I'ower  to 
possessioii  egaiost.  12  C.  W.  N.,  1065  Col; 
716    P.  II, 

E:!i:ocutor  and  heir. 

1  Rights  of  creditors  of  deceased  debtor 
on  his  estate—Heirs  liablity  26  M  792  Col. 
1150   r.  I. 

2  Administrator  is  binding  on  his  suc- 
cessor— Decree  against  deceased  estate.  Form 
of    29  B  96  Col:  1046    P  I. 

S  Co  executor — Executor's  liability  to  ren- 
der accounis,  27  B  281  Col  ;  24  P  I. 

4  Debtor — Suit  for  return  of  suit  by  new 
administrator  against  the  estate  of  deceased 
executor     7  G  W  N  476  Co!  :  1916  P  I. 

5  Discretion — Rever^;ion  after  life  estate — 
Gift  to  poor  relatives  dependants  and  servants 
— ]\Iy  bouse  moveable  property-Securities  for 
nioDey~31  C  166  Coh  400  P  I. 

6  Duties  of — Right  to  use  on  debt  bound 
executed  iu  the  name  of  executor.  31  C  89,  at 
93  Col:  69  P  II. 

7  l^xpressor  implied  appointment  ofAm- 
endmouL— Grant  of  letters  of  administration 
b}'  suppression  of  will  appointing  no-executors 
— Effect  of  sale  by  such  administration--Effect 
of  executors  by  implication  10  C  W  N  662 
Col:  139  P  I. 

8  Tmplication  by — Executors  empoiuered  to 
perform  ceremonies  and  deal  with  debts  and 
tvives  empowered  lovioke  paini  settlements — No 
in  consisting  wives — Bight  to  obtain  Letters  of 
Administration. 

A  Hindu  testator  authorized  certain  per- 
sons to  pay  the  expenses  of  the  rites  and  cere- 
monies and  deal  with  the  debts  and  dues,  and 
empowered  his  wives  to  make iia/u-i  settlement 
of  his  immoveable  property.  One  of  bis  two 
widows  applied  for  Letttrs  of  Adminit^traiion 
to  his  estate,  -js-hich  was  disallowed  cu  the 
ground  that  there  were  executors  appointed 
by  the  will. 

Hild,  the  duties  assigned  to  the  executors 


Executor  and  heir    (Contd.) 

by  the  will  are  the  primary  duties  of  an  exa» 
en  tor,  and  the  testator  i'l  tended  tliat  they 
sliould  act  as  his  executors.  Under  the  cir- 
cum-itances  of  the  case,  this  was  not  an  im- 
prudent action  on  his  part  Tiie  powers  given 
to  tlie  wives  and  executors  did  not  clash.  The 
decision  of  Lower  I'oart  was  ctjrrect.  l*RO- 
MODli;  BAIiA  DEBI  v.  KRISHNA  SUND  ^RI 
DEIU.     1  C  i.    J  30L 

9  Beqnest  to  idol-Shebaits  right — Probate 
— FiX.'GUior  by  implication.  10  C  W  N.  232 
Col;  514  P  I. 

JO  General  Rules  and  circular  order  and  83 
Act  V  of  1881— Security  Shebait.  6  C  L  J 
453,  Col  :  80  P  1. 

11  Joint  executors,  power  of  on — One  of 
several  joint  decree  holdero  cannot  give  a  full 
discharge  for  the  amount  of  the  decree-  3  A 
L  J  94  Col  :  531  P  I. 

12  Executor  -  Liability  upon  contract  of  bor- 
roiuivg. 

Held,  that  upon  a  contract  of  borrowing 
made  by  an  executor  after  the  death  of  the 
testator,  the  executor  is  only  liable  personally 
and  cannot  be  sued  as  executor  so  as  co  get 
execution  against  the  assets  of  the  testator 
L.  B.  7  Oh.  App.,  Gas.  123  ;  11  Morre's  P.  C. 
App.,  Gas  19S  foUoioed.  DEBSNDRA  NaTH 
BISWAS  u,(UAI)HIKACri  RAN  SEN)  HEM 
CHANDRA  ROY.  S  C  8  W-  N  0135=31 
C  253. 

IS  Liability  for  loss  caused  to  estate-Want 
of  diligence — Liability  for  mi:-management  of 
co-executor.     29  B.  170  Col.  548  F.  I. 

14  Filing  account — Practice — Executor — 
Duty  of  accounts—Filing.  IB  .  L.  R.  451  Col. 
681  P.  11. 

15  Power  of  restriction  by  will — Consent 
of  beneficiaries.     3  C.  L.  J.  260  Col.  631 

16  Power  to  sale — Principal  and  agent — 
Common  agent  of  mortgagor  and  mor  gaf  ea 
—  Sooleman  Somjee  v.  Rahimtula  Somjee. 
6  B.  L.  R.  800.— See  Vendor  and  Purchaser 
and  Will. 

17  Probate   Act— Hindu   or  Mahomedan— 

Title  to  properly  — Probate  Act. 

Before  the  Probate  Act,  a  Hindu  or 
Mahomedan  executor  took  no  title  to  property 
merely  as  such  by  virtue  of  the  probate  ;  in 
the  case  of  Mahomedan  executors  such  a  titla 
was  created  for  the  first  time  by  the  Probate 
Act.  NAWaB  aKBARI  BEGUM  v.  NAWAB 
NUZHAT-UD  DOWLA  ABBAS  HOSSEIN 
KtlAN.    1  c.  L  J.  594. 

18  Power  to  dispose  of —Will —Executor — 
Power  to  dispose  of  property — Mortgage  by 
executor — Executor  applying  trust  money  for 
private  purposes — Devastation  of  property — 
Bigt  of  legatee. 

In  not  investigating  the  title  under  which 
he  takes,  a  person  is  ordinarily  guilty  of  great 
and  calpi.hle  negligeoce  wh  ch  disentitles  him 
from  defeating  claims  that  would  Lave  come 
to  his  notice,  had  he  ex^rcisfd  reasonable 
care  The  igaoraico  resulting  from  absten- 
tion to  make:  the  ordinary  investigations  and 
inquiries  oauuot  batter  his  position. 
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ExocTitor  and  hair    (C)>it  ij. 

As  to  tho  pnverj  of  aliaaatioQ  of  oxe- 
oalora  iu  India  thcie  is  no  disbiiicLion,  as 
tbera  ha:)  boon  ia  E:ighii;d,  betweoa  mova- 
able    and    imtnoveablo    prop-jrfcy. 

Executors  havu  fall  pjsvor  of  disposal 
over  their  testator's  ostuo  an  1  generally 
speaking  neither  ore  liters  iu>r  Itga&.ies  can 
follow  assets  aliened  for  value  ia  exercise 
of  that  power.  And  so  strong  ir?  this  rale 
that  the  alienees  for  valU'^  are  safe-  in  their 
tITle,  though  the  alienation  was  for  a  pur- 
pjsQ  foreign  to  the  Will,  if  they  took  wil't- 
out  notice  of  this  vice  Bat  if  the  alienooj 
tak-i  with  notice  then  they  are  in  no  better 
positioa  thau  the  executors  from  whom 
they  claioa,  and  the  assets  cau  be  followed 
iu  their  bauds  both  by  creditors  and  by 
legatees,  who  have  been  prejudicially  affect- 
ed. 

A  mortgage,  by  an  executor,  who  is  also 
a  residuary  legatee,  to  secure  his  private 
debt  may  be  set  aside  even  at  the  suit  of 
a  pecuniary  legatee  for  the  nature  of  the 
claims  of  legatees,  the  taking  under  the 
Will  may  be  ascertained  ;  but  as  to  credi- 
tors, it  is  dif!erout  ;  if  a  reasonable  time  has 
elapsed  since  the  death  of  the  testator,  and 
then  the  executor  deals  with  the  residue 
as  his  own,  the  purchaser  may,  in  the 
absence  of  notice  to  the  oonliar}',  assume 
that  the  debts  have  been  paid,  or  that  there 
are  other  assets  for  payin^int  of  the  debts 
if  any,  therefore,  the  mortgagee  would  be 
safe   as  agaiosS  creditor:^. 

In  determining  thu  right  of  a  pecuniary 
legatee  as  against  a  mortgagee  from  an  exe- 
cutor who  13  also  a  residuary  legatee,  the 
question  hinges  not  so  muclji  on  the  character 
of  the  disposition,  as  up  )U  whether  the 
circum-jtances  justified  ihe  inference  that 
the  mortgagor  was  iu  possession  as  legatee 
and    not    as  executor. 

When  the  trust  property  was  mortgaged 
by  the  executors  for  their  private  purposes 
and  tiie  m  'rtgagee  dealt  witn  the  mortga- 
gors witiiout  making  any  enquiry  as  to  their 
title  Mssummg  that  they    were  owners  of  it. 

nil,  that  it  was  a  devastatiou  of  the 
testators  assets. 

Thit  the  mortgage  became  a  party  to 
devastation  and  the  legatee  prejudiced  by 
such  mortgage  could  follow  tlio  property 
into  the  hands  of  the  mortgagee.  GOOL\M 
HOOSIEN  SOMJI  y.  THE  BANK  OF  BOM 
BAY.  SOOLEMANSOMJI  y.  UAillMruIiLA 
SOMJI.    7   BLR  408. 

19  Furchaao  of  trust  property  by — Thoir 
relations — Transfer  of  buiinuss  to  the  survi- 
ving pirt  ler-Good  faith — Survival  of  good 
will,   9  B  L  P.   GOG,    Col  :  551    i^  I. 


20  Release— Interprotatioa    of — Absolute  i 
estate — Restriction  upon    prohibition  against  | 
alienation    invalid,   4    B  L    li   6uS   Col:   2130 
P.    1. 

21  Remuneration    of — WUl-  Exccii'ar — Re- 
muyieratioii,  of. 

The  probate    court    in    India    is   compe-  j 
teut  to  award   remuueratioa   to  au  executor  [ 


Exasutor  and   heir    (Contd ) 

to  whom  no  legacy  has  beoa  left  by  the  tes- 
tator. 

In  re  the  EUatj  of  the  Late  Sardar 
Dyal  Singh  Majithia  Deceased.  76  P  U 
i<J05  =  195  l»  L  R  1905. 

%2  Security  to  he  furnished  by  before  gran- 
ting probata —Amount  of  security,  1  U  L  J 
180  Col:  527  P  I. 

23  Solicitor,  (xecutor — Remuneralion  of. 
Whore  a  member    of  a    firm  of  solicitors 

is  apno:uced  au  executor,  it  is  usual  to  all  w 
hiui  to  ohargj  for  professional  work  dona 
by  him  or  his  firm  and  the  insertion  of 
such  a  clause  in  the  will  noed  hardly  create 
a  suspicion.  Such  a  clauie  cannot  enable 
the  solicitor  to  charge  for  services  which  aa 
ordinary  executor  would  be  expected  ta 
perform,  withoat  the  intervention  of  a  soli- 
citor. B\r  GUNOaBAl  V.  BtlUGVVAN- 
D\3  VALJI.  15  M  L  J  122;  7  B  L  R 
854;  9  C  V.V  N  769  at  780;  :^8  B  30;  32 
I  A   142;  P.  C. 

24  Suit  by — Sale  for  arrears  of  rent — Iq- 
cumbrances — Aunulmeat  of  notice  32  C.  710, 
Col.    89   P.    I. 

25  Suit  by  a  person  other  than — For 
debts  due  to  estate— 3,  L.  B.  R.  192  Col, 
514    P.    I. 

26  Will  — Before  Isfc  September  1870— Posi- 
tion of-!\lere  Manager.  a2  0.  861  at  871.  Sea 
Hindu.   Lai'j — ivilL 

Executor  do  son  tort— Order  passed 

ag^aiiist. 

Residuary  legatee  of  judgment  debtor. 
30   0   lOi   Col  1113  P  I. 

1  Creditor — Liability  of  under  Hindu 
Law  whai*  there  is  a  legal  representative — 
Power  to  pay  own  debt  out  of  assets  — Con- 
sent of  heir  .lo  such  payment  ho*v  far  a 
defence  to  creditor,  action.  28  M  351  Col 
720    P  II. 

2  English  Law — Piinciples  of — Applicable 
to  Hindus  Tnrminaiion  of  his  function  — 
10   C    W    N   566   Col  2039    P  I. 

3  Executor  de  son  tort — Applicability  of 
principle  to  HiDdu3-12  OWN  237  Col 
2039    P    II. 

E2£ecutoi*3  year. 

1  Executor's  year — Construction  of  trust 
—  Payment  of  debts  and  legacies— 7  BLR 
755    Col  92    P    I. 

Executory  Contract. 

1  A.s-iig.ment  of -Fraudulent  transfer — 
Unlawful  Object— 10  C  W  N  765  Col:  280 
P    I. 

2  Bono  fit  of — Executory  contract  if  cau 
Vest  in  Official  Assignee.  11  C  W  N  5GG 
Col:    553  P  I. 

Exparte  decree 

1  Adi  lurned  dale  of  hearing — Defendant 
filing  wulten  statement  and  appearing  after- 
wards.    4  M  L  T  21G  Col  :  liG2   P  I. 

2  Against  several  dcfdndants — One  defend- 
ant can  apply— 4  M  L  T  230  Col  U63    PI. 

3  Appeal   from — .ipplioaliou  to    aas  asidJ 
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Exparte  decree    (Contd.) 

can  bo  henvcl--12  0  W  N  815  Col  14G3  P  I. 

4  Aiyplicadun  for  Silling  aside  scctirihj  re- 
quired—  Anion )U  of  such  tucurity. 

On  an  npplicaliun  to  sol  titside  an  crj^nrte 
decree  in  a  suit  on  a  mortgnge  bond,  wburoby 
property  was  mortgaged  (or  Ka.  0,000,  whicb 
>va3  worth  more  llian  tliat  sum,  an  order  was 
made  directing  tlie  ca'parle  decree  to  bo  t>et 
usido  on  the  defendants  furnishing  security 
for  1^8  10,000  &  on  their  failure  to  do  so  up- 
holding the  decree. 

Held,  that  the  security  required  by  the 
lower  Court  was  excessive,  and  it  was  ordered 
tlinttb.e  security  be  reduced  lo  R3  1,000  to  bo 
juruishcd  within  a  month  from  the  date  of 
the  order  and  that,  on  such  security  being 
given,  the  case  should  be  restcred  to  the  file  for 
trial.  IM^UNG  SEIN  v.  ARMUGAM  CHETTY 
14  Bur  L  R  214 

5  Application  to  sot  aside  exparte  decree. 
See  C  P  a  Act  V  of  1908  OIX  R9  72  P  R  1905 
No  2(J88  and  O  IX  R  13  36  P  R  1903  NO  2109 
110  P  L  R  190a  ^\)  2131,  S  P  R  1803  Reve  :  No 
2132  3  M  L  T  2:J5  No  2137  P  I, 

6  Award — Compromise  decree  repudiated 
by  defendants  whether  exparte.  3  C  L  J  153 
Col  :  1461  p  I. 

7  Condition    )  reeedent   to  setting   aside— 

5  A  L    J    295    Col   771    P   I. 

8  Cottb  on— Setting  aside  of  order  as 
to  costs— 27  A  192    Col    769    P    1. 

9     Execuiiou  of  sale— Reversal    of  decree — 

6  C  L  J  92.     See  Execiiti07i   of  decree  No  296. 

.    10     Order   setting    aside   exparte    decree — 
appeal— 103  P  R  1905  Col    430  P   II. 

11  Order  setting  aside  ex  'parte  decree 
h.comes  inoperaHve  on  defdndant  not  paying 
costs  adjudged  against  him—G  P  C  {XIV 
of  1S82)   S    10S-Ex-pa7fr.   decree. 

Wl3en  au  order  setting  an  ex-parte  de- 
cree is  passed  conditionally  on  the  defen- 
dant_  payii'g  costs  awarded  to  the  plaintiff 
■within  a  certain  time  and  the  defendant 
fails  to  make  the  payment  the  order  becomes 
inoperative.  GHULAM  MUHaMMAD  v. 
TULSI   Ram,    60  P  R  1804. 

12  Setting  aside  of— Principles  applicable. 
6   C   L    J   226  Col    1459    P  I. 

13  Setting  aside  of  — Sale— Appeal -G  C 
It   J   102  Col    1130    P    I. 

14  Several  judgment  debtors— Civil  Pro- 
cedure Code,  section  108— Decree  set  aside  as 
against  one  of  several  joint  judgment- cleUors 
— Decree  passed  suhsequenlhj  against  exempt- 
ed party -Execution  of  decree — Limitation. 

A  decree  for  sale  on  a  mortgage  was  pass- 
ed against  several  defendants  jointly  on  the 
25ih  of  August  1900  and  made  absolute 
on  the  21st  December  1901.  As  against  one 
defendant,  however,  the  decree  was  fa  ^'ar/e, 
and  11  was  set  aside  as  against  her  on  ap- 
peal on  the  11th  March  1902.  Subsequently 
a  decree  was  passed  on  the  merits  against 
this  defendant,  and  her  appeal  was  dismiss- 
ed by  the  iiigh  Coutb  on  the  16th  Novem- 
ber 1904.  As  against  this  defendant  the 
decree  was  made  absolute  or>  the  27tb  of 
November  1905, 


Exparte  decree    (Contd.) 

Ililel   that  the    orders  of  the  25th  August 

1900  and  the  IGth  November  1904  between 
thorn,  operated  as  one  decree  for  the  sale 
of  the  n:iortgagcd  property;  that  the  joint 
offoct    of    the    orders    of  tho    21st    December 

1901  and  tho  27th  November  1905  was  to 
make  abdoluto  this  decree,  and  tliat  an  ap- 
plication for  execution  made  on  the  21st 
December  1905  was  not  barred  by  limita- 
tion. Bhura  Mai  v.  Har  Kishan  Das,  I  L 
R  24  All.  383,  Sham  Sundar  v.  Muhammad 
Ihtisham  Ali,  I  L  R  27  All.  501,  and  Shaida 
llusain  v.  Hub  Husain,  Weekly  Notes,  1902, 
P  184,  referred    to.     GAUHI    SUIAI  v.  ASH- 

FAK  HUSAIN,    4  A    L  J  652=A  W  N 

1907  P  204  =  29  A  623- 

14  Substituted  servica  of  summons— 42  P 
R    1904   Col    1460   P    I. 

15  Sikit  set  down  for  hearing  before  date 
fixed  in  sunnnons  —  C.  P.  Code  S.  68,  69,  96^ 
100,  101,  112  and  113— High  Court  Rides,  Nos. 
Ill    and    112. 

Held  that  the  plaintifi  is  not  entitled 
feo  have  a  suit  set  down  for  an  ex  parte 
decree  before  the  date  fixed  in  the  sum- 
mons for  the  hearing  of  the  suit,  even  though 
tho  defendant  has  not  filed  his  written  state- 
m_Qut  within  four  weeks  from  the  date  of 
tho  service  of  tho  summons  as  required 
under  Rule  111  of  the  High  Court  Rules. 
DHIRAJ  LAL  PAN ACHAND  v.  HORMUSJI 
EDULJI  BOTTLEWALLA.     10  B  L  R  SOL 

16  Transfer  of  decree — Set  aside  suit, 
78  P.  R.  1905  Col.  1460  P.  I. 

See  for  other    cases  C.   P.     C,    Act    V  of 

1908  O   IX  R   13   Col  1459-1470   P   I. 
Exparte  order. 

1  Absolute- Notice  to  judgment  debtor 
before  making  order— 4  0  C  238  Col  1461 
P    I. 

2  Absolttte— Order  by    Court  setting  asid& 

of' 

An   act  of  the   Court   shall    prejudice  no 

mau   and    tho     opposite     party    hab   a   right 

to    question    the    act   in    prior    time — BALA- 

BAl   V.  GANESH.     27   B  162   at   182. 

3  Admitting  appeal.  Bona  fide  mistake 
of  pleader  in  calculation— 12  0  W  N  25  Col 
17S7   PI. 

4  Courts  inherent  jurisdiction  to  set  aside 
-9    C  W    N    81-82    C    253     (:ol    670   P    I. 

5  Court's  inherent  jurisdiction  — Appeal 
informa  pauparis  26  A  327  Col  1725  P  I. 
E5£parte  proceedings. 

1  Due  service  of  summons — Sufficient  time 
for  appearance.  1  LB  R  1900-1902  P  226 
Col    1449    P    I. 

2  Right    of  heirs   of   defendant   to   apply 
to   set   aside    after    defendant's    death— 36  P 
R    1903    Col    1460    P    I. 
Expediency. 

1     R(sjudicatft— Competent  Court   9  C  W 
N    257  (P    C).    Col    1000  P  I. 
Expert. 

1  With  special  skill  employed  to  supply 
paiticular  boilers  — Duty  to  exercise  skill 
without   reiving    on    others.     13   C   W    N  52 

CjI  627  I*  n. 
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Expert's  evidence. 

1  Expert's  ovidanco— Interpretation  of 
texts— Adoption  — 2<J    M    437    Col    182    P    I. 

2  Exports  evidence — Caution  against.  29 
C    32    Col    181  P    I. 

8  Expert's  evidence — Taxation — Solicitor's 
costs  — Work  iiot  ordinarily  falling  npon  Soli- 
citors—Work of  incrilorious  character. 

K  was  tbo  Solicitor  for  the  defendant 
in  a  suit  brought  to  obtain  probate  of  the 
will  of  one  Daniji  Lakhmichand.  The  defence 
ett  up  was  Ihat  tiio  will  was  a  forgery.  Being 
unable  to  piocure  the  services  of  an  export 
K.,  after  special  study  ioi  Lli-.  purpjsc,  him- 
Belf  carefully  studied  every  letter  of  the 
alleged  will  and  despite  Counsel's  opinion 
that  he  had  n)  chance  of  succeeding,  he 
eventually  succeeded  in  satisfying  U-  trying 
Judge  that  the  will  w.is  a  forgery.  In  his  bill 
for  attorney  and  client's  costs  K.  claimed 
extra  payment  for  the  additional  and  unusual 
work  incurred  by  him. 

Hi'Ul,  in  review  of  taxation,  that  K.  was 
entitled  to  be  separately  remunerated  for  the 
special  work  dune  by  him,  as  it  was  in  fact  a 
charge  for  work  done  which  would  not  ordi- 
narily fall  upon  a  Solicitor  in  the  preparation 
of  the  brief.     DaHIBAI  v.    SOONDEUJl.     9 

B  LR  819  =  81  B  430. 
Expert's  opinion 

1  Expei-t's  opinion.  Points  neces?ary  for 
— Land  acquired  by  Government— Compens- 
ation.    32  C.  343  Col.  852  P.  I. 

%  Expert's  opinion— Value  of.  10  B.  L. 
R.  1004.     See  Col.  623  and  Lunacy. 

8  Experts  opinion—  Potential  value  in 
fixing  compensation.  10  B.  L.  R  C75  Coi. 
836  P.I. 

4  Expert's  opinion  as  to  value  of  land — 
Ma»'ket  value.  10  B.  L.  R.  907.  See  Land 
Acquisition  Act  I  of  1894  S.  23  P.  IL 

Exproprietary  holding^- 

1  N.  W.  P.  Land  Rev emie  Act  III  of  1901 
Ss.  3,  87  and  91 — Proceedi-ng  covimmced  under 
a  rcpeai  d  Act— Act  XIX  of  1873,  S-  77. 

The  plaintiffs  applied  under  Act  XIX  of 
1873,  when  it  was  in  force  to  have  root  fixed  on 
the  defendant's  holding.  The  rert  was  fixed 
after  the  new  Ac'  (HI  of  1901)  came  into 
force.  Plain  tills,  thereafter,  sued  for  arrears 
of  rent  for  a  period  prior  to  the  assessment. 

Held,  that  although  tlie  application  for 
fixing  the  rent  was  made  under  Act  XIX  of 
1873,  the  order  of  the  Settkment  Officer, 
fixing  the  rent,  must  be  deemed  to   have  been 


Exproprietary  holding:    (Contd.) 

made  under  the  provisions  of  th)  Act,  which 
was  in  forcj  at  the  date  of  the  assessment.  S. 
91  of  this  Act  was  applicable  and  the  plaintiff 
was  entitled  to  a  decree.  BANWAKI  LAL  v. 
BALDICO  PRASAD.     2  A-  L  J-  206 

Exproprietor 

1  l^Jxproprlctor  selling  site  and  materials — 
Wajib  ulare  —Covini  m  law. 

A  luajib  ul-arz  provided  that  an  ex-proprie- 
tor had  a  right  to  sell  the  materials  of  the 
house. 

Held,  that  the  terms  implied  that  the  site 
could  not  bo  soli  and  a  purchaser  from  the 
ex  proprietor  could  not  acquire  the  right  to 
live  in  the  houoc.  Such  was  also  the  common 
lawof  thos^  provinces  20  A  248  referred  to. 
JaMMa  PilASAl-)  V  PANNA  LAL.  4  A.  L 
J  754  =  A  W  N  1907  P  237. 
Extension  of  time. 

1  For  defoii  — Hustoration  to  file  an 
appeal  struck  off  for  default  Timi3  limits,  ex- 
tentioQ  of.  1  L  B  R  1900-1902  P  329  Col  1302 
P  I. 

2  Till  next  Court  day — Date  of  performance 
— Act  due  ntuler  the  law  or  by  order  of  Court  or 
by  agreement  of  ijariies — Court  closed  on  last 
day — Extension  of  time. 

If  the  law  or  Court  directs  a  thing  to  be 
done  within  a  period  fixed  by  it  and  it  is  im- 
possible of  performance  on  the  last  day  fixed, 
for  no  fauU  of  the  party  required  or  directed 
to  do  the  act,  it  will  be  recognised  as  properly 
done, 'if  it  is  done  on  the  next;  day  it  is  possi- 
ble of  performance. 

Where  by  a  compromise  decree,  a  certain 
sum  of  money  was  to  be  paid  to  the  plaintiO's 
pleader  or  deposited  in  Court  within  the  8th 
October  and  a  part  of  the  money  was  paid  to 
the  plaintiff's  pleader  in  time  but  the  balance 
not  paid  or  deposited  till  tbo  iOth  November 
the  first  open  day  after  the  vacation  which 
commenced  on  the  8th  October,  when  it  was 
deposited  in  Court. 

Held,  the  deposit  was  a  valid  one,  as  the 
deposit  could  not  be  made  on  the  B*)  h  October 
and  subsequent  days  through  no  fault  of  the 
party,  ^in^  2'>S,  22  Mnd  172,  18  Gal  031, 
folloived.  SUREND!1\  N^UAYAN  MUSTAPI 
u.  suQRWINI  DASI.  3CL  J  399  =  SC 
10  VV  Cal  585 
Exterritorial  rishts 

1  Exi  Mribornii  riglits  — Whether  the  value 
of  buildings  to  be  awarded  to  the  owner  valu- 
ation of  compensation.  2G  B  1  Col  857  P  I, 
Extinyuishmeut  of  mortgage 

1  Extiugushmeut  ol  mortgage  — Discharge 
of  part  of  mortgaged  property —Subsequent 
mortgage.     7  B  L  li  191  P  I. 


Fair  Comment -True  facts 
paperh-ijibel 


Public 


1     P^ivilrge—Caiise     of    action — Misjoinder 
— Aviendmevl—  LivitLation. 

Those   who   write  in  public    papers  musL 


be  careful  as  to  the  language  they  use  v.'hile 
commenting  on  the  proceeding  of  Courts 
ot  .^n.>; ice,  and  on  matters  of  public  inter- 
est; they  should  also  be  careful  that  they 
do  not  wanLonly  assail  ihw  character  of 
others  or  impute  criminality  to  them.  Wood- 
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Fair   Coxninout--True  faot -Public 
paper- Libel. 

gate  V.  UidoLit,  4  P  and  F.  202,  \l.  v.  Tan- 
fiold,  42  J.  J.  424,  referred  to.  It  ia  abso- 
lubolv  esiuiitial  to  differentiate  betwaon  fair 
and  boii'i  fide  commant  and  allegatiotid  of 
fact.  Whoro  .i.  gi-avii  oriminal  ot!onco  ia 
alleged  as  a  fad  regucling  the  public  acts 
of  a  public  man,  uoLhing  alurt  of  proof  of 
its  truih  can  avail  tho  dofandanb  in  aa 
action  for  libel :  the  allegations  of  fact  inuat 
be  oithei'  true  or  pi-ivilegod.  Davis  v.  Sbep- 
stone,  11  A  C3  187  and  Hunter  v.  Sharp, 
4  F  and  F.  933.  Whore  a  suib  was  insti- 
tuted by  six  plaintiffs  j)ii\bly,  and  five  of 
thorn  were  held  to  be  uob  entitled  to  pro- 
ceed in  the  suit  on  the  ground  of  misjoin- 
der of  parties  and  causes  of  aotioi.',  one 
plaintiff  only  being  allowed  to  continue  in 
the    suit;  — 

Held,  that  the  suit  was  not  barred  by 
limitation.  Saudes  v.  Wildsmith,  [L893]  I  Q 
B  771.  referred  to.  BAilUOW  u.  HEM 
CHUNDER  LAHIUI.  12  C  W  N  490  =  35 
0  495- 
FalKar. 

1     Falkar   rent  is  rent  within  the  meaning 
of    the    Bengal   Tenancy    Act.     6   G    L    J  6G9 
Col  148  P    II. 
False  case. 

1  Pwadlngs — Suit  for  possession  alleging 
tenancy — Decree   on   proof  of   title. 

The  plaintiff  claimed  to  recover  posses- 
sion of  a  cattleshed  and  arrears  of  rent, 
basing  his  claim  on  a  contract  of  tenancy. 
The  plaint  alleged  that  the  plaintiff  was 
owner  and  iu  possession  of  the  shed  which 
he  had  buiib  at  his  own  expense,  and  the 
shed  had  been  leased  to  tho  defendant  who 
paid  rent  for  a  few  mouths,  but  afterwards 
ceased  to  pay.  The  first  Court  found  that 
there  was  no  satisfactory  proof  of  tenancy  ; 
but  having  found  that  the  plaintiff  was 
the  owner  of  the  shed,  and  as  such,  entit- 
led to  possession,  decreed  the  claim  for 
possession.  The  lower  Appellate  Court  held 
that  inasmuch  as  the  only  issue  definitely 
raised  in  the  case  was  the  issue  as  to  the 
tenancy,  the  issue  as  to  the  title  could  not; 
legitimately  be  considered,  .and  that  inas- 
much as  the  plaintiff  had  failed  to  prove 
the  tenancy,  the  suit  could  not  be  main- 
tained 

The  question  of  title  was  raised  in  the 
pleadings,  and  the  evidence  on  both  sides 
was  directed  to  it,  though  no  specific  issue 
as    to    title   was  framed. 

Held,  that  tlio  plaintiff  was  entitled  to 
a  decree  on  his  title.— PT  N  All  1903  p  18, 
followed.  W  N  AIL  1901,  p  18S,  referred  to. 
15  All  lif6  nuer ruled,  9  Bom  H  C  B  6,  10 
Bom  451,  W  N  All  ISS-l,  p  285,  distingul- 
shed.     BaLMOKaND  u.   DaLU.     25  A  498- 

False-Imprisomnsat. 

1  Inform  iLiou  given  to  tho  police— Pro- 
secution after  inve-tig:itioa-  Acquittal  of  ac- 
cused—Suit for  false  impriscnmant  against  — 
laformeat    3,  C  L  J  65J   Oui  3-34  P  II. 


False-Impr  sonniQnt    (Conid.) 

2  Presumption  of  iinpartitiility— Burden 
of  proof — llight  of  exclusive  minageineut  by 
d  »sccndar»t3  of  one  of  several  grantees,  5, 
B  L  11  109    Ool    233    P  II. 

Family  arrangemsnt. 

1  Fcimiiy  c  jiuuroni,  se  to  which  ono  was. 
no  party  to  enforce  the  terms  of  tho  corapro- 
m.so,     C    W    N    380  Ool    3L0    P  I. 

'i  Not  to  partition — Consideration — Hindu 
Law  — 

Joint  ov/ners  of  lands  may  como  to  aa 
:i..:;eoment  as  to  tho  manner  in  which  they 
Will  mutually  enjoy  the  property,  and  aa 
agreement  between  tho  members  of  a  Hindu 
family  not  to  come  to  partition  may  be  bin- 
ding on  the  immediate  parties  thereto  (2  hyde 
97  Fol,  28  0  7G9  dist) 

A  family  arrangement  may  bo  such  as  the 
Court  will  uphold  although  there  are  no  rights 
in  dispute,  and  if  sufficient  motive  for  the 
arrangement  is  proved,  the  Court  will  nob 
consider  the  ^'^'I't^w??!  of  the  consideration  too 
nicely.     L  R  chapp  Col    II   294  followed. 

The  parties  on  agreeing  not  to  sue  for 
partition,  obtained  aright  to  take  advances 
from  family  funds  in  excess  of  what  might 
be  due  to  them  at  the  time,  and  also  obtained 
a  right  to  pre-empt  any  share  which  the  otheu 
memberd  of  the  family  m.ight  wish  to  sell, 

H'ld,  that  the  arrangement  was  for  con- 
sideration. KRISHNENDR.A  NATH  SAR. 
KAtl     V.      DEBENDLIA     NATH      SARKaB, 

18  a  w.  N.  7»a. 

3  Partition  made  disqualifioatioa  from 
inheritance — Presuption — Leprosy  continu- 
ed—Arrangement when  biding— 4  C  L  J  823 
Col    281    P    II. 

4  Reversionary  rights — Family  arrange- 
ment-Alienations contrary  to  family  arrange- 
ment-Right of  suit -15  M  L.  J  392  Col 
4-26    P  I. 

Family  Compromise. 

i  District— Compromise  by  father  on 
behalf  of  his  minor  son — Withdrawal  of  suit, 
3    P    R    3905   Col    1479    P   I. 

2  Family  Compromise —Consideration  — 
Right  of  plaintiff  to  sue  on  agreement  en- 
tered into  between  others  —  Engiisn  law- 
American  law  to  be  followed  by  Indian 
Courts — Consideration— Inadequacy  of  con- 
sideration family.  28  P  L  R  IjOo  Col  251 
P  I. 

Family   Custom.— Inheritance. 

1  Succjssion — CoUitdrals  propinquity — 
6    C    W    N    425  Col    290    P    I. 

2  Marriage- Kara  wagoriu-Khatris-Wi  do  w 
— Ohadar  andazi  Lagiiimacy  of  issue  inher- 
itance.    4    P    R    1905    Col   63  F    I. 

3  See  for  other  cases  Custom.  Col  732 
733   P  II. 

Faiiiiiy  Disputes— Compromise. 

1  Guardian  and  ward — Compromise  of  un- 
coiiain  rigiit  by   guardian  ou    behalf    of    Mi- 
nor      15  M.  E.  J.  491  Col   489  P.  II. 

2  Doubtful  rights-Parties.  5  0.  W.  N. 
386Col.  410P,  I. 
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Family  Property 

1     Riglifc  of  widow  to  dispose  of  family  pro- 
perty sni'ject  to    childroii's    right    of    pre  om 
tion.     4  L.  n.  R.  128  Col.  2/50  V.  II. 

Fasli  Jasty. 

1     iCighl  ol    Government — Notice    previous 
to  suing  Seciotary  of  State  for  India  iu  Coun- 
cil or  public  officer.  24  M  279  Col.  1198  P.  I. 
Fatal  Aec. dents  Act  XJlI  of  1855. 

1     Sep  /!ct  XIII  of  1S55  Falal  accidents.     Col. 

61,  G'i  r.  I 
Father'.'!  debt 

1     Sum's    liability — Illegal    consideration — 
Son's  duly  to    pay    sums    cirminally     misap 
propriat.'d  by    falbtr.     27    M  71  Col.  881  P.  I. 

Father's  share 

1  Extent  ot--l;ccree  against  father  for 
debt  contracted  by  him.  BADill  PARSHAD 
V.  PvAM  RATTON.  1  O.  C-  169.  See  Hindu 
Lara. 

Fazuli  Marriage 

1  Molioin.-dtin  Law — Sliias—Pnbi',rfy  and 
discrcttou,  evidznce  of — Fazuls  marriage-Mi- 
noy's  assent. 

A  suit  wafi  instituted  by  a  husband  for 
the  recovery  of  the  defendant,  his  wife.  Both 
tie  parties  were  Shias. 

Held,  that  the  attainment  of  either  puberty 
or  discretion  is  not  conclusivel}'  proved  by 
tbe  fact  of  a  female  reaching  the  age  of  nine 
years.  If  the  mother  of  a  female  who  has  not 
attained  puberty  and  discretion  gives  her  in 
marriage  it  is  a /('^?fZ//  marriage  and  incom- 
plete by  reason  of  sufficient  authority.  The 
assent  of  the  minor  on  reaching  puberty  and 
mature  understanding  is  neces.sary  to  com- 
plete it.  The  attainment  of  discretion  cannot 
bo  conclusively  proved  by  the  attainment  of 
puberty.  SAULaT  ARA  BEGAM  v.  FaKHR- 
UD  DIN  KHAN.    2  O  C  91. 

Fees. 

1  Advocates  rights — Capacity  of  advocate 
to  sue  or  be  sued  in  connection  with  profes- 
sional services.  4  L.  B.  R.  1907  P.  55  Col.  13 
P.  II. 

2  Pleader's  fee,  how  to  be  calculated — Mar- 
ket value  of  tbe  suit  for  redemption.  6  0.  i, 
130  Col.  509  P.  I. 

3  Pleader  and  Client— Pleader's  fee  hciv 
to  be  calcttlatcd  in  a  suit  for  pre-evipiioa — 
Oudli  Civil  Digest,  para.  288  rule  4— Decree, 
aine)idincHt  of  Civil  Procedure  Code  (Act  XIV 
of  J8S2),  S.  206. 

Having  regard  to  rule  4  of  paragraph 
288  of  the  Oudh  civil  Digest,  hold  ttiat  in 
a  pre-emption  case,  the  pleader's  fu;-  should 
be  calculated  on  the  value  of  tho  property 
at  the  rate  of  5  times  tho  Gjvornment  Ri- 
venuo    assessed    on  tho   land   in   dispute. 

Hiid,  also,  that  when  tho  cos's  allow- 
ed iu  the  decree  were  not  calculated  accjrd 
iug  to  law,  tho  decree  was  not  in  accord- 
ance with  the  judgment  and  the  Lower 
Court  had  power  to  umend  it  under  section 
206,  Civil  Procedure  Code.-IlANI  JAIBANS 
KUAR    u.  ClIOUUAS  KUAR.     7  0  C  43. 

4  Reasonable  romuueratiou  — linte  nxed  by 
Judicial  Commissioner's  Court  4  0  C  315  Col 
410,  519 P  I. 


Female's  Estate 

1  Transfer  of  Pmpp.rly  Act  (IV  of  1882), 
S'Ctvm  72:J~-Gift  madeb  foie  the  Act  came  into 
force  -Fi'niole's  cstaic. 

A  gift  of  iiir.movable  prop-rty,  made  or- 
raly  before  the  Transfer  of  Troperiy  Actcima 
into  force,  is  noi  invalid, 

A  person  not  born  at  tho  time  of  a  gift 
made  with  the  assent  of  his  father,  is  not  eo- 
titled  to  object  to  it. 

Possession  held  for  over  the  statutory 
period  under  an  alleged  title,  which  i';  found  to 
be  invalid  or  unfounded,  avails  the  party  hold- 
ing the  possession,  if  anyqu'^stion  of  pngcrip- 
tion  arises  after  the  expiry  of  the  period. 

A  gift  mide  to  a  wife  by  a  Hindu  confers 
on  her  the  limited  estate  of  a  femah;  known  to 
the  Hindu  law.  KONE  GOfJNDAN  v  BOL.'V. 
NAICKEN.     MLJ1902P387. 

2     Alienation— Gift  -Sale   F.in.iie    estate  — 
Neces-,ity  —  Re; jadirata    suit  for    p  ssessioa 
Adverse  possession,  ilO  PL    R    1902  Col    940 
P  I. 
Fictions  and  nietaphor.s  in  La\nr. 

Scopf}  of  tlieir  aperation  -  Judicial  '.otica 
of  Zanzibar  law  where  courts^are  e-t  iblisbed  by 
Britain  under  a  treaty,     26  B.  1  Col.    179  p.  I. 

2     Fictions    when    can     be    restored    to— 
Tahsildar  without  consulting  IMunicipal  Coun- 
cil--Validity  of  grant-Appeal--Darkhast  Rules. 
26  M.742  Col.  403  P.  I. 
Fictitious  sale-deed 

1  Fictitious  Side  d''ed~Pre-C7nplion  suit  for. 
One  ]\fusammat  Madha,  an  under-proprie- 
tor  held  certain  groves  and  houses  which  she 
gave  by  .fhanlcnlajjnama  to  one  Dwark  i  Brah- 
man, who,  afterwards,  by  a  sale  deed,  trans- 
ferred tbe  same  to  Musammat  Madha.  Tha 
superior  proprietor  sued  for  preemption. 

Held,  that  as  the  -sale  passed  no  title 
to  the  veudc-e  no  suit  for  pre  emption  lay 
(Ravidin  v.  Eanglal  SiugJi,  17  AH.,  451  and 
Blagan  v.  Mush'ak  Ahmad,  10  All  ,  421,  dis- 
tinguished '  Mnlcliand  v.  Modho  Pain,  5  All,, 
3-24.  referred  to).  IHTISHAM  ALI  y.  MU- 
S  v^IMAT  MADHA.  3  0.  C- 260- 
Fiduciary  relation. 

1  Not  applied  —  Undue  influence  deed 
executed  under — Fiduciary  relation  deed 
between  persons  standing  in  — Letters  patent 
clause.     29  M.  1  Col.  435  P   II. 

2  Fiduciary     Relatiotislup  — Catalogue   'of 
Agonc7  — Solicitors    clerk    a-d    client    profits 
miide  by  agent  20  B  6S9  Co!  2078  P  I. 
Filial  relation—Inheritance 

1     Son  o(    divorced    witi  —  MiUi. tenance     of 
father— Bud  hist  law.   1  L  B  R  1900-1902  P  161 
Col    249  P  II. 
Final 

1  Meaning  of— Letters  patent — Section  15 
---Appeal.     13  M  L  J  497  Col  1262  P  I. 

Final  Decree 

1  Meaning  of-Kumaon,  Rules  1S94  Rulo 
17  final  di.ciee  —  A)  bitraf  ion  — A  ward — Com- 
pr.  mibe-~A  W  N  1904  P  49  Col.  1694  P   I. 

2  Final  decree — Su't  fpr  possession  of  an 
o^tii  •>•  as!  barred  by  limitation  lOC  205  loI: 
1677  P  I. 

3  Or_,  order-  Execution   of    decree--Fiual 
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Final  decree    (Could.) 

decree  or  ovdei' — Appelate   couvt..     3    O  0  50 
(^ol.  2001  P  T. 
Finality  of  order. 

1     Material    irregularity  — Order  of  sale  not 
proclaimed   by     boat   of     drum -Inadequate 
price,  1  O.  0.    18G,    Ool,     1551  P  I. 
Final  Revie"W  and  Revision— 

1  Meani-ig  of— Settiug  aside  of  30  0  619 
Col    378  P  II. 

Financial  Commissioner. 

X  Awaid  made  by  Financial  Commissioner 
in  dispute  regarding  maintenance — Rule  of  the 
British  Association — Oiidh  Estates  Act  (I  of 
ISiiO),  s.  3:i. 

A  and  S  claimed  against  a  Taluqdar  to 
be  entitled  to  shares  in  the  Taluqa.  The 
Financial  Commisaioner  dismissed  their 
claims,  but  suggested  them  to  accept  what- 
ever may  be  awarded  to  them  by  a  committee 
of  the  Taluqdars.  Later  on,  ou  9th  January, 
1869,  the  Einancial  Gommisaiouer,  Colonel 
Ba^'row,  made,  not  in  his  official  capacity, 
*'  but  as  supervisor  of  the  Taluqdar's  proeee- 
diugs,"  an  award  directing:  "A  who  is 
childless  will  receive  for  his  life  a  two-annas 
share  in  the  Estate;  S.  and  his  heirs  will 
receive  in  perpetuity  a  threeannas  share  ia 
the  same  Estate.  Ou  the  death  of  A.  his 
share  will  be  divided  equally,  one  anna 
will  revert  to  S.  S.  ^Lhe  Taluqdar)  and 
his  heirs  and  successors."  On  A.'s  deaths, 
got  one  anua  and  the  other  one  anna  reverted 
to  the  Taluqdar.  S.  thus  got  possession  of 
lands  whose  gross  rental  was  equal  to  the 
profits  of  a  four  annas  share  of  the   Estate. 

S.  S.  and  S.  having  died,  the  son  of  the 
former  sued  the  descendants  of  the  latter  for 
a  declaration  that  af'er  the  d  ath  of  rf.  he,  as 
Taluqdar,  was  entitled  to  25  per  cent,  of  the 
gro&s  rental  of  the  land  in  the  defendant's 
possession  as  rent  payableby  them.  Plaintiff's 
material  allegations  were  that  the  award  of 
9th  January,  1869,  was  one  for  main- 
tenance and  must  be  read  subject  to  the  rules 
of  the  British  Indian  Association  framed  in 
1867.  The  suit  wfts  deft uded  on  the  ground 
that  the  Financial  C  immissioner,  in  making 
the  award  of  9th  Jaiuary,  1869,  acted  as  a 
private  arbitrator  aud  not  in  connection 
with  the  B.  I.  Association  t'nat  the 
rules  of  that  associutious  could  not  be  read 
into  the  award  which  m  effect  conferred  an 
absolute  right  oa  S.  and  his  heirs.  The 
Plaintiff  produced  a  lithograpphed  report  of 
the  B  I  Association  for  1865-70,  containing 
the 'rules*  to  prove    them. 

H-.d,  thalt  as  the  existence  of  the  rules 
is  part  of  the  history  of  the  Province,  the 
report  which  contains  them  and  which  pur- 
ports to  have  been  publis^hed  by  order  of 
tne  Association  may  properly  be  received 
as    sufficient    evidence   of  ih.eir    terms. 

Held  also  that  it  was  not  intended  that 
all  awards  made  by  the  B.  I.  Association 
should  be  read  subject  to  the  rules  nor 
could  the  Financial  Commissioners  award 
be  treated  as  one  made  by  the  Association 
aud    therefore   also  read  subject  to    the  rules 


!  Financial  Commissioner    (Contd) 

—GANG  A    BAKIISH   v.    DALIP    SINGH,    7 

0   C   21»- 

2  Financial  Commissioner  Punjab — Au- 
thority of  over  litign-tion  concerning  govern- 
ment,   101,    P    LI    1908,    Col    lGo3    P    I. 

3  Financial  commissionor'rf  rnlingq  to  be 
in  accordance  with  Chief  Court,  jiulgruonts 
order  rejecting  petition  under  ^  rj'di'j  (3  P 
C  Revision  Punjab  Court,  3  P  R  1903,  Cul 
1155    P  I. 

Finding^  of  fact. 

1  Not  app.;aled  against  Vy  defendants-Rea- 
judicata   VJ3    P  L    1902,    Col    2101    P    I. 

2  Findings  of  fact— Chief  courts  power 
on  appeal  against  order  of  remand  to  go 
behindings  of  fact— 25  P  L  R  1U02  Col  1383, 
P  I. 

Finding  of  fact. 

1  Chief  court's  power  to  oo-behind— Suit 
by  a  member  of  a  joint  family  ag  un^t  some  of 
the  members  of  a  firm.  37  P.  R  1902  Col. 
1384  P. I, 

2  On  allegation  and  evidence  — Mortgage 
deed — Suit  for  cancellation  of  mutigage  deed, 
7  0.  C.  287  Col  329  P.  II. 

3  Substantial  quf  Hion  of  law — Appeal  to, 
59  P.  R.  1905  Col.  1288  P.  I. 

Firm 

Fnn  -  Partners— Contract—  Consideration 
•  'Perjormance  of  a  contiact--Mo}i(juj  d  'property, 

A  firm  is  not  necessarily  b  jo  la  by  a  con- 
tract made  with  one  of  its  pi,!  oners  merely 
because  it  has  derived  benefit  frum  the  con- 
tract. 

A  stranger  to  the  consideratioa  cannot 
enforce  performance  of  a  contract  by  au 
action  thereon  in  his  own  name  aUhough  he 
be  the  party  avowedly  intended  to  be  bene- 
fitted thereby.  13  R  R  347  ;  35  R  R.  764;  55 
L  J.  Q  B.  589;  12  L.  J  0  P.  30J  ;  -A  M.  R. 
408  ;  69  L.  J.  Q.  B.  382  ;  30  L.  J.  Q.  B.  2G5 ;  34 
L.  J.  C.  P.  292;  53  L.  J.  Ch.  2i^0  ;  1  A.  106 
referred  to.  ^ETH  RAM  L\L  AND  SETH 
LAKHMI  CHANDu.  i^ETH  NARSING   DASS 

&c.    14  C-  p.  L  R  1901  P  22 

2  Suit  on  behalf  of  or  against— Names 
of  parties  in  proceeding.  4LB  R  1907  P  23 
Col   2079  P  I. 

Fishery. 

1  jLilkar— Proof— Navigable  river— Survey 
map  — Private  maps. 

A  person  has  no  title  to  any  fishery  right 
in  a  navigable  river,  or  any  part  thereof 
lying  outside  the  bound-,  lies  of  his  estate 
unless  he  proves  it  b\'  evidence  independent 
of  his  rigut  to  his  estate. 

Evidence  to  prove  he  grant  of  an  inde- 
pendent right  of  fishery  iu  a  navigable  river 
discussed. 

The  presumption  of  law  is  that,  in  the 
absence  of  evidence  to  the  contrary,  survey 
maps  prepared  for  public  purposes  by  respon- 
sible officers  of  Government  are  entitled  to 
more  reliance  than  maps  p«-ep\red  for  private 
purposes  in  a  private  suit.  MATHURA  NATH 
V.  SIB  CHANDRA  BOSE,     12  C    W  K   834. 

2  Navigation  Biver—Dobas  left  by  recission 
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Fishery    (Contd.) 

of  river — Fishery  rights — River,  change  of 
course  of —Lakes  or  dobas  —  ComniiDucalion 
with  main  channel. 

Hi'ld,  that  if  a  river  bbifts  ita  course 
leaving  lakes,  dubas  or  HlioeLa  of  water  iu  ita 
old  bed,  tbe  grantee  of  the  exolu«iivo  right  of 
fishery  in  tiio  river  retaina  th^it  right  over 
such  lakes  and  dobas  so  long  as  these  latter 
remain  iu  communicatiou  with  the  main 
cliannel  at  all  se.isous  of  ihe  year.  W  R(jap. 
No.  p.  108  ;  21  W.  R  27  ;  17  Gal  963 explained 
and  followed.  HEM  (JllANDiiA  CHOVV- 
DHULiY  V.  JAGaDINDRa    NaTH   ROY.     9 

0.  W    N  834. 

3  Fisliery  in  public  navigable  river — River 
arm  ceasing  to  be  an  arm  of  a  floioing  river. 

If  by  a  change  in  the  course  of  a  public 
navigable  river,  an  arm  of  the  river  ceases  to 
bean  arm  of  t.ie  flowing  liver,  i.he  person 
who  had  a  right  of  fishery  ia  the  river  ceases 
to  have  any  right  lo  it  :  lb  becomes  the  pro- 
perty of  the  adjacent  o^vner — 2i  VV  R  27, 
32  0.  1141.  VV  R  186=1,  103,  referred  to. 
ISHAN  CHANDRA  DaSS  SAKKARv.  UP- 
ENDRA    NaTH  GHOSH,    12  (J.    W-  N-  559- 

4  Riglit,  grant  of,  indept^ndeucly  of,  in- 
terest—Suit for  price  of  trees.  7  U  L  J  152 
Col    142  l^  II. 

5  Bight,  vf — Change  in  course  of  river — 
Jalkar— Piece  of  water  connected  with  the 
river. 

The  plaintiff  brought  a  suit  claiming 
that  he  was  entitled  to  certain  jalkar  rights 
over  a  long  piece  of  water.  Tno  plaiutifl: 
had  an  undoubted  right  of  fishery  in  the 
adjacent  portion  of  the  rivor  Ganges,  which 
was  connected  witli  the  piece  of  water,  the 
jalkar  rights  in  respect  of  which  were  in 
dispute.  It  was  found,  that  when  the  floods 
went  down  the  cuantiel  couuiuued  for  a  time 
to  be  connected  with  the  river,  but  the  con- 
nection was  liable  to  dry  up  in  the  hot 
weather. 

Held,  that  the  disputed  water  having 
been  part  of  the  bed  of  luo  river  and  the  two 
being  connected  the  plaintiff  having  fishery 
rights  in  the  adjeount  (janges  was  entitled  to 
the  fishery  rights  in  the  said  pir'o*  of  water. 
JOGENDRa  N  vRhYaN  ROY  v.  CRAW- 
FORD   2   ALJ5b9  =  52  C- 1141- 

6  Right'  of —  Change  in  course  of  river — 
Effect  01  —  Bight  of  Government— Title  and 
navig'ible  river. 

When  a  tidal  and  navigable  rivor  shifts 
.its  course,  fishery  rights  continue  to  subsist 
in  the  river  in  its  new  course.  Government 
had  the  right  to  lease  fishery  right  in  tidal 
and  navigable  rivers  10  OWN  540;  4  0  L 
J  51  dist  AYUBxLl  iHOWDHURY  v 
DaYA    BlBI.    21  C  W  N  105. 

7  Bight  o/— Jalkar  rights—Grant  by  Go- 
vernmont.  vresunipiion  of — Right  of  fishery 
by   'ptesciiytioii — Fiihiag  in  navigable   river. 

Though  there  mny  not  be  any  express 
grant,  a  right  of  fisherv  in  a  navigable  rivor 
running  through  land  permanently  settled 
with  ttio  plaintiffs  may  sLiU  be  piesumed, 
iu   their   Ittvour,   as  included   iu   the   settle- 


Fibhery    (Contd.) 

ment,  from  a  long  continued  user  of  such 
right.  11  Gal.  4:^4,  referred  to.  SARAT 
CHANDRA  ROY  o.  KaLARAM  MALO.  33 
C    1349. 

8  Bight  on  certain  portions  of  land  -•Sale- 
certificate  —  Transfer  of  title  —  Bf.gist ration. 
—  Transfer  of  Property  Act  (IV  of  IHH'4)  S.  5i 
— Registration  Act  (III  of  1877 j  section  17  (o) 
— Fishery   rights. 

Sale  certificates,  that  are  granted  by  the 
Collectors  after  sale  of '' B  class  "  of  surplus 
lauds  acquired  by  Government  ur)der  tna 
provisions  of  the  Land  Acquisition  Act,  are 
sulflcieut  in  themselves  to  validate  the 
transfer  of  title  from  Governraont  to  tha 
transferee  without  being  registered.  Fishery 
rights  in  water  on  certain  portions  of  the 
laud  transferred  to  the  purchaser  by  the 
sale-certificates,  cannot  exist  sf^pnrato  from 
that  land.  SAKAT  CHANDRA  ROY  CHOW- 
DHKY  u.  JATINDRA  NATH  MUKELiJEE. 
35   C  614 

9  Rights,  whether  lands  within  marriage 
of  land  Acquisition  Act  7  C.  L  J.  445  Col. 
834  P.  I. 

Fixtures. 

1     JVIeaning  of— Landlord  and  tenant — Ad- 
ditions.    Removal    of.    6    B    L   R    1073  —  29  B 
3-23    Col    2026    P    I. 
Fiuctuatiner  body. 

1     Adverse    possession     by — Waste    land — 
Landlord  and    tenant-  Encroachment  by  te- 
nant-31    0    397    Col    2062   P    I. 
FJuctuatin^  capacity. 

1  To    hold  properly, 

A  village  community  is  capable  of  pro- 
perty in  this  counlrv  NAVRO-Jl  NANEKJI 
WaDIA  v.  KHAti-^ETJl  MANCHERJI  DAS- 
TUR,  5   B   L  R  745-28   B   20 

See  for   other  facs   Col    12L0  P  I, 

2  To    hold   properly. 

The  law  of  the  country  recognizes  fluc- 
tuating communities  as  legal  persons  cap- 
able of  owning  propei'Lv,  as  for  instance  the 
caste  and  the  village/ THE  SECHETARY 
OP  STATE  FOR  INDIA  v.  HUBATRAO 
HARI.    6  B  L  R   43-28  B  276 

Foil  and  counterfoil. 

1  Pyatpaing — ^  eiiificate  of  report  of  trans- 
fer of  interest  in  a  revenue  holding.  1  L,  B- 
R    1900-1902  P.  260  Col.  692  P.  II. 

Foot-race 

1  Pwe— Lower  Buima  Village  Act  513  A. 
— In  the  absence  of  a  Notification  by  the 
Local  Government  under  sub-sectinn  (3)  of 
section  13  A.  of  the  Lower  Burma  Village  Act, 
1B89,  a  foot-race  is  not  a  pwe  for  the  purposes 
of  that  section.  KING  EMPEROR  v.  CHaN 
E.  3  L  B  R  1906  P  93 
Foreclosure 

1  Absolute  decree  for — Formal  order  for 
possession.  17  C  P.  L.  R.  1904  P.  62  Col.  669 
i'.  I. 

2  Application  to  reopen— E-K^^cutor-'Order 
absolure  for  foreclosure.  29 C  644  Col.  1116  P.I. 

3  Debt  not  incurred  wholly  f t  necessary 
purposes — Provisions  not  applicable  to  pen- 
diug  tippeul.     150  P.  L.  R.  1901    Col.  911  P.  I. 
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4  Decree — Award  of  costs.  IG  C.  P.  L.  R. 
1903  P  73  Col.  6(53  P.  I. 

5  Decree—  Form  of — Fresh  suit — Prior  and 
previous  mortguge.  27  A.  825  (P.  C.)  Col. 
635  P.  I. 

6  Dc'orce  — Application  for  order  absolute 
—Notice  to  j  idgniont-debtor  before  making 
order  absolute  — Exparte  order  absolute  4  0 
C    238    Col    1461    P    I. 

7  Djcree— Loss  of  proprietary  right  — Oc- 
cupancy right — Accrual  of— Suraj  Bakhsh 
V.    Bhigwan    Din.     Bd.   S    D  No.    7  of    1903. 

See  Occupancy   right. 

8  Decree  for,  against  father— Non-joinder 
of  son  in  suit  for  foreclosure  against  father 
—  Suit  by  son  for  redemption.  Parmeshur 
Datt   V.   Debi   Sahai.     6  0  0  101. 

See   Hindu    Laiv. 

9  Decree  for,  altering,  before  making  ab- 
solute -A  portion  of  mortgaged  property  can 
not   be  foreclosed      7  O  C  137  Ool   1092  P  1. 

10  Mortgage— Amount  to  be  paid  of  mort- 
gagee.    3   O   0    184  Col    1816  P    I. 

11  Mortgage— First  and  second  mortgagee 
— Mortgagee  not  representative  in  interest  of 
onortgagor-  -Second  morlgage<i  entitled  to  re- 
deem first  mortgage — Effect  of  redemption — 
Decree  obtained  by  mortgagor  upon  second 
mortgagee' s  right  to  redeem  -Res  judicata — 
Foreclosure. 

A  village  was   mortgaged  with  possession 
by   G.   S.    to   B.  P.  in    1880,   and   in    1B94  to 
S.   G.  to   whom  liberty  was  given  to  redeem 
the    first   mortgage,     and  a   curtain   sum   of 
money   was  left   with  him   for    that  purpose. 
After    this,   the   mortgagor,  without   making 
tbe   second   mortgagee  a  party,  sued  the  first 
mortgagee   for  redemption    and    obtained   a 
decree.     S.   G.,   the   second   mortgagee,  then 
brought   a  suit   against   the    mortgagor   and 
the    first   mortgagee     for   foreclosure   of   the 
second  mortgage  and    redemption  of  the  first 
mortgage.     At   the   time   of     the   institution 
of  the   suit   the  mortgagor   had  not   paid  the 
money   found     due  on    the     first   mortgage. 
The  District  Judge    dismissed  the  suit   for  re- 
demption of  the  first   mortgage  and   foreclo- 
sure of  the  second  and   passed   ouly  a  money- 
decree  against    the  mortgagor,   being  of   opi- 
nion that  the  second    mortgagee    as  represen- 
tative in  interest  of  the  mortgagor  was  debar- 
red from  suing  for    redemption    and  that   the 
mortgaged  property    was  out   of  the  reach  of 
the  secondmortgagee  and  that   he  was  bound 
by  the  decree  in  the  suit  brought  by  the  mort- 
gagor. 

Held,  that  the  mortgagee  is  not  a  represen- 
tative in  interest  of  the  mortgagor  as  he  does 
not  succeed  to  the  position  of  the  mortgagor 
as  regards  the  property.  A  second  mortgagee 
is  entitled  to  redeem  the  first  mortgage  whe- 
ther or  not  in  his  mortgage  deed  provision  is 
made  for  his  doing  so.  All  persons  claiming 
under  the  mortgagor,  such  as  purchasers,  les- 
sees and  second  mortgagees,  have,  as  buch,  a 
right  to  redeem.  The  second  mortgagee, 
therefore,  was  not  bound  by  the  decree  be 
tweeu  the  morLgago:  and  the  fiist  moilgagce, 


Foreclosure    (Contd.) 

simply  because  be  claimed  under^the  mortga- 
gor. 

Held,  also,  that  second  mortgng'e  waa 
entitled  to  a  decree  for  foreclosure.  TIIAKUR 
SHKO  GHULAM  SINGH  v.  KAZI  GIIULAM- 
SAHVVAII.     4  O.  C  ,  100 

12  Mortgage — Suit  by  lambardar  against 
co-sharer  for  arrears  of  revenue.  KKDAR- 
NATH  V.  LAOHMIN  KUAR.  3  O.  C,3i0  — 
See  Rent  Act  {XXII  of  1886)  S.  108. 

13  Order  absolute— Application  to  re-open-- 
Execulor  -Notice- — Appeal — Second  appeal. 
2'9'C.  044  Col.  1110  P.  I. 

14t  Order  absolute — Deposit  of  mortgage 
money  after  time  fixed  by  decree-Mortgagor's 
right  to  redeem.     1  O.  C.  91  Col.  066  P.  I. 

15  Order  absolute  for  sale  or  foreclusure — 
Order  passed  expirte — Powers  of  court'lodet 
aside.     32  C.  253  Col.  670  P.  I. 

16  Suit  for  setting  aside  of— Fraud — Suit 
for  possession.  16  C.  P.  L.  R.  1903  P.  181  Col, 
1875  P.  I. 

Foreign  Company 

1  Foreign  company  suing  in  British  Court 
— Description  of  plaintiff  company  in  plaint  — 
Practice. 

A  foreign  company  may  sue  in  a  British 
Court  in  its  corporate  name  according  to 
the  law  of  its  couutry,  butit  must  prove  that 
it  is  a  compaoy  duly  incorporated  under  the 
la  vs  of  that  couutry.  Neioby  v.  Vou  Oppea^ 
{1872)  LR7  Q  B  ;295  referred  to.  LEONG  aH 
FOONu.The  ITALIAN  COLON]  AL  TRaD- 
ING  COMPANY.    8  L  B  R  1906  P  161. 

2  Foreign  Court — Definition  of — Presump- 
tion of  jurisdiction,  its  rebuttal.  29  C  509  Col; 
1051  P  I. 

3  Jurisdiction  of — Definition  of  jurisdic- 
tion over  non-resident  foreigner.  28  0  641 
Col  ;  506  P  II. 

Foreign  Judgment. 

1  Foreign  judgment — Definition  of—Juris- 
diction over  non-resident  foreigner.  28  C  641 
Col  ;  506  P  II. 

2  Foreign  judgment — Award,  suit  on  — 
Jurisdiction— 31  0  274  Col :   344  P  II. 

3  Foreign  judgment — Where  party  has  sub' 
mitted  to  j unidlction,  irregularities  not  vitiat- 
ing judgment  : 

A  party  submittiog  to  the  jurisdiction  of 
a  foreign  Court  is  bound  by  its  judgment, 
when  such  judgment  is  within  jurisdictioa 
and  does  not  offend  the  principles  of  natural 
justice.  Irregularities  which  do  not  affect  the 
jurisdiction  of  the  Court  do  not  vitiate  such 
judgment  even  when  they  are  such  as  will,  ia 
the  view  of  the  foreign  Court,  render  the  judg- 
ment there  d  ijullity.  The  judgment  cannot 
be  impeached  on  grouuds  which  could  have 
been,  but  were  not,  taken  in  the  foreign  Court 
Pemherton  v.  Hughes,  (L  R,  [269^]  1  Ch,  781) 
referred  to.  GUDAUU  KRISTNA  YYA  NAIDQ 
V  MaRaDUGUi  A  VENKATARaINAM.  2. 
M  LT26a  =  30M  292. 
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Foreign  Law 

1     Foreign  law — Mahomodaa  law--26    B   I 
(PC)  0^.1  :  17'J  P  I. 
Foreisners 

I  FurLiij)i'  IS—  Suit  against — Jurisdiction — 
Letter  s  Patent  Madras  Art  12 — Considerations 
of  convenience-  Jurisdiction  of  cause  of  action. 
The  exercise  of  tVie  jurisdiction  conferred 
by  claube  12  of  the  Letters  Patent  in  rcspjct  of 
applications  for  leave  to  see  when  part  of  the 
cause  of  action  arises  within  Jurisdiction 
ought  to  be  made  with  greatcaution  when  the 
de'endant  is  an  absent  foreigner,  S  ciete  Gene- 
rale  De  Paris  v  Dreyfus  Brothers,  (29  Ch  D,  239 
at  243),  referred  to. 'Courts  in  this  country 
are  not  precluded  from  taking  the  question 
of  convenience  into  consideration  in  dealing 
with  applications  under  clause  12  for  leave  to 
sue.  Part  of  the  cause  of  action  cannot  be 
held  to  arise  at  a  place,  where  payment  was 
not  originally  contracted  for  merely  because 
after  performance  of  the  contract  and  with- 
out any  consideration,  a  promise  is  made  to 
pay  at  such  place.  SESHAGIRI  ROW  v. 
NAWABASKUR  JQNG  AFPaL  DOWLAH 
MUSHRAL  MULK.  17  M  L  J  304-80  M 
848 

Foreigners  divorce- 

1  Suit  for  judicial  separation  by  wife — 
Divorc— Wife's  cosis.  29  C  619  Col  :  97  PI. 
Forest  Lands. 

1  Foicst  lands— South  Canara  and  Mala- 
bar—Government;  ownership.  15  M.  L.  J. 
147—28  M   257  Col.  185  P.  I. 

Forest  Rights 

1  Forest  lease— Suit  for  price  of  trees — 
Suit  for  irrears  oi  rent — Demand  for  breach 
of  cont-act.     7  0    L.  J.  152  Col.  142  P.  II. 

Forever— Meaning  of 

1  Grant  for  maiutenance — Proprietor-For 
ever      23  A.  194  Col  536  P.  II. 

Forfeiture 

1  Landlord  and  tenant  -Denial  of  laad- 
lord's  title  in  written  statement.  28  C.  135 
Col.  895  P.  II. 

2  Pleadings —Inconsistent--Plaintiff  deny- 
ing tenancy -Fiiittir>g  in  consistent  with 
pleadings.     9  0.  W.  N.  430  Ool    933  P.  II. 

8  Claim  in  a  mortgage  deed — Redemption 
suit-O  us.  1  L.  B.  U.  1900-1902  P.  215  Col. 
S13  P.  I. 

4  Consent  decree  in  terms  of  compromi.>^o- 
DilTeroi  O;  beiween  compromises  enibjdicd  and 
not  embodied  in  dacree,  olB.  15  0ul.  1597 
P.  I. 

5  Denial  of  title  by  tenant — Lmdlord  and 
tenant  — Decree  of  court.  3  C.  L.  J.  201  Col 
102  P   II. 

6  Denial  of  title  by  one  of  several  loiai 
Lessees.     12  C.  W.  N.  5S7  C^l.  727  P.  I 

7  Deposit  of  Execution  of  d0jrte  —  Sale— Civil 
Procedure  Code  (/6'5;.')  S.  29i,3u7  Doiee  leader 
purchaser—  Pnychasc  money  se(  off 

A  dcoreo  holder  with  Couit's  permission 
purchased  the  popirty  in  execuiio)  of  his 
decree,  and  dep  sited  twenty  fivo  per  cent  of 
the  piic-',  but  did  not  pjiy  the  bahmoe  within 
fifleon  days  ur.der  S  307  C  P.  0.  After  that  I 
period  he  a£)plicd  thftti  the    balauGo  m-ght    be  i 


Fcrfeiture     (Contd). 

set  of!  against  the  amount  of  his  decree  under 
S.  294.  O  P.  0.  The  Lower  Court  dismissed 
the  application  set  aside  .the  sale  and  fopfetit- 
ed  the  df.'posit. 

Held,  that  it  was  not  necessary  that  the 
application  under  s.  294  should  be  made  with- 
in fifteen  days  from  sale  and  the  reasons  of 
3.  307  does  not  apply  to  aecree  holder  pur- 
chaser. 

Held,  that  the  application  should  have 
been  allowed  and  the  deposit  not  forfeited. 
BaDAMO  v.  SaRJU  PRASAD.     3  O.  C.  240- 

8    Denial  of  landlord's  title — Raiyati  tenan- 
cies— Cause  of  action. 

A  tenant's  refusal,  to  pay  rent  to  a  person, 
who  claims  as  a  transferee  from  the  original 
landlord,  until  his  title  is  proved,  is  not  a 
disclaimer  which  would  effect  a  terminatioa 
of  the  tenancy  10  C.  B.  N.  S.  788,  Appl.  For 
a  disclaimer,  there  must  be  a  direct  repudi- 
ation of  the  relation  of  landlord  aud  tenant 
or  a  distinct  claim  to  hold  possession  of  the 
estate  on  a  ground  wholly  inconsistent  wiih 
the  existence  of  that  relation  1  M.  and  G, 
135  and  1  M.    and  W.  695,    followed. 

A  tenant's  assertion  that  the  person 
claiming  to  be  his  landlord  is  not  entitled  to 
the  whole  rent  but  must  join  all  co-sharers  ia 
an  fiction  for  rent,  is  not  such  a  disclaimer  ad 
would  effect  a  forfeiture  of  the  tenancy. 

The  docorine  of  forfeiture  by  disclaimer 
of  landlord'^s  title  does  not  apply  to  raiyui 
tenancies  governed  by  the  Bengal  Tenancy 
Act  and  the  principle  of  estoppel  cannot  ba 
applied  to  make  the  doctrine  of  forfeiture 
indirectly  applicable  to  such  tenancies.  17 
C.  196  and  20  C.  101,  F.  2  C.  W.  N.  755  and  5 
C.  W.  N.  575,  and  Distd.  and  Doubted. 

As  the  cause  of  action  must  be  based  ou 
something  which  aeorued  antecedent  to  the 
suit,  the  denial,  by  a  defendant,  of  his  land- 
lord's title  in  the  written  statement,  would, 
not  entitle  the  plaintiff  to  a  decree  in  that 
suit  for  ejectmen  t  on  the  g.round  of  forfeiture 
13  C.  96  and  10  B.  and  0.  8)6,  follow,  d 
MALLTKA  DASI  y.  MaKHAMLAL  CHOW- 
DHURY.    2C-LJ389. 

9  Equity,  relief  against — Agreement  to 
pay  off  decree  on  a  certain  date.  6  C.  L.  J. 
176  Col.  308  P.  I. 

10  Tenant  failing  to  renew  lease- -No  for- 
fi'itnre,  liabiliiy  to  pay  rent — Datermination  of 
lease  by  lessor  a  eondiiion  precedent — Lease  for 
a  term  T  P.  A.  S.  Ill, 

If  tenant  fail  to  renew  a  lease  for  a  term 
under  the  provision  for  renewal  contained 
therein  it  does  not  operate  as  a  forfeiture, 
determining  the  tenancy  ipso  facto  and  re- 
lieving the  tenant  from  liability  to  pay  rent 
under  the  lease.  A  lease  becomes  determined 
by  forfeiture  only  when  the  lessor  does  some 
act  showing  his  iiitonlioti  to  dett^rniine  the 
lease.     HwUKAMMlAH     v.     MALLAMMaL. 

4  M  L   T   315 

11  Relief  against — See  Landlord  and  te- 
nant forfeiture  and  T.  P.  A.  Act  IV  of  1682 
S.  114  CoK  728  P.  I. 

12  Relief    against--  Security     for  perloc- 
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manco   of    contract.     IG  M.L.J.  37  Col.  GOG 
P  IT. 

13  Service  Tenure— Forfeiture  of,  by  re- 
pudication  of  tenancy— Ejec  tmcnt  puit  for  — 
Notice,  if  necesfary.     80  (3    839  Col    931  P  JI. 

14  Tenant's  rights DUclaimer Forfei- 
ture. 

Where  B  did  not  deny  that  he  held  the 
land  as  a  tenant  but  ho  denied  A'a  title  io 
the  interest  of  the  landlord.  A'a  claim  was 
that  ho  acquired  the  landlord's  interest  at 
certain  rent  sales. 

Held  that  snoh  a  disclaimer  did  not 
entail  forfeiture  of  tenancy  of  B  10  C  P>  N  S 
788  at  p.  79G,  1  M  &  G  135.  G95,  referred  to. 
11.     IMATHENSON  V.  JADU  MAHTO.     12'C. 

W.  N.  525. 
Forma  pauperis. 

1  Application  to  file  a  suit  in  forma  pau- 
peris 8  B  L  H  671—30  B  593  Col  :  13i9  P  I. 

2  Application  to  file  a  suit  in   forma  pau 
peris— Suit  in  forma  pauperis.     8  B    L  H  642 
Col  :1349  P  I. 

8  Application  to  appeal  in  —  Application 
for  leave  to  appeal  in  forma  pauperis  dismiss- 
ed as  barred  by  limitation.  78  P  R  1906  Co]: 
1723  P  I. 

4  Application  for  leave  to  sue  in  forma- 
pauperis  filed  within  limitation  period.  69 
P  R  1903  Col  1721  P  I. 

6  Application  for  leave  to  appeal  in  for- 
ma pauperis — Full  court  fee  paid  after  expira. 
tion  of  limitation  period  fixed  for  appeal.  84 
P  R  1904  Col  :  1722  P  I. 

6  Application  for  leave  to  sue  in  forma- 
pauperis — Di-^missal  of  suit  on  merits.  13  M  L 
J  292  ('ol  :  1350   P  I. 

7  Comprou:iise  of  suit  in  forma  pauperis — 
Failure  in  the  suit — Withdrawal  of  the  suit. 
31  B  10  FBCol  :  1638  PI. 

8  Prothontarys  decision — Application  to 
judge  in  chambers — Right  to  be  heard.  32  B 
163  Col  384  P  II, 

9  Right  to  be  declared  a  pauper — Death  of 
the  applicant  —  Substitution.  Right  of  the 
heir.     33  C.  1163  Col  :  1575  P  I. 

10  Suit  in  — Application  for  leavB  to  appeal 
in  forma  pauperis.  See  C  PCS  404  413  O. 
XXXIII  R  3,6  to  15  Col  :  1629  to  1634  P  I. 

11  Suit  in  -Application  to  file  a  suit  in 
forma  pauperis.  8  B  L  R  642  Col:  1349 
P    I. 

12  Suit  institution— Pauper  application 
dismissed— Suit  filed  v^ithin  time  granted 
by    court.     9    B    L  R   204  Col  1722  P  I. 

Form  of  caveat. 

1  Objection  to  application.  1  L  B  R 
1900-1902    P    212  Col    526   P    I. 

Form  of  decree. 

1     Form   of   decree   in    redemption    suit — 
What   judgment   should     contain     when    re- 
aemption    is  allowed,     1    L    B    R    1900—1902 
P    186    Col    879     P    II. 
Form  of  proceedings. 

1  Form  of  proceedings  in  case  where  there 
ia  contention.  1  L  B  R  1900—1902  P  155 
Col   528   P   I. 


Frame  of  Buit 

1  Further  npprnl— Pro-rmption  Bttltfi — 
Mortgage  Puits.  OJIULAM  (lllAUS  v.  NA- 
HI  BAKIiSH  85  PL  R  1903-  See  Punjab 
Court    Act    XVJJl    cflSHi    S.  40   (J). 

2  Juris-diclion  ol  r(  venue  and  Civil  Courts 
-  Pcrmis.Kion  to  inbtilutc  fresh  suit.  5  0.0. 
3G7  Col.  1590  P    1. 

8  Suit  for  arrears  of  rent  —  Decree  of  set- 
tle mont  Com  t— Money  chnrf/ed  upon  immo- 
veable prcpfrty.     7  0.  C   2(8  Col   1825  P.  I. 

4  Joii  dcr  of  claims--Suif8  for  mesne  pro- 
fits subsequent  to  suit  f(  )  recovery  of  land, 
3  L.  B.  R.  1CG5  P.  56  Col    1401  P.  I. 

• 

Fraud. 

1  Fraud— Suit  for  preemption — Conceal- 
ment of  sale.     27  P   L    R.  1903  Col.  1771  P.  I, 

2  Fraud — Eagh  Dhaggan,  town  of  Bhi- 
wani,  Hissar  District — Physical  possession, 
15  P.  L.  R.  1902  Col.  1816  P.  I. 

3  Alienation  by  Hindu  father — Fraud  on 
sons--Sons  liability.  4  B.  L.  R.  587  Col.  2123 
P.  I. 

14  Allegations  muat  he  of  specific  fraud — 
Combination  of  bidders — Cause  of  action — 
Pleadings. 

A  frnud  must  be  specifically  pleaded. 
General  allegatiofis,  however  strongly  worded, 
are  insufficient  to  amount  to  an  averment  of 
fraud  of  which  any  Court  ought  to  take 
notice  5  A.  C.  685  (1880).  15  C.  633  followed  A 
combination  amongst  bidders  formed  to  bid 
at  the  aoction,  does  not,  of  it^^elf,  give  rise  to 
an  action  at  the  suit  of  the  vendor  6  C.  L.  J, 
111,  3  Brod.  &  Bing.  116,  6  Car.  &  P.  239,  Diis, 
18  Jur.  259,  referred  to.  LALA  JYOTIPRA- 
KAS  NANDE  V,  JHOWMULL  JOHURY. 
18  C.  W.  N  87- 

15  Arbitrator — Delay  in  award — Damages 
— Liability  of — Cause  of  action  in  appeal.  26 
B.  132  Col.  892  P.  I. 

16  Auction  sale — Defieieney  in  area- — 
Compensaiion.     29  0.    307  Col   478  P.  II. 

17  Beneficial  owner  in  a  benami  transac- 
tion—  Right  of  suit  against  Benamidar  when 
maintainable.     10  0.  W.  N.  650   Col.  21  P  II. 

18  Carrying  into  execution  of  purpose-No 
right  to  recover  even  where  unlawful  agree- 
ment only  partly  carried  out.  15  M  L  J  478 
Col.  550  P.  I. 

19  Collusion — Fraud — Setting  aside  an  ad- 
judication order — Jurisdiction. 

An  adjudication  order  can  only  be  setr 
aside  on  the  ground  that  it  has  been  obtained 
by  a  fraudulent  representation  of  indebted- 
ness in  favour  of  the  creditor  who  has  obtain- 
ed the' order  or  on  the  ground  of  want  of  jur- 
is diction.  BAM  KAMaL  SAHA  v.  BANK  OP 
BENGAL  OF  AKYAB.     5  C-  W-  N.  91. 

90  Colourable  tramsaction  to  defraud  a  third 
party — Ejfecf-  of  decree  upholding  at  upon  sicbse- 
quent  suit  between  same  parties — Pleading  one's 
own  fraud — Public  policy — Estoppel — Besjudi- 
cata. 

If  two  partiep  fraudulently  enter  into  a 
sham  tranaaction  and  such  sham  is  kept  up 
by  one  of  the  parties  in  a  suit  between   them 
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and  M  kliird  party,  tho  action  of  such  party  is 
frMudulcnt  and  colluMve,  even  though,  the 
fraudulent  transaction  lias  not  benefited  tho 
other  party  in  tlie  suit.  If  a  decree  in  the 
suit  is  pTs^^cd  which  upholds  tVie  tratipaetiou 
as  valid  and  binding,  the  party  cannot  sub-te- 
qucntly  bo  allowpd  to  allege  his  own  fraud  for 
the  purpose  of  escaping  from  the  constqucnce 
of  the  tlecree  thus  fraudulen'iy  and  collusive- 
ly  obtained.  10  M.  17  ;  18  M  878  and  -0  M. 
326  F;  .^5  0.  551  distinguished  Ppt  Miller,  J. 
Where  the  decree  of  a  Court  has  been 
passed,  upholding  a  certain  fraiuaetion  be- 
tween the  pmties  to  a  suit,  neither  parky  will 
be  afterward?  allowed  to  say  that  the  decree 
was  the  result  of  a  collusive  arrangmeni'  arriv 
ed  at  by  then^  in  order  to  carry  out  a  acheme 
of  fraud,  a;:d  that  it  should  therefore  be  treat- 
ed as  luUity,  and  the  state  of  lhing>^  which 
existed  previously  to  the  passing  of  such  dec- 
ree be  lestorod.     Pei  AMur  Baliim,  J. 

The  decree  in  the  last  case  is  regarded  as 
a  subsisting  and  effectual  decree,  so  that 
the  question  covered  by  it  ia  treated  as  res 
judicata.  Per  Abdur  Ruliim,  J. 

Also,  where  two  persons  have  combined 
to  defraud  a  third  person  and  succeeded  in 
their  effort,  without  obtair.ing  a  decree  of  the 
Court,  the  Court  will  not  permit  one  of  the 
parties  to  sh.ew  that  the  transaction  between 
him  and  the  other  party  to  the  fraud  v/as  not 
really  what  it  purported  to  be,  and  ihat  it 
docs  '  of,  ihcrtfore  bind  him  In  this  case 
the  Court  refuses  on  grounds  of  public  policy 
to  help  a  man  who  by  his  act  has  imposed 
upoTi  another,  to  get  rid  of  the  consequences 
of  that  act  ngai-st  himself.  11  B  708,  IB  M. 
378  and  -20  M.  326  referred  to.  Per  Abdur 
Bahivi,  J. 

Even  where  there  was  no  actual  necessity 
in  the  suit  for  propounding  the  nomii:al  and 
colorable  nature  of  tho  trat>soctioo,  still  the 
putting  the  contrivance  into  use,  with  a  view 
to  pffcc  uaie  the  fiaud,  is  sufdciont  to  estop 
the  party  from  setting  up  the  shamness  of 
tho  trausi  ctio:i.     Pe-  Abditr  Rnh'm,  J. 

The  eff<ct  of  an  apparent  transaction, 
generally, —  and  especially  when  such  tran- 
saction has  been  confirmed  by  I  lie  dtcree  of 
D-  Court,— car) not  be  got  over  by  shewii  g  that 
the  real  transaction  was  something  different. 
27  M  28  disd  Per  Ahdur  Rnhim,  J  KOND^^iTI 
KaNNa  H.aO  v.  LOLLA  NUK aMma.  4  M- 
L.T.  831 

21  Colourable  tranisfor    to    defraud    crcdi 
tors — B-^nanic  conveyai  ces    Rights  of   owner 
to  repudiate      28  «'   370  Col    17  P   II. 

22  Go  j^nrtiipr's  fraud  —  Hotchiila  alterd  by 
a  yarlner  to  set  up  his  exclusive  title  to  dibt  — 
Subsequent  suit  byfirm  —  Huio  much  claim  to  be 
alloiued. 

A  pnvtner  of  a  firm  sued  to  recover  a  debt 
vbich  was  leally  duo  L.-  ihu  liiui  on  the  alle 
gation  thai  it  was  due  to  him  alone,  and  his 
suit  was  dismissed  on  the  ground  tiint  he  had 
materiilly  ;tliure.l  i.liu  katcku.,!  .;Xccutca  b\ 
the  debtor  by  btrik.ug  out  tho  other  partner's 
same  without  the  debtor's  coussunt. 


Fraud    (Govtd.} 

Hrld,  that  the  other  partners  were  not 
precluded  from  suing  for  the  debt  on  behalf 
of  the  firm,  making  iho  first  mentioned  part- 
ner a  defendant  in  the  suit  2U  U  390  4 
Term,  U(  p  i?20  ;  33  C.  812  r>isiinguished. 

That  it  was  not  open  to  the  Court  in  such 
a  suit  to  give  them  a  decree  for  sucii  p'-rtioa 
only  of  the  cla-m  as  represented  their  share 
in  tho  firm.  A  partner's  own  fraud  commit- 
ted not  as  firmed  agent,  is  not  the  fraud  of  the 
firm. 

Questions  regarding  the  share  of  the  debb 
to  be  allocated  to  tho  partners  inter  se  can 
only  be  decided  when  the  account's  of  the 
partnership  are  taken.  MUNSHI  BASIRUD- 
DIN  MULIliICK  u.  SURJA  KUMAR  NAIK. 
12  C  W.  N.  716. 

23  l>ecree  — Suit  to  set  aside — Burden '^oi 
proof.     1  L.  N.  R.  20  Col.  1874  P.  I. 

24  D.cree — Givil  Procedure  Gode,  1882,  Sec- 
tions 108  and  540 — Suit  to  set  aside  exparle 
decree  and  sale  hdd  in  execution. 

A  suit  to  set  aside  an  ex  parte  decree  and 
a  sale  in  execution  thereof  as  fraudulent  is 
not  unmaintainable  meroly  because  the  plaia- 
tifi's  application  under  Section  108  of  the 
Civil  Procedure  Code,  1882,  had  been  rejected 
by  the  Court  that  had  passed  the  decree. 
RADHA  RAMAN  SHAHA  v.  PR  AN  NaTH 
ROY    5  C  W  N  757  -  28  Cal,  475  (P  C-) 

25  r^"cree  -  On  compromise  against  a 
min  r-- Procedure  to  set  aside-  Review  oq 
the  ground  of  fraud— Decree  OM.conipromise 
against  a  minor — Duty  of  Court  passing- Com- 
promise by  guardian  without  leave  of  Couri 
—  Discovery  of  new  and  important  matter  or 
evideuGS.     3  0  L  J  119  Col  1314  ;P    1. 

26  Decree  a  suit  to  set  aside  for  fraud  — 
Only  relief — Jnnsdiction. 

A  suit  to  set  aside  decree  obtained  by 
fraud,  in  which  no  other  rehef  wliatevor  is 
claimed,  cannot  be  n^aiutained  in  any  district 
outside  the  district  in  which  the  fraud  Avas 
committed  and  the  fraudulent  decree  Wiis  ob- 
tained, except  ut  der  special  circumstances. 
Mwa  Lai  Thakur  v.  Dhujiin  Jha,  IS  B  L  R 
App,  11  Abdul  Md.zauidar  v  Mah  med  G-.izi,  J 
LR  21  Gale,  605,  Pmu  Nath  Roy  v  Mahesh 
Ghandra  Ghowdhry  Moitm,.  I  L  R,  24  Galc^ 
546,  Kedar  N  ith  Mnheijc-,  Prosonna  Kumar 
Glial trij-i  5  G  W  iV  55.9.  Drhari  Lai  v 
PikJie  R  m  JL  Hj  25  A  48  Ni},t<irini  Dassi 
V  Nnndo  Loll  /iosv  I  L  R  26  Gulc,  908,  and 
Bibeemni  z  Abdoul  Aziz.  4  GLR  d66  niciied 
to  UMRAO  SING  r  H  Ml  DEO,  AWN 
1907  P  112=  4  A  L  J  392-29  A  418. 

27  Decree  of  snpeiiur  C<-vt/f — Whether  can 
be  declared  viod  by  inferior  Gourt—For  frauds 

A  Court  of  inferior  jurisdiction  is  com- 
petent to  declare  a  decree  of  a  superior  Court 
to  be  a  i;ullity  on  the  ground  of  fraud  if  other- 
wipp  it  h'lB  jurisdie'ion  to  entcrtaiji  th"  suit. 
10  C.  b\J  ano  1 1  W  N  65U  rel  to  — S  nRTHA- 
K\l»  M  MajLI  V  NUNDO  UaM  M  A  ITI  l\ 
C  Vv  N  579 

2y  Decree  obiaijied  by  fraud — Court's 
power  10  tieat  it  us  null  A  \V  N  1904  P  25  Col 
181  P  1. 
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29  Docieo  and  Execution  procoodinga — 
Irrogularily  cured  -Iiupropor  remind.  5  0 
L    J    328    Col    123D    V  I. 

30  Eraud  —  Decree  —  Suit  to  declare  a 
decroe  to  bo  fraudulont — •  Eurther  relief.  8 
0  L  J  485  Col.  701  l\  11. 

81  Decioo  laijtcd  by  fraud— Whole  suit 
tainted  by  fraud,  suit  to  set  aside  the  court 
sale  in  txoculion  on  the  ground  of  fraud 
after  rejections  of  applications  to  set  aside 
the  decree  and  tbo  sale.  G  0  W  N  473  -29  0 
895  Col.  875  P.  II. 

32  Eraud-- Decree  tainted  by  fraiid--Claim 
of  rent  at  a  higher  rate  —  Transferability  of 
holding  —  Cu.stom  or  usage.  8  0  W  N  172 
Col.  158  P.  II. 

33  Decree  by  a  moffussil  co-urt-  Original 
jurisdiction  uf  High  Court  to  set  it  aside— 
Suit  for  adiniuistratioQ  accounts  and  can- 
cellation of  certain  leases.  30  C  369  Col.  1425 
P.  I. 

34  Fraud -As  a  defence— Pleading  of  — 
Estoppel-Voidable  ontract-Uudue  influence 
C  B  L  R  592    Col.  266  P.    I. 

35  Evidence  of  fraud  vitiating  a  volun- 
tary couveyabce  —  Quantum  of  proof — Mis- 
joinder—Motico  of  assignment — Mahomedan 
Law  —  Musi  aq  —  Assignment  of  undivided 
share      4  B  L  ii  180  Col.  420  P.  I. 

36  Execution  sale — Waiver  —  Judgment 
debtor  foregoing  right    to    object    for    irregu 
larity     and      inadequacy     of    price     not     on 
the  ground  of  fraud.     6.  0  L  J   111.     See    exe- 
culion  sale  loaiver. 

87  Executory  contract  —  Fraudulent  as- 
signment. Actionable  claim  -Beneficial  in- 
terest in  moveable  property— Object  or  con- 
sideration.    10  0  W  N  755  Col.  284  P.  1 

38  Fresh  stahiUiy  period -Rent  Act  {XXII 
0/  lb8&),  ss  37,  48,  108,  cl.  (6)- Joint  tenanaj— 
Death  of  joint  tenant  Admission  of  heir  to 
holding  by  ncquinscence  —  Fiesh  statutory  period 
A  joint  tenancy  was  held  by  two  brothers 
K  and  S  Prior  lo  K.'s  dea'h,  which  took 
place  in  1304  F'asli,  the  staiutory  period  had 
expired.  0r<  K.'s  death,  his  son,  R.,  conti- 
Eued  to  cultivate  with  his  unole,  S.  jointly. 
The  landlord  issued  a  notice  of  ejectment 
against    S.  and  R.  for    1310   Fasli. 

Held,  that  section  48  of  the  Oudh  Rent 
Act  did  not  apply,  but  that  with  reference 
to  section  37ofiheAot  there  had  been  an 
admistioii  to  ihe  holding  by  acquiesceuoo  on 
the  pait  of  the  landlord  and  that  a  fresh 
statutory  period  commenced  from  1305  F'lsli 
—RAM  KUAll  u.  Lai  RHEO  PaRTAB  BA- 
HAUUll  SINGH.  Bd*j  3  D.  No.,  3  of 
1901 

89  Inference  of  withdrawal  of  doubtful 
claim  —  Findings  of  fact  —  Power  of  High 
Court  to  interfere  Guardian  and  niinnr  - 
Gross  negligence  of  guardian  —  Withdrawal 
of  defence  (  r  suit.  5  B  L  R  j74  ol  1250 
P.  I. 

40  Insanity— ^Coinmu! a' io-n  of  iusnlfficieni 
casi-  of  insani'y  in-o  a  cas  f  ivcakuess — 
■^'Weakness  —  Heliilcssness  —  Coinmutation  of 
iusu^fficieiU    case    uj   insanitii     i,iUQ  a  &a^>Q  of 
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loealcncss-— Fraud. 

The  appellant  brought  two  suits  tof 
the  cancellation  of  two  mortgage  deeds  grant- 
ed to  the  rospondont  by  E.  S.  the  appellant's 
father,  on  the  ground  (hat  E.  S.  was  insane 
and  that  the  deeds  were  obtained  by 
fraud. 

The  Court  of  first  instance  diamissed 
one  suit  and  partially  the  other.  The  Judi- 
cial Commissioner  of  Oudh  dismissed  both. 
The  theory  of  the  Court  of  first  instance 
was  tliat  while  F.  S.  was  not  insane  he 
was  helpless  and  weak  minded  and  the  re- 
spondent had  defrauded  him.  All  the  testi- 
mony which  went  to  mental  unsoundness 
in  F.  S.  went  to  insa  ity  in  its  orudest. 
and  most  palpable  form  and  there  was  no 
case  of  helplessness  or  weakness.  The  picture 
drawn  of  him  by  witnesses  was  not  of  a 
helpless  old  man,  but  of  a  raving  old 
man. 

Held,  that,  it  is  not  legitimate  to  com- 
mute an  insuf[i<;ieQt  case  of  insanity  into  a 
complete  case  of  weakness,  v/hen  the  type 
of  insanity  connoted  in  the  evidence  is  some- 
thiig  quite  different.— I>UROA  BAKHSH 
SINGH  V.  MIR21A  MUHAMMAD  ALI  BEG. 
7  0  C  287. 

41  Insolvent  debtor — Composition  with 
erediiots— Unoheduled  debt — Liability  of  ne- 
gotiated promissory  note — Fraud  —  Bar  lo- 
surit -Indian  Insolvency— 4  BLR  1907  P 
101  Col  57  P  I. 

42  Joint  suit  for  rent  against  intermediate 
tonant-Praad — Bfleot  of  a  decree  for  rent 
— Separate  collection  of  rent  by  oo  sharer 
landlord  from  under-tenants.  &  0  L  J  379 
Col  129  P    I. 

43  Judgment  obtained  by  perjury  may  be 
set  aside  in  a  fresh  suit  on  the  ground  of — 
Judgment  obtained  by  perjury  may  be  set  aside 
on   the  ground   of  fraud. 

A  suit  will  lie  tD  set  aside  a  judgment 
on  the  ground  that  it  was  obtained  by  fraud 
committed  by  the  defendant  upon  the  '  ourb 
by  committing  deliberate  perjury  and  by 
suppressing  evidence.  The  law  on  this  poind 
is  the  same  in  India  as  in  England.  -  VEN- 
KvTAPPA    N  \ICK    V.   SUBBA    NaICK,    l© 

M   L  J  59  =  29  M  179- 

44  Knowbik  of  — B-arden  of  proof  — Sale- 
fraudulently  disguised  as  gift  -  Suit  for  pre- 
liQiption  alleging  data  on  which  fraud  be- 
came known  a  plaintiff,  2?  A  540-A  WN 
(1905),    88.    Col    1815,    P    I. 

45  Fraud — Letters  of  administration  ob- 
tained by— Effect  on  suc-h  administrator,  12' 
G    W    N    80.2-35    C    955,    Col   230   P    II. 

46  Loss  to  two  innoc-eut  persons  by  fraud 
o\  third  party— Broker— Participation  in  pro- 
fits- Scope  of  authority- 6  OWN  429  Col 
S74    P    I 

47  Fraud  — Misrepresentation  withhold- 
ii  g  of  m-.tcrial  information.  T  B  L  R  653 
cJl    1538    P    I. 

I  43  M-rtgvge  Impeachment  by  subse- 
jqujni  auction-pure  a-.ur-Onus — Burden  of 
iProof-Fraudiilent    mortgage  6    C  W   N    AQS 
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€ol.  298  P  II. 

49  Natureof — Oral  evidence  as  to  contcnta 
of  documcuta — Fraud  — Want  or  failure  of 
consideration     8  B  L  R    217   Col  237  P  1. 

50  NoLico--Oraission  to  issue — Equity  of 
rcdemptiona  -  Physical  possession.  IOC  262 
Col.    1771  P  I. 

51  Notice — Purcha.so  of  value— Equity — 
Undervalue     2G  B  54-3  Col,  228   P    II. 

62  Of  agent  to  both  vender  and  purchaser 
Effect  of  fraud.  S^jOLEMaN  SOMJEE  v. 
RAHIMTULA  SOMJEE.  6  B  L  R  800- 
See  Vendor  and  Purchaser  and  Will. 

53  Occupancy  holding— Repurchaser  by 
the  purchaser  of  in  executor— Rent  decree  — 
No  Fraud     12  C  W  N  114    Col    151  P  II. 

54  Fraud— Oral  sale  of  land  folloiued  by 
unregistered   sale-deed. 

M  instituted  a  suit  against  K  for  the  re- 
covery of  purchase  money  on  account  of  a 
sale,  which  was  declared  invalid  in  a  previ- 
ous suit  in  which  M  was  a  party.  It  was 
contended  by  K  in  defence  that  M  was  con- 
cerned in  a  fraud  against  the  person  in  pos 
session  of  the  property  under  an  oral  sale 
from  the  original  owner  and  that  though 
the  amount  stated  as  the  price  was  paid  to 
bim,  it  was  merely  for  the  purpose  of  the 
amount  being  passed  on  to  the  son  of  the 
original  owner  who  executed  a  deed  pur- 
porting to  be  a  sale  to  K  on  the  understand- 
ing that  K  should  execute  the  sale  deed  in 
suit  in  favour  of  M,  and  it  was  urged  that 
the  plaintiff  being  in  pari  delicto  to  the  fraud, 
was  not  entitled   to  the  relief   asked  for. 

Held,  that  inasmuch  as  the  plaintiff  did 
all  in  his  power  to  effectuate  the  fraud, 
although  he  could  not  succeed,  the  purpose 
of  the  fraud  must  be  deemed  to  have  been 
carried  out  within  the  meaning  of  s.  84  of 
the  Trust  Act,  Hence  the  suit  should  be 
dismissed.  MUTHOO  RAMAN  CHETTY  v. 
I^RISHNA    PILLAI.     16  M    L   J    478  =  29 

M ,  72. 

55  Party  perpetuating — Can  not  be  allow 
ed  to  take    advantage   of  it    2    C  L  J    599 — See 
Equitable  Claim  No.  1. 

56  Perpetration  of — Relief — Execution  of 
decree — Sale — Purchase  by  one  of  two  decree- 
holders — Sale  set  aside — Suit  for  confirmation 
of  sale — Purchaset^s  fraud  towards  codcciee- 
holder. 

The  property  of  the  judgment  debtor  was 
sold  in    execution    of  a  joint    decree    held    by 
two    decree-holders    at    the    instance    of    one  i 
of   them  who    purchased  it.     He  paid  no  part  ! 
of  the    sale    consideration    in    cash    but  gave 
a  receipt  for  the    amount  of  the  decree  which 
was  in  favor  of    both  the  decreeholJtrs.     On 
sale    being    set    a.side    the    purchaser    filed    a  1 
suit    for     confirmation    of    sale     claiming    to  i 
have    purchased    the    whole   of    the   properly  i 
for   himself. 

Held,    that  the  suit  was  maintainable  but 
the    plaintiff    was  not    entitled  tc  a  decree,  as 
the   relief,   if  granted,    would   have  tnc  result 
of  making   him    the    sole    owner    of    the   pro-  j 
perLy     and   assisting    the    plaintiff   iu    perpo- 
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tra  ing  a  fraul    upon    his   co  decree  holder  — , 
20    All,    379    followed.     M\Tff(jliv     Dks'v 

JAMNA    Pit\SAi).    A  WIN  1303  P  69  = 
25  A   355 

57  Petition  of  compromise — lu  connec- 
tion with  fraud  for  review  of  the  deAee 
10    C  W  N  28G  Col:    1301  P  I. 

58  PlainlifJ-i  failure  to  prove  his  c  ise  of 

Whether  he    cm  be  '[fifmilted^»to  jsuppart  cai& 
on  different   ground. 

Whore  a  plaintiff  has  rested  his  case 
upon  fraud,  when  the  case  of  fraud  has 
failed,  he  cannot  bo  permitted  to  bupporb 
it  up'^n  an  entirely  different  and  incoasis- 
tont  ground.  Although,  therefore,  a  suit, 
brought  as  one  for  possession,  may,  iu  the 
discretion  of  the  Court,  where  tho  circum- 
stances of  the  case  perm.t  it,  be  c'^Qverted 
into  one  for  redemption,  on  the  a-ssu'^ipi-ioa 
that  the  mortgage  was  valid  and  biudiug, 
a  plaintiff  must  ordinarily  succeed  on  the 
case  he  has  made  in  the  plaint,  and,  un- 
less there  are  special  circum.tauots,  an  actioa 
instituted  for  purposes  absolutely  inconsis- 
tent with  redemption  cannot  be  converted 
into  an  action  to  redeem  5  rj  T.  T  ^oi 
3  C  W  N  325,  14  M  I  A  53,  1  H  L  C  605 
2  Phill  310,  1  K  and  J  671  referred  to 
GHURPHEGNI  ..  PURMESHAii  DayIl 
DUBEY,  5  C  L  J  653  =  24  C  223 

69  Plaintiff  pleading-Cioil  Court,  juris- 
diction of— Civil    Procedure  Code     882   $    H 

The  appellant  brough»  a  suit  against  the 
respondent  for  a  declaration  that  a  mort- 
gage-deed executed  by  him  in  the  latter'g 
avour  was  null  and  void  on  the  ground 
that  the  consideration  recited  therem  had 
not  in  fact  passed  and  that  the  deed  had 
been  executed  solely  with  intent  to  defraud 
the    appellant's    minor    brother. 

The  lower  appellate  Court,  without  go- 
ing  into  the  merits  of  the  case,  dismissed 
It  on  the  ground  that,  in  view  of  the  state- 
mentoftho  appellant,  who  pleaded  his  owa 
Iraud,    the    suit    was    not    maintainable 

Held,  that  the  suit,  as  brought,  being 
clearly  cognisable  by  the  Civil  Courts  under 
S.  11  of  Civ.  Pro.  Code,  the  lower  unnq. 
late  Court  ought  to  have  decided  it  on  t.ho 
merits.  THaKUR  HANITMAN  SINGH  v 
RADHE   LAL,   8   0  C  278 

60  Pleadingly— MaHrn.  i  n  pari  delicto  po- 
tior   est   coi  diiio    p.>ssidon  is— i'Va7/r2. 

Where  two  persons  concoct,  a  fraud 
against  a  third  party  they  cannot  p.oad  tha 
fraud  agaiP.st  the  third  party  but  are  not 
barred  from  pl.Mdingit  ngainat  eneh  other 
61  P  It  LS9.;,  f.llowod.  JlW  N  SINGH  v 
-^^j^^-    65.P   L  R  1905  =  25   P   R   1905. 

61  i'ie'iin>.gs-i  rond- Special ftaui  should 
be   given     T^sac  —  Prnctici\ 

Whero  fraud  is  set  up,  particulars  of 
it  must  hi;  given  and  it  must  be  ba  ed  upou 
a  specihca,tion  of  the  acts  relied  upon  a3 
constituting    frnud. 

Pei  .Chandravarkar,  J:— It  is  a  matter  of 
bupremo  importance  and  nrcns«i»y  that  a 
case    01    fraud    bhouiU    not  be   the    subject  of 
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n  moro  vaguo  allegation  in  the  plaint  or 
written  staU-mont;  but  that  it  shall  bo  sup- 
port(>tl  by  parLicuLu-s  ;  and  tliat  if  that  on- 
dition  is  not  conipliod  with,  the  party  re- 
lying on  a  case  of  fraatl,  shall  not  be  al 
lowed  to  raise  that  case  in  the  form  of  an 
issue.  It  is  generally  advisvblc,  iudeod,  when 
framing  an  issue  on  the  point  of  fraud,  to 
Bet  forth  in  tne  issue  itself  a  brief  stateme'it 
of  the  fraud  alleged,  or  at  least  to  refer 
to  the  passage  in  the  pleadings  whore  it 
is  specified.  If  this  be  inade  an  invariable 
practice,  the  door  will  bo  closed  to  vague 
aud    indiscriminate    allegations.     BALAJL  v. 

GANGxDiIAU.    10  BLR276-32   B  255 

62  Plea  of  to  suit  on  bond  -Necessity 
for  giving  full  particulars.  8  O  G  210  Gol^ 
268    P    I. 

63  Preference—  Hoiu  far  neassany  to  con- 
stitute act  of  insolvency.  Insolvents  Act,  Sec- 
tions 26  and  36—Pr^iperty  transferred  to 
trustees  by  insolvent— Vesting  of  property  in 
Official    Assignee. 

The  insolvent  having  been  held  to  have 
comn^itted  an  act  of  insolvency  by  the  exe- 
cution of  a  deed  transferring  the  whole  of 
bis  property  to  trustees  for  the  benefit  of 
his  creditors,  the  Official  Assignee  applied 
for  an  order  under  Sections  26  and  36  of 
the  Insolvent  Act  to  the  trustees  to  deliver 
over  the  insolvet)t's  estate  to  him.  The 
Court  granted  the  application  and  remark- 
ed that  the  order  would  n(>t  prevent  the 
trustees,  if  so  advised,  from  suing  the  Official 
Assignee  to -establish  their  right  to  the  pro- 
perty comprised  in  the  deed.  KURSONDaS 
BAMJEE   AND   OTHERS.     4  B   I.  R    154- 

64  Proof — Essential — Wrongly     placed 
Material   irregularity— 143   P    W    R  1908  Gol 
317    P   II. 

65  Property  obtaining  of,  by  abuse  of 
influence — Administration  suit— 30  C  369  Gol 
1757   P    I. 

66  Puffing  statements,  if  fraudulent — 
Administration  bond— Sureties.  12  C  W  N 
802  -3-5   G  955   Col    230   P   II. 

67  Rent  decree  — Landlord  and  Tenant- 
Mortgage  by  tenant— Sale  of  holding  under  a 
collusive  decree  fur  rent  in  favor  of  landlord 
—  Mortgagee's  line  against  landlord  pur- 
chaser. 

The  landlord  in  collusion  with  his  ten- 
ant obtained  a  decree  for  rent.  In  execu- 
tion he  himself  purchased  the  holding. 
The  tenant  had  mortgaged  the  holding  with 
a  third    party. 

Held,  that  the  lien  of  the  mortgagee 
continued  to  subsist  upon  the  land,  and 
the  mortgagee  had  the  same  right  agaii  st 
the  landlord  as  he  would  have  against  the 
mortgagor.  RAM  SAUAN  DAS  v.  RAM 
PERGASH    DAS.     82  C   283- 

68  Revenue  sale— When  to  be  set  aside — 
Fraud  of  co-sharer— Remedy.  32  G.  Ill  Col, 
38  P. II. 

69  Sale,  Application  for  setting  aside  for 
fraud  after  confirmation  maintainable.  27  A. 
702  Cul.  1131  P.  I. 
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70  Set  aside  sale — Rispondent  in  England 
— Servic  — Practice —Sale. 

Ou  tho  first  day  of  sale,  the  judgment- 
d'Obtoi'd  partner's  bid  was  not  acodptod  ind, 
on  the  second  day,  there  was  aomu  u  'doc- 
standing  between  hor  and  the  decreo  h  jldec 
not  to  bid  again-<t  each  other  but  that  sho 
would  get  the  property  back  for  ttie  am  junb 
of  the  decree,  and  bho  property  wa.s  purciiased 
by  the  decree-holder,  held  that  there  was  no 
fraud  on  the  part  of  the  decree  holder  which 
Would  justify  a  Gourt  in  sotting  aside  iiia 
sale.  S\TISH  GrtANDARA  MUKEHJl  v.  G, 
A.  R.  PORTli^R.     13  0-  W-  N    18 

71  Sale — Cancellation — Joi  .t  family  — 
Limitation.  5  C.  W.  N.  545-24  M.  887  (P.  G.) 
Gol.  1750  P.  I. 

72  Sale-Pdiitiou  to  cancel  fraud — Second 
appeal.     28  C.  4  Col.  1132  P.  I. 

73  Seeking  to  avoid  contract  on  the  ground, 
of  fraud  or — Undue  iufluence—ContracL  Act^ 
— Landlord  and  tenant — Kabuliyat  unfairly 
obtained— Onus — Ejcecutanta  —  Pleadings  —Pre- 
sumption. 

No  general  pc'osumptioa  exists  that  a  land- 
lord, even  an  influential  one,  can  so  dominata 
the  will  of  his  tenautd  as  to  induce  them  to 
mako  unconscionable  bargain  in  his  favour. 
That  a  kabuliyat  was  unfairly  obtained 
must  be  proved  by  the  pjrsou  who  alleges  it. 
It  is  not  enough  to  baldly  assert  that, 
fraud  or  the  like  vitiated  the  contract  15  0 
533  (P  C)  referred  lo.  RaJA  PROM  ADA 
NATH  ROY  BAHADUR  v  KINOO  MOLLAH 
alias  KALA  MIA.     8  C  L  J   315. 

74  Silence  when  fraudulent — Estoppel  by 
judgment — Purchaser  previous  to  suit.  32  G 
357  Gol    238  P  I. 

75  Undue  influence — Co  ersion.  1  0  G  63 
Col:  231  P  1. 

Fraudulent  concealment. 

1  Shamilaii  land — Property  capable  "of 
physical  possession.  86  P  R  1902  Gol  1773  P  I. 
Fraudu  eat  -Execution  proceedingrs. 

1     Aucuiou  purchaser's  rights — Sale    in    ex- 
ecution.    8  C  W  N  230.     Sae   Execution  of   de- 
cree sale.  Boiiafide  puixh  tser. 
Fraudulent  sale. 

1  By  hitsbdbnd  to  wife  to  defraud  creditors — 
Suit  for  possession  on  graund  of  foreclosure — 
Notice  of  foreclosure  held  invalid  —Decrnti  for 
possession  in  lieu  of  morlgagetnoney . 

Where  a  debtor,  wiih  a  view  to  defraud 
his  creditors,  executed  a  sale  deed  of  his  pro- 
perty iu  favour  of  his  wife,  purpjrtjng  to  ba 
in  lieu  of  dower  alleged  as  due  to  her. 

Hzld,  upon  the  circumstances  of  the  case 
that  it  mutiij  ba  held  as  tioiitious,  and  no 
effdcii  should  be  g.veu  to  it. 

In  a  suit  for  possession  as  owner  on  the 
ground  of  foieclosurci  of  the  mortgage,  if  the 
notice  of  foreclosure  is  held  a&  invalid  and 
irregular,  dcciee  for  possession  in  lieu  of  the 
morcgage  money  due  to  the  plaintiff  as  mort- 
gagee may  be  parsed  .n  his  favour  when  tha 
plain ti£f  is  by  the  terms  of  his  morigage  entitl- 
ed to  possession  DEVI  D.aS  v  KARM.  8  P  Ii 
R  1903. 
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Fraud    (Contd.) 

2  Sale  of  property  to  defeat  creditors.  3 
L  BJi  1903  P  18B  Col  :  585  P  I. 

Fraudulent  Transfer. 

1  Fraudulent  transfer -Burden  of  proof 
-5    B    H    213    Col    5S0    P  I. 

2  Fraudulent  transfer  to  defeat  or  deal 
croditors-5    B    L    R    255  Col    582  PI. 

3  INIoveablo  property — Validity  of — Bona- 
fido  deed  in  favour  of  creditors.  30  I\I  G  Col. 
582   P    I. 

4  Party  to  a  fraud  — Plea  of  — Estate  con- 
veyed to  a  bonamidar.  9  B  L  R  549 — 31  B 
405  Col   17    P  II. 

5  Plea  of  benami —Benami  transaction 
for  purpose  of  defrauding  creditors— 3  L  B 
R    190G    P  245    Ool   20  P    II. 

6  Of  Property  —  Illegal  intention  never 
carried  out  — Right  of  vendor  or  his  heirs  to 
get   hnch  property — Trusts  Act — Onus. 

Some  owners  of  property  transferred 
it  for  the  illegal  purpose  of  defeating  credi- 
tors, but  tbe  purpose  was  never  carried  into 
execution  ; 

Held,  that  tbe  vendor  could  not  recover 
the  property  from  the  vendee  in  possession, 
without  proving  that  the  fraudulent  purpose 
of  the  parties  to  the  sale  was  carried  out  ;  and 
that  the  vendor's  heirs  were  in  no  bettor  posi- 
tion than  the  vendor.  The  words  of  S.  84  of 
the  Trusts  Act,  1882,  clearly  indicate  that  it 
is  for  the  plaintiffs  to  make  out  that  the 
fraud  never  got  beyond  the  state  of  intention, 
and,  in  the  present  case,  the  defendant 
having  the  benefit  of  possession  the  maxim 
^Hwpari  delicto  potior  est.  conditio  possideatis." 
20  INI.  3-23,  23  C.  460,  C474i  referred  to.  RAGHO 
ATiMMiAM  V.  PURSnOTAM  JAIRAM.  4 
NLR26 

7  Fraudulent  sale  to  defeat  creditors  -Onus. 
A    debtor    being   pressed    by   his  creditor 

executed  a  deed  of  sale  of  certain  immoveable 
property  to  his  brother.  Subsequently,  the 
creditor  sued  the  debtor,  obtained  a  decree 
and  sued  for  a  declaration,  that  the  salo  was 
a  fraudulent  and  collusive  one,  in  order  to 
defeat  the  plaintiff's  realising  his  debt. 

Held,  the  circumstances  of  the  case 
showed  that  the  debtor  placed  the  property, 
by  means  of  the  sale,  beyond  the  reach  of  his 
creditors,  and  that  it  was  fraudulent. 

Held,  also,  the  burden  of   proving  that  lie 
bought    the    property,    in    good  faith  and  for 
valuable    consideration  lay    upon   him.    25  B.  j 
202  referred  to.  5  B.  L.  R.  142  lollowed.  THE 
DWE  V.  A.L.  V.  R.S.  ALLAGAPPA  CHKTTY. 

4  L.  B-  R  211. 

8  Suit  to  set  aside  a  conveyance  alleged 
to  be  fraudulent.  11  C.  W.  N.  889  34  C.  999 
Col.  584  P.  I. 

Freedom  of  Religion  Act    XXI  of 
1850. 

1  See   Act  XXI  of  1850   Col.    60,   61  P.  I. 

2  Unchastity  in  mother,  whether  disquali- 
fies her  from  inheriting— Ragunauthaua 
whether  authern  in  Bouthority  India.    YE- 


Freedon  of   Religion 

1850-     (Gontd.) 


Act   XXI   Of 


D\M:\rAL    V.  YEDANAY  AGA  MUDALIAR. 

18  M   L  J.  70-2  M  L  J  533  =  31  M  100. 

1     Fresh  contract — Promise  «vithout  conai- 
deration —Acknowledgment    on     an    account 
stated  — Fresh    contract  -Cause  of   action.     1 
L.  B.  R.  1900  1902  P.  190    'ol    515  P,  II. 
Frontier  Re^ulatian  II  of  1900 

1     Fiuntier  IhgidalLon  11  uf  lUQU  -Operation 
of. 

Regulation   II  of   1900  is   not   applicable  * 
to  a  suit   pending    at  the   time    when  it  came 
into    force,    for    there    is   nothing   in  the  Rq» 
gulation    which  is  retrospective  in    effect. 

Before  Regulation  II  of  1900  came  in- 
to force  the  District  Court  of  Hjzvra  had 
jurisdiction  over  the  Tanawal  and  Phulera 
tracts    of   the   Hazvra    District 

The  Niwib  of  Amb  and  the  Khan  of 
Phulera  occupied  a  somewhat  anomalous 
position  before  Regulation  II  of  1900  was 
passed  with  respect  to  Tanawal  and  Phu- 
lera tracts.  There  was  no  difficulty  in  su- 
ing them  in  the  Civil  Courts  in  the  ordinary 
way  and  in  gutting  decrees  executed  against 
them  within  those  tracts.  SAMUNDAR 
KUAN    V.    A'lTA    MO  n  AM  MAD.     104    P    L 

R  1904  (F  B)  =  73  P  R   190-1. 
Further   appeal. 

1  Suit  for  redemption  of  land  assesicd  with 
land  revenue.  -Acknowledgment. 

Plaintiffs'  claim  for  possession,  by  re- 
demption of  morigage  on  payment  of  Us.  70 
of  land,  the  thirty  times  j^am  value  of 
which  appeared  to  be  over  Rs.  250,  was  dis. 
missed  on  appeal  by  the  Divisional  Court  a3 
barred  by  limitation,  on  the  ground  that 
the  plaintiffs  had  failed  to  disclose  the  data 
of  the  mortgage  sought  to  be  redeemed. 
The  plaintiffs  preferred  a  further  appeal  and 
relied  on  an  acknowledgment  made  by  the 
defeudant-rc.«pondent3.  U  was  contended  for 
the  respondents  that  further  appeal  did  nob 
lie  in  the  case,  and  the  judgment  of  the 
Divisional    Court  was  right. 

It  was  urged  for  the  appellants  that 
further  appeal  lay  since  the  decree  directly 
involved  some  claim  to,  or  question  respect- 
ing, property  of  tbe  value  of  Rs.  250  or 
upwards. 

Hdd,  (1)  that  no  further  appaal  lay  ia 
the  case— 35  P  L  R  1903  (I'  B),  SO  21  PR 
1903  (E^  B),  distinguished;  P  R  94  of  1890; 
44  of  1883  (F  B) ;  132  of  1893,  referred  to. 
BIT  AG    MAL  V.  DIIOUNA.     82  P  L  R  1903. 

2  Value  of  suit— Suit   by   a    vurtg  igce  for 
possession  of  land  asse-^sed  to  revenue. 

The  value  of  a  suit  by  a  mortgagee  for 
possession  of  ^land  assessed  to  Government 
revenue  for  purposes  of  jurisdiction  is  30 
years  revenue.  No  further  appeal  lies  whoa 
such  value  i.s  loss  tlian  -R&-  250.  P  R  '5i5  of 
1892  {F.  B.)  is  not  affected  by.  P.  2?  ,  2J=  of  1903 
(F.  B.),  S.  G.  33  P-  L,  R.  1903  (F.  B  )  AT.MA. 
RAM  V.  ATRA.     81    P  L  R  1904' 

3  Punjab  Court  Acts   {XVIII  rf   183 ij,   as 
amended  by  Act  XXV  of  1899,  5..  iO^Land 
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Further;  appeal    (Contd.) 

suit — Claim  for  land  and  Jiouse, 

Upon  further  appeal  in  a  suit  for  pos- 
Bossion  of  hind  asseasod  to  rovetiuo  at  Us 
8-3  0  to.  which  was  added  a  claim  for  2/3rds 
of  a  house  valued  at  R«  59  1  0,  it  was  object- 
ed that  the  value  of  the  suit  for  purposes  of 
jurisdiction  being  less  than  Rs-  250,  for  thirty 
times  of  the  revenue  on  the  land  was  4^8 
245-10,  no  further    appeal  lay. 

Held,   that  the   objection    was  valid,    the 


Further  appeal ^^fCon^d;. 

-claim  as  to  house  did  not  affect  the  question 
of  jurisdiction.  PATEH  SINGH  v.  UHETU, 
100  P  L  R  1904. 

Further  wages. 

1  Future  wages— Decree  directing  pay* 
ment  of — Intention  of  parties  to  be  conai- 
dored-4  M  L  T  330,   Ool:   528  P  II. 


Gamblingr- 

1  Suit  to  recover  money  lent  to  enable 
borrower  to  gamble,  maintainability  of.  U  B 
R  1005  P7   (Contract)  Col,   280    PI. 

Garabling  in  Litigration 

1  Sale  by  person  out  of  possession — Mis- 
statement in  sale-deed  as  to  receipt  of 
consideration  money — Whether  sale  tainted 
on  the  ground  of.  9  0  W  N  477  Col.  458 
PII. 
Gambling  transaction 

1     Wagering    contract — Consideration    for 
pro-note  sued  upon.     1    LBR  1900--1902  P 
107    Col  516    P  II. 

Ganjam  and  Vizagapatam  Agency 
Court 

1  Point  not  decided  in  prior  suit — Appeal 
. — Jurisdiction  to  hear  merits  of  the  case  ge- 
nerally,    ML  J  1902  P  10  Col   966   PI. 

2  Agency  rule  20 — Times  no  bar  to  an 
action  against  the  trustee  himself,  his  repre- 
sentatives or  assigns,  except  an  assign  for 
valuable,     17  M  L  J  147  Col     1088  P  I. 

8  Agency  rule  31— Under  Act  XXIV  of 
1839 — Order  in  execution — Department  of 
Agency  Court  — Appealability  of  Liability  to 
be  reviewad  by  high  couit.  Remedy  open  to 
unsuccessful  party.     26.  M.  266  Coi.     48  P  I. 

4  Agency  Rules— Bute  XXXI- Act  XXIV 
of  1839,  Section  4— Civil  Procedure  Code  — 
Applicability  of — Attachment— Grant  for  main- 
tenance. 

Upon  an  application  under  rule  31  of 
the  Agency  Rules  for  Vizagapatam  district, 
prayiug  for  review  of  the  appellate  judg- 
ment of  the  Agent  to  the  Governor  at 
Vizagapatam,  against  the  proceedings  of  the 
Senior  Assistant  Agent,  it  was  contended,  (i) 
That  Rule  XXXI  gave  no  general  right  of 
petitioning  the  Government  but  only  pre- 
scribed the  channel  through  which  petitions 
tbat  were  otherwise  provided  for  should  pass; 
(2)  that  the  rule  was  ultra  tires;  (3)  that  the 
order  was  not  tbat  of  the  Agent  but  of  his 
Assistant;  (4)  that  on  the  merits  the  Agent's 
order  refusing  to  attach  and  sell  the  property 
(a  grant  for  the  maintenance  of  the  jadg- 
mentdebtor)  in  execution  of  the  decree  was 
not  right. 

Held,  (1)  that  Rule  XXXI  was  one  of  a 
substantive  character  and  was  not  intended 
merely  to  provide  for  the  formality  to  be 
observed  in  the  submission   of  the  petitions; 


(2)  that  the  rule  was  not  ultra  vivos  ;  {3) 
tbat  the  order  was  passed  under  the  autbor- 
ity  of  the  Agent,  as  was  expressly  stated 
tlvoyein  ;  ard  (4)  that  i  lie  order  of  the  Ageiife 
was  wrong  and  the  property  was  not  ex- 
empt from  attachment  under  the  proviso 
to  clause  2  of  Rule  XXXI,  by  which  alone 
the  Agent  was  bour.d,  the  provi;-iions  of 
the  (  ivil  Procedure  Code  being  not  applic- 
?>,ble  to  ih-z  Agency  tracts.  MAHARAJ  k  OF 
JEYPORE  V.  NELADEVL    18  M  L   J  15L 

Gaontia 

1  Bhet  begari—Lamberdar— Services  — 
Money  payments.  14  C  P  L  R  1901  P  73 
Col    176a  P^  II. 

2  Raiyali  land— Survey-number —  Tenant 
— Sub-tenant  —  Servant — Bent-free  land — Be- 
muneration—  Services. 

A  gaontia  in  the  Sambalpur  district  who 
cultivates  raiyati  land  is  the  holder  of  a 
survey-number  and  a  tenant  holding  from 
him    is  a  sub-tenant. 

A  servant  who  occupies  land  rent  free 
by  way  of  remuneration  for  his  services  ia 
a  tenant. 

Lalla  Lachman  Singh  vs.  Hariram.  ^I 
C  P  L  R  182)  dissented  from.  38  R  R  563 
23  L  J  Q  B  372  and  24  L  J  Q  B  54,  30 
L  J  C  P  253,  35  L  J  M  C  74,  13  L  J  0 
P  44  referred  to.  BaNDHU  GANDA  V. 
BALRAM   GAOTIA.     15  C  P  L  R  42- 

General^CIauses  Act  1868. 

1  S.  2  (12)— Agent  to  the  Governor  Vizaga- 
patam—Whether  a  District  Judge.  18  M.  L. 
252  Col.  796  P.  I. 

2  Tree  —Immoveable  property — Procedure 
in  sale  of  moveable  and  immoveable  property. 
BALBHADDAR  SINGH  t;.  PaRWAN  SINGH. 
5  0-  C  228.     See  Tree. 

General  Clauses  Act  X  of  1897- 

1  See  Act  X  of  1897  Col.  869-871  P.  L 

2  S.   7— Mistake    or    fault    of    ofiicialg    of 
Court-^-Revision.     6  O.  C  68  Col.  1354  P.  I. 
General  Clauses  Act  I  of  1899- 

See  Bfivgal  Act  I  of   1899  Col  164  F  II. 
General  Clauses  Act  I  of  1804. 

See    Bombay  Act  I  of  1904  Col  }i'^5  P.  11. 

General  partitioner. 

1  Capacity  of  advocate  to  sue  or  be  sued 
in  connection  with  professional  services.  4 
L.  B.  R.  1907  P.  55  Coi.  18  P.  II. 
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General  Relief. 

1  Mortgage— Effect  of  payment  of  prior  mort- 
gage by  subsequent  encuvibrancfs  as  against  in- 
tennediale  charge — ISJrw  relief  clahwd  for  the 
first  lime  in  aj'peal—Oeneyal  relief,  l^yer  f  >r. 

S.  c'.,  the  proprietor  of  a  villnge,  mortga- 
ged it  to  G.  P.  After  that  on  January  21sl, 
1890.  be  sold  the  property  to  his  mother,  ('. 
his  wife,  and  his  sou's  wife,  M.,  but  ho  conti- 
Euedtodcal  with  tho^  property  for  in  March, 
ItOO,  ho  executed  another  mortgage  to  G.  P. 
iu  substitution  of  the  former  deed.  G.  P. 
Buod  S  0.  and  the  three  women  for  possession 
of  the  vilbige  and  was  duly  placed  in  posses 
pion.  0.  and  M.  died  and  D.,  son  of  S.  0.,  be- 
came proprietor  of-§  of^the  village.  In  ]\Iay- 
1893,  D.  mortgaged  two-thirds  of  the  viUag.- 
to  the  plaintifi.  In  June,  1893.  D.  S.  C.  and 
C.  Bold  the  village  to  the  second  defendant  for 
Bs- 7,000,  of  which  Rs.  3,800  were  left  with  him. 
wherewith  to  pay  off  G.  P.  In  March,  1894, 
the  2nd  defendant  purchased  all  the  rightfc 
of  G.  P.  In  October,  1895  the  pi  intiff  it  sM 
tuted  the  present  suit  against  I).,  the  2ad  de- 
fendant and  S.  C.  for  recovery  of  his  mort- 
gage-money by  sale  of  the  property  mortgag- 
ed to  him. 

Held,  that  the  second  defendant  (vendep) 
having  acquired  the  right  of  the  1st  mortgagee 
was  as  much  entitled  to  use  it  as  a  sUieid 
against  the  2nd  mortgagee  as  is  a  first  mort 
gagee  who  acquires  the  rights  ol  the^  m.ortga- 
gor. 

Held,  further  that,  in  a  c-ase  like  the  p re- 
Bent,  the  second  mortgag;o  must  redeem  the 
first  mortgage  before  he  can  put  the  property 
up  for  sale.  In  the  present  case,  the  plaintifi 
did  not,  in  hisplaint,  exprcs-ly  abk  to  bo  allow- 
ed to  redeem  the  defeuda'i  D'rs  inoJtgage,  nor 
was  this  point  takon  iu  his  grounds  of  appeal 
but  his  plo  ider,  iu  the  course  of  his  argument, 
asked  thai  if  the  mortgaged  property  could 
cot  be  sold  subject  to  the  first  mortgage  the 
plaintif!  might  be  permitted  to  redeem  the 
first  mortgage  and  then  put  the  property  up 
for  sale. 

Held,  that  the  request  was  reasonable  and 
there  being  a  prayer  for    general  relief  in  the 
plaint,  sucli  perrait^sion  misfht   be    granted  to 
the  plainrif^.  GUil  PARSH^\D  v.  SAH  BIND 
EABAN  D\s.     8  0   0..  25i. 
Qeueral  aud»Specia!  power 

I  Of  attoriicy -Order  returnirig  an  appeal 
for  presentation  to  proper  court — Appeal 
against  Chief  Court -Appjlla,te  Juns(lu;;.ioi: 
of.     1  L.  B    \i.  1900  1902  P.  32  Col.    1435  P.  I 

Gharwara  dues. 

1     Suit  to  recovijr— Limitation    Act  8  0    C 
203  Col.  1920  PI. 
Gliatwal. 

i     Uight  to   grant    permanent    lease— How 
far  successors  bound— Suit    to  .set  aside  order 
under  Hection  llGof  the  Estates  VM^-titiou      6 
OWN  92  Col  1828  PI. 
Gbat  wa!i  Tenure 

1  In     Bai  kura     Horitability    pormanoncy 
-  Kesumpiion=rDismissal  — Legal    lucossity— - 
Document— Cancellation  of  0  U  W  N  636  Col 
1869  PL 

2  In  Baukuru—neritability— -Purmanency 


G  1  It  wjlU  Taa^ire    (Cxua.) 

—  Dismissal —Discontinuance  of  serrice  in 
(iffect  thereof  on  right  to  resume  lands — Ten- 
ure— Il-jrilability,  dotermiualion  or  resump- 
Lion  of  9  C  \Y  N  GG3  Col.  1927  PI. 

3  Local  usfigo  and  custom — Occupancy 
right— Gliatwali  Tenure— 1  G  L  J  138  Col  • 
157   P.  II. 

Qift. 

1  Absolute  interest  by  Tahi^dar  to  vest'  at  a 
fatine  time — Mahomedan  Law — Oudh  Estates 
Act  (i  of  1869),  ss.  8,  11,  12  d:  17, 

Farzand  All's  name  was  entered  in  Lists 
I  and  V  prepared  under  s.  8  of  Act  1  of  18G9 
iMauza  Kotwara  was  his  estate  or  part  of  it 
Bt;fore  his  Ueath,  he  made  a  gift  of  a  10  annas 
share  of  the  mauzd  to  his  second  wife  "-and 
after  her  death,  to  her  children.  " 

ire/(i,  that  as  Faizaud  Ah  was  a  Taluqdar 
and  grantee  within  the  meaning  of  Act  i  of 
1869  his  power  to  create  by  gift  intervivos  what 
in  English  Law  is  called  au  cotate,iu  reminder 
is  to  be  decided  with  reference  to  the  provi- 
sions of  that  Act  and  not  the  Mahomedan  Law. 

Held,  aho,  that  the  meaning  of  s,  17  of 
Act  1  of  1869  is  that  it  is  ruquisiiu  for  the  vali- 
dity of  a  gift  either  that  possession  of  the  pro' 
perty  should  bo  delivered  as  therein  provided 
or  Lha  glfb  sliould  be  registeitid  as  therein  pro- 
vidL-d  ;  ii.nd  that  conscquetiy  Farzand  All  waa 
competent  under  Act  1  of  1B69  tu  make  a  gift 
during  his  lifetime  of  an  absolute  interest  iu 
the  mauza  to  vest  at  a  future  time. 

Held  also  that  under  the  gifi  the  donee  did 
not  take  an  absolute  in  teres',  jh  the  10  annas 
share  of  »)iazt;3a  Kotwara  but  took  an  interest 
iu  the  share  for  her  life  only,  and  thai  ou  her 
death  the  absolute  interest  iu  the  share  vested 
in  the  donor's  children  by  her. — RAMLAL  v. 

JANI  nEG\M.    2  O  C,  244- 

2  Adopted  son  to  faf'-er— Fiduciary  rela- 
tionship—Father a»»d  adouVfd  son — burden  of 
proof  of  undue  influence."  30  M  169  Col.  259 
P  I. 

8     Alienation—  Widow's  power  of-Nccessity 

—  Acquiescence    of    revi  rsiouer.     gl    P    L   R 
1901  Col.  2121  P  I. 

4  Awau  of  Pind  Dadao  Khan  Tahsil  of 
Jhelum  l)istrict--Gift  by  father  of  self  ac- 
quirtdlandto  daughter  and  her  inheriting 
such  land,  disci i.ction  between,  as  affecting 
daughter's  powers  of  disposition*.  121  P  R 
ll'Oy  Col.  2108  P  1. 

5  By  a  parsi— Voidness  of  gift— Residue 
iiow  to  be  applied.  7  B  L  U  324  Col  1753  P 
I. 

6  By  widow— Collaterals  succession  — 
G:adezi  Sayads  of  Multan  District— ElTect  of 
euLryiiiwajibularz--PurclK.se  of  property 
claimed.     li9PLR    1901    Col  791  P.  IL 

7  Construction  of-  Words  "nlwoys"  or 
for  "ever" — Conduct  ef  paitics — Evidence- 
Limited  interest  33  A  324  (P.  G.)  Col  603  P  II. 

7  (a)  Cust<m  of  thu  I'unjab  gift— See 
Cust'.m  of  the  FiLujab  Gift  Col  764  to   772  V  II. 

8  Death,  nli;oss— Mushau-deed — I'os.-ls 
,ion.  S.-vLEH  MUFIAMMaI)  v.  MUSSaM 
MAT  ALLA     WASAL.     141   P     L    E      l^Oi 
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See  Muhamin'idan    Lena. 

9  Dood — Coiisirucbion  of  gift — SeeCoustruc 
tioii  of    died  of  gift  Col  332    to  535  P.  II. 

10  EdsouLialsof     Gill  to  an  agonl — Undur 
iulluenco— Transfer    of  i:>0:^>9ussion    not  necos 
sary  whon  gift   of  immovable    property  regis 
terod.     25  A  35B  Oi.l    730    P    I. 

11  Evidoiico  of — Transfer  of    possession- 
Colloctor'a  Book^--  raymeut   of    kist— C  B  Ij 
983  Col    152  P    I 

12  Fatliur  giving  land  to  sons—  Sons 
deed  —  Sous  wife  and  cliildron  suing 
father  for  possession —  Entry  in  revenue 
register  by  thugyi.  U  B  L  U  30—4  L  B  K 
231  Col    17-4    P    i. 

13  Imraovtmble  property — Deed  register- 
ed after  tlie  donor's  death — Validity.  10  B 
L  R  53G   Col  730  P  I. 

13  (a).  Imperfect  gift  not  construed  as 
tiust — Donor's  Intention  Act  {II  of  iSSi?)  Ss. 
6,   6. 

A  clear  intention  was  to  make  p.  gift, 
but  on  account  of  some  omission  on  the 
donor's   part,    that   intention    failed.* 

Held,  that  the  ('ourts  will  not  erecc  a 
trust  on  the  imperfect  gift  4  De  G  F  J 
274    F  34    Beav   623    Ditinguished. 

The  Courts  will  not  convert  what  was 
meant  to  be  out  and  out  gift  into  a  trust. 
The  intention  in  doubtful  cases  may  bo 
shown  in  favour  of  the  contention  that, 
although  words  of  present  gift  were  used, 
a  trust  as  meant  by  the  donor  or  settlor 
having  done  everything  in  his  power  to 
divest  himself  of  the  beneficial  ownership, 
more  especially  in  the  way  of  interest.  In 
the  case  of  an  unmistakable  intention  of 
the  donor  to  constitute  himself  a  trustee 
and  to  create  a  trust,  effect  may  be  given 
to  the  true  intention,  although  the  words 
used  indicate  a  present  gift.  The  question 
whether  the  donor  intended  to  make  an 
out  and  out  gift  or  only  to  create  a  trust, 
is  one  of  fact  in  each  case  17  Ch  D  416  L 
B    19   Eq  233  L  R  18  Eq  14  referred  to. 

For  a  gift  the  donor  must  intend  to 
part  entirely  with  the  property  at  the 
moment  of  completing  the  gift.  If  he  ex- 
presses that  intention,  but  fails  to  carry 
it  out,  there  will  be  an  imperfect  gift  which 
the  Courts  will  not  convert  into  ..a  trust, 
But  whore  the  donor  or  the  grantor  uses 
words  of  present  gift,  but  has  no  intent. on 
of  partying  with  the  property,  but  only 
with  the  beneficial  interest,  it  might  bo 
right  to  look  to  the  real  meaning  rather 
than  to  the  verbal  form,  and,  if  that  real 
meaning  can  be  positively  ascertained,  give 
efiect  to    it. 

It  is  clearly  necessary  to  the  creation 
of  a  trust  that  the  author  of  the  trust  should 
express  that  intention  in  some  words  which 
can  leave  no  doubt  that  he  did  moan  to 
accept  the  position  of  a  trustee.  Conduct 
which  mighc  be  deemed  conclusive  in  Eng- 
land is  very  likely  to  be  a  treacherous  and 
misleading  guide  in  India  where  the  condi- 
tions oi  life  are  oiten   widely  different  from 


Gift     (Gontd  ) 

those    which    prevail  in    the    west. 

-  Reading  S.  5  atid  G  of  the  Indian  Trust 
Act,  18i^,  togutlior,  the  legislaturn  eeoms  to 
have  imjant  tliat  a  spccifrc  oriil  doclaratioa 
of  trust  on  points  (a)  to  (d)  would  be 
cnougVi  to  create  a  trust  without  transfer 
where  the  author  was  himnoH  the  trustee. 
^UNCMEUSIIaVV  S.  NARIEWAI.A  v. 
AWDIOSUIR  S.  NERIELWLLL.^.  10  B  L 
R  1209- 

14  Income  of  immoveable  prcj;crty,  ita 
effect — Corpus  -  Interpretation  of  will.  2  A 
L  J  568  Col  501  PII. 

15  Land,  madeon  condition,  that  itwould 
be  liable  to  be  taken  back,  in  the  event  of 
donee  transfering  it  whuiher  repugnant  to 
the  original  trausler.  4  A  L  .J  708  Col.  560  P  X. 

16  Land,  on  Zem  ndari  Tenure — fcuit  by 
a  person  in  possci^sion  for  a  declaration  of  his 
title  to  certain  immo\eablc  prcperty.  3  0  0 
55  Col;  1910  P  I. 

17  Necessity  for  delivery  of  possession 
under  Mahomedan  Law  -  Subject  matter  of 
gift  remaining  in  Donor's  hands,  effect  of.  U 
B  R  1907  P  (budhist  Law  Gift)  Col. 243    P   II. 

18  of  debt  -Right  of  debtor  to  subject  that 
gift  was  invalid -Trust  of  inuiioveable  pro- 
perty—Creation of.     75  P  R  1903  Col.  544  P  I. 

19  Oral  gift  in  favour  of  daughter  of  part 
of  Taluka  by  Talukdar— Oi  al  gift  to  land  be- 
fore Transfer  of  Pri'perty  .\cL(lV"of  1882J  Pre- 
sumption. ITRAJ  KUAll  7;.  BAOHA  MAHA- 
DjlO  KUAR.     5  O    C   345 

See  Ondh Estates  Act  (I  of  1869)  S   13  (1)  22, 

20  Person  Desigpota — Will—Gonstriictioii 
—  Muha7ii)n  idan  Law  ~  Char iiabl&  beg^uest — 
Life  edate—Gifl  to  a  class. 

Where  the  vf'iU  provided  that  a  certaia 
property  was  givdn  by  the  testator  to  histhird 
daughter,  appointed  her  mother  as  a  trustee 
and  directed  that  the  rents  of  the  property 
after  payment  of  assessment  and  other  pro- 
per charges  should  be  paid  to  the  said  daugh- 
ter during  her  lifetim  ;  for  household  expen- 
ses and  on  failure  of  bar  descendants  after 
her  death  a  fourth  part  should  be  spent  ia 
charity  and  the  remaining  three  fourths 
should  be  distributed  acco»  ding  to  the  IMu- 
hammadan  Shea  Law  to  the  full  brothers 
and  sisters  of  the  said  daughter  and  after 
their  decease  to  their  descendants. 

Held,  tliat  the  daughter  only  took  a  life 
estate  and  the  one-fouit!i  given  in  charity 
failed  and  would  form  part  of  the  residue 
and  in  the  remaining  three-fourths  the  bro- 
thers and  sisters  v/ould  take  absolute  inter- 
ests. 

The  f-estator  gave  a  certain  house  to  his 
three  daughters  on  the  oondiiion  that  they 
would  not  sell  or  mortgage  the  h^use  but  the 
rent  thereof  should  always  be  paid  to  them 
in  equal  shares.  One  of  them  predeceased 
the  ti  stator. 

Held,  that  the  gift  could  not  be  treated 
as  a  class-gift  SALLAY  ^IOHaMED  JAP- 
PAR  V.  LADY  JANBAI.     8  B-  L-  R-  785- 

21  Possession — Oral — Hindu  Law — CiLS- 
tomary   Laio—MevocatiQn—EqiiUy    and   good 
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conscieucp. 

On  the  Gth  March,  1896  one  K.  L.  presen- 
ted peLilioiis  claitid  tlio  2-5lh  February,  18'JG, 
befoi-e  the  N7til)  'i\;hbildai-  in  which  Ijo  stat(;d 
that  he  had  gifted  cortaia  property  aituato  in 
two  vilhigLS  to  two  of  Ilia  nepliews  and  given 
possession  to  them  K.  L.  was  examined  and 
ho  repeated  the  contents  of  the  petitions 
stating  however  that  he  had  put  tlio  donees 
in  possession  on  that  day  and  prayed  for 
mutation  of  names  in  their  favour.  On  the 
19th  March,  189G,  he  sent  a  petition  in  wliich 
be  stated  that  tin  previous  appUcations  had 
been  made  on  the  understanding  that  lie  was 
to  bo  paid  Ks.  32,000  cash  and  that  nothaving 
been  paid  that  sum  he  wislied  to  revoke  the 
gift  under  which  he  had  not  yet  dehvered 
possession.  By  his  subsequent  conduct 
till  his  death  on  the  13t,li  Aprvl  189G,  the 
donor  showed  that  he  treated  the  property 
as  his  own  and  the  gift  as  invalid.  It  was 
found  that  possession  had  not  boen  pa&scd  to 
the  donees. 

lli'ld^  that  the  primary  rule  of  decision 
in  a  case  of  gift  in  the  Pan  jib  is  a  custom, 
and  according  lo  it  po.s.-ession  is  ordinarily 
necessary  to  complete  a  gift.  Under  Hindu 
Law  if  the  donor  has  done  all  he  can  to  per- 
fect his  contemplated  gift  he  cannot  be  com- 
pelled to  do  more. 

As  the  donor  bad  not  done  all  that  he 
could  do  to  perfect  the  gift  and  had  not 
actually  given  possession  the  gift  was  not 
complete. 

Held,  also,  that  it  would  have  been  con- 
trary to  equity  and  good  conscience  to  have 
given  the  effect  of  a  gift  to  the  statement  of 
an  old  man  siricken  with  mortal  disease,  who 
80  soon  withdrew  it  and  who  died  a  little 
more  than  a  month  after  I  L.  R.  XI  Cd. 
121,  aOJ-  135  rP.  C.)  follnvd.  OlTAUDHRl 
L1L.\  KlSHENw.  CHAUDHUI  HOIlA  RAM. 

p.  LR.  64of  i901. 

22  Registered  deed  of  gift — Poasession,  drli- 
very  of  — Transfer  of  Properly  Act  (IV  of  188:i. 
S,  123) 

Possession  of  certain  lands  was  claimed 
by  C.  D  under  a  registered  deed  of  gift  exe- 
cuted by  N.  N.  pleaded  that  no  title  was 
transferred  to  0.  D.  by  the  gift  as  it  was  not 
followed  immediately  by  posdes^iiou. 

Udd,  that  s.  123  of  the  Transfer  of  Pro- 
perty Act  did  not  mi\ke  delivery  of  poasessiun 
a  condition  procedotiL  to  the  pa>-ding  of  title 
under  a  properly  attested  and  r••iJ|^terc'd  deed 
of  gift  signed  by  the  donor,  Dlii-mii  Disv. 
Nistarini  Dasi,  14  Gal  ,  440  ;  B  li  LUimb.ii  v. 
BaiMani,%i  B.^m.,  234,  followed.  NONDU 
V.  OLIANDI  DUTT.     5  Q.   Q.  89. 

23  Registration  of  dt.cd—Ejfcct  of — Transfer 
of  title  though  nut  of  possession — Derogation 
from  grant. 

Tlie  execution  and  registration  of  a  deed 
of  gift  completes  the  donee's  title,  and  if  tho 
donor  remains  in  p^j^session  it  must  be  held 
that  hi£>  possession  llionceforth  was  that  of 
the  donee.  1903  A.  W.  N.  70  referred  to. 
BAJ  KUHWAK  V.  RAM  BU AROSE.    1  A-  L 
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J.  625. 

24  Reaidenco  of  donor  in  'property  given 
away- Validity  of.  K\N[>\TII  WMTVUj 
P>\NA    V.    MUS^^ALTAM  VIOETPIL  I'aKKU 

KUTTI.    2  M.  LT  180-30  M.  305.    i^ea 

Mohomedan  Law — Qijt. 

25  Keauiuo  to  such  charities  as  tbo  trus- 
tees may  think  dt.serving  whether  valid.  8 
B.  L.  U,  322  Ool.  78  P.  I. 

26  Sikh  Jat  in  favour  of  issue  from  a 
Mahomedan  woman— Vnlidity.  KIIU.SAL 
SINGH  v.  JAIMAL.  130  P- L.  R-ISOS-  iSea 
Aid  homrdan  Law — Legitimacy. 

97  To  a  class— See  WtU  and  Hindu  Lav) 
-Gift. 

25  To  idol  not  in  existence— Administra- 
tion suit— Kcvi-ioner's  right  to  maiutaia 
.•,uil.  ROJOMOYEE  D\SSEFi  v.  TIloY- 
LUKHO  MOHINEY  DaSSEE.  6  0- W-N- 
267  —  29  C-  260'  'See  Hindu  Law  licversiun- 
ers. 

29  To  an  undivided  family  as  such  — 
Valdity  of — Property  inherited  from  collata- 
I  l'^  A'cestral  pr>,>perty.  4  B,  L.  R.  257  Col. 
21GG  P.  I. 

30  Tiansfer  of  property  in  lieu  of  dower- 
debt  is  a  Hi'lo,  not  gift.  13  0.  W.  N"  160.  SeQ 
Col.  511  P.  II. 

31  Unregistered  instrument — Invalid — 
Donee's  possession  when  adverse — Plead- 
ing.    4  M.  L.  T,  327  Ool.  197f>.  P.  I. 

82  Will — Power  to  make  under  custom- 
ary Law — Power  to  make  will.  11  P.  L.  R. 
m03  Ool.  989  P.  I. 

33  Will — Suit  to  set  aside  alienation  by 
collateral — Collateral  not  joining  made  pro- 
forma  defendant— Estoppel  79  P.  R.  1905  Col 
989  P.  I. 

84  With  invalid  condition— Surplus  pro- 
ceeds to  be  taken  as  remuneration  for  services. 
SUGUN  BAT. KRISHNA  u.  KAZI  HUSstN. 
S7  B.  600  AT  514-  See  Mahomedan  Laui 
Giant. 

Good  faith. 

1  Fraudulent  conveyance-Transfer  to  ouo 
creditor.     27  B  322  Col.  579  P  I. 

2  Good  iaith,  in  prosecuting  a  suit  causes 
of  action  — Suit  founded  on  separate  causes  of 
action — Exiension  of  period  of  limitation.  4 
0  C  293    Col.    17G7  P  J. 

3  Meaning  of — Application  to  set  aside 
sale  under  S.  310  A  alidr  application  under  S 
311  withdrawn  —  Jurisdiclion  lo  set  aside.  5 
0  C  137  Col  151G  P  I. 

4  Cleaning  of  in  the  case  of  a  person  tak- 
ing a  negotiable  instrument  praclice-Will-Tes- 
taior  —  Income  given  for  life  but  property 
liable  to  be  devised  by  the  douec.  8  B  L  R 
921  Col  531  P  I. 

5  pre  i  nipt  ion  — Pat  chase^  money  actually 
paid — Good  faith  —Market  vulnr. 

Held,  that  market  value  is  no  test  of  what 
should  be  paid  by  the  preemplors  until  the 
price  mentioned  m  the  sale  deed  is  shown  nob 
to  have  been  fixed  in  good  faith.  The  price 
actually  paid  by  the  vondeea  may  be  far  above 
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tho  real  market-value  and  no  objection  can  bo 
takot)  by  u  pio- emptor  to  a  price  actually  and 
conuiuoly  paid  on  the  ground  Unit  it  is  a 
fancy  price. -P  L  R  75  of  1901  ;  S  C  123  P  L 
li  1901  referred  to.  NANAKClIANDu.  UAM 
CHAND.   99P  f-  R  1902. 

6  Proof  of  -WUoro  ono  pirty  atandd  m 
fiduciary  relationship  to  another— Uudue 
influence.     12    (^    W  N  1102  Col  623  P  II. 

7  Tost  of -Under  S.  53  T  PA  Bona- 
£do.     7  B  L  11  477    Col    581   P  I. 


8  TriLsi  — Property  — Notice— Good  fdith  — 
Trusts  Act  (II  of  1882),  S.  3— Sa.uQSi.t- Public 
^lace  of  worsliip. 

B.  D.  became  mahant  of  the  Nanak 
Shahi  Sangat  ou  tha  death  of  Balak  Das, 
and  came  into  possession  of  the  Sangat, 
shares  in  Knmal  Sarai,  and  the  whole  of 
Karwar  llolah  and  chah  Kbarak  Sen.  He 
Bubsequently  purchased  shares  in  Kamal 
Saree.  Ho  executed  and  registered  a  deed 
in  1891  in  which  deed  he  admitted  that 
the  Sangat  and  other  properties  were  trust 
property.  In  1892  he  sold  lands  in  chak 
Kharak  Sen  and  all  the  shares  in  Kamal 
Sars6. 

Held,  that  the  facts  that  the  Sangat 
was  a  public  place  of  worship  and  ancient 
religious  institution,  and  that  B.  D.  succeed- 
ed to  it  by  virtue  of  his  office  as  mahant, 
established  that  the  Sangat  was  a  trust 
property. 

Held,    also,   that    the   facts     that   grant 
was   made   to  a   mahant   of  the   Sangat,   a«d 
the  village   Karwar   Kolah   had  passed  from 
mahant    to    mahant     for    the    last    153    years 
or  so,  raised    a  strong   presumption    that  the 
village    Karwar     Kolah   was   trust   property. 
Besides     the    presumption     that    the   village 
was   trust    property    there    v/as   also   the    ad- 
migsiou    made  by  B.  U.  before    he  made  the 
transfer     sought    to   be   set    aside    that    the 
village    was    t'rust    property  ;    that   when    B. 
D.  succeeded    to  Karwar   Kolah    as  a  trustee, 
he    must   have     succeeded     to   chah   Kharak 
Sen    and   the   part  of    Kamal     Sarse     which 
were    not  purchased    by    him    as    a   trustee, 
for   he  succ^^eded    to  chak   Kharak    Sen    and 
the   part    of    Kamal     Sarse   which    were    not 
purchased    by  him    by  virlue    of  his    office  as 
mahant.      As    to    the   part     of    Kamal     Sarse 
which    B.   D.   purchased,    there    was  a  strong 
presumption     that    he   purchased     the   same 
out   of    money    which    came    into  his   hands 
as  tniJiaiU,    for    he  had   no  private    property; 
that    B.  D.  admitted   that    the    whole  of  chis 
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as  to  whether  B.  D.  held  tho  property  as 
tho  mahant  of  tho  Sangat  or  as  his  private 
property. 

Held,  therefore,  that  tho  transferees  did 
not  purchase  in  good  faith  wiLhout  notice 
of  tho  tru.st.-GANGA  DAS  v.  BaSANT  DAS. 
2  0  C  819. 

9  Want  of— Sufficient  cause,  meaning  of 
— Negligence,  inaction,  want  of  good  faith 
—  Appeal  filed  beyond  timo-4  OG  372  Col 
11  GO    P  1. 

10  Exclusion  of  certain  time  in  calcu.- 
laLing  period  of  limitation  prescribed  for  a 
suit— Due  diligence  and  good  faith— Want 
of  in  prosecuting  a  case— 4  0  C  281,  Col  1767, 
P  I. 
Goods. 

1  Delivery  of  within  reasonable  time — 
Measure  of  — Suit  for  remote  and  indirect 
damage-  5   O   0    328   Col  840  P   II. 

2  Lost   in   transit — Liability  of   Railway 
administration — Risk     note     by  consignor — 
Liability   of   Railway,   5   0  C    153,   Col   823,, 
P   I. 
Good  ■will 

1  Sale  of  good  will— Seller  not  entitled  to 
solicit  old   customers — Newspaper. 

Where  a  person  sells  his  good  will  in 
a  business  the  vender  after  sale  is  not  en- 
titled to  solicit  his  old  customers  to  the 
prejudice  of  the  purchaser.  Hence  where  the 
proprietor  of  a  newspiaper  soils  all  his  rights 
in  it  to  another  he  is  not  entitled  to  solicit 
the  old  customers  of  the  paper  when  it  waa- 
under  his  control.— UAMoDAR  LAXMAN 
DELE  V.  KASHINATH  WAMAN  LELE. 
9  B  L  R  812. 

2  Survival  of— Trust  Act.  3  B  L  R  606, 
Col  229    P   I. 

3  -Whether  of  a  partnership  forms  as- 
sets of  the  partnership — Suit  i'or  accounta 
and  profits  of  business  by  heirs  of  deceas- 
ed partner- Minority  — Effect  of— DissolutioQ 
of  partnership  business — Unrealised  assets 
outstanding  at  the  time  of  suit.  9  C  W  N 
537  Col  1749  P  I. 
Gordon  settlement. 

1     Effect   of -On  adoption   by  vatandar  — 
Oouseot  of  kinsmen    and    government.     27  H 
75    Col    2050  P    I. 
Goskain. 

1  Hindu  Laio — Grihast  Goshains — Succesi- 
siun — Custom — Adoption  of  chela  hy  widow  of 
deceased   Goshain. 

The    plaintiff   set  up  a  custom    as  preva- 
lent amongst   the    Grihaat    Goshains   of  Har- 


property    was   trust   property.     Chak  Kharak     dwar  and    other  places  adjacent  in  the  Unit 


Sen  and  the  evilire  share  in  Kamal  Saree 
were,  therefore,  also  trust  property  at  the 
time  when  B.  D.  made  an  admission  as  to  it. 
Held,  further,  that  the  transfereps  were 
bound  to  make  inquiry  as  to  the  authority 
of  B.  D,  to  transfer,  for  the  position  of 
B.  D-.  as  one  of  a  sect  of  fakirs  who  pre 
sumably  bad  no  prop(;rty  was  calculated 
to  put  them  upon  inquiry,  that  their  con- 
duct clearly  amounted*  to  gross  negligence 
in  that  they  made   no  inquiry    into  the  point 


ed  Provinces  whereby  the  widow  of  a  de- 
ceased Goshain  was  entitled  with  the  con- 
currence of  the  elders  of  the  seat  to  adopt 
a  chela  and  successor  to  her  deceased  hus- 
band. 

Held  on  the  evidence  that  such  custom 
W3.3  not  establis-hed.  Ramalakshmi  Ammal 
V.  Sivanantha  Pei  umal  Sethurayar,  14  Moo, 
I  A  570,  Khuggencler  Narain  Chowdhry  u. 
Shacupgir  Oghorenath,  I  L  R  4  Calc.  543, 
.and  Govind  Doss   v.  Ramstihoy   Jemadar,  1 
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Ooshain    (Contd) 

Fulton    217,  referred  to. 

Snnble  that  Iho  sect  of  Grihant  Gosbains 
living  mostly  in  those  provinces  at  Il^r 
dwar,  Dohra  Dun  and  other  adjacent  placo  , 
are  subjecr.  generally  to  the  ordinary  ruloa 
of  Hindu  law.  Collector  of  Dacca  v.  Jngat 
Chu/ider  Goswami.  I  L  R  28  Gale.  608  re- 
ferred to.  GlIIIAJJU  GIR  V.  DIWAN,  3 
A  L  J  7I7  =  A  W  N  1906  P  289-29  A 
109 

Government 

1  rre-emptlon  —  Wajib-ularz~Oovernment 
acqidring  land  pcrmancritly — Sale. 

When  the  Government  has  acquired  land 
permanently,  it  does  not  become  a  co-sha- 
ror  in  the  village  to  which  the  land  ori- 
ginally appertained  and  the  provisions  con- 
tained in  the  loajih  ul-arz  which  deal  with 
sales  by  co  .sharers  in  the  village  are  not 
applicable.  Tiie  Collector  of  Futtehpore  v. 
Syad  Yad  Ali  (N  W  P  H  G  R  1866.  p  88) 
and  Shcodub  Ram  Tcwari  v.  Raraadharee 
<N-\V  P  H  0  R  1869,  part  II,  p  35)  not 
applicable.— GAYA    SINGH    v.   RAJA     RAM 

SiNGH,  AWN  1905,    P   259=2  A  L 

J  787. 

2  Authority  of  Financial  Commissioner 
Punjab,  over  lifcigaiiou  in  which  is  concerned 
government.     101  P.  R.  1903   Col.    1633    P.   I; 

S  Contract  with  — Government  settlement 
— Obligation  of  under-tenant  — Rate  of  rent. 
GHOUR  CHANDRA  SAHA  v.  MANI  MOHAN 
SEN  32  C-  463-  See  Landlord  and  Tenant. 
Ooverncient's  Control. 

X  Over  Irrigation  Works  —  Control  and 
conservation  of  —  Functions  and  duties  of. 
28  l\l.  539  Col.  638  P.  II. 

2  Court  fees  payable  to— Withdrawal  of 
pauper  suit  with  permission  to  bring  fresh 
suit.     29  B  102  Col.  1591  P  I. 

3  Government  — Kist  whether  payable  by 
mortgagor  or  mortgagee— Bond  to  pay  S.  76 
— Transfer  of  Property  Act  — Contract  to  the 
contrary.     18  M  L  J  31  Col.  652   P.  II. 

4  Government — Liability  of — For  acts  of 
its  officers — Second  appeal- Government,  suit 
against.  1  C  L  J  355-9  0  W  N  495  Col.  59 
P.  I. 

5  Order — Release  of  confiscated  property 
by  Government  —  Construction  of  order  of 
release  —  Limitation  for  suit  for  possession 
after  release.  24  A  1  —  28,  1  A  169  Col.  2150 
l\  I. 

6  Position  of — In  land  acquisition  pro- 
ceedings— Evidence  on  which  award  as  to 
compensation  may  be  leased.  1  C  L  J  227 
Col.  841  P.  I. 

7  Power  of  dismissal  and  censure  over  its 
officers— Suit  against  government  — Notice — 
Crown  irresponsibility  of,  for  the  negligence 
of  its  servants—  Plaint — Cause  of  action,  state- 
ment of — Privileged  communication  —  Pub- 
lication— Evidence  Act  (1  of  1872)  S.  123  and 
124 — !Master  and  servant — Wrong  by  servant 
— Cause  of  service  —  Corporation — Principal 
and  agent  —  Reference  to  a  third  Judge- 
Statutory   bod) — Liability   ot  the   crown.     6 


Governmenl'd;  Control    (Contd) 

BLR  133  Col.  47  P.  I. 

8  Power  over  its  oflficors- Control  of — 
Government  as  to  dismissal,  reduction,  etc., 
of  public  servants — Act  of  state  —  Suit  for 
libel- Privileged  communication.  5  B  L  U 
30  Col.  43,  P.  1. 

9  Right  of — In  the  conservation  and  con- 
trol of  works  of  irrigation.  AMBALAVANA. 
PANDARA  SAUNA  DHI  v.  THE  SECRE- 
TaRY  OF  STATE  FOR  INDIA.  15  M  L  J 
251-  See  Madras  Compulsory  Labour  Act 
{I  of  1851). 

10  Rights  of  —  Settlement  of  Estate — A 
Talukdar  settled  with  on  terms  imposing  a 
trust  on  him-  Second  summary  settlement 
1858— Confiscation,  effect  of — Right  of  tha 
Government.  2  0.  C.  199--26  I.  A.  229  Col. 
6G5  P.  I. 

11  Right  of — To  acquire  land  necessary 
for  convenient  use  of  a  house--Government 
desiring  to  acquire  a  portion  only  of  property 
the  owner  wishing  tbat  the  whole  or  none 
should  be  acquired.     9  0  C  311    Col.  864  P.  I. 

12  Right  bo  distribute  watrr  for  irriga- 
tion works  — Right  of  government  to  con- 
tract— Injunction  against  government.  Tortg 
— Trespass — Oootinuing  i-jury  — 15  M  L"  J  32 
—28    M    72    Col    1806    Pi. 

13  Suit  against — Tr'^ffic  Superintendent 
of  State  Railway  bad — Suit  against  govern- 
ment— Secretary  of  State  to  be  supd  in  suit 
against  State  Railway.  4  0  C  133  Col  1196 
P  I. 

14  Suit  by — Power-of-attorney  to  insti- 
tute suit  not  necessary.  160  P  L  R  1905  Col, 
1203  P  I. 

15  Suit  joining  the  Secretary  of  Stato  ag  a 
co-plaintiff  by  the  assignees  from  tbeGovera- 
menb,  a  decree  can  bo  given  only  in  favour  ol 
the  assignees.     28  M  50o  Col  1979  V  I. 

Government  Officers. 

1  Suit  for  damages  for  breach  of  contract 
against  Secretary  of  State — Suit  in  conse- 
quence of  some  act  done  by  one  as  a  Govern- 
ment Officer  Small  Cause  Court  suit,  Second 
appeal.     5  O  C  403  Col  1262  P  I. 

Government  promissory  notes. 

1  Tiiuihter  of  int'MOst  in  nppiic-ibility  of 
act  9  0  C  174 Col  537  P  I 

2  special  tenancies  tinder  Jet  XVI  of  1887 
— Succession  to.  • 

Te'ia:  cies  created  by  Act  III  of  1893  are 
in  matters  of  succession,  governed  by  the 
rules  contained  in  the  Tenancy  Act  (XVI  of 
1887), 

Where  a  tenant  placed  in  possession  of 
the  land  in  suit  died  without  heirs  limited 
by  S  59  of  the  Tenancy  Act,  the  local  Govern- 
moot  was  held  to  be  justified  in  treating  tha 
grant  to  him  as  having  lapsed.  SAHIBZADA 
v.  JAW.^YA.    14  P  R  1908 

Governor  General. 

1  Power  ot  to  declare  place  of  busineag. 
5   C  W  N    257,  Col:  758  P  I 

2  Previous  consent  of  — For  a  suit  against 
a  sovereign  prince,  necessity  of.  2  C  L  J  163 
Col:    1202   P  I. 
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Gif£ima  Natham 

1  Free  bold  in — In  whom  vosta,  trespass 
on— Romedy— UAMAYA  i;.  THR  S1<:CUETA- 
11 Y  (;FST\TK  FOR  INDIA  IN  CO U NOIL. 
H  M  L  J  37  -  27  M  886  (F  B  ).-Sce  Madras 
liegiilaiion   XXVI  of   I60;J. 

a  Right  of  Revenue  aiitJioritUs  to  grant 
portions  of  grama  nnihnni --Common  Laio  of 
the  country— User  of  the.  silc  by  viVngr.is. 

By  tbo  common  Law  of  the  country, 
tlio  cor.tirol  of  "Grama  l^atham"  vests  in 
tbo  Revenue  autlioiities,  who  grant  portions 
of  it  at  tbcir  discretion  to  persons  who  ap- 
ply for  it  for  building  purposes.  Till  its 
such  grant  to  yomo  definite  person,  it  is 
usual  lot  the  villagers  to  make  use  of  it  in 
any  way  that  suits  thorn  best.  They  throw 
rubbish  on  it,  graze  their  cattle  on  it,  use 
it  as  a  latrine  and  the  like,  and  they  are 
rar^jly  interfered  with.  But  it  is  always 
understood,  that  this  use  is  permissive  on 
the  p\rb  of  the  Government,  and  that  the 
Guven.ment  has  the  right  at  any  time  to 
appropriate  it  for  any  special  public  purpose 
or  grunt  it  to  an  individual  for  building 
puvposcs.  THE  COLLECTOR  OF  THE 
GuDAVER!  DISTRICT  v.  JANNAVULA 
PEDDA  RENGAYYA.  4  M  L  T  440- 
Gr£^J:^d  children. 

i  Riipresenting  deceased  parents  — Budhist 
Law-luhcritcuce.  ILB  R  1900-1902  P  198, 
Col:   247  P  II. 

Grandsons 

1  Guindsous— Succession  pet  capita— iie- 
versi>ners — Widoiu,  property  acquired  by  — 
Pre^umplioa  regarding  moveable  'property -ac- 
quired by  Hindu  tvid-  w. 

R.  S.,  tbe  last  male  ov/ner  of  the  estate 
in  suit,  ditd  leaving  bis  widow  to  succeed 
Lim.  He  also  left  t  daugbl-n-s.  The  widow 
died  in  March,  1895.  In  August,  1895,  muta- 
tion of  names  in  respect  of  tba  aforesaid 
estate  was  effected  in  favour  of  D  B  S  and 
S  B  S  sons  of  one  of  tbe  daughters  of  R.  S. 
in  the  lifetime  of  their  mother,  and  they 
were  put  in  possession.  Thereupon,  R.  fc.'s 
father's  brother's  grandsons  sued  DBS  and 
S  B  S  claiming  to  succeed  as  reversioners  to 
the  estate  left  by  R  S,  both  immjveable  and 
moveable,  alleging  that  by  custom  they  were 
entitled  to  succeed  on  the  death  of  the 
•widow,  daughters  and  daughter's  sons  being 
excluded    from    inheritance. 

Held,  that  R.  6.'s  uncle's  grandsons  took 
per  capita  and  vsere  accordingly  entitled  to 
succeed  to  their  proportionate  shares  in  the 
estate  of  R.  S.  On  the  authority  of  Dewan 
Ran  Bijas  Bahadur  Singh  v.  Indarpal  Singh 
(2G  Col.  87i)  there  was  no  presumption  that 
proparty  acquired  by  a  Hindu  widow  is 
acc^uired  from  the  proceeds  of  her  husbands 
estate  in  her    hands. 

Hdd  that  therefore  the  plaintiffs-respon- 
dents should  have  actually  pioved  that  the 
moveable  property  in  suit  was  acquired  by 
the  widow  from  tbe  profits  of  her  deceased 
husband's  estate,  and  as  a  matter  of  fact 
this  not  having  been  done,  tbe  moveable 
property  la  question   was  held  to  be  not  part 


Grandson    {Comtd), 

of  her  husband's  estate.  DAN  BAHADUR 
SINGH  V.  MAHESU  BAKH^H  SINGH. 
3  0  G  89. 

Grant. 

1  Grant  consideration — Minerals — Inter- 
pretation of  grant — Reservation  of  minerals 
—  Right  of  grantor  to  have  egress  and  in- 
gross  and  to  work  mines,  1  0  L  J  526  Col: 
551    P  II. 

2  Construction  — Always  or  for  ever  per- 
petual—Grant—  Limited  interest— A  ward.  5 
C.  W.  N.  1901  P.  509-23  A.  324  Col.  503,  P.II. 

3  Grant— Construction  of  doubtful  Grant- 
Unequal  bargain —Undue  influence.  F,  W. 
HIGGIN8  V.  NOBIN  CHANDER  SEN.  H 
C-  W-  N-  809      See  Lease, 

4  Grant  -  Construction  of — Duration- 
Grant  by  a    Zemindar.     25  A.  1  Col.  369  P,  T. 

5  Construction —  Hill  tracts  retained  by 
Governraout  parlakimidi  Zemindari — Mali- 
ahs— Forfeiture.     9  0  W  N    553  Col.    238  I'  I. 

6  Construction  Jala— Meaning  of  artifi- 
cial channel  —  Customary  supply  of  labour  — 
Irrigation  works — Control  and  conservancy — 
Government,  right  of — Madras  Compulsory 
Labour  Act.  (I  of  1885)  15  M.  L.  J.  251—28 
M.  539. 

7  Construction — Land  in  Cantonment  — 
Resumption  of  land — Notice— Condition  pre- 
cedent— Compensation — Payment  of.  7.  B.  L 
R  735  Col.  476   P  II. 

8  Dispute  as  to  right  to  occupy  land  not 
covered  by  a  grant  or  lease  or  in  respect  of 
which  no  declaration  has  been  made.  1  L  B 
R.  1900  1902  P.  16,  Uol.  1442  P.  l" 

9  Maintenance  grants,  conptruction  of — 
Dur.ition  of- Indefiiiite  as  to  duration.  6  0 
W  N  I  Col.    534  P  II. 

10  Maintenance  grant — Construction  of — 
Use  of  the  words  and  proprietor  and  for  ever 
— Grant  for  life  not  intended  thereby.  23  A 
194  Col  586  P  II. 

14  Maintenance  grant,  duration  of  Khor- 
posh  grant  incidents  of  custom  family,  terri- 
torial bow  to  prove  mines — Holder  of  main- 
tenance grant,  not  entitled  to  open  and  work 
new  mines,  1  C  L  J  517  Col  732  P  II. 

15  Effect  of — Special  usages,  proof  of  pre- 
sumption—Life tenants-Rigbt  to  wark  mines 
— Custom — Maintenance  grant  in  Dhalbuum 
estate — Mines  new  and  open,  distinction  be- 
tween— Reversioner's  right  to  restrain  life 
tenant  from  woiking  mines  subsistence  of 
tenancy — Lessee's  Right--Onus  of  Proof  of  re- 
servation of  rights  in  the  grantor— Damages. 
2  C  L  J  20  Col.  731  P  II. 

16  Endowments  for  religious  purposes 
and  personal  grants — Applicability  of  S.  4  of 
Pensions  Act — Grants  for  charitable  pur- 
pose—Suit to  set  aside  order  imposing  full 
assessment-Jurisdiction  17  >I.  L.  J.  549—3  M. 
L.  T.  104  Col.  140  P.I. 

17  A  loidoiu  entitled  to  only  maintenance 
cannot  contest  grant  to  Thakurs — Maintenance 
limited  by  will— Concubines,  living  qy  thesame 
house — Residence, 
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Grant    (Contd.) 

A  testator  left  a  widow  and  an  adopted 
son. 

Held,  that  tho  widow  could  ask  for  a 
oonstruution  of  tho  will  only  in  so  far  as  it 
affectod  hor  claim  to  maintoiianco  and  not  of 
Mio  wholo  will  II  0.942,4  0.  W.  N.  G02  re- 
.erred  to,  and  could  not  question  tbe  validity 
jf  the  will  relating  to  tho  establishment  and 
maintenauco  of  certain    Thakurs. 

A  widow  cannot  be  deprived  of  hor  right 
to  maintenance  by  any  provision  in  a  Daya- 
bbaga    will. 

Per  Oaspersz,  J. — The  amount  of 
maintenance  fixed  by  the  testator,  when  it  is 
not  a  nominal  amount  and  not  contrary 
to  any  provision  of  Hindu  Law,  cannot  be 
varied   by  the    Oourt. 

Per  Coxe,  J.— The  husband  has  no 
right  to  reduce  the  amount  of  a  chaste  widow's 
maintenance  below  the  proper  provision, 
which  has  to  be  calculated  on  (1)  the  value 
of  the  estate,  (2)  the  position  and  status 
of  the  deceased  husband  and  tho 
widow.  Great  weight  should,  however,  bo 
attached  to  a  statement  in  the  husband's 
will  as  to  tlie  amount,  not  as  a  legal  limi- 
tation to  tho  widow's  right  but  as  evidence 
of  what  in  the  husband's  estimate  a  lady 
in  the  position  of  his  widow  should  need. 
But  a  husband  may,  vyithin  limits,  lay  down 
that  his  widow  shall  forfeit  her  maintenance 
if  she  does  not  live  in  the  family  house. 

Per  Oaspersz,  J — A  Hindu  widov/  is  not 
obliged  to  live  a  life  of  ascetism.  She  is 
bound  to  perform  various  religious  social  and 
domestic  ceremonies.  She  is  not  entitled  to 
a  bare  subsistence  or  a  starving  allov^ance. 

Under  tho  will  tho  widow  was  to  receive 
Ks.  125  a  month  as  maintenance,  provided 
she  lived  either  in  his  house  at  Madhupur  or 
his  house  at  Benares  and  it  was  found  that 
testator's  concubines  lived  in  the  Benares 
house  and  tho  Madhupur  house  was  unin- 
habitable, and  the  widow  proposed  to  live 
with  the  adopted  son  in  Oa^cutfa. 

Hdd,  {yer  Curiam)  that  she  had  jjst 
cause  for  refusing  to  live  in  the  Madhupuc  or 
Benares  house,  and  a  sum  of  Rs.  320  a  month 
was  a  proper  allowance  for  her  maintenance 
under  the  circumstances  and  the  said  (\mount 
should  bo  made  a  charge  upon  the  est.ate. 

Seinble.  Gifts  to  idols  which  are  to-  be 
establishtid  after  the  testator's  death  are  bad 
in  law.  2  0.  W.  N.  295-25  0.  405,  6  ').  W.  N. 
267  29  0.  2G0  (27:3),  7  0.  W.  N.  lil,  30  G.  521.  7 
0.  L.  U.  278  relied  on.  PRQMOTflA  NATII 
ROY  V.  NAGENDriABALA  OriAUDilRANI. 
12C.  W.  N  808  =  8  C.  L- J.  489- 

18  Favourable  rate  of  rent — Resumption 
g^aut  at  favourable  rate  of  rcnt>Conversion  of 
rent— Free  grant  into  perpetual  lease—Eject- 
ment of  grant-holdor  by  notice  under  Rent 
Act — Possession,  suit  for.  4  0.  0.  261  Ool  044 
P.  II. 

19  For  maintenance— Duration  of  injunc- 
tion—Lease— Goal  8urfaco--Riabt3—  Subsoil 
rights— Mineral  right— Landlord  and  tenant 
—Transfer  of    property.    9   0  W.   N.  1073-15 


Gi'aut     (Contd.) 

M.  L.  J.  379,  Col.  449  P.  I. 

20  Grant  by  Gjvcrnm'irit  of  the  revenue 
of  a  viUaya  as  a  unit  of  asspsmient— Culti- 
vation by  (jrantee  of  uncultivated  or  u>ias- 
scsscd  laii.d  —  Orantee  can  do  so  and  profii 
thereby. 

Held,  that  when  Government  grants  tho 
rovcnuo  of  a  village  considered  as  a  unit 
of  assessment,  and  in  course  of  f.iraa  tho 
grantee  is  able  to  bring  under  cultivation 
land  which  had  previously  been  uncultivat- 
ed or  even  unasses-ied,  it  is  op^n  to  him 
undor  the  grant  to  do  so  and  to  profit  by 
tho  now  cultivation.  B\LVANT  RAM- 
OHANDRA     V.     SECRETARY     OF   STATE. 

10   B   L  R  531. 

21  I:i  favour  of  temple — Perpotuity — 
Presumption — Annuity  granted  to  defray 
temple— Expenses  — Charge  upon  village  out 
of  profits  of  which  it  was  to  be  rojil'sed— Ooa- 
strucLion   of    document.     4  (J  0    61,    Col  2170 

22  Interest  created  not  inalienable  where 
tenure  has  been  created  by  a  d -ed  which 
makes  it  rcsumablo  on  the  failure  of  the 
heirs  of  the  grantee — Registration — Omisaioa 
to  apply  for  —  Forfeiture —Alienation  —  Re- 
sumablo    tenure.     1  C  L  J    557  Ool   413  P  II. 

23  Interpretation  of  —  Roscrvatim  of  mi- 
nerals— Right  of  grantor  to  have  ogress  and 
ingress  and  to  work  mines  1  0  L  J  520  Ool. 
551  P.  II, 

24  Khorposh  or  maintenance  grant  in 
Dhalbhoom  Estate  —  Nature  and  rights  o£ 
such  grant — INIines  new  and  open — Distinc- 
tion between  rcversion.r  right,  to  restrain  life 
tetiant  from  working  mines — Subsistence  of 
tenancy.     2  0  L  -J  20  Col.  731  P.    II. 

25  Law  of  Oudh — Rt-  grant — Oonstructioa 
—  Ambiguity —Occupant-Release  of  conGscat- 
ed  property  by  government— Oonstructioa 
of  order  of  release— Limitation  for  suit  for 
possession  after  release.  24  A  I — 28  I  A  169 
Col    2150  P  I. 

28  Lease  — Grant  as  a  Zamindari  village 
— Form  of  suit— Jurisdiction  of  Civil  and 
Revenue  courts — Oudh  Rent  Act — Limitation- 
Act  11  art  91—120,  6  0  W  N  849—29  I  A 
203-25    A    I    Col    421  P  I. 

27  Limitation  Act— Knowledge  of  the 
agent  is  the  knowledge  of  his  principal.  3 
O  0  55  Ool  1910  P  I. 

23     Maintenance     grant— Khorposh    grant 

—  In  j  jiictionlease —  Coal— Surface  rights — 
Subs  <il  rights-  Mineral  right— Landlord  and 
tenant— Transfer  of  property.  9  0  W  N  1073 
Col  449  P  I. 

29  Custom— Alienation — B\buana  property 

—  Maintenance.  Grant  of  land  in  lieu  of — 
Famihj   Custom — Durbhangi    Raj. 

Bibnana  property  giantcd  by  the  Ma- 
haraja of  Durbhar.ga  to  tho  junior  mala 
members  of  the  Raj  family  to  be  enjoyed 
by  them  in  lieu  of  money  maintenance, 
suliict  to  the  proprietary  rights  of  the 
grantor  Maharaja  and  to  his  ultimito  claim 
as  reversioner  on  extinction  of  the  grantee's 
descendants  in  tho  male  line,  is  alienable 
and   liable    to   sale   iu   execution    of     decrees 


(    1091    ) 


DIQFaST   OF    OIVIL    CASES 


(     1092    ) 


Grant    (Contd.) 

Rgainst  tho  grantoos  and  h\n  dopcondants. 
RAMESHW A U  SINGH  u.  J  I  B  IC  N  D  A  U 
SINGH,    9  W  N  Cal  567=32  C  683. 

SO  Oudli  Estatos-Talrtkdari  e.stalc-Grant- 
Fjiitry  oi  jiamo  in  list.  10  0.  oG.  See  Oiidh 
Eslnic  Act  (I  of  1869)  S.  2,  3,  7,  8. 

31  Hint  free  grant  under  judicial  decision — 
Ei'sjini prion  — Revenue  Act  (X  VII  of  1876),  S.  52 
and  r>rt  {a). 

Tho  appellant's  father  granted  certain 
lands  frcG  of  rent  to  the  retipondont's  father 
who  died  in  1888.  After  his  death  the  appol 
lant  ejected  the  respondents  from  tlie  lands 
Tie  respondents  instituted  a  suit  agaiiist  the 
BppolUvut  in  a  Civil  Court  to  recover  p.).ises- 
Bion  of  the  lands.  The  suit  was  finally  dec- 
reed ill  second  appeal  by  the  Judicial  Com- 
missioner, holding  that  the  grant  was  a 
heritable  one.  The  appellant  thuu  applied 
under  section  53,  Oudh  Laud  Revenue  Act, 
to  have  it  declared  that  the  grant  was 
liable  to  resumption.  The  District  Ju'lge  dis- 
missed the  application  on  the  ground  that  the 
grant  was  *'  held  rent  free  under  a  judicial 
decision  "  within  the  meaning  of  clause  (a)  of 
section  55  of  the  Act.  The  judicial  decision 
.to  which  the  District  Judge  referred  was  the 
decision  of  the  Judicial  Commissioner  above 
mentioned. 

Held,  that  land  cannot  be  said  to  be  held 
lent-free  under  a  judicial  decision  unless  it 
is  by  virtue  of  such  decision  that  the  tenure 
is  rent  free.  In  the  present  case  the  tenure 
was  rent-free,  not  by  virtue  of  the  decision 
referred  to  but  by  the  virtue   of  the  grant. 

Held,  therefore,  that  the  lands  were  not 
held  rent  free  under  a  Judicial  decision,  with- 
in the  meaning  of  section  55,  clause  (a),  Oudh 
Laud  Ravenue  Act  and  that  the  provisions  of 
sections  52  and  53  of  the  Act  vw'ere  applicable 
to  the  grant.  AMIR  HASAN  KHAN  v.  GO- 
PALRAM.     4  0- Cm  252. 

32  Kesjudicata — Decision  in  suit  foe  re- 
sumption of  grant.  5  0,  0.  97,  See  Oudh 
Land  Revenue  Act  XXII  of  1876  S.  53  and  Res- 
judicata. 

83  Resumption — Grant  — Under-proprie* 
tary  tenure— Revenue  Act  (XVII of  1876),  ss.  25 
and  53. 

The  pUintiff's  father  executed  in  favour 
of  the  defendaut'ci  father  an  instrument 
whereby  he  leased  to  him  in  parpotuity  one  of 
the  villages  of  his  taluka,  in  lieu  oi^quru- 
dachcluna.'  The  lessor  stipulated  in  th<^  lease 
that  the  lessee  should  pay  to  him  the  Govern- 
ment Revenue  of  the  village,  and  should  bo 
entitled  to  enjoy  the  rest  of  the  profits  ;  and 
that  he  and  his  descendants  would  not  take 
back  the  village.  The  plaintifi  applied  for  a 
declaration  under  section  53,  Act  XVII  of 
1876,  that  the  grant  of  the  village  was  liable 
to  resumption.  The  defendant  contended  that 
the  instrument  created  an  underpreprietary 
tenure  aiid  that  the  grant  was  therefore  not 
liable  to  resumption. 

Following  the  Select  Case,  No,  263,  held 
that  tho  grant  of  the  village  was  one  within 
the  meaning  of  section  52,  Oudh  Land   Re- 
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venue  Act. 

IJfid,  also,  that  the  grant  was  virtually  the 
'^lantof  an  undur  proprietary  right  in  the 
villngoata  favourable  rate  of  rent  and,  as 
snch,  was  Ih.blo  to  resumption,  SARABJIT 
SINGH  V  BADlll  NATH.     8  O  C  268- 

84  Revenue  fret; — Proprioior,  moaning  of 
— Rosomption     3  O  C  325  Col  55G  P  II. 

85  Tioyal  share  of  the  revenue  given  in  com 
mutation  of  a  cash  payable  as  a  palanquine 
allowance  must  bo  construed  strictly  in  favour 
of  tho  crown  and  prima  facie  a  grant  o  ily  of 
the  revenue  7  B  L  R  497—29  B  480.  See  for 
other  facts  Cols  :  111,  HI,  832,865,  1828  P  I 
and  202,  560,  723  P  II. 

S6  Sale  of  the  village  in  question  under 
the  provisions  of  .Act  XI  of  185J  Suit  by  pur- 
chaser for  recovery  of  pos->ession  or  for  assess- 
ment of  rent  and  mesne  profits — Right  creat- 
ed under  grant  an  encumbrance.  35  C  931 
Col  :  47  P  II. 

87  Surface  rights— Grant  of — Landlord  and 
tenant-- Mineral  rights.  Reservation  by  lessor 
of — Lessee  entitled  to  work  the  underground 
minerals. 

When  the  surface  land  is  granted  and 
the  minerals  are  excepted  or  when  minerals 
are  grantt  (]  and  the  surface  land  is  excepted 
such  powbi-s  as  are  necessary  to  got  the  mine- 
rals are  granted  or  reserved  as  the  case  may 
be  as  a  necessary  incident  of  the  grant. 

The  reservation  of  tho  mineral  rights  or 
the  grant  of  such  rights  apart  from  the  sur- 
face rights  must  be  taken  !o  carry  as  incident 
to  it  the  power  not  only  to  go  upon  the  land 
and  work  the  minerals  known  to  be  under- 
ground but  to  go  on  the  laud  and  conduct 
the  ordinary  preliminarj^  operations  by  bor- 
ing or  otherwise  to  ascertain  (when  it  is  not 
known)   if  there  are  minerals    underground. 

A  lessee  of  underground  riglits  is  entitled 
to  exercise  all  the  rights  which  a  proprietor 
of  the  minerals  may  reasonably  exercise  upon 
the  surface  lor  the  purpose  of  conveniently 
and  economically  winning  the  minerals.  KU- 
MAR   RAMESSUR   MaLIA    y.  RAM    NATH 

bhattacharjee.   10   C.W.N  17- 

88  status  of  —  Muafidar  of  resumblq 
grant.     6  0  C  110  Col  1570    P  I. 

89  To  Inamdar-Grant  of  share  of  revenue 
or  soil— Burden  of  proof— 7  B  L  R  439  Col 
939    P  II. 

40  Truet— Grant— Faith.  2  0  C  319.  Sea 
Faith    No  8. 

41  Of  village  by  Government  to  mem- 
bers of  joint  family — Joint  tenants — Tenants 
in  Common.     27   A   310  Col   535  P  11. 

Grant  by  GovernmeDt. 

1     Possessory    title,  nature    of, 

L.  died  leaving  a  widow  a>id  an  only 
minor  son.  The  widow  was  recorded  aa 
the  owner  of  half  of  the  property  left  by 
L.  and  obtained  possession.  The  sou  was 
recorded  as  the  owner  of  the  other  half. 
The  widow  retained  possession  for  many 
I  years.    She  granted  her   possessory  title  by 
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a    registerod     doed     of    gift     to    one    R.,    hor 
Btep    daughter's  9'>n,    but  she   still    reinainod  \ 
in    posoesriiou      Subsequoi.tly     she    so'd     hor 
porfsosoory     titlo    to    bho    prosonb     d'jfoiidaut. 
At  the    suit   of  R.    to  rocovd'    p)S'^os:s:oa 

Hdd,  that  the  pissession  which  the 
widow  of  L.  had  of  the  properly  was  a 
p.'ssossiou  good  against  all  the  world  but 
the  true  owner,  aud  shu  waa  in  p.>ssessioa 
of  ;ui  estate  whioh  sho  might  dispose  of  in 
any  way  as  if  she  had  an  absolute  inde- 
feasible   title    to  it. 

That  having  once  disposed  of  the  whole 
of  that  estate  by  gift  to  the  plaintiff  it  was 
no  longer  in  her  power  in  deroga'-ion  of  the 
gift  to  sell  ihe  same  proparty  to  the  de- 
fendants. 2i  All  137  fo' lowed.  W  N  Alt  1903 
p  70  referred  to.  P.MILWAN  SINGH  v.  RAM 
BHAROSE.     1  C  L  J  625- 

2     Construction     vj    docuinp.nt— Intention — 
Conduct  of   parties— Grant -PailUion. 

Under  a  compromise  the  Zamiudari  of 
Nidadavolu  was  sold  to  liquidate  the 
debts  of  the  Zamindar,  and  it  was  purchased 
by  Government.  In  l8il  in  satisfaction  of 
arrears  of  maintenance  and  of  all  future 
payments  S.  an  '  /.,  the  representatives 
oi  a  younger  branch  of  the  Zimindar*s 
family,  were  placed  by  Govornmeot  in  pos- 
Bession  of  certain  villagps.  On  the  death  of 
widow  of  iS.  a  dispute  arose  between  har 
daughter's  son  and  parsons  who  claimed 
under  V.  or  the  Zamindar  as  to  whjther  S. 
had  acquired  an  absolute  title  to  the  villages 
in  question. 

Held,  that  the  orig'Q  of  the  title  to 
tbe  villages  was  in  a  grant  from  the  Go- 
vernment and  uou  from  tlie  Zimindar, 
who  at  t'ae  time  of  the  iraisiotion  had  no 
estate    of  which    he  could   make   a  grant. 

That  taking  into  oonsid  ration  subse- 
quent partition  proceedings  in  which  the 
villages  coucerned  were  included  and  the 
history  of  the  case,  no  doubt  was  left  that 
abiolute  title  passed  to  S.  and  V.  by  the 
grant,  and  that  by  partition  the  title  was 
perfected.        R\jA       RAJAJEE     BAHADUR 

GAHU  u.  Raja  partuas  vR\Dni  appa. 
ROW.  IVI  L  J  1903  P  125.  8  C  W  U  105 
=2()  M  :i02,  30  I  A  14  P  G. 

3  Inam— Succ/'s.sio>i  — Inam  title —Iiiter- 
^relation   of  -R,:guLitio'i    XXV   of  ISOH. 

In  this  case  tho  inani  was  granted  ori- 
ginally for  the  aupp  u'b  of  a  spiritual  office 
in  a  villige,  the  rigiit  to  appoint  to  the  office 
being  vested  in  the  Brahmin  oommunny. 
The  title  deed  was  issued  in  1865  in  the 
nam3  of  R.,  holder  of  the  office,  whioh  in 
terms  declared  that  the  iaa--n  was  tbe 
absolute  property  of  R.  whioli  he  might 
hold  or  didpj&e  of  as  he  tbougiit  fit.  On  an 
alienation  by  tbe  sou  of  R  the  plain  till, 
who    haa    succeeded    to   the    office,    oljoted. 

H>:ld,  that  the  al;enai.io:i  was  void  and 
the  plaiutiS,  as  tho  present  holder  of  tbe 
office,  was  entitled  to  hold  and  enjjy  the 
office  with  its  emolument,  viz,  (he  inam 
Ikud  cuidb.  aliowQiUQd   bo    long  ad  be  was    tbe 
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holder  of  the  offioo.  Tho  terms  of  the  inam 
doed  could  not  alter  the  nature  of  the 
inmn  and  must  bj  eonstru-jd  as  intended 
to  op"rato  only  as  bjtwe  •  )  R.  and  the  Gj- 
vernment  wliicb  c  luld  hive  resuna-id  it 
undor  Rfigulaiion  XXV  of  1S02.  PaICKI\aI 
PILLAY  V.  SEETHARAMA  V  vD'iY-.  i.  U 
M  L  J  134. 

4  Saranjam — Jngklr — Grant.  Impartibi- 
lily  of. 

A  Sardujam  or  Jighir  is  prima  facie,  and 
in  the  absence  of  express  words  or  necessary 
implication  to  the  contrary,  a  grant  of  the 
royal  share  of  tbe  revenue  only,  and  not  of 
the  soil,  for  life  only,  resum  ible  at  pleasure 
of  Government  and  ordinarily  impartible. 

The  grant  may  be  in  such  terms  as  to 
render  tbe  estate  hereditary  and  alienable. 
The  meaning  and  effect  of  tlie  grant  is  to  be 
gathered  from  tbe  surrounding  circumstances 
and  the  object  with  which  tbe  grant  waa 
made. 

Tbe  High  Court  remanded  the  plaintiS'a 
case  for  inquiry  as  to  the  natu'-e  aud  terms 
of  the  grant,  and  to  tho  rules,  if  any,  appli- 
cable to  the  estate  in  suit,  in  order  to  ascer- 
tain whether  tho  plaintifls  or  any  of  them 
could  claim,  either  as  owners  by  virtue  of  the 
terms  of  tho  grant,  or  by  authoritalive  relax- 
ation of  tho  ordinary  rule  as  to  the  imparti- 
bility  of  Suranjams,  a  share  as  of  right  in  tho 
Saranjamx^  question.  RAMKRISHNaRAO 
V.  NANARAO.     6  B-  li- R- 983- 

5  Mi tta— Revenue  sale  for  arrears — Pur- 
chase by  Government — Implied  grant  of  cus- 
tomary supply  of  water — Easement  of  neces- 
sity.    14  M.  L.  J.  350  Col.  920  P.  II, 

5  (a)— Taluk  inOudh— Sanad  — New  grant 
to  successor — Crown's  power  to  regrant  ia 
times  of  peace  creating  new  line  of  successioa 
-Validity.  RAJ  INDER  BAHADUR  SINGH 
V.  RANI  RAGHUBANS  KUNWAR.  27  A- 
634  P   C-     See  Oadh  Estates  Act  IoflSG9  S  22. 

6  By  way  of  endowment  to  religious  in- 
stitution-Personal law.     2  O.  C.  295  Col.  592 

P.  II. 

Grantee 

1  Ejoctment  by  notice  of— Oon  versioQ  of 
r^nt  free  grant  into  one  at  a  favourable 
rate  of  rent.  4  O  C  264.  See  Conversion  Col 
6ii    P   II. 

2  Entitled  to  notice  of  Zimindir's  inten- 
ti  .n  to  dispossp.ss  him  and  to  compensition 
for  improvi'-mant-  Old  grant  not  sufficient  rea- 
s-ju  for  resuming  it  ii>  part  on'. ;  -Revenue 
Act  {XVI I   uf    li7S),    S    .'i-i 

Wld,  that  u  idor  tho  provisio  is  of  seo- 
tion  53,  Oadh  Land  Rivjnu.  Ac!.,  lii  an - 
tiquty  of  a  grant  held  at  tbe  ploa-u  e  of 
tho  gi-a  itor  is  not  suffiiiont  gr  <and  for  hold- 
i  ig  ir.  t3  hi  rosuuabl^  in  parti  ony  ffio 
grantee  of  saoh  a  grant  is.  only  oiviitlod  t'> 
ri!C.iivi  reasonabla  noi.iGi  of  tli)  ae  iund  ir  s 
inteation  to  dispossos?  him  aoJ  reaso.iabl:) 
GompansAtion  for  reoonc  improvem  mi',:?,  if 
^a.5y»  eiiautiad   bj  biin  oq    tba    balding — aIaI 
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ABBAS    V.   B    LGOVIND,    6  0   C   282. 

8  Grant  jui  viaiu  en<ii.cc-- lJL■l^:obilily-- 
^rcs7l7npl'loll. 

A  grant  for  inn  in  ten ii  r  en,  prima  facie 
ccu^os  with  (lie  life  of  tlic  grantor,  and  is 
resumable  en  Miu  d-.  aili  of  I  In;  griintce.  BvU 
tbi.s  presnrajjlion  is  rtbut table,  and  where 
it  is  proved  that  a  grant  has  bccJi  or  joyed 
by  successive  goncratioi.s,  i  he  inference  may 
justly  be.  drivwn  that  the  original  grant  was 
intended  to  bo  a  giant  in  perp'fuity.  5  M  I A 
8L\  6  Cat.,  113  ;  ^7  Cal  166  ;  ii:i  W  R,  SL'5  ;  4 
Mad.,  371  applied.  RAM  CHAIN  DllA  GO- 
SWAMl  r  JOGENDllA  NATH  BAKERJi^E. 
4  C  L  J  399- 

4     Long    possession —  Resumption—  Grant 
by  wii)'  of  endowment  to  religious  institution 
—  Pi.rsonal  Law-- Assessment  of  rent  on  rent- 
free  grant.     2  O  C  295  Col  :  692    P  II. 
Grantor 

1     Grant    fur    maintenance  ceases  with  life 
of.     4  G  L  J  399.     See  Grantee  No.  3. 
Gross  negiigence 

1     Withdrawal  from  suit    by    guardian    ad 
litem — Power  of  High  (.'ourt    to    interfere.     5 
B.  L.  U.  J74  Col.  1250  I'.  I. 
Ground  of  appeal. 

1     I\evie\v  of  jucigment,  on    grounds   aban 
doned  in  f.ppeal.     3    O    C  279  Col  :    1306    PI. 
Ground  oi  t^eeond  appeal. 

1  Courts  power  U>  give  and  apportion 
cost- Discretion.  6  0  G  39  ('ol  :  1243  PI. 
Grounds  on  wliicii  compromise 

,   1     M:ido     on    behalf    of   minor   cau    be  set 
abide — Compromise    entered     into     by     next 
fj  ieud  or  guardian  of  amiiior   without    leave 
of    court,     2  O  C  45    Col  :   1624    P  I. 
Grove. 

i  Cultivator's  rights— Wa jib  ul  arz— Judi- 
cial notice.      1  0  C  231  Col  :    725  P  II. 

2  Right  of  pr^-emtion  in  a  grove  when  a 
Beiler  bus  neilher  a  proprietary  nor  under 
proprietary  interest  in  the  land  thereof — 
RAMESHUf^  BAKSH  v.  BAKHTA.  1  Q  C. 
284-     •^''d  Pie.  emplion. 

3  Zamicdar's  right  of,  to  groves-belonging 
to  absconding  tenants — Wajib-ul-arz — 
Landlord  and  Tenant — Escheat— 1  O.  0. 
42  Col:  949  P  II. 

Grove  land. 

1  Re7U  for,  let  by  groveJiolder  for  cultiva- 
tion- Rent  Act  (XXII  of  1886),  ss.  108,  cl.  (2) 
aiidf  127 — Suit  for  re^U — Landlord's  consent, 
Lund  held  without. 

The  appellant  being  the  mortgagee  in 
possession  of  the  interests  of  a  grove-holder 
let  some  of  the  land  for  purposes  of  cultiva- 
tion. He  was  consequently  sued  by  the  re- 
spondent, the  zaviindar,  lor  rent  under  ss 
127  and  108  cl.  2,  Uudh   Rent  Act,  1886. 

Held,  that  the  holder  of  a  grove  whose 
rights  extend  only  to  the  trees  cannot  be  said 
to  be  iu  possession  of  the  land  occupied  with- 
out the  consent  of  the  landlord  if  be  culti- 
vaies  the  land,  and  thaf;  therefore  the  appel- 
lant was  not  liable  to  pay  rent  fr  the  land 
under  the  provisioas   of  Sees.  127  and  108  cl.  j 


(2)  of  tho  Oudh  Rent  Act.  BlRHEPnUR 
PARSHAD  V,  RAJA  SHEOPAL  SINGH.  6 
0  C  J62. 

Guardian. 

1      Alicnntion  by. 

2.  Appoiiitraenl  of,    under    Act  VIII  of 

L^90 

3.  Appuii  tment  under  Hindu  Law. 

4.  Attorney. 

5.  Aulhorily  of. 

G.  Bo  1.1  d  by  guardian. 

7.  Certified  guardian. 

8.  Ces.-<atiou  of  powers  of. 

9.  Compromise  by. 

10.  Considi  ration  for  appointment, 

11.  Gohtrscts  by, 

12.  Decree   against   a   minor  represented 

by  a — 

13.  Do  facto. 

14.  Discliarge  of. 

15.  Dispute  as  to  who  should  be  appointed 

16.  Gi*oss  negligence. 

17.  Joint  Hiodu  family. 

18.  Lease  by. 

19.  Leaving  suit  expnrte. 

20.  Letter  of  adminisiritioQ. 
91,  Mahomedan  ixuthor. 

22.  Minor, 

23.  Mor!g:ige. 

24.  Mother  of  miuor. 

25.  Negligence. 

26.  Payment  by. 

27.  Powers  of. 

28.  Promise  to  pay. 

29.  Ques'ion  whether  sale  by. 

30.  Rem>  val  of. 

31.  Sale   by. 

32.  Suit  by. 

33.  Testamentary. 
(1)     Alienation  BY. 

1  D, facto  gurdian  of  Mahomedan  minor — 
Limitatio'i  Acl-IX  of  1908,  Act  45 -Suit  for 
possession  of  ivjmoveable  property. 

An  alienation  by  a  de  facto  gurdian,  who 
is  not  legal  guardian  of  the  minor  and  is  nofc 
authorised  by  custom  to  transfer  his  ward's 
property,  is  void,  and  the  suit  brought  by  the 
minor,  after  attaining  maj.irity,  for  possession 
of  immoveable  property,  against  the  trans- 
feree from  such  gurdian,  is  not  governed  by 
Art.  44  of  the  second  schedule  of  tho  Limi- 
tation Act  ;  for  it  is  not  nec-jssary  for  the 
minor  to  have  the  alienation  set  aside. 
SARDAR  SHAH  v.  HAJI.     182  P  L  R  1908. 

2  Guardian  of  property  belonging  to  a 
minor — Transfer  by  one  who  is  not  guardian- 
Void  or  voidable.     11  O,  C.  1  Col.  1838  P.  I, 

8  By  remote  guardian  of  a  Mahumen  Mi- 
nor—  Co-heir  and  in  possession  of  the  estate — 
Alienation  to  discliarge  debt. 

The  Mahomedan  Law  recognizes  two 
classes  of  guardians,  near  and  remoie.  The 
former  are  the  father,  grand-father  and  their 
executors,  auo  the  latter  are  the  other  male 
agnates.  The  near  guardians  alone  have 
authority  to  bell  immoveable  propertiesi 
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Gnardian    (Contd.) 

An  uncle  is  a  romote  guardian,  and  has 
no  nulhority  to  sell  ihe  land  of  liis  minor 
nephew.  20  B.  199,  18  A.  373,  29  0.  473  re- 
ferred to. 

Such  a  sale  may  bo  treated  by  the  nephew 
as  a  nullity,  and  he  can  recover  the  property 
sold. 

If  the  gaurdian  is  also  a  co-heir  and  in 
possession  of  the  whole  estate  ho  repronents 
the  whole  body  of  heirs  as  ogainst  the  credi- 
tors of  the  estate  and  can  make  a  valid  aliena- 
tiou  for  the  purpose  of  discharging  debts  of 
the  deceased.  In  such  a  case  ho  makes  the 
alipnation  not  g^ta  guardian,  but  qii<i  repro- 
Bent<»,Livc  of  the  estate.  34  C.  65,  yo  0.  539  re- 
ferred to. 

If  plaintiff  seeks  no  equitable  relief,  the 
maxim  he  who  seeks  equity  must  do  equity 
has  no  application.  20  B.  199  referred  to. 
AMaN  WD.  M  \HOMIiD  v.  VARO  WD.  MA- 
LUK.    1  S  L  R  221 

4  Alienation  of  minor's  property  by  de- 
facto  guaraian — Minor's  liability  extends  only 
to  the  fcboiiefit  he  derives  therefrom.  136  P. 
W.  R.  1908  Col.  779  P.  II. 

(2)  Appointment  under  Act  Viii»op  1890. 

5  Guardian  appointed  under — Right  to 
■withdraw- Discharge  of  guardian.  67  P.  W. 
B.  1908  Col  1479  P.  1.     See  Act  VIII  of  1908. 

(3)  Appointment  under  Hindu  Law. 

6  Appoiutmout  of -Minors  of  Hindu  joint 
family — Karta's  power  to  charge  family  pro- 
perty.    25  A.  407  (P.  C.)  Col.  2180  P.  I. 

7  Appointment  of— Minora  of  a  Hindu 
joint  family — Condition  of  guardian  of  pro- 
perty.    7  B  L  R  809-  30  B  152   Col  ;  316  P  I. 

3  Appointment  of  guardian  of  minor — 
Joint  family- Hindu  Law.  40  C  269  Col. 
811  PI. 

9  Appointment    of     Record  of  evidence  at 
the  tieariiig  of    the    application    for    appoint 
ment  of  guardian.  9  C  W  N  104  Col  :  807   P  I. 

10  Appointment  of —  Possession  of  mother 
as  guardian  of  her  minor  eon  after  death  of 
last  male  owner,  nature  of.  17  J\I  L  J  14  -30 
M  145  Col.     2068  P  I. 

11  AppoiiiLment  of  — Oral  evidence  of  com- 
promise hy  guardian  of  a  minor.  2  O  C  67 
Col  :  1355  P  1. 

12  Nppointment  of — Joint  Hindu  family  — 
Gurdiin  of  minor  members  property  cannot 
be  appointed  by  C<^urt. 

."X  court  is  not  c>mp;)tent  to  appoint  a 
guardian  of  a  minor  menib  n's  share  in  the 
property  of  a  joitjt  Hindu  fam  ly— The 
minor's  remedy  is  by  partition  and  after 
partition  a  guardian  cm  be  appoln  te.l  MUR,- 
LIDHaR  V  HARI  LAL.  165  P  i.  R  1906- 
18  Appoinlvient  (if — Of  a  minor  luko  is 
mcvibsi-    of  a  joint  fainihj. 

Feldy  by  the  Pall  Bench  that  the  High 
Cour"'  under  its  general  jurisdiction  and 
apart  from  the  Guard'an  and  Wards  Act 
(VIII  of  1890)  can  appoint,  a  guardian  of 
the  propertvofan  infant  who  is  a  member 
of  a  joitit  Hindu  funily  and  when  that  i 
property  is  an  undividi-d  sharR  in  the  family 
property.     In   ra   MaNILAL     HAUGOVAN.  . 


Guardian    (Cojitd). 
3  B  L  R  411-25  B  353 

14  Appoiiiivient  of — Joint  Hindu  family — 
Minor  co-parceners — Quardian  of  lite  family 
property  appointed  by  tJie  Court— Guirdian- 
ship  ceases  lolun  one  of  the  co-parccners  attaint 
majority — Guardianship  goes  to  the  adult  co- 
parcener 

Where  a  joiot  Hindu  family  consh^ts  of 
co-pirceners  who  aic  all  minors,  the  co-par- 
ceners formitjg  one  group,  the  Coart  lias 
jurisdiction  to  appoint  a  guardian  of  the 
property  of  that  group  as  a  whole.  But  whea 
subseqaeuily,  one  of  that  group  arrives  as 
at  the  age  of  majority,  the  guardiau.^hip  of 
the  person  appointed  by  the  Court  ceases, 
and  the  Court  is  bound  to  hand  over  tne 
joint  family  property  to  the  adult  co-par- 
ceuers,  notwithstanding  the  fact  that  other 
co-pareeners  are  minors.  Virupaksbappa  v. 
Nilgaugava  (1894)  19  Bom.  309,  applied. 
Bindaji  v.  Mathurabai  (1905}  30  Bom.  152, 
followed.    RAMUHANDKA  v.  KUISliNAiiAO 

10   BLR  279  =  32  B  259. 

(4)  Attouney. 

15  Change  of  attorney  by  next  friend  of 
minor— Costs  28  C  264— See  Col:  388  F  II. 

(5)  Authority, 

16  To  agree  to  arbitration  on  behalf  of  a 
minor — Consent  by  guardian  to  refer  matter 
in  issue    to  arbitration    28  A  35  Coh  1207  P  1. 

(6)  Bond  by  Guardian. 

17  Liability  of  minor  necessaries  —  Bond 
to  keep  alive  debt  one  for  necessaries  when 
binds  minors  estate  — Limitation,  personal  li- 
ability   12   C    W    N   256   Col   231    P    II. 

18  Guardian  and  Minor  — Minor  hound 
htj  bond  of  guardian  for  existing  liability  bind- 
ing on  minor— Civil  Procedure  Code,  S.  622 
—  Material    irregidaiihj. 

A  bond  executed  by  the  guardian  of  a 
minor  as  such  but  which  contain.s  only  a 
personal  covenant  by  the  guardian  to  pay 
and  does  not  charge  the  miuor^s  estate  will 
nevertheless  be  binding  on  the  minor,  if  it 
is  executed  for  a  pre-existing  debt  which 
is  binding  on  him.  A  mistaken  view  of  law 
by  the  lower  Court  is  no  grouud  for  the 
interference  of  the  High  Court  under  sec- 
tion 622  of  the  Code  of  Civil  Procedure. 
But  where  the  cifSe  h  is  not  been  properly 
heard  by  the  lower  Court  and  the  mistake 
of  law  was  probably  the  result  of  such  de- 
fective trial,  the  High  Court  will  interfere 
on  the  ground  that  the  lower  Court  Ijad 
acted  with  material  irr  gularity  within  the 
meaning   of    .section.     DUU^ISAlMI    REDDI 

V.  MurniAL  iiEDDi     31  M  458 

(7)  Certifikd  guardian. 

19  ('ertitied  guardian  can  compromise  a 
suit  wir.iiout  obtainii'g  D.  T.  sanction  as 
such  ati  nof.  is  not  c  >n teinplated  in.  8  '  L 
J    260   Col    812    P    T. 

20  Certilii'd  i^u.irdian  — Disoharg-^  of  debt 
— Managing  member  of  Hindu  jv)int  fami- 
ly -.Ti'nt  right  ro  sue  for  tort— Joint  credi- 
tors or  claiinants.  6  C  L  J  383  Col  1751 
P    I. 

21  Appoiutmeut    of  guardian— Certifioate 
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of    guardianship— Miaorifcy    period  — Aot  XX 
of    18G1    (Bombay)    31    B  80   Col    3S"i  L*    I, 

22  Minor's  suit  to  aob  aside  a  dt;:ree  piss- 
ed against  him -CJiiardi.iiji  ad-!it,oin-App  )int 
mnnt  of  conditions  nooo'^aary  for  -  Proper 
reprosoatatiot)  of  minor  in  a  suit  tj  he.  dono 
with  groat  caro  —  Aifi.lavit  that  tho  guardian 
has  no  intoro^-t  adverse  to  the  minor.  10  O 
0  'd-^i  Col.  1618   P   I. 

(8)  Cessation  op  powers  op. 

2J  Guiirdi  I'i's  p>LU<irs  cease  when  minor 
comis  of  age — Jtuisdiciion  to  order  fxpenditure 
after  such  cessassL)ii  -Appe.il  —  R'viHimt. 

By  S.  4  (•2)(c)  of  Act  Vn[  of  1890,  the 
powers  of  a  guardian  cease  from  the  dito  on 
which  the  minor  comes  of  ag3,  and  after 
that  period,  the  Court  has  no  jurisdiction  to 
make  an  order,  allowing  tho  guardia  i  to 
spend  tne  property  of  tho  ward,  for  the 
marriage  of  the  ward's  sister,  however  proper 
the  expense  might  ha  in  the  interests  of  the 
girl.  No  appeal  lies  against  such  an  order, 
but  the  Court  may  treat  the  appeal  as  a  revi- 
sion petition  under  S.  622,  Civ  Pro.  Code 
SEErHARAM\  BAGVYaTHAR  v.  Y.  BALA- 

Bama  bhagayathah.    17   m  L  J  199. 

(9)  Compromise  by. 

24  Review  —  Application  to  have  award 
filed  — Decree  not  in  terms  of  award— Appli- 
cation to  pass  a  decree  in  terms  of  award. 
50  C  27  Col.  1315  P.  I. 

(10)  Consideration  fob  appointment. 

25  Appointment  of  juardian— Guardian 
of  the  person  of  minor— Hindu  Law.  32  B 
50  Col.  810  P.  I. 

23  Continuance  of  a  married  woman  — 
(mother)  as  guardian  notwithstanding  S.  457 
O.  P.  C— Validity  of.  8  P  R  1908  Col.  1618 
P.  I. 

(11)  Contract  by. 

27  Cooi.ract  by  miior —Estoppel  against 
minor— False  and  fraudulent  misrepresenta- 
tion by  minor  — Principles  of  liability.  6  A 
L  J  674  Col.  622  P.    II. 

2S  Contract  made  on  minor's  behalf  by, 
whether  mioor  cin  sue  to  set  aside.  2  N  L 
E  14ti    Col   609  P.  II. 

29  Contract  of  sale  and  purchase— Minor 
— Oontraob  by  guardian  —  Specific  porfor- 
inauce— Personal  liability.  34  C  t63  Col  609 
P.    II 

30  Contract  respecting  minor's  estate 
made  by  his  natural  guardian  not  void  but 
voidable.     7  O  C  181  Col.   613  P  II. 

31  Coiuract— Specific  performance — Con- 
traou  to  sell  by  guaidiaa  with  p3rmi3sion  of 
judge,.     29  A.  213  Tol.  609  P    I. 

(12)  Decree  against  a  minor  represented.. 

52  Decree  against  a  prop^-rty  represented 
minor  when  binding— Next  frie-id  — Fitness 
of  guardian  ad  litem.  HOC  319  Col.  1615 
P.  J 

(13)  Depacto. 

53  Pj-VLU'sof — Alienation— Minor's  bene- 
fit-Misj  under  of  cciuse  of  action.  3  BLR 
658  P  11. 

(14)  DlSGHARQE  OF. 

34    Guardian  of  property   of  minora  con- 


Guardian    (Contd) 

stituting   a  whole  joint  family — Majority,  afc- 
taininent    by  one.     7  B  L  li  809  Col:  816   P  I. 

(15)  Dispute   as  to    who  shoul.d  be    ap- 

pointed 
35     Rival  applicant  — Power  bo  arbitration* 
5  A  L  J   101  i,ol:  809  P  I, 

(16)  Gross  negligence. 

33  Not  more  witlidravval  from  suit-Power 
of  High  Court  to  interfere — Findings  of  facb. 
5    B  L  R    174  Col:  1250  P  I. 

(17)  Joint    Hindu  family. 

37  Right  of  mother  to  be  guardian  of 
minor — Suit  for  possession  by  a  minor  to  re- 
cover property  ftlieoatod  by  his  mother  act- 
ing as  his  guardian  without  neoeasity.  10  O 
367    Col:  1838  P  I. 

3S  Secretary,  power  to  demand  from  voAi- 
nager  -Manager  of  a  joint  Hindu  family 
certifying  payment  of  a  decree  in  favour 
of  himself  and  minor  membera.  11  O  Q 
246   Col    1496    P   I. 

(18)  Lease   by. 

39  Lease  executed  by  guardian  on  behalf 
of  minor — Suit  by  minor  to  set  aside  the 
lease -.Negligence.     20  0    233    Col    481  P  II. 

(19)  Leaving   suit   expart. 

40  Decree— H,easonable  cause  to  set  aside 
decree.     5  C  W  N   53  Col:    1459  P  I. 

(20)  Letters  op  ad^iinistratioh. 

41  Probate  and  Administration  Act  (V 
of  1881)  Ss.  13  and  33 —  Letters  of  administra^ 
tion  Can  not  he  granted  to  minors  under  their 
father^ s   guardianship. 

Under  Act  V  of  1881,  Letters  of  Admini- 
stration omnob  be  granted  to  minors  under 
the  guardianship  of  their  father,  JAI  LAL 
SINGH  y.  HaRI  SINGH.  AWN  (1908); 
257. 

(21)  Mahomed  AN  mother. 

42  Right  of,  bo  guardianship  o-f  minor's. 
property —Power  to  make  aontraob  or  refer 
to  arbitration  on  minor's  behalf.  1  SLR. 
160   Col:  1625  P.  I. 

43  Guardian  of  property — Mother*s  power 
to  sell  her  minor  childreu^s  estate— Aliena' 
tion  by  de  facto  guardian  for  the  benefit  of 
the   minor. 

Although  under  the  Mahomedan  law 
a  mother  is  not  the  legal  guardian  of  tha 
property  of  her  minor  children,  yet,  when 
bhe,  acting  as  the  de  facto  g.uardian,  pur- 
ports to  deal  with  the  property,  the  trans- 
action, if  it  is  for  the  baneftt  of  the  'minor^ 
ought  to  stand,  in  the  absence  of  fraud  or 
a;iy  other  element  of  that  nature.  Mafaz- 
zal  Hosain  v.  Ba.Vid  Sheikh,  I  L  R  Ji4  Cala 
36,  4  C  L  J  485,  11  C  W  N  71.  Hasan  Ali 
V  Mehdi  Husain,  I  L  R,  A  533  and 
Maj.dan  v.  Ram  Narain,  I  L  R  26  All  22 
approvad.  Moyoa  Bibi  v.  Bauku  Behari 
Biswas,  ILR29Calo  473.  Bhutnath  Dey 
V.  Ahmid  Hosain,  I  L  R  11  Calc  417  and 
Hurbai  v.  Hiraji  Byramj-i  Shauja,  I  L  R 
20  Bom  116,  referred  to.  RAM  CHARAN 
SANYaL     v.    ANQKUL   CHANDRA     ACH- 

Ai^JYA.    4  C  L  J  578-11   OWN  160  = 


(    noi    ) 


DIGEST    OF  CIVIL  0\SE3 


(     1102    ) 


Cnardian    (Contd.) 

<22)— Minor. 

44  Minor   of  Aliyaaanihana  family. 

The  mitaksliara  principl  •,  that  a  guar- 
diati  of  the  pi\  perly  of  au  infant  cannot  «pro- 
peily  be  appointed  in  respect  of  the  infant's 
iiiteroit  in  thu  Joint  prop'sr  ty  of  Milaksliaia 
family,  applies  to  an  Aliyasunlhana  fumily, 
where  the  only  right  of  the  infan  is  a  righ). 
to  bo  maintaiuod  in  tlie  family  house  lU  (! 
301,  35  C  561,  25  A  407  followed.  KaJIKAH 
LaKSHMI  r.  MaRU  DEVI.  4  M  L  T 
462 

45  Minor^s  property —Chnjigfi  of  investm''nt 
'^-CoiirCs  discretion  in  sanctioning    the   cJiange 

Gunrdian*s  duly  to  preserve  and   not  to   add 

to  minor's  property. 

Guardians  are  in  a  fiduciary  position  and 
the  Court  should  ordinarily  bo  guided  by  the 
rules  embodied  in  the  Trusts  Act,  1882,  in 
sanctioning  changes  in  the  investment  of 
the  mitior's  property. 

A  tius'^eo  is  not  allowed  the  same  dis 
cretion  in  investing  the  moneys  of  the  trust 
as  if  he  were  a  person  sui  juris  dealing  with 
his  own  estate.  Business  men  of  ordinary 
prudence  may  and  frequently  do  select  in- 
vestments which  are  more  or  less  of  a  specu 
lative  character,  but  it  is  the  dutj'  of  a 
trustee  to  confine  himself  to  the  class  of  in- 
vestments which  are  permitted  by  the  trust 
aud  avoid  all  investments  which  are  attended 
with  hazard. 

The  duty  of  guardians  is  primarily  to 
preserve  and  not  to  add  to  the  property  of 
the  minor.  In  re  CASSUM  ALI  JAVERBHAI 

PIIIBHAI.    8  B  L  R  883=80  B  591. 

(23)     Mortgage  by. 

46  Proof  of  mortgagee's  belief  in  the  ex- 
istence of  a  reasonably  credited  necessity  2 
M.  L.  T.  343  Col.  532  P.  I. 

47  Mortgage  by  guardian  —  Interest  payable 
—  Benefit  — Loan  raised  to  save  ancestral  pro- 
perty —  Legal  necessity — Compound  interest. 

The  natural  guardians  of  infant  co-sharers 
can  join  with  the  male  members  of  the  family 
to  raise  a  loan  to  save  the  family  properties 
even  though  the  power  of  th<>  guardians  of 
the  ijifants  is  a  limited  and  qunlified  one. 
The  loan  in  such  a  caso  is  an  absolute  neces- 
sity and  not  a  merely  voluntary  act  of  spe- 
culation, and  the  mortgage  of  the  infant's 
properties  is  binding  upon  the  share-;  of  tho 
infants.  6  M.  I.  A.  3'J3  referred  to  ;  20  W  R. 
38  dist.  The  creditor  must  shew  that  the 
rate  of  interest  charged  was  one  of  necessity 
or  of  clear  expediency  for  the  benefit  of  the 
infant's  estate,  and  in  the  absence  of  proof  of 
such  necetsity  or  expediency,  nothing  more 
than  the  ordinary  rate  of  interest  upon  loans 
on  good  security  can  be  allowed.  12  I.  A.  43; 
11  C.  379,  18  I.  A.  1  and  18  G.  311  referred  to 
and  foil.  In  so  far  as  tho  shares  of  the  mort- 
gagors other  than  the  infants  are  concerned, 
interest  must  be  allowed  at  the  contract  rate. 
31  C.  223  referred  to.  ABllIRAM  PAL  v. 
MUKUND  \  LAL  DUTT.     5  (J.  L-  J.  542- 

48  Mortgage  of  minor'sproperty  to  secure 
a  loan  Banctioued    by   Court— Duty   of  Court 


Guardian    {Contd), 

to  spocify  tho  rate  of  interest.     A.  W,  N    1908 
P.  75  Col.  BI3  l\  I. 

(24)       ^loTHKR  OF  MINOR. 

49  M.iboiiKrdan  Law— Purchase  without 
notice— Agreement  by  guardia-i  on  bt<balf  of 
minor.     3  B    L.  R.  658  Col.  229  P.    II. 

50  Mother  of  minor  allowed  by  Court  to 
act  for  her  son  — No  formil  order  to  that 
ellect  on  r»!c:ord— Presumption  of  her  appoint- 
ment by  Court  as  guardian.  8  C.  L  J  31 
Col.  1613  v.   I. 

(25j     Negligekce  of. 

51  Dccne  against— When  liable  to  he  set 
aside— Negligence— Neu)  next  friend  to  make 
the  applicatum. 

It  is  not  the  duty  of  a  guardian  ad  litem 
to  contest  every  claim  against  tiie  minor. 
Gross  negligence  or  fraud  will  be  a  good 
ground  for  setting  aside  a  decr.^e  for  fraud. 
It  is  not  every  kind  of  negligence  or  any 
amount  of  it  which  would  render  proceed- 
ings, otherwise  regular  and  proper  liable 
to  be  opened  up.  The  negligooco  must  be 
such  as  leads  to  the  loss  of  a  tiglit,  which 
if  the  suit  had  been  conducted  or  resisted 
with  due  care,  must  have  been  successfully 
asserted.  It  should  be  alleged  and  proved 
that  an  available  ground  of  defence  wa3 
not  put  forward  at  the  hearing  by  the 
omission  of  the  guardian  to  app -ar  at  the 
trial.  The  application  should  be  made  by 
a  new  next  friend.  14  M  I  A  393  at  399- 
18  Eq.  573;  22  C  8;  5  C  W  N  58  ref.  to. 
6  C  L  R69  dist,  12  C  69;  2  C  283  at  286 
ref.  to.— PARMESWARI  PERSHAD  NAR\. 
YAN    SINGH    V.   SHEO    DUTT    RAI.     6    0 

L  J  448. 

(26)     Payment  by. 

52  Allocation  of  debt. 

A  guardian  aud  his  ward,  each  owed  cer- 
tain sums  of  m:)ney  to  a  creditor.  The  guar- 
dian made  a  payment  to  the  creditor  aud  did 
not  claim  to  set  otf  this  amount  in  the 
minor's  suit  in  mesne  profits  against  her. 

Held,   the    payments   should    be    allocat- 
ed   to    that   portion    of    the    debt     for    which 
the  guardian  was    liable.     AMBUGATYANNI 
V.  RaMINATHA  IYER.     3  M  L  T  321. 
(27  i     Powers  OF  " 

53  Power  of  certified  guardian  to  enter 
into  a  contract  on  behalf  of  the  ward -• 
Failure  to  obtain  sauciiou  of  District  Judge, 
effect  of.     IOC  W  N  763  Col  :  603  P  II. 

54  Power  of  Hindu  father  to  appoint  a 
guardian  for  his  minor  sou  under  a  will.  8 
B  L  U522  Col  :  1012  PI. 

55  Power  of  Karti — Joint  faniily-Minor'a 
interest — Appointment  of  guardian  of  pro- 
perty of  minor  membar.  25  A  307  (P  C)  Col. 
2130  P  I . 

58  Power  of  — Discretion  to  appeal  — 
Power  of  stranger  to  intermeddle.  2  A.  L.  J. 
^B)^  —  Sce  Guardian  ad  litem  No  2. 

57  I'ower  of  lu:'.atics  to  c  ntract  without 
permission  from  Court  3  A  L  J  686— 6'ee  Col: 
00    P    I. 

(28)     Promise  to  pay. 

58  Money  made    by^  07i  behalf    of  minor 
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— PiomisR  to  pay  inonfy  made,  by  guardian 
on  behalf  of — Personal  liabHi'ij  of  minor  for 
money    borrowed  for    his   tisa   by    guardian. 

On  cUd  February,  the  18'J(),m other  of 
G  a  minor,  oxocuted  a  simple  bond  in  favor 
of  M  whereby  the  mother  both  for  herself 
and  as  guardian  of  G  promised  to  pay  Us. 
298  with  iutoroat  within  one  year.  The 
bond  was  registered.  I\l  instituted  a  suit  on 
2itli  April,  1U02,  against  both  G  and  bii 
mother.  The  Lower  (-ourts  found  that  M 
made  enquiries  as  to  the  necessity  for  a 
loan,  tliat  there  was  urgent  necessity  and 
that  the  money  was  applied  solely  for  the 
relief  of  G.  They  passed  a  decree  against 
both  mother  and  son.  Oa  second  appeal 
by  (4   alone — 

Held,  that  as  it  is  settled  law  fhat  al- 
though a  guardian  may  under  certain  cir- 
cumstances sell  or  charge  his  ward's  pro- 
perty he  cannot  bind  his  ward  personally  by 
a  covenant  or  promise  to  pay  monoy  or 
damages,  the  suit  against  G  was  barred  by 
limitation  as  the  bond  was  not  binding  upon 
him.-GAYA  PRASAD  u.  MUSAMMATMA- 
HARAJ  KUAR,  7  0  C   46- 

(29)    Question  whether  sale  by 

59  Guardian  of  property —Mother^ s  power 
to  sell  her  minor  children's  estate  — Alienation 
for  benefit  of  the  minor. 

Although  according  to  Mahomedan  law 
the  mother  of  a  minor  is  not  guardian  of  his 
property  yet,  if  she  deals  with  the  minor's 
estate,  her  acts,  if  tbey  are  for  the  benefit  of 
the  minor,  should  be  upheld.  Moyna  Bibi 
V.  Banku  Behari  Biswas,  I  L  R  29  Calc.  473, 
referred  to  and  eisiinguished.  MAFAZZAL 
HOSAlNu.  BASIDSHEIKH.     4  C  L  J   485 

=  11  C  WN71  =  84G  86. 

30— Removal    of. 

60  Certificated  guardain  — Effect  on  at- 
tainment of  majority  by  minor-Suit  institut- 
ed without  next  friend,  effect  of-Irregularity. 
HOC    159    Col    1613    P    I. 

(31)     Sale   by. 

61      De-facto     guardian     of   Muhomedan 
minor -Efiect    on    the    minor— Good   faith — 
Mistake   of  law.     17  M  L  J  9  Col  569  P  I. 
32-SuiT    BY. 

62    Next   friend— Notice  to  certified   guar 
dian — No  fomal  leave  granted  to  next    fiiend 
to  sue— Presumption.     5    A    L  J  683   Col  16l2 
P   I. 

~  63  Suit  by  managing  member  of  mitak- 
Bhara— Joint  family  debt— Repreuting  minor 
—  Co-parceuer  as  next  friend— Withdrawal  of 
decretal  money  from  court — Next  friend  if 
must  furnish  security.  12  C  W  N  593  Col 
1619    P  I. 

64  Suit  by  minor  to  set  aside  decree 
passed  against  him  —  Want  of  proper  re- 
presentation or  gross  negligence  of  guardian 
Bd  litem  to  be  proved.  10  0  C  321  Col 
1618    P   I. 

65  Minor — Account,  suit  for — Guardian's 
poiver  to  bind  minor — Advances  made  to  guar- 
rdian  for  minor's  benefit  —  Principal  and 
Agent— Advances  made  by  Agent   to  guardian 


Guardian    (Oontd.) 

of  Pricipnl. 

A  guardian  cannot  bind  his  minor 
ward  by  a  personal  covenant.  But  where 
a  minor  comes  to  Court  to  have  an  account 
taken  as  between  himself  and  his  agent, 
and  it  is  found  on  taking  the  account  that 
the  agent  has  made  advaiicus  to  the  guar- 
dian and  the  advances  have  been  appli- 
ed for  the  benefit  of  the  minor,  the  agen- 
ought  to  be  allowed  those  advances  in  takt 
ing  the  accounts.  Waghgla  Rajsanji  v, 
Shekh  Masludin,  I  L  R  11  B  551.  dis- 
tinguished. SURHINDRA  NATH  SaRKAR 
V.  ATUL    CHANDRA    ROY.     34    C  892. 

66  Suit  for  money  advanced  to  minor- 
Registration  of  bond  executed  by  guardian 
— Necessaries  supplied  to  minor.  10  0  0 
38    Col    S21    P    I. 

67  ^uit  for  money  spent  by — Suit  by 
dismissed  guardian  against  minor  for  money 
spent  by  him  for  minor's  use.  141  P  L  R 
1903    Col   779   P  I. 

68  Suit  for  possession  of  property  mort- 
gaged and  sold  during— Minority  minor — 
Limitation.     HOC   346    Col    1824    P    I. 

69  Compromise  decree — Guardian—  Practice 
— S7iit  to  set  aside  compromise  decree  on  ground 
other  than  fraud  — Right  of  suit — Compromise 
filed  loithout  consent  of  guardian  -Sanction 
of   Court. 

A  suit  was  instituted  for  a  declaration 
that  a  compromise  decree  made  against  the 
plaintiffs  in  a  previous  suit,  when  they  were 
minors,  was  void  on  the  ground  that  the 
petition  of  compromise  had  been  put  in 
by  the  pleader  engaged  by  their  guardian 
in  the  suit  against  the  express  wishes  of 
the    latter. 

Heldy  that  the  suit  would  lie  and  that 
the  plaintiffs  were  entitled  to  show  by  evi- 
dence that  the  compromise  was  filed  with- 
out the  consent  of  their  guardian  and  was 
therefore  not  binding  upon  them,  although 
tbey  had  set  up  a  case  of  fraud  qua  the 
decree    and    had    failed  to    prove    it. 

Held,  further,  that  iii  order  to  make  the 
decree  binding  on  the  minors  it  was  not 
enough  to  show  that  the  sanction  of  the  Court 
to  the  compromise  was  obtained.  Where  a 
decree  is  passed  upon  adjudication,  no  sepa- 
rate suit  would  lie  to  set  aside  the  decree 
except  on  the  ground  of  fraud,  but  where  the 
decree  is  passed  simply  upon  a  compromise, 
a  suit  should  lie  to  set  aside  the  decree  upon 
grounds  other  than  that  of  fraud.  Ausboo-^ 
tose  Chandra  v.  Taraprasanna  Roy,  I.  L.  R. 
10  Calc.  612,  Lalji  Sahu  u.  The  Coliectr  of 
Tirhut,  6  B.  L.  R  648,  15  W.  R.  P.  0.  23. 
Mewalall  Thnkoor  u.  Bhujlmn  Jha,  13  B  L  R, 
App.  11;22W.  R.  213.  Kamgopnl  M;-j  nndar 
V.  Prasauna  Kumar  Samad,  2  C.  L.  J.  508 
Barhamdeo  Prasad  v.  Bauarsi  Prasad,  3  C  L 
J.  119,  and  Manobar  Lall  v.  Jadunntb  Singh, 
I  L.  R.  28  All.  585,  referred  to.  SURENDRA 
NATHGHOSE  v.   HEMANGINI  DASi.     34 

C-  83. 

70  Surety  of  guardian— Liability— Guar- 
dians  and  Wards  Act   (VIII  of  1890)  S.  35— 
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Assignment  of  bond —Mistake  find  misropro- 
sontation  if  avoid— Bond — Minor  estopped. 
12  C.  W.  N.  481  (3ol.  354  P.  I. 

(33)     Testamentary; 

71  Testamentary  guardian  —  Appointment 
by  Court— Hig  liability  to  furnish  security. — 
See  Guardian  and  Wards  Act  S.  34,  7,  28  No  5. 

1  Appeal  Guardian  adiitom — Guardian 
Ad-litem  not  made  a  party  by  appellant. 
1907    AWN    290  Col. 1615  P  I. 

2  Appointment   continues   until   revoked 

Duty — Natural  father's  declining  to  appeal — In- 
terference. 

Where  a  guardian  ad-lifcom  is  appointed 
as  a  tit  and  proper  person  by  the  Court  he 
continues  as  guardian  so  long  as  the  lis  sub- 
sists, whether  in  the  Court  of  first  instaoce 
or  in  the  Court  of  appeal,  unless  and  until 
the  appointment  is  revoked  by  the  Court- 
He  may  quite  do  his  duty  to  the  minor 
by  not  filing  an  appeal,  and  the  inference  to 
be  drawn  from  the  natural  father's,  who  la 
also  guardian  ad  litem,  declining  to  file  an 
appeal  is  that  the  guardian  ad  litem  does  not 
think  it  advisable  in  the  interest  of  the 
the  minor  to  carry  on  the  litigation  any 
further.  14  A  35  ;  22  M  187  referred  to.  hi 
the  matter  of  the  application  of  SUKHDEO 
KAI.    2  ALJ489. 

3  Appointed  without  his  previous  consent 
mere  irregularity.  14  M  L  J  342  Col  :  1506 
PI. 

4  Appointment  of— Conditions  necessary 
for  proper  representation  of  minor  in  a  suit 
to  be  done  with  great  care — Affidavit  that  the 
guardian  has  no  interest  adverse  to  the 
minors.     10  0  C  321  Col  1618       P    !• 

5  Appointment  of — A(Z  litem  enures  for  the 
whole  of  the  lis  till  revoked  by  Court  — Removal 
of  guardian^  application  for,  to  be  made  by  next 
friend. 

A  guardian  ad-litem  being  once    appoint 
ed,  his   appointment   enures  for  the  whole  of 
the   lis   in    the    course   of   which  it  has  been 
made  unless   and  until  it   is   revoked   by    the 
Court  (14  A  35   and   22  M  187  followed.) 

An  application  to  remove  a  guardian 
should  be  made  on  behalf  of  the  minor  by 
some  person  named  as  next  friend  or  guar- 
dian prohac  vice.  MT  KISNI  v.  GHULAJI 
TELI.    1  N  L  R  128. 

Q     Ad-litem Appointment  of — How  long 

subsists— Property  not  taken  cliargo  of  — Court 
of  Wards-Guardian.    5  C  L  J  434  Col  69  P  II. 

7  Guardian  and  Ward— Guardian  ad-litem 
not  properly  appointed —  Proceedings  null 
and  void.  AWN  1905  P  229—2  A  L  J  615 
Ool  1614  P  I. 

g  Decree  passed  by  Munsiff  exorcising 
jurisdiction  as  small  cause  court — Transfer  to 
regular  side  of  court  for  execution — Noocg.sity 
of  application  for  transfer — \ppoal  against 
orders  niade  after  tcansfor.  3  P  L  I^  1905  Col. 
772  PI. 

9  Compromise  by  guardian  ad  lib'^m  with- 
out leave  of  Court — Validity  of  -Suit  to  re- 
cover  possession  of  property  from  defendant 
who   obtained   it   under    corapromige    decree 


Guardian    {Contd.) 

8  O    C    191   Col   1620    P   I. 

10  Ad  litem  — Courts  power  to  appoint— 
Effect  of  appointment.  MUZ\FPMl  ALT 
KH\N  u.  PAfinATE.  AWN  (1907)221 
-4  A   L  J  521  =  29  A   640 

S"e    ]\Iah')Viedan    Laiu    (Succession), 

11  Guardian  and  Ward — Nizir  appjinted 
guardian  by  court  -Power  to  remove  guar- 
dian-6   n    L    11    544    Col    1617    P    I. 

12  Duty  of  Court^-Civil  Procedure  Godii 
S.  4Hi— Guardian  ad  W^om —Duty  of  Court 
as   regards   7tis   appointrntnt. 

Where  the  defendant  or  respondent  to 
a  suit  or  appeal  is  a  minor  it  is  the  duty 
of  the  court  not  only  to  appoint  a  guar- 
dian, but  to  satisfy  itself  that  the  proposed 
guardian  is  a  fit  and  proper  person  to  re- 
present the  minor,  to  pub  in  a  proper  de- 
fence and  generally  to  act  in  the  inle*"ost3 
of  the  minor.  The  duty  of  the  Court  i3 
not  a  mere  matter  of  form.  IMusaammit 
Bibi  Walian  v.  Banke  Bahari  Paishad  Singh, 
I  L  R  21  Bom.  231,  distinguished.  RvM- 
CHANDRA    D\S    u.    JOTI    PRASAD,    A    W 

N  1907  P  225-29   A  675. 

13  Ad  litem — Married  woman  appointed 
for  her  minor  sons —Validity — 6  G  L.J  36 
Col   1618    P  I. 

14  Ad  litem— Married  woman's  competency 
to  bo  her  right  enter  ini-o  a  comproraisa 
on  behp«lf  of  an  infant  defendant— Validity 
of  compromise.     16  M  L  3  14  Col  1618  P    I. 

15  Ad  litem —  Power  of  High  Court  as  an 
appellate  Court  to  make  an  interlocutory 
order  appointing  guardian — Procedure  if  to 
be  regulated  only  by  the  code  and  onus  of 
Proof    3   C    L  J   29    Col    1273    P   I. 

16  Ad  litem— Reference  to  arbitration 
by,  of  minor,  without  courts  sanction —Vali- 
dity  of— Appointment  how  long  subsisti 
— Property  not  taken  charge  of— Court  of 
Wards -Guardian.  5  C  L  J  434  Col  69 
P    II. 

17  Ad-litem— Whether  married  woman 
to  bo  appointed  as  of  her  minor  son  whilo 
her  husband  ia  alive.  4  A  L  J  693  Cul 
1626   P  I. 

18  Guardiayi  ad  litem  ioh.cn  cannot  ba 
served — Procedure. 

If  a  guardian  ad  litem  being  absent  from 
the  country  cannot  bo  served  with  a  notice, 
ho  is  useless,  and  the  Court  shou'd  priceod 
to  appoint  another  guirdian.  If  a  Court- 
sale  takes  place  wit!i  such  a  guardian  for 
the  minor,  the  minor  should  be  consider- 
ed to  havo  been  ui  represented  when  the 
salo  took  place.  The  sil-^  should,  oonso- 
quoniv,  bo  set  aside  32  0  296  rof.  AB3A 
BEiWI    u.  MAIDINSX    ROWTHER.     17    M 

L  J  179 

19  Guardian  — Ad-litem— Compromise    on 

behalf  of  minor  made  without  leave  of 
court  v->idablo  at  the  instance  of  minor 
when  such  compromise  can  be  act  aside 
in  whole  or  in  part  at  the  instance  of  minor. 
6    0    0    175   Ool   1623   P   I. 

20  Guardian  ad-litem -Application  for 
leave   to   appeal     hy    next   friend     nf   minor 
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in  prosonco   of— Minor   next  friend  of— 4  0  0 
98   Col    1C9G   P  I. 

21  Guardian  and  minor— rorchaso  of 
property  at  court — Auction  by  guardian 
without  permission  of  court.  GOO  252  Ool 
649    P  I. 

Guardian  and  ward. 

1  Acknowledgment—  Part  payment  of  debt 
— LimitaMon-^-  3  B  L  R  817  Col  1785  P  I. 

2  Acknowledgment — Payment  of  interest 
or  part— Payment  of  principal  — Hindu  Law 
■ — Decree  against  father — Suit  against  son 
after  father's  death.  27  M  243  Col  1843 
P    I. 

3  Power  to  acknowledge  debt  or  revive 
liability  (Hindu  Law).  See  also  27  M  243 
under    Art   52,  26   M  330   Col    1785  P   I, 

4  Acknowledgment — LimitAtion  Act  Ss. 
19  and  20  to  acknowledge  debt  or  to  make 
a  part  payment — Guardian  and  minor — 
Payment  of  interest  by  guardian.  AWN 
1904    P    137   Col    1785    P    I. 

5  Alienation  by  de  facto  guardian- Neces- 
sity—  Acquiescence— Testamentary  guardian  — 
Alienation  of  ward's  property  by  de-facto 
guardian  for  minor's  benefit,  13  M  L  J 
223   Col    2127    P    I. 

6  Compromise  by  guardian  on  behalf  of 
bis  minor  ward— Decree  against  the  minor — 
Suit  to  set  aside  the  decree  on  the  ground 
of  fraud.  Maintainability  of.  3  0  L  J  119 
Col    1314   P   I. 

7  Compromise  by  father  on  behalf  of  his 
minor  son — Withdrawal  of  suit  without  sanc- 
tion of  Court— Muhammadan  Law.  87  P  L 
li  1905—3  P  R  1905  Col.    1479  P  I. 

8  Compromise  by  guardian-Validity  of.  3 
B  L  R  887  Col  ;  1622  P  I. 

9  C'Ompromise  by  guardian — V  Uidity  of. 
15   M  L   J  494  and  14  M  L  J  442  Col  489   490 

p  ir. 

10  Contract     for     sale     by     guardian    of 

minor — Subsequent   sale    to    third   party 

Sanction  of  District   Judge.     10   C    W  N   763 
Col  609  P  II, 

11  Defalcation  by  guardian  of  joint  property 
—  Hindu  haw  — Joint  family— Guardian  and 
viinor— Minor  not  liable  fof  defalcation  of  his 
guardian. 

Where  in  a  suit  for  partition  the  Court 
burdened  the  minor  plaintiS'a  share  with 
the  liabilities  of  the  plaintiff's  guardian  on 
the  ground  that  the  guardian  had  committ- 
ed defalcations  in  respect  of  the  joint  pro- 
perty  of   the   parties  to    the   suit. 

Held,  that  the  judgment  of  the  Court 
Was  wrong.  It  the  guardian  had  committed 
defalcations  the  plaintiff  could  not  be  held 
responsible  for  it  because  it  was  a  tort 
committed  by  the  guardian  in  his  personal 
cap'city  and  not  on  behalf  and  for  the 
benefit  of  *:.he  plaintiff.  SONU  VISHRAM 
V.  DHONDU  VISHRAM.  6  B  L  R  122 
=28  B  830. 

12  District  Judge's  incompetency  to 
supersede  his   predecessor's  order  appointing 


Guardian  and  ward    (Contd.) 

guardian.     150   P    W  R  1908.     See  Guardian 
and     Wards     Act    VlII  of   1690  S.   25   No   4 

r  II. 

13  Joint  Hindu  family — Guardian  and 
Ward — Appointment  of  guardian  of  minor 
membcrty    jjropcrty. 

A  guardian  of  the  property  cannot  ba 
appointed  for  a  minor  wlioso  only  proprie- 
tary interest  is  as  coparcener  with  adults 
in  joint  family  property.  This  prin^ipla 
does  not  apply  whore  all  the  coparceners 
are  minors  and  a  guardian  of  the  property 
is  appointed  for  the  whole  number.  1  Bom, 
L  R  822  referred  to.  BINDAJEE  LAXU- 
MAN    V.    MATHURA    BAI.     7    B  L    R    809 

-80  B  152 

14  Jurisdiction  of  Court — Suit  for  a.  dec* 
laration  as  to  the  plaint iff^s  right  to  marry 
his  minor  cousions  as  against  the  molher^s 
right. 

Held,  that  a  suit  by  the  plaintiffs  for 
a  declaration  of  their  right  to  betroth  and 
marry  their  minor  causins,  and  for  an  injunc- 
tion to  the  mother  of  the  minors  not  to 
marry  or  betroth  them  without  the  consent 
of  the  plaintiffs,  is  not  barred  by  the  provi- 
sions of  tbe  Guardians  and  Wards  Act.  Mus- 
sammat  UTTAM  DEVI  v.  MAYA 
RAM.    10  P  R  1904 

15  Lease  by  guardian  in  excess  of  big 
powers — Sale  by  minor  on  attaining  majority 
28    A.  30  Col.  814  P.  I. 

16  Mahomedan  mothers  powers  to  mort- 
gage minor  daughter's  property.  29  0  473 
Col.  133  P.  I. 

17  Minor  — Guardian  ad  litem — Not  pro- 
perly represented— Decree  by  defendant.  28 
A,  137  Col.  1614  P.I. 

18  Mother  and  uncle -Preference.  U.  B. 
R.  1908.  2  quarte  P.  I.  See  guardian  and 
Wards  Act  VIII  of  1890  S.  17  N.>  3  P.   II. 

19  Mortgage  by  guardian — Guardian  also 
personally  liable — Guardian's  right  to  claim 
possession  until  liability  discharged.  15  M 
L  J  233  Col.  2128  P.  I, 

20  Mortgage  by  Hindu  guardian — Duty 
for  creditor  to  make  enquiries  as  to  the  neces- 
sity for  the  loan.  26  B  433  Col.  563,  652, 
2128  P.  I. 

21  Mortgage  by  natural  guardian— Certi- 
ficated guardian — Mortgage  without  sanction 
of   Court.     AWN  1905  P.  193—25  A    59. 

22  Order  absolute  for  sale  —  Guardian 
dean — Effect  of  non-service  of  notice.  2  A  L 
J  640—28  A  193  Col.  673  P.  I. 

23  Powers  and  duties  of  guardian — Sale 
of  minor's  property  by  brother — Liability  of 
minor  for  refund  of  purchase  money.  33  P. 
R.  1904.     See  Col.    256,  418  P.  I. 

24  Powers  and  duties  of  guardian— Suit 
for  possession  of  property  — Mortgaged  during 
plaintiffs'  minority  by  his  guardian.  23  P. 
R.  1904  Col.  1861  P.  I. 

25  Relation  between  guardian  and  ward, 
whether  that  of  an  agent  to  a  principal — 
Whether  resembles  that  of  trustee  to  cesti 
que  trust  —  Pow^r  of  guardian  to  acknow- 
ledge debt  due  from  minor.     5  A  L  J    376 — A 
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Guardian  and  ward    (Conid.) 

W  N    1908  P.  175—1  M  L  T  49-30  A  422  Col. 
1779  P.  I. 

26  Higbt  of  guardianship— Hindu  Law.— 
Competition  between  out  casted  mother  and 
paternal  grand  father  in  caste.  AWN  1905 
P.  205  Gol.  GO  P.  I. 

27  Sale  by  de  facto  guardian— Power  of 
Muhammadan  de  facto  guardian  to  sell  his 
ward's  property.     26  A  22  Col.  2136  P.  I. 

28  Sale  by  Hindu  mother— Capacity  to 
ward's  immoveable  properties  —  No  legal 
necessity.     32  0.  832  Col.  403  P.  I. 

29  Scope  of  authority  of  guardian — Maho- 
medan  Law — Partition  of  failures  estate  be- 
tween brother  and  minor  sister — Sister  repre- 
sented by  husband — Debt  owing  by  husband  set 
up  against  amount  due  to  his  wife — Subsequent 
suit  for  entire  rhare — Scope  of  guardianship — 
Validity  of  guardian's  act. 

Plaintifi's  husband  had,  on  the  occasion 
of  her  marriage,  sent  her  father  Rs.  933  for 
her  benefit,  which  sum  was  entered  in  the 
father's  accounts  to  plaintifi's  credit.  The 
father  died,  and  plaintiff's  brother,  the  de- 
fendant, entered  the  same  amount  to  her 
credit.  A  partition  then  took  place  between 
plaintiff  and  her  brother,  in  which  plaintiff, 
being  a  nainor,  was  represented  by  her  husband. 
It  was  found  that  the  husband  owed  the  estate 
■Rs-  1,700  whilst  tb©  estate  owed  him  41s.  400, 
and  the  net  sum  due  by  hira  was,  with  the 
plaintiff's  consent,  set  off  against  the  sum  due 
by  the  estate  to  the  plaintiff,  and  the  balance 
still  due  by  the  bus- band  was  allotted  to 
plaintiff  as  a  portion  of  her  share  in  the  es- 
tate. On  asuitbeiog  fi'ed  by  the  plaintiff 
(after  attaining  her  majority)  for  the  ^^   938 

Held,  that  it  was  beyoud  the  scope  of  her 
husband's  duty,  though  he  might  have  been 
plaintiff's  guardian  during  her  minority,  to 
set  off  a  debt  due  to  her  from  the  estate 
against  the  debt  due  by  himself  to  it,,  and 
that  the  defendant  could  not  rely  on  that 
transaction  as  binding  on  the  plaintiff.  Nor 
did  it  make  any  difference  that  the  plaintiff, 
while  a  minor,  assented  thereto.  The  tran- 
saction was  really  in  the  nature  of  a  contract 
and  the  fact  that  the  minor  was  privy  to  it 
could  not  bind  her.  HAYATH  BiHIMA- 
SHAEIEBA  V.   SYAHSA    MEYA.     27   M    !()■ 

30  Testamentary— llcmoval  of — Old  age- 
Effect  of —  Restoration  of  property  to  former 
guardian.     4  B  L  R  799  Col.  815  P.  I. 

3i  The  kuna  of  a  Joint  Hindu  family, 
who  is  also  the  certifiod  guardian  of  a  luinor 
member  of  it  can  make  a  niortgagd  on  the 
joint  family  properly  so  as  to  bind  bis  minor 
ward  as  well.  RAI\I  AYTA  AKSINGH  v.  CHuW- 
DHUltlNARSING  NARAIN  SINGH.  3  C 
L   J  12-     Siii-  Hindu  Law  {Joint  fauiihj). 

82  Withdrawal  from  suit-  Minor — Next 
friend.     29  C.  735  Col.  1623  P.  1. 

Guardiau    and  Wards    Act    XL  of 

1858 

1  S.  3— Appointmei.fc  of  guardian  ad- 
litsm   other   thau   the  certified     j^uardian.- 


Guardian  and  ward  Act  XL  of 
1858     (Contd.) 

Effect— 7   C    L  J    270   CjI    1019  P  II. 

Giiardiau  and  Wards   Act   VHI  of 

1890. 


1  See  Act    VIII  of  1S90  (Guardian     and 
Wards   Act).     Col   805  ta  818   P   L 

2  S.  4— Guardian  of  an  infant— Order.  3 

0  L    J   29   Col    1278   P   I. 

3  S.  17 — Guardianship  of  property  of 
minors— Mother  and  paternal  uncle  — Pre- 
ference. 

Held, — that  where  the  only  oandidatea 
for  the  guardianship  of  the  property  of 
a  minor  ae  the  mother  and  a  paternal 
uncle,  there  appears  to  be  no  authority, 
under  the  Mahomedan  law,  for  preferring 
the   uncle. 

Wilson's  Digest  of  Auglo-IN^ahomedaa 
Law,  paragraph  112  Tagori)  Law  Lectures, 
1873  page  476  and  note.  29  A  10  U  B  R 
1892—96  P  540  referred  to.  MAZAKERIA 
V.  HABUN.  U  B  R  1908.  -SJid  quarter  P 
IGuaidian    and    Wards. 

4  Ss.  25,39,47 — Gaurdian  and  Ward — 
District  Judge's  incompetency  to  supersede 
his  predecessor's  order  appointing  guardian — 
Bernoval  of  guardian — Maintenance— Marriage 
— Appeal. 

On  9th  June,  1905  E  (District  Judge) 
appointed  D  ta  be  guardian  of  both  persons 
and  property  of  three  minor  daughters  of 
G,  nephew  of  D,  and  rejected  the  claim  of 
Z    and    another. 

On  11th  October  1907  E's  successor 
A  granted  D's  application  to  arrange  for 
the   marriage    of   the   eldest   girl    R. 

On  18th  December,  1907,  A  superseded 
the    arrangement. 

On  23rd  December,  1907,  D  again  ap- 
plied for  assistance  of  the  Court  to  enable 
him    to  regain  control    of  R. 

On  24th  January,  1903,  A  without  as- 
signing any  good  reason,  passed  an  order 
to  the  nffect  that  D's  guardianship  of  R 
should  be  superseded  in  favour  of  Z  and  D 
should  pay  1/3  share  of  profits  of  Gulam 
Qadir's  land  to  N»  sou  of  Z,  for  mainten- 
j  anco   of  R. 

Held,    that    tbu   order   of  I8th  Decsmber 
1907    is   an   arbitrary   one    and    that    of    24th 
January,     1903,   is   extraordinary    and  inde- 
I  feasible. 

A    District   Judge   suo   7noto   has  neither 
I  power   to  remove    a  guardian    nor  to  appoint 
'  a  person    whose   claim   has   already    been  re* 
j  jected    by  his    predecessor. 
I  Htld,    also,    that,  where  a  duly  constitut- 

ed guardian  is  willicg  to  maintain,  the 
j  Court  has  no  power  to  pay  out  of  the 
Ward^s  property  maintenance  charges  to 
a  person  who  on  bis  own  account  chooses 
to  support    the  minor. 

Hdd,  further,  that,  without  assigning 
very  good  reasons,  the  DislvicC  Judg^;  is 
not   justified    in    refusiig   help    for   restorii  g 

1  he    minor    to  the    control    of  tlie    guardian. 
DULLA    V.  ALAHDI.     150  P  W  R  1808* 
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Guardian  and  wards  Act  VIII  of 

1890     (Contd.) 

5  Ss.  44,  7  ('(i)  28  — Appointment  of  testa- 
mentary  guardian  by  Court — Ills  liability  to 
furnish    security. 

A  guardian  under  a  will,  who  has  also 
applied  for  i\ud  accepted  the  positiou  of  a 
guardian  under  the  Act,  may  bo  called 
upon  to  furnibh  security  iinder  S.  34  of  the 
Act.  SUKH  DIAL  v.  KAIIAM  CHAND.  99 
P  R  1908 

6  S.  '^7  and  '18— Compromise  by  cortificat- 
lid  guardian  of  minor  adopted  aou — Suit 
by  suoh  guardian  to  content  adoption.  7  C 
\V    N    41 U,   30   0   613   Col   1613   PI. 

Guardianship. 

1  Guardian  and  Ward — Adoptive  moth&r, 
Covipetency  to  be  appointed   guardian. 

The  adoptive  mother  of  minor  is  not 
disqualified  from  being  appointed  his  guar- 
dian, though  she  may  be  only  about  18 
years  of  ago. — 3  Bon.,  2  referred  to.  RANGU- 
BAI  V.  GOPAL  DHONDU.  5  B  L  R  524. 
2  Guardianship  —  (Hindu  Law).  Step 
mother  whether  can  be  guardian  of  step 
Bons — Validity  of  alienation  uiade  by  stop- 
mother  duiiiig  guardianship- Remarriage 
of  mother  effect  of  on  her  status  of  guar- 
diausbip— 4  N  L  R  20  Col  2133  P  I. 

3  Convert  father  — Hindu  son— To  Mohm- 
edanism — Validity  of  such  adoption.  25  B  55x 
Col.  645  P.  I. 

4  Guardianship  — (Mahomadan  Lawj— Of 
property  of  Minors  — Mother  and  paternal 
uncie-U.  B.  R.  (lUOSj  2nd  quarter  guardian 
and  V/ards  Act  VIII  of     1890  S.  17  No.  3  P.  II. 

5  Not  one  of  the  private  eivil  rights  of 
only  private  person— Dispute  as  to  right  to 
be  minors  guardian — Not  to  be  submitted  to 
arbitration,    5  A.  L.*J.  101  Col.  809  P.  I. 

6  Of  10 if &^  by  hush-Did — Custom  for  wife  to 
remain  loith  pare)its  tillviiajority — Hindu  Law. 

Under  Hindu  Law  the  husband  is  the 
legal  guardian  of  the  v/ife  from  the  moment 
of  marriage  whether  the  mrariage  is  consum- 
mated or  not  but  aceording   to   general  prae- 


Guardianship    (Contd.) 

tico  of  the  Hindu  community  in  the  Madras 
Prosideiicy,  the  liusband  is  not  entitled  to  the 
custody  of  his  wife,  as  against  her  parents, 
when  sbo  has  not  yet  attained  her  maturity. 
Suddor  Decisions  1868,  p.  154,  followed. 
ARUMUGA     MUDALI    v.    VIRARAGHAVA 

MUDALI.    M.  L.  J,  1901,  p.  69-24  M  765* 


Gujrat  Talwfedars 

VI  of  1888. 


Settlement  Act 


1  See  B<  mbay  Act  VI  of  18S8  Col.  ^22    P.  IL 

2  Pariiiion  suit — Paitivs — All  interested 
persons  should  be  made  parties— Qujrat  Taluk- 
dais'  Act  (Bom.,  Act  VI  uj  1888)  Section  12. 

It  is  a  general  rule  that  all  persons  inter- 
ested ought  to  be  made  parties  to  a  suit^ 
however  numerous  tbey  may  bo,  so  that  the 
('ourtmaybe  enabled  to  do  complete  justice 
by  deciding  upon  and  settling  the  rights  of  all 
persons  interested.  It  is  in  obedience  to  this- 
rule  that  in  partition  suits  all  known  co-sha- 
rers must  be  before  the  Court*  This  rule- 
governs  partition  proceedings  under  the  Guj- 
rat  Talukdars'  Act,  and  any  known  GO-sharer& 
that  are  not  made  parties  to  such  proceedings 
are  not  bound  by  them. 

The  phrase  "known  co-sharers  "in  sec- 
tion 12  of  the  Gujrat  Talukdars'  Act  covers, 
all  who  are  known  to  hove  an  interest  in  th& 
property  and  is  not  limited  to  those  eo-sha- 
rers  whose  names  are  reaorded  under  tba  Act, 
CHUDASAMA  SURSANGJI  v.  PARTAPSANG 

KHENYARJI.    5  B-  !»■  R-  e87=28  B.  20&» 
GURU^ 

1  Property  left  by — Trust  for  religious 
purposes  — Succession  to  property  of  Hinda 
religious  mendicant  who  is  not  a  hermit  oit 
ascecia'.    3  0.  G.  281  Col,  902  P.  II. 

Guzara  Land. 

1  Suit  for  possession-Estate  for  life— Granft. 
of  maintenance  in  perpetuity.  7  0.  C.  90CoJ* 
554  P.  IL 


Hacloiey  Carriage  Act. 

1     S^e  Bombay    Act    VI    of  1863    Col  188 
P  IL 

KaK-buha. 

1  Punjab  Tenancy  Act  XVI  of  188?  S.  4, 
el.  (12 J,  S.  77  {3)  {j)--Haqq-buha— Village 
eess— Jurisdiction  of  Civil  and  Revenue  Courts. 
Under  S  4  (12)  the  Customary  dues  of 
the  nature  of  Haqqbuha,  levied  by  the  pro- 
prietary body  of  a  village  from  non-proprie- 
tary residents,  fall  within  the  definition 
of  village  cess.  49  P  R  1891  j  11  P  R  1890 
(Rev.)  referred  to.  Suits  for  the  recovery 
of  these  due  are  therefore  cognizable  by 
the  Revenue  Courts  under  S.  77  i3)  (i)  of 
the  Act.     SHAHYA  v.   KARM  KUklt  95  P 

R  1807  (Footnote),  p  463. 


2  Suit  for  declaration  that  plaintiffs,  who 
are  occupancy  tenants,  are  not  liable  to  pay 
haqbua.     GAMU   v.   EaRIM    KHAN,     33  P 

R  1908  =  171  P  L  R  1908. 

See    Jurisdiction    of  Civil    and  Revenue 

Courts.  / 

HaK  i  chaharum. 

1  Acq_uisition  of  site  and  buildings  oo^' 
cupaid  by  tenants — Compensation  to  zemin- 
dars and  tenants.  AWN  1908  P  5  Col 
864   P   I. 

2  Landholder  and  tenant— Hagri-ehaha' 
rum. 

In  the  case  of  a  customary  right  to 
receive  haqi-chaharum  where  it  does  not 
appear  that  the  Zamindar's  right  to  a  shara 
of  the  purchase-money  is  limited  to  a  riglii 
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to  claim  it  from  the  vendor,  the  right  can 
be  enforced  againat  the  vendee  albo.  W  N 
P  lie  B  1867  y  F  B  63,  referred  to,  DHAN- 
DAI    BIBI   V.    ABDUli  RAHMAN.     W  N  A 

190L  P  61 

8  Execution  of  sale— Zflmindar*^s  right  to. 
1  0,0.2.— See  Col.  1036  P.  11. 

4  Eaq^  i-ehaliariivi,  vendca  to  "pay — Wajib- 
ul-arz. 

Heldy  that,  unless  the  right  of  the  land- 
lord is  limited  by  the  wajib  ul-arz  to  a  right 
to  claim  haq  ickaharum  from  the  vendor,  the 
ifight  can  be  enforced  against  the  vendee  also. 
S.  C,  No.  147,  N.  W.  P.  H.  C.  (F.  B.)  Rulings 
1867,  63,  A.  W.  N.  (10),  61,  S.  C.  A.  No.  215  of 
1891,  not  folluwed.  U'lRI  DIN  v.  MUNSHI 
PRAG  NARAIN.     H  Q.  C    64- 

Hak-1-Jethau5i. 

1  Oral  evidence— Custom— Partition.  1 
O.  C.  301.    See  Col.  219  P.  1. 

Halx-i-Juri. 

1  Custom — Ala  and  adna  maliks — Land 
submerged— Be- appearance -'B.&q  Juri — Wajib- 
ul-arz — Muradpur  Village,  Alipur  Tahsil, 
MuzaJJargarh  District. 

The  plaintiffs,  adna  maliks  in  the  village 
of  Muradpur,  Tahsil  Alipur,  Muzaffargarh 
District,  sued  the  defendants  {ala  maliks)  for 
a  declaralion  of  adyia  milkiyat  rights  in  cer- 
tain land  which  had  been  thrown  up  by  the 
river  Cheoab  before  the  suit. 

The  Wajib  id  arz  provided — "If  the  land 
Ibelongiug  to  the  adna  malik  is  washed  away 
at  the  time  of  its  being  thrown  up  it  becomes 
the  property  of  ala  vialik.  The  adna  maliks 
retain  no  right  in  the  land.  The  adna  maliks 
after  payii  g  hagjuti  to  the  ala  maliks  will  be 
entitled  to  get  possession.  Without  paying 
juri  they  will  have  no  right.  If  the  ala  maliks 
intentioually  refus)  to  take  jrari^  the  adna 
maliks  are  not  entitled  to  take  possession. 
The  arrangement  as  io  juri  is  to  depend  upon 
the  value  of  the  land  and  Ihe  status  of  the 
adna  malik.  But  it  should  not  be  less  than 
Re.l  per  bigha  or  more  than  Ks.  2  per  bigha. 

It  v/as  contended  for  ^he  defendants  that 
the  plaiiuiffs  had  no  right  to  recover  posses- 
sion and  claimed  jfwri,  in  case  the  plaiutifis 
BUit  was  decreed. 

Heldy  that  the  plaintiffs  were  entitled  to 
be  declared  adna  maliks  of  the  land  in  suit, 
but  their  right  was  dependent  on  the  pay- 
laaent  to  the  defendants  of  Haq  juri.  It  lay 
upon  the  adna  maliJcs  to  show  that  they  were 
not  bound  to  pay  haq  jzcri,  but  they  had 
failed  to  do  so.  As  to  the  rate,  defendants 
had  nob  shown  that  they  were  entitled  to 
more  than  the  minimum  entered  'u  the 
Wajib'Ul-arz,  namely.  Re.  1  per  bigha  FAKIR 
AHMAD  SHAH  v.  KHUDA  BAKHSH.  33 
PR.  1903 
Halx-i  Sukhadi  and  Rejgi. 

1     Notification    of  Bombay   Government — 
Interest.     7  B.  L.  R.  71)3  Col.  51    P.  I. 
Half  brother 

1     Stc  Hindu  Law  —Inheritance  and  succes- 
sion,  MahuniQdajit  Laiii-liiharUauQC-QusiQm  of 


Half-brother    (Contd.f 

the  Punjab  Inheritance  and  Succession ;  and 
Oudh  Estates  Act  I,  1869  S.  13,  14, 15,  and  UH. 
Hamesha. 

1     Conduct  of    parties — Construction   of — 
Always  nnd  for  ever — Perpetual  grant.     23  A, 
204  (P.  C.)  Col.  503  P.  II. 
Hand  x^riting. 

1  See  Evidence  Act  I.  of  1872  S.  47  and  73 
Col.  182  and  Limitation  Act  IX  of  1908  S.  ii(X 
Hard  and  inequitable  condition. 

i  Condition  in  a  mortgage  deed  amounting 
to--Right  to  redeem.  G  0.  C.  167  Col.  346  P,  I. 
Hat. 

1  Suit  to  recover  possession  of  a  hat — 
Delivery  of  possession.  29  C.  614  CoL  392 
P.  I. 

2  Improvement  eflected  by  co-owners  of  a 
hat  to  save  the  hat  from  forfeiture.  32  C.  374 
Col.    328  P.  I. 

Hatchita 

1  Acknowledgement — Materiai  alteration 
in  a  hatchita— Alteration  with  regard  to 
interest.     9  C.  W.  N.  695    Col.     34  P.  I. 

2  Acknowledgement— "  Signing"  —Limi- 
tation Act  S.  19— Likhtam  Khode.  31  0» 
1043  Col.  1774    P.  I. 

Havala 

1  Conveyance — Letters  by  a  debtor  autho- 
rising payment  to  his  creditor  of  money  dua 
to  him  (the  debtor)  by  a  third  person.  4  B, 
L    R.  951  ==27  B.  150  Col.     889  P.  I. 

Hearsay  evidence 

1  Document  thirty  years  old — Presumpr 
tion — Discretion — Title  of  plaintiff-  Findings 
of  fact.     7  O.  C.  290-  26  A.  581    Col.    148  P.  I. 

2  Family  custom — Hindu  Law — Primoge- 
niture—Evidence. 23  A.  37  (P.  C.)  Col.  732 
P.  II. 

3  Executed  by  Indian  Ladies — Construc- 
tion of  document — Appointment  to  heir  ta 
Taluqdari  estate  by  Hindu  Widow.  2  0;  Q, 
372  Col.     913  P.  il. 

4  See  for  other  cases  Act  I  of  1812  Evidence 
Act  S.  32  Col  163  to  111  P.  I.  and  Col.  98S 
to  991  P.  II. 

Heir. 

\  See  Hindu  Law  ;  Mahomedan  Law  ajid 
Cnstovi,  luvjnb. 

2  Liability  for  debts  and  rent.  See  Ei7idu 
Laio  debts. 

Hereditary  Claim 

1  Piivjab  Land  Revenue  Act  (XVII of  1887) 
Rvles  under — Bide  No.  167  (1) — Inamdar— 
Zaildar.  Appointment  of—Hcrcditaiy  claitn. 
The  words  in  Land  Revenue  Rule  No* 
167  (1)  "regard  shall  not  be  had  to  any 
alleged  hereditary  claim  "  are  net  to  be  so 
construed  as  to  prevent  in  evenly  balarccd 
cases,  considerable  weight  being  attached  to 
the  circoaistauco  that  one  of  the  claimants  is 
the  son  of  the  deecased  office  holder.  Tha 
objict  of  th»'se  words  is  to  secure  lo  the  local 
officers  great,  and  very  necessary  freedom  in 
makiig  appointments  of  Zaildar  and  Inam-^ 
dars,'  The  words  mean  that  there  is  absuluto- 
ly  no  obligation  to  appoint  a  relative,  but 
they  do  not  mcuu  liiul  ii  bo  LUar  ft  relftlivu  &3 
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a  son  is  amongst  the  claimants,  the  fact  of 
Buch  relatiouship  should  count  for  nothing 
at  all.  It  is  one  point,  and  not  a  conclusivo 
point,  in  favour  of  a  candidate,  but  it  may 
turn  the  balance  in  a  doubtful  case.  SUKAIN 
SINGH  V.  JAGAT  SINGH.  5  p.  R.  1902 
Revenue  =  71  P  L.  R  1903 
Heredltary»Ofllce 

1  Adverse  passe ssion  —  Litnitation  Act  IX 
of  1908  Art.  124; — Claim  to  hereditary  office — 
Adverse  'possession. 

The  plaintiff's  right  to  recover  an  heredi- 
tary office  would  not  be  barred  under  Artl24. 
unless  the»dofendant  is  found  to  havejbeen  in 
possession  of  it  adversely  to  the  plaintiff  for 
twelve  years  ;  and  the  fact  that  tbe  plaintiff 
did  not  have  possession  of  tbe  office  at  any 
time  within  twelve  years  previous  to  the  suit 
would  not  be  sufficient  in  itself  to  bar  his 
claim— 9  B  H  C  B  260  Distinguished,  REGU- 
NATHA  CHARIAR  v.  THIRUVENGADA 
RAMANUJA  CHARIAR.  4  M  L  T  466. 

2  Bathing  ghat- -Managership  of  a  bathifig 
ghat : — 

The  office  of  managership  of  a  bathing 
ghat  is  not  a  hereditary  one  passing  like  the 
office  of  mabant  of  a  Mutt  from  Guru  to 
Chela.  BASDEO  SAHAI  v.  DAMODARA- 
NUND.    1  AL  J44. 

8  Of  Karnam  and  shroff— Form  of  suit — 
SADASIVA  PILLAI  v.  KALAPPA  MUDA- 
LIAR.    24  M  39. 

See  General  Clauses  Act  {Madras)  1S91  S  8. 

4  Limitation — Claim  for  recovery  of— Suc- 
cession by  Hindu  widow  to  trusteeship  of 
temple.  28  M  197  Col  .-  1927   P   I. 

5  Limitation— Resjudicata— Party  to  suit 
Hindu    idols.  6  0  W  N  178  Col  :    985  P  I. 

Hereditary  Oflfices  Act  (Bombay  Act 
III  of  1874) 

1     S^e  Bombay     Act   III  of  1874   Col'.   195 
196  F  II. 
Hereditary  Trustees. 

1  Adverse  possession — Limitation  Act  XV 
of  1877  S.  28,  sch.  II,  arts.  124,  127,  li2— 
iteligious  Enduwments  Act- -Trustees  of  temple 
— Hereditary  frustees — Management  by  rotation 
— DisconiiiLnance  of  possession  of  trust  pro 
^erties  of  jiudor  branch  of  ttuslees—ContimA,- 
ous  possession  by  members  of  senior  branch 
— Exiincilon  nf  rights  of  jiniior  branch  in  fa- 
vour  of   senior  branch. 

On  the  death  of  the  last  sole  trastee 
of  a  public  religious  iuslitution,  the  trus- 
teeship of  which  was  hereditary  in  his  fa- 
mily, without  beneficial  interest  in  tbe  trust 
propett-y  or  income,  the  office  devolved  by 
inheritahce  on  his  male  descendants  by  bis 
two  wives.  Until  1881,  tho  management 
was  conducted  by  the  two  branciies  re- 
spectively in  rotation,  each  acting  for  a  year. 
Since  1882,  the  members  of  tbe  junior  branch 
had  discontinued  possession  of  the  immov- 
able pioptrLies  belorging  to  the  trust  as 
also  performance  of  the  dufcie.^  usually  ap- 
pertaining to  tbe  office  of  trustee,  and  the 
members  of  the  senior  biai-ch  bad  been, 
ia   turi),   successively     in   poiseasion   of   the 


Hereditary  Trustees.    (Cqntd.) 

properties  and  had  performed  the  duties,, 
to  tbe  exclusion  of  and  adversely  to  tiio 
members  of  the  junior  br  ^nch,  and  the 
High  Court  found  that  t'^-ire  liad  boon  an 
ouster  of  tho  members  of  tho  junior  branch 
for  about  19  years  prior  to  the  present 
suit,  and  that  the  members  of  the  senior- 
branch  had  been  in  turn  successively  in 
possession  of  tho  properties  and  had  per- 
formed tho  duties  of  the  office  of  trustee, 
to  the  exclusion  of  and  adversely  to  the 
members  of  the  junior  branch.  Plaintiff, 
a  son  of  the  last  sole  trustee  by  his  senior 
wife,  now  sued  a  grandson  of  the  last  sole 
trustee,  whose  father  was  also  a  son  by  the 
senior  wife,  to  enforce  bis  turn  of  manage- 
ment of  the  institution.  Since  1882,  plain- 
tiff had  been  managing,  not  only  during, 
tbe  years  of  his  own  turn,  but  also  dur- 
ing the  years  of  the  turns  of  the  mem- 
bers of  the  junior  branch,  who,  plaintiff- 
alleged,  had  trunsferrod  their  turns  to  him. 
It  was  contended  for  the  defendant  that 
inasmuch  as  the  plaintiff  had  not  himself 
been  in  continuous  possession  for  12  years, 
and  the  possession  of  the  defendant  and 
of  the  other  two  members  of  tbe  senior 
branch  during  the  19  years  had  not  been 
adverse  to  tbe  menabers  of  the  junior  branch, 
the  rights  of  the  latter  could  not  be  barred 
under    Article    124. 

Hddy  that  the  right  of  the  members 
of  the  junior  branch,  as  co-trustees  had 
been  extinguished,  whether  the  appropriate 
article  be  127,  142  or  124  Each  of  the  mem- 
bers of  the  senior  branch  must  be  deemed 
in  law,  to  have  held  and  discharged  the 
duties  of  the  office  on  behalf  of  himself 
and  the  other  members  of  the  saaior  branch,, 
to  the  exclusion  of  the  junior  branch.  Con- 
seq^uently,  the  office  and  the  properties  had. 
been  for  more  than  12  years  held  and 
possessed  by  the  members  of  the  senior 
branch  as  a  whole  body,  adversely  to  the 
members  of  the  juniour  branch,  as  a  body, 
and  the  rights  of  the  latter  had  been,  by 
tbe  operation  of  S.  28  of  the  Limitatioa 
Act,  extinguished,  not  in  favour  of  the 
plaintiff  individually  but  in  favour  of  the 
members  of  the  senior  branch  as  a  body. 
The  defendant  could  not,  therefore,  plead, 
in  bar  of  the  plaintiff's  claim,  that  the 
junior  branch,  or  one  of  its  members,  and 
not  the  plaintiff,  was  entitled  to  succeed 
him  in  tbe  turn  of  nuanagemcnt.  A  right 
to  manage  by  rotation  by  each  of  several 
GO  trustees  in  turn  is  not  one  that  can,  as 
between  the"  trustees  themselves,  be  acq^uir- 
ed  merely  by  the  operation  of  the  law  of 
limitation.  But  held  that  plaintiff  was  en- 
titled to  the  relief  sought  for,  upon  the 
basis  of  the  scheme  of  management,  undejf 
which  management  by  rotation  was  pro- 
vided for.  A  schema  of  management  which, 
has  been  framed  and  acted  upon  by  the 
trustees  seonot  be  revoked  at  the  will  and 
pleasure  of  any  of  them.  It  is  competent 
for  co-tiustees  to  seltlu  a  scheme  of  mauaga- 
meut   by  each   of  the  co  trustoaa  in  rotation-j 
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at  any  rato  whero  no  emoluments  bo  attach- 
ed and  the  olTico  is  an  hereditary  one. 
Whore  emoluments  are  attached  and  the 
ofFico  is  hereditary,  the  emoluments  will 
be  subject  to  partition,  in  the  strict  sense 
of  the  term,  like  any  other  family  pro- 
perty. But  whatever  may  be  the  number 
of  co-trustees,  the  office  is  a  j^int  one  and 
the  co-trustees  all  form,  as  it  were,  but 
one  collective  trustee,  and  therefore  must 
execute  the  duties  of  the  office  in  their 
joint  capacity.  IManagemetit  by  members 
of  undivided  families  discussed.  It  would 
be  competent  for  a  Court,  in  the  exercise 
of  its  equitable  jurisdiction,  to  settle  a  scheme 
for  the  management  of  a  public  religious 
or  charitable  trust  by  the  various  co-trustees 
in  rotation.  Sri  Raman  Lalji  Maharnj  v. 
Sri  Gopal  Lalji  Maharaj.  (I  L  R  19  All 
428),  discussed.  -RAMANATHAN  CHETTY 
v.  MUnUGATPA     CHETTY.     M    L   J    1903 

P  841-27  M  192 

2  Adoption  -Right  of  adopted  son — Con- 
eeqaential  relief  not  claimed.  15  M  L  J 
45G    Col    433     P  II. 

3  See  Sindu   Law-— Religious  endoioments. 

Hereditary  village  oiUcers  Act. 

1     See  Madras   Act  III  of  1895. 
Heritable  and  non  transferable  lease 

1  See  Oudh  Rent  Act  XXII  of  1886  6'. 
41,52. 

Hermit. 

1  Capacity  of  mahant  to  acquire  property 
— Ratification  of  register — Property  held  by 
head    of  mutt.     26  M  79    Col    744    P  I. 

Hiba  bil-ewaz. 

1  Pre-emption — Oudh  Laivs  Act  XV I II  of 
1876. 

Hiba-bil  ewaz — The  plaintiff  sued  for 
pre-emption  of  certain  property,  alleged 
to  have  been  sold  by  one  C.  N.  to  the  de- 
fendant, R  N.,  by  a  deed,  dated  29Lh  August, 
1890.  The  defence  was  that  the  transaction 
was  a  hibibilciuaz  and  that  no  right  of 
pre  emption    attached    to  an   exchange. 

Held,  tiiat  a  litba-bil-eiuaz  purporting  to 
be  an  exchange  is  not  a  sale  as  meant  in  Act 
XVIII  of  1876  and  confers  no  right  of  pre- 
emption. RAJ  KISHORE  v.  RAGHU  NATH 
PARSAD.     4  0   C    196 

2  Pre-emplion — Hiba  bil-ewaz-Mahoviedan 
Laiu  of  pre-emption — Sale  and  price — Meaning 
of— Oudh  Lnius  Act  (XV  III  of  1876),  S.  3,  9. 

In  a  pre  emption  suit  in  Oudh,  to  which 
the  parties  were  Mahomedans,  held,  that  tho 
statutory  right  of  pro-emption  provided  by 
Act  XVIII,  1876,  was  conferred  on  all  classes 
of  the  community  alike,  and  its  language 
must  be  construed  in  a  uniform  manner 
without  regard  to  tho  personal  laws  or  usages 
of  the  persons  concerned. 

Held,  also,  that  in  the  chapters  and  sec- 
tions of  the  Oudh  Laws  Act  '*  price  "  means 
••  money.  "  '• 

Held,  further,  that  a  'Hiba-hil  eiuaz'  is  not  ! 
a  sale  within  the   meaning   of   section  9,    Act 
XVIII,  1876,  aud  that  it  ooufers  no   right   of 


;  Hiba-b.l-ewas    (Coyud.) 

pre-emption     under   chapter    11  of    tho    Act. 
I  WAD  AH  V.  MUSAMMAT  ARAB-UN-NISA. 
1  0  C  75 

3     Copy  of  Koran  is  a  valid  Uiba-hil-ewaz — 
Consideration,  what  ia  sufficient.     13  C,  W,  N. 
ICO  See  Col.  .511  F.  II. 
Higb  Court. 

(a)  General. 

(b)  Bombay  High  Court  Rules. 

(c)  Calcutta  High  Court  Rules. 
(d\  Madras  High  Court  Rules. 
(e)  N.  W.  P.  High  Court  Rules. 

(a)     General. 

1  Concurrent  jurisdiction  of  High  Courts 
in  India  — Adjudicatioa  by  different  courts. 
31  C.  761  Col.  12  P.  II. 

2  Decision  of  High  Court  binding  on 
Lower  Court —Probate,  revocation  of.  31  0 
628  Col.    523  P.   I. 

3  Disciplinary  jurisdiction — Professional 
conduct —Pleader  making  use  in  later  pro- 
ceeding, against  A  of  infomatiou  obtained  by 
him  in  an  earlier  case  in  which  A  was  hia 
client.     26   B  423  Col.  503  P.  I. 

4  Jurisdiction-Administration  suit-Frau- 
dulent decrees  and  deeds — Setting  aside  of. 
33  G  180  Col.  2036  P.  II. 

6  Jurisdiction— Suit  to  set  aside  decree 
obtained  by  fraud.     30  C  369  Col.  1757    P.  II. 

6  Juiisdiction — Bench  taking  up  cases  of 
the  Presidency  group — Jurisdiction  over  Presi' 
dencij  Sm'ill  Cause  Cotcrt,  Calcutta. 

The  Bench  of  the  Calcutta  High  Court 
taking  cases  of  the  Presidency  Group  has  no 
jurisdiction  to  set  aside  the  decree  of  the 
Calcutta  Court  of  Small  Causes,  v/hich  is  not 
within  the  jurisdiction  of  the  Bench.  SHAM- 
SHE  R  MUNDUL  u.  GANENDRA  NARAIN 
MITTER.     29  G    498 

7  Jurisdiction  — "District  Court"  includes 
High  Court  in  its  original  jurisdiction.  12 
OWN  446  Col.  792  P.  1. 

8  Jurisdiction  — Right  of  evidence  —  In- 
solvency appeal  in  the  High  Court  — Proce- 
dure of  Insolvency  Commissioner.  MAN- 
GIAH  CHETTY  v.  R^MIAH  CHETTY.  18 
M  L  J  5 65- -Sec  Vakil. 

j       9     Powers  to  award  expenses  to  a  witness — 
HigJi    Court — Rule    196--\Vitness — Application 
in    Chambers  --  Expenses  for    attendance    in 
\  Co7irt. 

j  A  witness  who   attends   the    Court    on    a 

j  subpoena  is  entitled  to  demand  at  any  time 
I  his  reasonable  expenses  of  such  attendanca 
i  from  the  party  issuing  the  subpoena  even 
j  though  he  only  gives  evidence  as  a  witness 
'  for  a  party  to  tho  suit  other  than  the  party 
1  summoning  him.  In  re  BULLOCK.  6  B 
!  LR  1025  =  28  B  647 

I  10  Power  to  ascertain  value  for  appeal 
to  Privy  Council  — Application  for  leave- 
Value  of  suljjct  matter  in  dispute.  9  C  W 
N  370  Col.  12U8  P.  I. 

11  Appellate  Coxirt  can  extend  time  for  pay- 
ment,  ichere  appeal  dismissed  for  limitation — 
Delay  in  filing  second  appeal. 

Even  in  cases  in  wliich    appeals    are    dis- 
missed ou  thegrouud  of  limitatioam    presea- 
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tation  of  tho  samo,  tho  High  Court  hfta  powor 
to  oxfcond  tho  timo  for  paym)iit.  18  M.  214 
and  22  M.  293,  and  31  M.  28  folio wod. 
YENlvNT APATLIY  AlYER  v.  THIRUPATHI 
GOUNDAN,     4  M.    L- T-34L 

12  Power  to  interfere  with  jurisdiction  — 
Order  paaaod  in  oxerciao  o(  powor  to  punish 
contempt   of  court.     27  A.  380  Col.  904  P.  I. 

13  Power  to  interfere  with  findings  of 
Lower  court.     27    A.  356  Col.  3  P.  I. 

14  Powor  to  interfere  with  finding  of  fact 
In  aooond  appeal.     9   O.W.N.    154   Ool.  1251 

P.  I. 

15  Power  to  interfere  with  ultra  vires— 
Commission  of  persona  not  exempted  by, 
0.  P.  C.  3  M.  L.  J.  246  Col.  465  P.  II. 

16  Power  to  interfere  with  reversioner— 
Order  declaring  certain  persons  to  be  touts. 
Kodar  Nath  in  the  matter  of  the  petition  of. 
A  W.  N.  1908  P.  279.  See  Legal  Practitioners 
Act  XVilof  1879  S.  36. 

17  Power  to  interfere  with  reversioner — 
Order  in  matter  relating  to  execution  of  dec- 
ree.    3  L.  B.  R.  1906  P.  131  Col.  1095  P.  I. 

Ig  Power  to  interfere  with  reversioner- 
Power  to  revise  proceedings  in  the  Bombay 
Court  to  small   causes.     31   B    138   Col.   1342 

19  Power  to  interfere  with  review—Suit 
with  reference  to  money  deposited  in  court 
9  C.  W.  N.  492   Col.  1340  P.  I. 

20  Power  to  interfere  with  reveiw-Amend- 
ment  of  decree  by  Original  Court  after  con- 
firmation on     appeal.     9   0.  W-   N.  6  05   Col. 

1264  P.  I. 

21  Power  to  stay  criminal  proceedings  or- 
dered by  civil  Court,  S.  15,  Charter  Act,  Ss.  28 
29,  Letters  Patent— S.  476,  Gr.  P.  G. 

The  power  of  general  superintendence 
given  by  S.  15  is  not  limited  by  any  other 
provisions  of  law,  a>^d  it  iucludes  the  power 
to  point  out  to  the  subordinate  Courts,  the 
inexpediency  of  trying  a  case  when  it  is  likely 
to  interfere  with  the  due  course  of  justice. 
The  power  of  superintendence  (S.  15)  and 
transfer  (S.  29)  implies  the  power  to  send  for 
the  records  in  any  case  in  the  lower  Courts 
which  must  necessarily  stay  further  proceed- 
ings in  thatcase.  Therefore,  the  High  Court 
has  the  power  to  stay  proceedings  (ordered  by 
a  Civil  Court)  in  Criminal  Courts  till  the 
appeal  from  that  Court  is  disposed.  34  C.  848 
Expl.  B.  L.  R  (b.B.)426  not  Expld.  The 
fact  that  the  Court  may  not  have  the  power 
to  set  aside  the  order  under  S.  476,  Or.  P.  0. 
is  in  itseli  no  reason  for  holding  the  other 
way.  IN  RE  L.  JOGIAH.  4  M-  L- T- 186. 
22  Power  to  stay  proceedings — Docu- 
ments not  stated  in  list  accompanying  plaint 
—  Discretion  of  Court.  12  0.  W.N.  312  Col. 
1471  P.  I. 

23  Power  to  appoint  guardian  of  minor 
who  is  member  of  a  joint  family.  3  B  L  R 
411  -25  B  353.     Sea  Guardian  No.  13. 

24  Power  to  transfer  from  small  cause 
Court  to  High  Court— Jurisdiction  — Letters 
patent.     7    B    L    R    143   Col    1061    P  I. 

25  Siimmary  jurisdiction— Costs— Solicitor's 


Higrh  Court    fContd  ) 

costs — Lien — Compromise  of  ttiit — Sigh    ConrU 
Jurisdiction  of. 

Tho  High  Court  haa  a  summary  juris- 
diction over  its  suitors  for  the  purpose  of 
enforcing  a  solicitor's  lien  for  costs,  and  in 
enforcing  it,  the  Court  must  be  guided  by 
tlio  principles  of  English  Law. 

Although  the  tligh  Court  possesses  a  sum- 
mary jurisdiction  to  enforce  the  solicitor's 
lien  upon  tho  fruits  of  his  exordon,  it  will  not 
do  so  when  the  circumstances  would  make 
it  unfair  to  any  of  the  parties,  or  would  com- 
pel the  Court  to  go  into  complicated  ques- 
tions of  fact,  especially  when  charges  of 
fraud  or  collusion  are  made,  or  where  a 
solicitor  has  deliberately  taken  additional 
fresh  security  for  the  purpose  of  securing 
his  costs,  and  has  not  relied  on  hia  lien  under 
the  summary  lurisdiction.  In  the  matter  of 
COSTS  DUE  TO  MESSRS  TYAPJI  &  Co, 
7  B  L  R  547- 
(b)  Bombay  High  Court  rules. 

1  Dismissal  of  third  party — Third  party 
notice — High  Court  Rules,  Chapter  VJTI — Sum- 
mons for  directions — Claim  of  Indemnity — Em- 
barrassing pleading — Refusal  to  give  directions^ 
effect  of. 

In  deciding  whether  the  Court  should 
give  directions  on  a  summons  for  directiona, 
the  Court  has  to  see  that  nothing  is  dona 
which  would  put  the  plaintiffs  to  additional 
expense  or  difficulty,  and  also  to  see  that 
they  are  not  embarrassed  by  the  introductioa 
of   third  parties   in    their    suit. 

In  giving  leave  to  serve  notice  of  claim 
for  contribution  or  indemnity  on  a  third 
party  the  Court  will  not  consider  whether 
the  claim  is  a  valid  one  but  only  whether 
the  claim  is  bona  fide  and  whether,  if  estab- 
lished, it  will  result  in  contribution  or  in- 
demnity. 

Oarshore  y.  North  Eastern  Railway  Com- 
pany (1885)  29  uh.  D  344,    followed, 

The  effect  of  a  refusal  by  the  Judge  to 
give  directions  is  to  dismiss  the  third  party 
from  the  action. 

Baxter  v.  France  No  2  [1895]  1  Q  B  591, 
referred  to.  SIVLAL  v.  SHRIKISSENDAS 
AND  MITCHELL.     31  B   465. 

2  Power  of  High  Court  in  framing  rules 
under  S.  652  C  P  0— Presentation  of  memo- 
randa of  appeals,  application  and  appeals 
in  execution  proceedings  — Accompaniments 
extraneous,  32  B  14—9  BLR  1138  Col  1671 
PI. 

8  Power  to  revise  proceedings  in  the 
Bombay  Court  of  Small  Causes— Practice- 
Presidency  Small  Cause  Courts  Act  {XV  of 
1882)  section  9— Charter  Act— 8  B  L  R  969 
—31    B    138    Col    1342    P    I 

4  Power  of  superintendence  over  Aderi 
Courtg-'Oharter  Act  section  15 -Transfer  of 
oase-3  C   L   J    5-8   B  L  R  4  Col    189    P  II. 

5  Power  to  transfer  suit— Letters  Patent, 
Article  13— Act  II  of  1864— Civil  Court  of  tht 
Resident   at    A  di.:i- Superintendence  of   High 

The  Civil  Court  of  the  Resident  at 
Aden,  as  constituted   by   Act  II   of   1864,  is 
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subject  to  the  superintendonce  of  tho  High 
Court  of  Bombay  within  tho  meaning  of 
clause  13  of  the  Letlors  Patent,  and  the 
High  Court  has  power  to  remove  a  suit 
from  tho  Court  of  the  Rosidont  and  to  try 
and  doterraine  the  suit  transferred.  ABDUL 
KARIM  FATEH  MAHOMED  v.  THE  MU- 
N1GIP\L   OFFICER    ADEN.     5  B  L  R  562 

=  27  B  675- 

6  Ruled  17,  18  and  25— Power  of  High 
Court  in  framing  rules  under  S  652  G  P  C— 
rrosontation  of  memoranda  of  appeals  — Ap- 
plication and  appeals  in  execution  proceed- 
ings.    9   B    L    R    113S   Col    1671    P    T. 

7  Ride.  SO  Civil  Cir  Art  179,  Sch.  II— 
Application  for  execution— Copy  of  the  decree 
— Application  made  Hn  accordance  loilh  laio' 
— Const ructroji    of  rule 

An  application  for  execution  t!iough 
unaccompa  led  by  a  copy  of  the  decree, 
as  required  by  Rule  80  of  the  High  Court 
Circulars  is  an  application  '  in  accordance 
with  law,'  under  article  179,  Sch.  II  of  the 
Act. 

The  proper  view  to  take  of  Rule  80  is 
not  that  it  prescribes  tho  essentials,  which 
an  application  for  execation  must  contain, 
and  which  are  necessary  to  constitute  the 
application  itself  an  application  in  accor- 
dance with  Law,  but  that  it  requires  some- 
thing further  besides  the  application  itself, 
an  accompaniment  extraneous  to  the  appli- 
cation, as  a  condition  precedent  'o  further 
action  by  the  Court  executing  the  decree 
5  B  L  R  391  not  followed;  28  M  557  fal 
lowed. 

The   Limitation    Act,    as   an    enactment 
of   restrictive     ciiaract'Vr,     must    be     strictly 
construed    IB    19  followed.     RAMACH\ND 
RA    SADAnHIV    v.    L\XMAN    SADASHIV. 

8  B  li  R  892  =  31  A  162- 

8  Rule  80  (A)  1 — Pauper,  petition  to  sue 
as  prothonotarys  decision  -Applicition  to 
judge  in  chambers  — Right  to  be  heard.  32 
B   163—9   BLR    475   Col  384    P    II. 

9  Rules  111,  112— Suit  set  down  for 
hearing  before  date  fixed  in  summons.  C 
P  Code  S  68,  69,  96,  100,  101,  112  and  113  High 
Court  Rules  Nos  111  and  112  Col    1048  P    II, 

10  Rule  122— Arrest  before  Judgment- 
Damages  for  wrongful  arrest — iSamages 
for  arrest  cannot  be  tried  by  counter  claim 
practice.     10  R  L  R  1002  Cul  1222    P  I. 

11  Rules  544 — High  Court  Rules  (original 
Bide)  80  (a  1)— Pauper  petition  to  sue  as  pro- 
thonotary's  decision—  Application  to  judge 
in  chambers.     9  B  L  R  475   Col  384  P  11. 

12  Rule  131 — Third  party  notice — Applica- 
tion to  be  before  filing  loritten  statement — 
Practice  and   Procedure. 

'-  An  application  for  a  third  party  notice, 
under  Rule  13i  of  the  Bombroy  High  Court 
Rules,  must  be  made  before  tho  written  state- 
ment is  filed,  unless  spocia'i'  leave  has  been 
obtained  from  the  C^urt.  "NIPPON  IMEN- 
KWA  KABYSHIKA  KaISH\  v.  GURI^IUK- 
RAI    SUKHANAND   AND    Co.     10  B- L.   R- 

1024. 
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13  Rule  131 — Attorney  and  client— High 
Court  (Bombay)  Rule  544— Taxation  — Bill  of 
coats.     10  B.  L.  R.  70  Col.     674   P.  II.  • 

14  Rule  577— Practice  -  Costs  of  third 
counsel  in  a  defended  long  cause — Party  and 
party  costs — Attorney  and  client  costs — 
Practice  governing  tho  allowing  of  costs  - 
Taxing  master's  decision — Review  by  the 
cluimbLr  judge-  High  Court  Rules  and  forms. 
9  B.  L.  R.  983  Col.  08,  P.  II. 

15  Rule  859  -Recovery  of  solicitor's  costs 
under  Rule  859  of  the  High  Court  Rules 
-No  limitation.  9  B.  L.  R  508  Col.  1986' 
P.  I. 

(C)  Calcutta  Higrh  Court  Rules 

1  Rule  70--Nevv  trial  -Civil  Procedure 
Code  (Act  XIV  of  1882)  Spction  ^OS-Rehear- 
ing  of  suit — Decree  exparte 

2  Rules  made  by  the  High  Court--Rule 
70,  3  C.  L.  J.  199  Col    753  P.  I. 

3  Rules  111  to  118  and  122— Attorney-^ 
Attorney's  final  ex  iminati  ni  for  admission  of — 
Rules  and  Orders  of  (he  High  Court,  Rulea  116, 
117 ,  118  and  132 — Board  of  Exnmin/'rfi — J  1 :  is- 
dicti'ni— Certificate -Sol'Ciiois  Act,  1877  (40  and 
41  Vict.  ch.  25)  s.  9 — Special  Bench. 

An  application  by  a  candidate  agiinsfe 
the  refusal  of  the  Board  of  Examiners  for  the 
Attorneyship  Examination  to  gr<*nt  him  a 
certificate  of  his  having  passed  a  Final  Ex- 
amination, should  be  made  to  a  Special  Bench 
constituted  by  the  Chief  Justice.  The  appli- 
cation   refused    on    the    merits    of    the    case. 

Per  Woodrpffe  J  By  rule  116  of  the  Rules 
a  d  Orders  of  this  Court.,  di-cretion  has  been 
delegated  to  the  Board  of  Examiners  without 
any  express  reservation  as  made  by  s.  9  of  the 
English  Solicitors  Act  of  1877.  Tho  Courb 
will  not  interfere  with  the  exercise  by  the 
Examiners  of  the  discretion  confide!  in 
them,  unless  the  Examiners  refuse  to  exercise 
that  discretion,  or  do  not  exercise  that  dis- 
cretion honestly  and  conscientiously.  IN 
THE  MaTiER  of  PURNO  CHUNDER 
DUTT.  4M  L  J  157  =  85  0  915-12  G  W 
N-  83. 

4  Rules  515  A  and  515  B  -Letters  Patent 
Calcutta  CI.  12-RuL'S  and  Order  of  thr  High 
Court— Rules  519  A  and  515  B— Grant  of  have 
under  cl.  12  of  the  Chi^er  by  Rrgistrar  or 
Master,  if  ultra  vires. 

The  Court's  obiter.  — Ru\i  515  \.  so  far  as 
it  authorises  the  granting  of  leive  under  cl. 
12  of  the  C'larter  by  tho  Master  and  Regis- 
trar, is  ultra  vires.  BIUJ  COOMAREE  v. 
ALMA  CHAND.  U  C  W  N  663- 

5  Rule  515  A  (10)  -R  g>s:iar^  pnoer  of, 
to  dismiss  a  suit  for   loant   of  prosecution. 

In  a  case  where  a  registrar  had  made 
a  peremptory  order  that  tho  plaintiff  should 
file  her  affidavit  of  documents  within  a 
certain  time  and  in  default  tho  suit  stand 
dismissed    for    want    of  prosecution. 

Hfiti-That  tlio  effect  of  tho  Registrar's 
order  was  to  fix  a  date  peremp^  ">tily  with- 
in     which      the   affidavit     must      be     filed 
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and  that  in  default  the  suit  is  liable  to 
be  dismissed  on  an  application  made  to  the 
C8urt.  If  by  the  new  Rule  515  A  (10)  it  is 
intended  to  give  the  Registrar  powiT  to 
pass  a  docroo,  the  Rule  is  ultra  vires.  The 
Court  alone  can  pass  an  order  dismissing 
a  suit  and  &u  appeal  lies  from  such  an 
order.  19  B.  307  foil  -KAMAL  \KHY  DOS- 
SEE  V.     JOTb^NDRA     MOHUN    BANERJI, 

6  C  L  J  874, 

6  Rule  748- Presumption  of  indentiy  — 
Power  of  attorney  executed  before  and 
affidavit  of  identity.  9  C  W  N  986  Col 
191   P    I. 

7  Rule  859— Art  181— Art  178— Recovery 
of  solictor's  costs  under  Rule  859  of  the  High 
Court  Rules— No  limitation.  9  B.  L.  R.  508— 
32  B.  1  Col.  1986  P.  I. 

(d)    Madras  Hig^h  Court  Rules. 

1  Rule  2— Suit  by  a  Member  of  M-alabar 
Tarwad  to  set  aside  contract  made  during  his 
mioority  by  adult  members  of  the  Tarwad  — 
Nature  of  suit— Rule  No.  2  of  High  Court 
Rules  (Madras).  1  M.  L"  T.  412-30  M.  18  Col. 
103  P.  I. 

2  Rule  31  —  Agency  Rules  for  Gaojam  and 
Vizagapatam— Rule   XXXI — Appeal     against 
Older  in  execution  passed  by  the   Agent — Dec 
ree.     26  M.  266  Col  48  P.  I. 

8  Rule  105-~Practice--Procedvre — Appeals, 
filing  of — Two  appeals  to  lower  Court  and  one 
decree — One  appeal  to  High  Court — Decree, 
form  of  High  Court  Rules  [Madras)  Rule  105. 

Where  from  a  decree  in  a  suit  there  have 
been  two  appeals  to  the  lower  appellate  court, 
but  only  one  decree  was  passed,  it  is  enough 
if  one  appeal  is  preferred  to  the  second  appal 
late  court  ;  and  even  if  two  appeals  are  pre- 
ferred the  proper  course  will  be  to  pass  only 
a  single  fdecree.  GANGULAKURTI  SAN- 
YA8I  LINGAM  v.  NIDUGONDA  GxVA- 
RAMMA.     16  M.  L.J  411. 

4  Rules  154,  155  of  the  Madras  High  Court 
(original  side)  Application  to  set  aside  dismis- 
sal for  default.     17  M.  L.  J.  215  Col.  1980  P.  I. 

5  Rule   533 -Advocates    right     of    to    ap- 
pear   and  plead   when    instructed    by    vakils 
— Rules   of  the   original   side    of  the   Madras 
High   Court.     3   M  L  T  322  Col  2074  P  I. 
(e)— N  W  P  High  Court  Rules. 

1  Rules  2,180,182,183,197  —  Advocate— 
Misconduct—Publication  of  articles  in  a 
newspaper  by  the  Advocate  defaming  Judges 
3  A  L  J  592— A  W  N  1906  P  226.  See 
Letter's   Patent  {N   W  P). 

2  Rules  197 — Powers  of  enrolment  of 
advocates — Suspension  without  trial — -Dis- 
ciplinary authority  of  High  Court.  In  the 
mather  of  S.  B.  Sarbadhicary,  9  B  L  R  9 
—29  A  95  (P  C).  See  Letter's  Pateiit  (N 
W  P). 

High  Court's  charter    Act  (H  and 
25  Vict,  ch  104 

1  See  Charter  Act  {34  and  25  vict  ch  10J-) 
Col.  iOi  to  4^07   P   IL 
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1  Acquisition  of  right  of  way  by  public- 
Penal  assesment— Right  of  Government  to 
levy-MAD\TH\PU  UAMaYA  u.  THE  SEC- 
RETARY OP  STATE  FOR  INDIA  IN  COUN- 
CIIj.  27  M-  886-  !^<iQ  Madias  Regulation 
XXVI  of  1802. 

2  Dedication  of  — Dedicator  of  a  road  to 
public— Hi.s  rights — Representatives  of  a 
community.     31  C.  839  Col.  928  P.  I: 

3  Obstruction  to — Necessity  of  special  da- 
magz — Plaintiff  owner  of  sod  of  highway . 

A  person  cannot  generally  maintain  aa 
action  against  another  for  obstruction  to  a 
highway  unless  some  special  damage  has  ao« 
cruod  to  him,  7.  C.  P.  L.  R.  97  and  9  M.  463 
referred  to  This  .rule,  however,  has  no  ap- 
plication where  tlie  plaintiff  is  the  owner  of 
tho  soil  of  the  highway.  His  owt-ersliip  is 
subject  to  the  right  of  Lli'^  public  to  use  the 
higliway.  But  any  use  of  the  soil  of  the  high- 
way other  than  the  legitimate  use  of  it  for 
the  purposes  of  highway  is  a  trospasn  upoa 
the  soil,  for  which  the  owner  can  sue,  evea 
without,  proof  of  special  damage.  31  C  839 
and  10  A.  553  referred  to.  BHUK  \N  LAL  v. 
MIRRA  AND  JAGIA  RAOT.     2  N-  L  R   l\Q. 

4  Obstiuctioii— Special  damage -"Public  tho- 
roughfaie. 

The  plaintiff  sued  for  an  injunction  re- 
straining the  defendants  from  offering  obstruc- 
tion to  his  carrying  ia&ooi  during  the  Muhar- 
rum  and  for  damages  which  he  had  sustain- 
ed in  consequence  of  the  obstruction  which 
had  been  offered  to  him.  Tho  Sudordinate 
Judge  rejected  the  claim  on  two  grounds  :  1st 
on  the  ground  that  the  defendants  were  en- 
titled to  Man-pans  from  the  plaintiffs,  and 
second,  that  the  plaintiff  had  sustained  no 
loss  by  the  obstruction. 

Held,  that  the  first  ground  for  the  dismis- 
sal was  wrong,  if  the  defendants  had  any 
right  to  Man-pa7is  they  ought  to  have  assert- 
ed it  in  a  Court  of  law  but  that  could  giva 
them  no  right  to  prevent  the  plaintiff  from 
using  the  public  road,  but  the  suit  was  right- 
ly dismissed  on  the  second  ground. 

In  such  a  suit  the  plaintiff  to  succeed 
must  prove  either  that  there  has  been  an 
interference  with  his  public  right  which 
involves  interference  with  some  private  right 
of  his  or  that  if  no  private  right  of  the 
plaintiff  has  been  interfered  with  he  has 
suffured  some  damage  peculiar  to  himself 
from  the  interference  witu  his  public  right, 
KASHIM  SAHEB  FAKIR  SAHIB  u  AYAP- 
PA.    5  B  L  R  646. 

5  Ownership  of  soil — Vesting  of  street  in 
a  Municipality.     25  M  635  Col :    1975  P  I. 

6  Right  to  use   for    processions— Light  to 
use  public  road.     26  M  376  Col.  928  P  I. 
Hills. 

1  Adverse  possession  of— Against  Govern- 
ment—Burden  of  proof -Inamdar.  28  M  69 
Col -.2055  P  I. 

2  Quarrying — Co-sharer's  right  to  sue  for 
accounts.     32  C  837  Col :  914  P  I. 

Hill  Tracts. 

1     Forfeiture  of  Zamiadari  with  Hill  tracts 

<i\KjJr  <j^3j^tJ--i.   (\  cv/0  K  5'r'3>  Q 
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